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Memorandum 68-44 

Subject: study 63 - Evidence Code (Psychotherapist-Patient Privilege) 

Attached as Exhibit I (pink) is a letter from James E. Dixon, 

a Ventura attorney, pointing out that the psychotherapist-patient 

privilege is not clearly made applicable to group therapy situations 

by Evidence Code Sections 912, 1010, and 1012. The pertinent ststute 

sections are set out in Exhibit II (yellow) attached. 

~ staff has not doubt that this situation will be the subject 

of c1arif,ying legislation. The policy question presented is whether 

the COIIIIIiesion wishes to prepare the legislation or to have it prepared 

by SOllIe interested member of the Legislature. In view of the COIIIIIission's 

bacltground on the Evidence Code, we believe that the necessary amendments 

should be prepared by the Commission. 

The staff suggests two amendments to elilllinate the existing uncer-

tainty in the law: 

(1) Evidence Code Section 1012 shoul.d be ameDded as follows: 

1012. As used in this article, "confidential ('()I!!IIIIIDi cation 
between patient and psychotherapist" means information, including 
information obtained by an examination of the patient, transmitted 
between a patient and his psychotherapist in the course of that 
relationship and in confidence by a means which, so far as the 
patient is aware, discloses the information to no third persons 
other than those who are present to further the interest of the 
patient in the consultation.l. BP examination , or treatment or 
those to whom disclosure is reasonable necessary for the transmis­
sion of the information or the accomplishment of the purpose of 
the consultation.l. 8P examination, or treatment. aDd includes a 
diagnosis made aDd the advice given by the psychotherapist in 
the course of that relationship. 

ibis amendment is a desirable one without regard to the problem of group 

therapy. Probably, however, "consultation" would be construed to include 

"treatment. " 
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(2) Evidence Code Section 912, relating to waiver, should be 

amended to add a new subdivision (e). The text of this section is 

set out on page 1 of Exhibit II. The new subdivision should read: 

(e) The making of a cOlll!llUnication in the course of group 
therapy conducted under the direction of a psychotherapist is 
not a waiver of the privilege provided by Section 1014 (psycho­
therapist-patient privilege) if the communication is otherwise 
protected by that privilege. 

In view of the growing importance of group therapy in the treatment 

of psychological disorders, the staff believes that it is essential that 

the Evidence Code provisions be clarified. We believe that the amend.-

ments set out above are sufficient to make the law clear. 

Respectfully submitted, 

Gorden E. McClintock 
Junior Counsel 
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.JAMQ- I!:. DIXON 

t<aNNEf1oC L.. RIDING 

DiXON 8< RIDING 

;:;;74 !'A!O.T ;"'0;,.., ~RE"L"T' 

..t~OS"r 0 .. "" .... -:: c snx A&:J-

Assemblyman Ken MacDonald 
Thirt,Y- Seventh Distr1ct 
S"Ulte Capitol 
Sacramento. CaUfornia 95814 

Dear Ken: 

!I.1st'ch 11, 1968 

..... EA COOl: .OS 

"n~ON" &"':I·a2"''' . 

The recently adopted. Evidence Code created a confidential commuDicatiOil 
privilege between patient aDd paychotherlopilt. Thi. meana that .hatever 
a vatielll tells It ,1syehotberapillt or whatever a psychotherapist tells a 
jJatient eaanot be revealed in court exce;>t 1n limited Wtaneel. (See Evi­
dence Code 1012.) 

I belleve that this should.'be broadened to include dl tholJe ;eo.,le who are 
iD the FOUtl where the psychiatrist or ?EI'ycholoaiet jJ .... cr1be. aroup 
thera;:>y for the ;,.atient. It seems to me tbl.t \UlCIer tu pre •• at 1... other 
membera of the ,roup can be made to t2trtity. 

The problem arises because Section 1010 of the EYidence Code defines II 

ilBycbotherajJist as a doctor ;Jractising ;,Bydliatr:r or III a certified 
;:syc:bologiat; Section 912 covering wain!:' of the pr!vUep doesn't .. em 
to cover this situation; and Section 1012 which mlpt cover the aituatioo 
doesn't seem tt) do lIO. Seetion 1012 8 • .y3 that the communication ia 
coafidenUal1f. all rar as the patiEnt is aware. it duclos.1I the Worm­
atlcm "to no third per.ollS other than tboli~ wbo are present to further 
the lnt.ereet of the patient 1n the consultation or examination or thosa to 
whom the disclosure is reasonably Mceuary for the trall8m1sslon of lbe 
information or the accom~,Uehrneni of the pUl'flo.e of the culUJUUation or 
examInation." Vther members of a gl!'OOP in i!1 grouv thera .. ;r situation 
may be ;Jresent "to tunhu the interest of the jlattent" but th1. Is not in 
a conaultation or examination; and th~1 .1'111' certainly not •• enona to wbom 
disclosure 18 "rea~l)nably neceaaary lor tran;amission of lM Information. " 
Pos.ibly they are'reaBollably neceuary f;:yr , the aecompllahment of the 
purj.>oa. of the consultl!Uon or examin.lltlon. However it could be made 
more clear. 

1 have been aelvlsee that arouj,l theratly II an exceedin&ly useful tool for 
the ~8ychiatriBt to Wl!e io treatina emotional and mental i/rob1ema; that 
this requires the frank revelation of matters that are not onlyembarraa­
silll bIlt which could be harmful to the ~t1ent'. Werestj and that, in~ 
stances han adan wMre a patieat will !!lOt talk tr •• l". in a Jrouv for 
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fear that othen in t.tw grooi' oCt'"" ~ com ... "lle<i t" teftluty about bia atate­
mem.. (All theM reali1cm. ne gIven ill iM IAgialaUve COl'WlLitttle's 
comment rll£&nI.:I.:nJi: the reaa;;>rJ for the creation vf the ?liycilothera ... 1at-
"",dent privUegill. j . 

Take for eum"le a ilr'Oi.IBft lJ.Iing treated for !110m. emotional problem 
atfecUng bia marrl.3p. H'J baa i"Ilrbilpe itUyed anci bis .. if. doesn't know 
of tius. f.'or effective treatment bl tblt gll'oop thera",. method. he alaould 
discu •• his eXiJerience but he doeaD't dare do so beeau .. IWI lllo'OUAe llJJj.y 
Brat com.,.l him to 1' ...... 1 the W4tDWy of Qtber member. 01 tlae ~9 and 
can tUn ask the otber rruunDer8 of the group .. bat he baa aiel ... b1le in 
tAerapY and the other membeu of the group a.,..-." to haft no pl'ivilep 
to retuee to t.sUfy. 

I would rame47 thie _,tlaation by maidD,i the following ameDCimeJl1a: 

A. To SeCtiOll lOla, which <iefiM8 i'sychotberA.,1at. add tAe tollowin4r 
allbparall'a..,h (c): For the !)ur~oae of Ule j.lrlvlleg. created by this Article 
only. a "sychotheraviat include. th(!.~ ;l4Ir8ons .. he are alao ",aU.nte as 
cteflDed in s.ction 1011 "Iw are ........ nt with the patient at aroup therap), 
at tn. dJ.reet1cm of i1 .-euOI! aefuMd in ItUC"Ua,J"IlI.il!S Cal or (b) of thi, 
sectlon. 

B. Section 1012 .huuld b$ ameooed by 'naertillg. about t'lrQ·thirda of the 
way throuih. the word "tl'eatJ::uent" au tb:a~ it would read, hom about 
Ildd·potDt •. " .. Qiacloae .. the informAtion tOo IW third ,.erlona other tBan 
thoa. who arc pnMIit to furibel' tla 1ntereat (If the ",aUent in tbe cOD8Ul· 
taUon. treatmeqt or ~x.rnimJ.H<m. 01' .••• " 

The l:.vi<i4!ncfl (;ode i8 w.ell (:OWltrt. ... :t.t(! and vory intricate in ita o,-eration. 
It Ihould nat be lI.ihtl;r amended. .i [!lie 1 hownu thllt thia grw;.> lhera;lY 
aibiation 1, lometh.i"i' that W~i! _rloclmd 'Wd wbkh abul.\ld be c(Nered. 

1 am lIendina 1m Wentt.al letter to Selt£t,Ol' ul1omar:dno. 

JED~ja 

CC: Dr. WaltCtr R. -rowl1l<IJnrJ 
CalUOh\1a 5bt. Bar A81!10Cliation 
I..aw Reviahlft Com.miMaJon 

V cry trul.y your., 

Jamea E. Dixon 
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§ 912. Waiver of pdvilcge. (a) EX(1cpi as othC1Wbc provi{li'd in 
this section, the right of any person to dairn a privilege l)l"cyided by 
Section 954 (lawyer·client privilege), 930 (pdvilc£<e for confidential 
marital communicaiiml,l, 991 (pbysi~ian.p[jti,'nt privilege), 1014 
(!lsycho~e!apist-paticnt pr;vil~ge), :.O~ (pri'.'i!c·gl· ()f penItent), ~r 
1034 (prIvIlege of clergyman) IS walVN' wAh respect to a commum­
cation protected by such l'l'ivilege if ' ,y holder of the pdvilcgc, 
without coerclcn, has disdo.....~d a sjgnifl ant pnl't of the cOD1znu.nica­
tion 01' has consented to such disclo~u,. made by anyone, Collscnt 
to discloSUl'C is m!Ulifcsted by any stnte ,lent 01' otber conduct of the 
holder of the privilege illclit:rttlng his c ns.,:ont to the di3dosul'cJ in .. 
cluding his failnre to daim the pl'ivileg in uny,pl'occ-eding in which 
he has the legl,1 stru1uing ancl OPP()l'tunit ' to claim the p1'ivilege. 

(b) Where two or marc persons al joint hoIdel's of n privilege 
provided by Section 954 (lawYCl'-clicn. pr\vi!cg'~), 9D4 (phy"i ci an· 
patient privilege), 01' 1014 (ps:,'chotl l'npist-patwlll pl'ivi!egc), a 
waiVCl' of the right of a particular joint older of the pl'ivikg" 10 claim 
the privilege does not affed the right .of anothe!' joint holder to claim 
the pl"ivilcge. In the case of the I'd,,; ege provided by Section 980 
(privilege for confidential marital com. nnicatlom), a waivet· of the 
right of one spouse to claim tlw privile, c docs not affect the right of 
the oUler spouse to claim the privilege. 

(c) A disclosUl'c that is itself pdv'Jegeu is not a waiver of ;,ny 

privilege. 
(d) A disclosure in confidence of communication that is p]'o­

tected by a privilege pmvWecl hy SCCtiOl 9,yl (lnwycr·.cJicnt pl'ivi!ege), 
994 (physician-patient pl"ivilege), 01' . 014. (psychothc";'l'bt-p,,(i~lJt 
pl'ivilege), when such disclosure is rea '(jllab]y nccessary for the ac­
complishment of the purpOl'C for ",h'd; the lawyer, physidllll, or 
psychothcmpisl was cOIl"u!(ed, is not a \ '(liver of tlw privilege. (5(n18. 

1965, c. 299, § ,912.) 

COmnl{"llt--Scnate Commi tee on. .fudid:Il·Y 

This section Cuv('r3 ill ~-ome detail 
the matter of waiver of fhti~:e priv~ 
ilegC5 that prot cd coltfidential com­
munications. 

Sttbdit1isi.o;i. (a). Suhdivision (,i) 
states tlte: gcilCl'ill. ruk with )'(·sped 
to tho numn{-.)" in w1\i(,.~1 n IJrivil~.gc 
is waiv('.d. }'nilur.c to claim the 
privHeB'~ wher(: the hohiel' 01 the 

pr.i: 'ih.'ge ha::; the k>g;d standing and 

the OPIlortunity to claim Ule lJl'h'~ 
ilt, c. constitute::; a \vaiYer. This 
Sec)15 to be the. (!xistinrr L'1w. Sec. 
Ci . & Count.y or R:;m Fl'ftncisco v. 
Su erior Court, 37 Cnl2d 227, 233. 
2:3 P.2d 2(" 2S (1!J51); lAgsak v, 
e" e1;er E5l,,\~ Co., lIn Col. H2, 51 ~ 
1". G88 (18.':'1'0. rrhel'c ifl, noU"cn:fr 
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§ 912 
at i~a:-jt ow;. ('~l~e th~l( b vut of h:.r ... 
mony ,yiUl ('hf.-s iU1.i:\ P':c:}lc v, 'f{.::-!", 
12:1 CaLApp,:2J ·1:}(i, :n7 P.2d £j 
(l~t),1) /...{1dtl!(lanL':; fJ.jllln~ tn (·l.di1~ 
prhdk;gc to llf,,,:Yf'rlt a y,:iil;Cf;:; :rt'(;ui 
te-:::;.tifying to a ccr;lln..::.rlic' • .d-\'Jn bcr 
t.wccu the \h!f.-::nd .... :.nt and hi~ ;lttorf 
n~.Y lwld Hht to ~!,.aln::- th~, pd.,..i~f';~· 

to [H·oi~n!nt the nUorm'Y IL'om siin" 
ihL"ly icctifyill!{), 

SHbditi.'{;'M~ ((j). l~ .. '.v~hT(~r (If th ~ 
privih.'Jtt! by u jvilit b(;ldel' c .. f th' 
'privH~ge- do(:s not opc:t'at.::: tn W~\~V 
the priviiegc. fOl" any c:r the j~tht~' 
jnlut h{}1r1et'g ff{ t.he r;.rivn",':I!. Tbi ," 
t::oc11fiC"s. «Ab:UH~~ law. Sec P't':'Jpk 
I(Ol't 129 C~\1.App.2rj 4~5, ~~,rj'~( P.21 
94- {lDG4); People \f, Abair, .H):~ eLL. 

AIJP.2d 7fj5, 223 P.2d ;~.3G (HI;")1). 

Sl{btfl1~i.1ion (c). A ~)l"h.'Hq,e "!'i 

not wai\·i.~u whe-Il a rcv.cbtiuH or I e 
lU'ivUcgcd math~-r takes pbce i 
!Hll"lthcl' pl';vill.!gc{\ C'.(mml1"1:~k~IU() . 
Thus, fOl' c'xarnp!c, J.L P;;!!.'i;tlll i[{;(d ,1. t 
w':live ll1.Q lawycr·cli(:nt pl'ivikg:.e 1 Y 
telling hi~ \.,dt'c.in l~onfj(h:Hc~: what L 
wa~ that he tuld h[-:3 aUornc.)t. Nt i' 

'd()('~ a li(:r:::'lm ... valve the. ;n!11'tt I 
cmumun"kaUon privileg-e: by tC''"ltiJ g­
ht:} attol'HCY in r;(wHdence in t c 
eOUl'S0 of the dLol"lley-,.:ti,tlnt Td.,·· 
tion:ihip what it "\\':l:~ that h;~ toi(l h'M. 
)\'ife, And u. Pl'l';;tHl floes ilt)t w~\i rc 
the hlWY(,l'·cli,:;nt l'rtvil.cgl! a~ to a 
(:ommunicat.iol\ hy l'etaUul: it to il ., 

OUH:l" alt.ol"n~y in ·the (:o~l.i:',;e oi a 
Sel.l:Ll'ate l'e!~ltivj!~hip, A pl"ivileg. I 
commlmk .... Uoa iil1mdd :not ;,;(:{L:-:;C to 
be IH"jvi1egi~d ~lLd'dy l;cc::luse it 1) ~ 
heen l'el~tt.."{l in U"),C (' ... (HU":iC- o[ "';"J~.h.r 
'privH~gcd Ci~j\lIYLllllication.. 'f ""i[~ 
theory J1)!{l;)d,ring tl~c (;:l'Llt.·VC, 

W1\i\,"Cl' ~;i that the lLl)!clN' ;J.f t lC 

pt'ivilt'ge h~,~ [Ibandoncu. UtC ;;i:(',l""L. 'Oy 
to , .... hich h.e: i~ c!ltiU~d um.h~.I.~ . 1\!: 

pdvHl~g'e, \Vhf:l'C the r~,,'('!:<ilon 0-£ 
111.:: pL'iv[kgC'd ma.ttel' t~~ki~:i t,lcl,CC in 

. ..2~ 
, .. -::.':.....-:l;:hk\·..;:·*;;A,!;i{ .. ~~-:'~.>i""-}~~>~~~~~. 

Di~. 8 

,i;1Ut.h.-,j,' ~ lfi'~',ik1.,;d clmmnlllicattoll, 
ttli~n' lIaci not bN~ll ~)l~i~h im ah.:mdon­
]!wnt. Of ('.uUl'ro, thb; t'uI!! d{'lt~3 nnt 
r!ppl,t ud~,,-,;s the Tl·· . .rc;i~,:~ion \"n.5 with· 
i:i Ute SC,jPt~ of the rd:1tion~hip in 
"\-\'Lld:. it l,'i~I':': f:HHk; a d~l·!.it COllsult ... 
;:".;{ :"".:.i~ 1;,"\.\Vy.cl' '.m ~l (.("~~t-rll(""t matter 
\':1;) 1)lu:rL ... 'A.1i;. t:l;lt I~e tv!tl hi;:; doe ... 
tor tbl,t he IWll i.\ \'eJH':l't'ul tlisease 
hiLl ".r ...... h~t'd thl!. privi.1(.'-;!fc·t even 
U~ow)t hIJ ilit[!'lde(1 the. t'cvdntion to 
be c. ... ,j!~i,L,':"'.! 'lal, b..:·_c.u!SC tl.e l"evela.­
Uuu \\,.:11$ not iI.(:c~:;:::oia,'y to tile ('..011 4 

Lfad h;:;;in·..' .... ~ nt hanu. 

Sulutif)i.-;iu;1, (d)~ B,~Ldtvj~ioj''' Cd) 
js d('.~L;HCd to £n:ltntai.n the coufiden ... 
tbl ily .. if '::JfrLlUllf,kd i,)u.s in c~rtain 
,·:;ih::lLio1t;-l hhcl'l~ the 12(~mmuniea­
ti'Ji)~ ~\.L""l: !\L,,(:lL):::)\!~l to othCl"fl in the 
('(.)l!l";";C of :!('(,('I1.):Lpli:"ohiJlg the purpose 
fot" ... ",hir.-h th~ ~.','sy(·r, il1lj';,lcinn, or 
I;.syda1ttH:ri~t1l:-:t. wa-.; (:oH.'~:ult("lii. 11~or 
\": .. an:p!c, \',hC'rt~ a l:O[H~{1.~utiul cam· 
·;:~l.i!1icaUlJn -{~'{)m a client jg l"Chltcd 
by !li~ :\~.to1"n('y t.o a l>hy~ie!an, ap­
~;~'ai:..;e.r~ (H' oLh[:[' (,:.q,wrt itk ol'(\-cr to 
ohtain th,,;t Ve:t",sOi"'" a~~i~;h~lLCC !$Q 

Ulat th.c 'ltJl)l·nl.'Y 'will bl.~tt.cr be able 
t,) <l~:vi5e hi~ di,~nt-, th(!: dbdo.:5Ul"C 
is H.Jt .:'1 '.valt.'d' of the pt"i\'il~ge, 
even lhoHgll tho(! dh;dosltl'c iB. made 
with the diellt~~ knowledge and con· 
;-It!nt. Nor wou!d a phy~icii.ln·~ or 
]);:;.ychol:hcrai)if't's kCf'ping of confi4 
d.::ntial lCC01"(bl ncef'::i~;Ul'Y to diag-
7]ose or ti'c:\t a patient, such a~ con .. 
f.(hmtial ho;{pital i't~cordsr be a w.ui'll­
~l' -of thc IJrivil~t'e. '!VL!'l\ though 
cth~r a-uthol"i",wd pL!'l"-:;Qn~ haltc H(."'('es.t! 

to the l'ct~n"d:L Siraibdy, the pn ... 
ti~I:l'~ pl"t:s~'ntat\oH 01 it physicia.ll';3 
111'l~:-;cl'iption to a l'-f!:gL'4ered Ilh;u-ma­
cbt ,~'ou!tt l~.....,t c.jw .. titute n. \Ij'aivrr of 
the !Jhy:~h:!an-pati~nt privH,c.ge be ... 
cnlA~("' ~Hch di~:.-dc:-Htl"~!: iHo 1't:8scmably 
ut.!tl~s:-::nry fOi~ the ... .etomplisllmC)lt of 
tb(J pur,!.""11:,11 .l:'Ol' which the l,hyslcl,llt 
i:30 consull~J.. S,~~ ;d,',o E\'ldcn..:e Code 
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§ 992. Comnmnic;~ti"i)ns .'iuch U:i 

these, when m:-~<!o in confid"-!.!H:n, 
"hon1d not ojlCl'a\a to dostroy t/to 
IJrh·ill'\.fC'-I;) even wben th{!y arc ma(ie 
with the coltscnt of the cUent or 
patl("nt. lkrc, again, the privilege 
ho1,lei' hn. not evidcncoc1 allY aban­
donment of secrecy. Ueftce,.he 
~h{)ul({ ho lJnUUcd to maiuta;n the 
e:onfidentinl nature of his t~U1mufti"' 
enti.Cnls to hi~ <tttorn..:y or phy~idall 
deSjlite the neCCR.<Ill'Y further dis­
clo.,ure. 

Subdivi~k'" (~) may cb~nge Cali. 
fOL'nia law. Cl'(:(Ul v. Supru'iw' 
Court, 220 C,,1.Apl'.2d 1:11, :13 Cal. 

§ 1010. "I'sycltothCl'Rllist". 
t4el'apist" meuns: 

UVtl'. (iQ·l: (1!}1;t,1) (h('n.i'ing dt'niccl)9 
hdd that ,the j.JhY.'5id~Hl-PHtiellt pdv­
ikg-c lHdi not pi'Ovidt~ lH"otcdion 
ngainst by a pb!lnn,'lcist 
of . Oil l!onCf.:rtl illg thl! na. 
ttti.·~ of I I ,.li,:.;pcn~;ed ulJOU 1ll"e-
sedl)tion+ I al.qo llimmclf.l.u'b v. 
UJiikd 115 1".2<1 02t (9th 
CiL'. lr.49 the CaUfornL, 
law of Mol holding that a 

CI"'C"U"!Il to an aCCOlll.ltn. 
eQlUlZ!unieation to tho 

tI," client's privilege 
'·cl'c1"t'.". was aut(,olized by 

As used in this at'ticle, "psycho-

(a) A person authol'i7.e<i, 01' l"(.>a.sorlabl~ believed by the pntient 
to be authOl'ized, to IlL-actice mcdi(!\ne in any state 01' nation who 
oovotes, 01' 1s reasollabJybelievcd by til" to devote, II snbs1an-
tiaI portion or his time to the pmclice of ; ot' 

(b) A pcrsonC€!rtificd as a under Chapter 6.6 (com· 
menclng with ScCtiO;l 2900) ot of t110 Busillt'Ss and Pro-
fessions Code. (Stnts.l96.'i, c. 299, § LV'VoI' 

Comment-Law Ut::"h.jon UJI'w",c""u" 

A "p"ycl.OUtCl·ilPi,I" is ckfiutll to. 
iuelude only n person who is or who 
i. reasonably Iwlkv<,d to be n II'Y­
chi,,\rist or WllO is a C.,Uiorni" eel'-

p,\lch".1oIIist (""" Bus. &. Pro!. 
ct seq.). See tlw Cont­

I &>ctlt>u 9!10, 

§ 1011. "Fa/;ient". As used In Hlis arl.iele. "patient" means a 
pcI'SOn who oollsults a psychotherapist or .. ,..'""''''' to an examination 
by a psychotl1~l"aplst for th<! pmt:CS3 of a' diagnosis ot' pre-
ventive, palliative, or cBi'ativ\! treatment his mental or amotio!lai 
condition 0[' who submits to all of .11s mental or emo· 
tlonal conditio!l for the PU1-pDSe of on mental 01" 
emotional pro:lh'ms. (Stats.l!J65, e. 299, § 

Sec the CIlNment to SecUon ~91. 
Section tOll is eomp"r"blu to See­
tion 991 (pby~ici".n·Jlati~llt l>rivi. 
I~ge) , ...... 'I(ccpt th .. ~tt the dcfiLlition Qf 
"pati(!'lt·· in SI..'t':tion 'lOll inc1uc1(,!~ 
not only l)~l'SOI1.'i ~t~t'king .JiagnQsis 

or of a mcnt.-1,l 01" emo­
tional coildition hut "I •. ) l"'1'50'::' wloo 
.liU lunit :L01~ VU l1)otw.:t 

of or l)SYC:lO(O~iCAi t'c .. 
~~:ll'ch. th c C-01Umunt to g'OOtiotl 
1014. 
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Ls ll-:'.::e i:L i'i,b L,~;.~{-l·. ··{:r,)·;lfi(:C!I-~:;.l c.:~I:~\}'-'"i.mf'::~t((..;,- !X"t~-:':'~:il i)~·t1(:lJt :h,;U fr.;;j'ci::o­
Uika;;L:" J~~'~~;'3 !J!rU.~·j·"~'.i~(~~ il~t1UiU~\:,; h.!~'::~l_:ttk;il ot·::'lnr.!j loy fa! f'~ ... .mht::t!:;u ... (J'~ 
t ',- J' , •• ..., .... ~ t-,'- ,)',"'·'1 k ',. '''''', ) ",-r,,.. ... "., , 'h.,,, r ""'~C'l'-"~' .,·".~'·.r· ~" t', .... ;~"'".-., I,e I" : .... k .• '., ' ...... ';"'-_, ~_~~ ti.; ....... , • ,,-,. ",'(1, _'.,~ T'''' :.v -. u,"'n.:~,> •. ~,_" I _u •• "-" ,.1.-':> ... ..: ... 

ti.)~t ).'(!bltl{,)~~j;j) .r31"! 1.;-, (')j",~';~:::a'·.[' l:-.... ~l- j~,~:: .. ,.~ W'hlt~l. so. f:-:.:..' :n e:.~ r3~ ;::.,J.1.":l 1.1.y)r.r~~, 

-c:U:x!'l(jf.':c~ th~ jnf.-rl ir'~'t.;:"G;'~ to 11:0 thj,r(.llio:.;~;;.)r,.:; GfLlI" tn.:ln t1¥;o!.~ "":UI n~t..'· lJij..'t'!Oil to 
fl}tthcr th::: t"!1t;:-·, c:.'t <.If !L~ pa:'leJ't. b~ t.l,.~~ c·:m.;; H~t.ioJ) or <".~:OUillrt.ti;:'H ('j~' thlj~C tOo 
WllOli! dki:l'J1;t~t~ ;..3. ri'::,,:~:.~~blS l.j-.;:<e;·?~',;)' fo:: t1J'lJ tr~r.~,~ts~(\~t (j.;:: th;.~ L.J:ct'~~;?t.;o:.l or 
the ~.c~{tm~11~;l;t'(·I:it of H-e Iturl}~r,r: o~ tl~e cc...'1-:;~lltr,tl.C!l or tx::m!Y',:~t:,,~ 3r.l ~~!(!lt:.{lcs ~ 
tUf\;;;iJu;;l::;. l1H!.;7e 1': ~l tl, l.ltC" ,ulvi-:".oC th"cl.! hlP (It':! Jj~.:j '! lh(·t~, ~r l11)wt in t11-~ t('":jl E::~ ,ct ti-1JL,t r-o---y_ .... "~,-".-.. ,,.,--- I 
)ntlon.:.ltfjl. ' 

§ 1 n 14. P,;ydl~t.l1(lrnlli~t-l'at'ollt !It! ilcge. Subject to Section 
912 and except >1~ -ot hel'wisc provided n this article, the PII t!ent, 
whether 01' not a party, hru; a pl'ivi!egc 0 refuse to d!~dosc, nn'r'l to 
[I,'went another f,'Om disclosing, a L'O:1 r'kntinl cOlllmllnical:ion be­
tween patknt and (l8yphothc!'uVist if the [ll'ivilcge is claimed by: 

(a) The holde" of the privUege; 
(b) A person who i~ !Iuthol';£ca ':'0 daim the pdvil~gc by the 

holde" of the privilege; 01' 

(c) 'rile pel'son who W!lS the P.~ydl thc".'1l1;st at til" timll oE (lJe 
conndf~nlial ccmnr.micd.ti()n, but !H.wh pl~t'80n may not c~dm the 
!'Il'iviJeg~ if there is no hoM.)l.~ of the :tJl"b'U0ge in e;d...:tC'ncc,oi~ if ll~ is 
othCl'IVl&:! In"b'l1ded by :\ pssou auth 'ri~'cd to 1lC',-mit disclosure, 
(Stals,1965, c, 2S!), § 1014.) 
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Comtw:mt-Srna.te Committee Olk JlidicL,ry 

This. nrlic!c C-l"eat.r·g a psydiot.hel'a .. 
pi::l-t"l)uth::llt pdvH(!gt~ that p1'o\'id~~d 
Dl!l(:h broader p"rowcUnn than the 
pl~y.":d:m-patient privilege. 

P!olj't:llint.l·ht.~ new ll~lVe only the 
:phy,;;1c'iau~l)at.ient l)rivile~c which is 
'l"'njoy:.;t1 hy i,)hYj;.ieinn!l 1'>·I~n-Cl"any. On 
tile (t~-hC'l' hmlLt, P('~l'''~O;'IG who con .. mlt 
c(:rti::tt~tl !J~;l'.:!:wk'J;;st:i have i1 much 
l\f'O'J!H~(:r llJ.'ivilrog'u 1111<101" IJu~in~:is and 
Prof~Mii()1l9 Cvdc S~~tion 2!)04 (su ... 
lj(',,"c<icrt hy tho !"vi<1ellce Code). 
Thf!re i:i no l:a~;mwl hus1s for thi.i 
dj~tincti(lu. 

A b\'o~d privilege ~houkl apply to 
h'1l.1t ps~·chtntri;:o.t8 anJ Ci~i·t;fird psy .. 
(:.hoto~iaw. P:'iychn"\n:\'ly~i!li !UHf 

. :J-qychot,hl~l'ai."'Y ate dCpN;.l('llt upon 
the fuHcst rc\"('~!ation t.lf the Ir"\!):;t il1-
timnt.o and (>~jt1Jftl'I'a,::fih,g l!.l.'l:uL; of 
thp pat.ieut's Hfe. P'.(~S{'Hl'c11 on r.a~n­
t.'ll 01' i~moL!oi1al J}l'oblem.'i !~ftuit"l!~ 
:Iimilar (li~dosur~, lJnk~~~g ~L ~)aUl'nt 

-or l't~s-C'm"Ch subject is n:..!;sufl.'d t}l1lt 

zuch tnfurrnntion C;ln uwl wll1 be ht:;d 
in utmQ:st c()nfid~nccl hfl \NiH b~ few 

lucbmt to m:tk{! the full dLclo~:nl'c 
upon which diuuno.si:3 ~md lr12-,thUf':nL 
01' complete awl }W(;Urtltc l·cs.~~.ri!h tit': ... 
Il<'nd,. 

The L.aw Rf' ... i~ion Ctimmi;3!:lu:: h.ft:'> 
rf'ceive:d ,r;;.r.vm·al l~·lin:}le l'{~lloi>h:j ~~i~lt 
perSCJ:ns in ni'eel of trt-ahrwut . .::'OulCw 

timc:1 refuse :meh h'paf:mcr)t j'uHn 

psychiaLr.i.~ts bC"':'nuilC: th~ cl)~ln.llm­
tiaHty of their l"or,nrHmie"Fo:l:5 {~nnw 
rtut te ~:<;!'lHn.~ll undl:.i.' {'xisiin!S.' law, 
JT.any 0.£ t.he.''le l}CI'SfHlS :l"r'(' :SCdiJU3!Y 

di:.::tul'bcd and C{Hl;"Ititvtc thrt!t.t~ i.e 

-,.. 

Ot!H~i1' pei.';<:()[l:-) in the ..::ommmlity. Ac~ 

cOl"d!hIJ51y, this al'ticlc csf.:lbHshr's n 
w::w:l)rivtll!-;,£c thnt gl'unl"l to p01tic-nts 
of" ~)s.Yt.:hiut.d~ts a pdvne~e mt1('h 
bl'Q~4d~r- in scope thnn the Ol'dinary 
p!JY~"·;an-Jl"tient privilege. AI­
thu\~".h it i" ,""cognized thnt the 
gl'.~u'ting o[ tlw privilege may 'Ope 

erat.~~ in :;').;utktlltu: cases to wnllhold 
r('lc ant information, the intN"Q::;'t.S 0'£ 
sod ty will be bettcr ""l"vcd if p.y­
chin l'tstM :we. able to ,us:{ure pnti~nts· 
tktt th~~il.· ootlfldcnro,i will be pro­
t',et .t. 

T c Conlllli~gi ... m has ;11::::0 b~(1n "Ie 
ffll'n '-"!"I tha't adequ''lt.~ l'csC"arc:h can· 
not c c.r.l'1'h~ll 011 tit Ults field lInl('~" 
pcl"'a n,~ oL~x~:R.1in(\d in r.onlll~ctiol\ 

thm" 'with can ~ ~U;~l":lnt.t.ed that 
thei di;::cloft.ureR ·wilt IJ(~ k.:pt ctmfl­
l~e,nt al. 

Tl c 11rivilege nl~o uppH~ to psy ... 
chol gis!:s .and f!up.~rs~\;]~:i tho! psy .. 
chal ,gt:-:t-pnthmt prjvilege pl'ovh!cti 
in ,~;!CLioll ~IJ04 1)( th(~ Rusin~3;\ and 
Pl'o.t :-;~i(~nq (x,'(ic. The new llrivi­
lc.~·.f'! \;> on.:: rot' tJ!Wchnt.ht:!}'apists gen­
e'·RII . 

G( nl;l':1.lty. the pri\'['~ge provided 
by t.} i::i. ndidt~ follow;,; the l}hy~.i.r;h\n­
patl nt llrivilegeJ .:'md the Gomml!nht 
h) R dioH:i f.lHr) thl'Ou:rh J007 ;U'C ,er­
t.inct t. The foH()\ving c"Hffcl'(,!\cC"~, 

hQ\".. V('1', .should he notetl: 

(l Th~ Jl.y~hoth~r"pi"t-pt\tient 
pdvi l!ge ';lPlllies in aU proel!~tlh1g.~. 
'}'J\e hyr.iciHu"llaticnt privilege doc:i 
not rJ~)ly in crimina] l)l'occ(idiuJ~::i. 

Thi< difference in the SCOP'! of the 

"'i 
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§ 1014 l'iUVU,I~Gr~ Jliy. 8 

t-.,\'O privLlege."i is bas<:u on tha -tact 
that the J. ... mv Revision Commis .. , .. ioll 
has I,,,,,,, ndvi.,d thnt pro!,,,!' psyoho. 
tllC\"!lPY often is denied a patient 
sololy boeRU •• he will not blk freely 
t" a p"ychoth~ .. api:'t fur feal' til,,! the 
!atter muy ba C(\mpoUcd in a cl'lminal 
p,"c<eJing to reveal what be hns 
b(;cn fold. The nommlssiotl has nl80 
bC(lu au,,;i:led ;".Il(tt ~·cse'll.·ch in this 
fidd will be unduly It,w'p''l'cd uulcss 
the vrivilege is available in clim!!",1 
procredillg8. 

Although the psychotherapist·p". 
tien t pri vUcb'C apvli~s ill -il Cl'1 minal 
proceeding, the I'dvileg& jg not ann. 
able to a Mfendnnt who puts his 
ntC:lltnl 01." emoUoua1 tonditiofl in i9~ 
sue, a.s, for c.xnn\ple1 by n plea of in-
8UJlity Ol~ 1\ claim of diminished re-

. sp..m.iilility. Soo' 1~vidcnC<l Code §§. 
1016 "nd .W2:1, III such a 1',-o.:"c,l. 
ing, the tl'i~t" of I'act ~houJc1 have 
available to it all jllfo,"",,,tion t1.at 
e~" be obl.:>lncd in regal'oJ to the ,Ie­
felUlant'~ mental cr culoU,mal condi .. 
tiOD. 'l'hat evlden . .." can orten he 
furnish.,1 by the »";";hol:'''I',,pi.t 
\Vbo eXlIloincd 01' trelltcd the patient. 
dcfcnuant 

(2) f.i:l~erc is ;:m c..;,;:cC1JticlL in the. 
l""yS.c."q··ll"'~ cnt pl'ivlkga lor com ... 

gu:tlxlianship prococ-d .. 
lmticllt. Evirlcnoo O>UQ 

p",OLl<m 1021 lTnl'iic1~s a. eon .. 

S'~~~~~~;~:~;;~~~~~l~e:~,,~ccPtion In the Jl I,rivile!(e. 

physicbn-l'at!ont prlvi· 
not ft1)f,ij' ill .r:lvil ~CU.(R!5 

g('s ari'\!u,ll' "ttt of the pa ... 
tIml (:unduct. Ji..::"Jdcuoo 
Nor de"s it apply in ccr· 

rllb\.r~~th'c 1)l·CCCt!dhlg~. 
EV'id,,,,e61 Code § 1~07. No ~imilnl' 

])l.\)vi .. 1Cll ill tho 
j)S.ycllol.h~nr;.,j.t· p,' tiiell t lll'iv l!ege. 

""I"',"""'. "l'(lMr in the pby. 
Sjo"u'·l"tli0ut privib:;c b""ause that 

d.o.::·3 not npply I'll -criminal 
Sec ":vid~"c" Codo § 

998. TII~I·c!~Il·C. nn m~c'Cption is Abo 
erenlted ""mpa."b!~ oivil and ad· 
","inj"t""~'iv~ cn!l(;il, 'l'he p,yehuther· 
a[Jist-p,\ti,o", p!'ivil~ge~ howcvcl'J 006i:5 

r.linal caFCS; hcnc(', ~herc 
cxcr~IJot:ion in ndmini3-

p~·'}cc"di".'rs 0< civil nctioTis 
i<lv"]vJn,,,1 tho -patient's (!rlm~llal con~ 
duct. 


