# 65 4/3/68
Mamorandum £8-413
Subjeet: Study 65 - Inverse Condemnation (Discriminatery Enfercement
of Building and Safety Codes)

One portion {pages 70-80) of the research study on inverse conden-
nation ia concerned with the enfercement ef buillding and safety codes
by cities and countiesz, Under the existing scheme of things, of course,
there is no connection between thiz enforcement and liability in inverse
condemnetion. In other words, the legizlation previding for aueh codas
does not contemplate the payment of money to property cwners in con-
nection with any enforcement technique. And, a successful contantion by
by the property owner that the propesed actien would involve "inverse
condemnagtion” dces not leed to his receipt of any menay, but rather to
invalidation eof the proposed action.

The consultant makes a number of recemmendations (that should be
carefully considered) which would net involve any liability in inverse
cordemnation but would require substantial revision of the pertinent
state legislation. Among other things, the consultant reccrmends that
statutory guidelines be formulated to provide statawide uniformity of
policy in the enforcement of bullding and safety codei; that the powars
of public entities and the rights of propsrty owners be clarified; that
there be established a more rational classification of the partiéular
requirements of the codes and of the sanctions avajilable to enforce the
perticular requirement; and that & more flexible choice of alternatives
be given the property owner in his efforts to conform to the standards.

Although the staff is aware that the reduireﬁenta and enforcement
of the building and asafety codes represents a significant contast between

government and private proparty, we do not believe that it would be
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desirable at this time for the Commission to undertske formulation of
legislation to implement the consultant's general reccommendstl ons.

In general, the staff believes that the Commission should assign a
higher priority to those areas of law in which a possible remedy might
be found in the law of inverse condemnation or condemnation law and
procedure, rather than by revision of the body of regulatory law con-
cerned,

At pages T7-T8 of the research study, the consultant raises one
problem that might be susceptible to special treatment. He mentions
that, in connection with the enforcement of building and safety codes,
a city or county has at least the power to ergage in the vigorous and
digseriminatroy enforcement of such codes to reduce the cost of condem-
nation of privete property scheduyled for ascquisition for public pur-
poses. In the simplest case, the city or county may cbtain the demo-
lition of a substandard building and thereafter acquire the land without
paying the cost of the building, As the consultant notes, this problem
has been dealt with in only two appellate decisions., One of the deci-
glona expreases the view that this seeking of a demolition order while
acquisitive plans are in progress "would come perilously close to pessing
falr bounds of limitation of the police power.“l In the other decision,
the court Bees no inconsistency in vigorous enforcement of the bullding f
codes in an area mgrked for subsequent redevelopment.2

The consultant's specific suggestion {page 78) is that the demo-
lition of any building he taken into account in the subsequent condem-
nation proceeding if the property owner can show that there was, in
effect, a connection between the obtaining of the demolition order and

the intention to¢ acquire the property.
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There are at least two larger contexts in which the limited problem
can be placed. These are (1) the general problem of "pre-condemnation"
and (2) the several problems inherent in the concerted use of the police
power and the power of eminent domain.

The Commission has previously wrestlied with the problem of "pre-
condemnation” in connection with its work on the date of wvaluation.

The portion of its tentative recommendstion (Possession Prior to Final
Judgment and Related Problems) on "Changes in Market Value Before the
Date of Valuation" and the proposed revision of Code of Civil Procedure
Section 1249 are attached &s Exhibit I (pink pages). Although the pro-
posed change in subdivision (2} of Section 1249 would eliminate the effect
on "market value" of "any preliminary actions on the part of the con-
demnor relating to the taking or damaging of the property,” the change
would not be of any benefit to the property owner whose bullding has

been demolished in antiecipation of acquisition for public purposes. None-
theless, the approach taken by the Commission in its revision of Section
1249 is generally consistent with the approach recommended by the con-
sultant to this particular problem.

Bnforcement of building codes is not the only exercise of the
police power that is sometimes questioned in connection with related
exercises of the power of eminent domain. In one widely noted California
decisicn,3 for example, the appellate court upheld the "freezing" of
building permits for a periocd of one year in an area marked for redevelop-
ment. Similarly, a municipality may withhold subdivision approval to
further its acquisitive intentions, but it has been held that in this
case it may be rossible for the property owner to show that his land is
aveileble and adapteble for subdivisionupurposes notwithstanding his

inability to gein subdivision approvai.
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The only well developed line of these cases deals with zoning.

These decisions seem to establish the propositions that, if the
zoning 1s imposed "in bad faith" and in order to reduce the costs or
otherwise facilitate subseguent condemnation of the property, the
zoning ordinance may be invalidated or, in the condemnation proceeding,
the property may be shown to be adapteble and valuable for = prchibited
use.

The staff is aware of one interestipg development in this area. The
San Frencisco Bay Development and Conservation Commission is charged with
rendering its report and recommendation on "saving the Bay' to the next
session of the Legislature. One of the major research contracts let by
that commission was for an exploration of the police power technigues
avallable in the effort to "save the Bay."” However, that cammission also
contemplated recammending the massive acqguisition of property by the
affected units of local government. This raised the problem of the
relationship between exercises of the police power and relsted condemnation
proceedings. In other words, the commission is concerned sbout such prob-
lems as the result that would obtailn if, as & result of r general plan,
land is first zoned as a2 "wild life refuge" or "salt extraction area” and
then is acquired by eminent damain. That study is not now available, but
it will be before the year's end, and perhaps it will shed light on some
of these problems.

The steff recommends that the Commission not underteske at this time
the drafing of a particularized provision that would implement the consul-

tant's recommendation on the discriminatory enforcement of building codes.
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Rather, the staff suggests that the problem be deferred until the con-
sultant's work on zoning, subdivision control, and other police power
techniques is coampleted, It might then be possible to draft a provision
that would reguire the taking into account in the condemnation proceeding

of the adverse effects of these various exercises of the police power.

Respectfully submitted,

Clarence B. Taylor
Assistant Executive Secretary
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Footnotes Memorandum 68-43

Armistead v. Los Angeles, 152 Cal. App.2d 319, 313 P.2d 127 {1957) at 325:

It is stated in the briefs that this demolition
order is part of a program of the city to raze a large
mumber of bulldings in this vicinity. Reference to the
vicinity is sometimes made as a "rehabilitation area”;
reference to the program is sometimes made as a "slum
clearance project.”

There is no evidence in this particular record to
support this statement.

But if this statement be true we would come peri-
lously close to passing fair bounds of limitation of
the - police power.

Yen Eng v. Ios Angeles, 184 Cal. App.2d 514; 7 Cal. Rptr. 564 (1960)
at 521;

However, 1t is not the province of this reviewing court
in this case to consider the -cautiously disclosed hope of
appellants that with property in the Bunker Hill area being
taken for an extensive community redevelopment project that
if they can keep their buillding from falling down or burning
until condemnation proceedings are instituted they might receive
an avard of money in payment for a structure which under the
present judgment they must at their own expense demolish and
remove. We find no comment by appellants on the danger to
the lives, persons and property of their tenants and others
in case of collapse or fire in the intervening time.

Funter v. Adams, 180 Cal. App.2d 511 (1960); noted 50 Cal. L. Rev.
549 (1961).

See Buena Park School Dist. v. Metrim Corp., 176 Cal. App.2d 255
(1959).




Vamorandum TH-47

Changes in Market Voiue Before the Dote of Valuation

It is genersliy recognized {hat pnucancemant of & poblic mprove-
ment may cause propasty W fustuste iz eslue before any eminent
domain procendings are begun, Existing Califorpia statotes do not deal
with the problem. Caze law estabBisher, however, that any Inerease in
the value of the property that directly resolts frum the improvement
itself is 1ot to be considéred in arriving at the eompensation to be made

~for the property, Decigions as io the rreatment of-any Jeoregse {nvalue
are unceriain.. Notwithstending the rule as to jnorveases in value, de-
munds by property owners that alicped decresses in value be considered
have most frequently been demied. The resson eorameonly given i that
any attempt to determine the existones or amount of sueh a decrease
woald e to engiage in ‘funfathormalle sprenlation.”’ Ae recognized by
veeent cases, kowever, the injustice to the property owser in ¢clear if
genersl knowledee of the proposed improvement hax sctually depreci-
ated the market value of the property prior to the date of valuation.
Equitably, the amount awarded to the owner should be sguivaleat to g

. what the market valoe of the property would have been on the date of !
valuativn but for ithe praposed improvement’s nfiuenee on the market.

Such influence can be shown by expert testimony and by direct evidenes |

25 to the general condition of the property and its surroundings as well

where the valus is depiessed as where the vilne is snhaneed.

The Conmission therefore vepnmmends thoet a uxiferm yule for n-
. ¢reapes and deeresses be established by statute. The statute should pro-

vide that *‘merknt value’’ on the date 6f valustion mezns such velps

unaugneented by any incresse and undiminished by any deerease in .

sech vajue resalting from (1) the public use to which the property ) -

15 to be devoted, (2) the public improvement or projeet for whieh it is :

- being taken, {3} the eminént domuin procteding itself, or (4) any pre-

Uminary actidns on the pari of the condemnor related to the taking or

. 3

damaging of the property.
* e L # | * % R
Sacfion 1249 (amanded) L |
HE{}'.. 5. Seation 1249 of the Code of Civil Procedure 18
smended to reatd:

1249, fa@) As wsed in this section, ‘‘market value'” metns
morket value wnaugmenicd by eny increase and wndiminished
by eny decrease in such walue resulting frem (1) fhg gmbtw
wse to whick #he property 48 10 Be d_swte_d, {32} the ,?uﬂw

improvement or project for whiek if s being taken, (8] the
sminent domain provceding ilself, er (4} wny prelzgsmnqry
‘actions on the pard of fthe condemaar related to the taking or
damaging of the properiy. . :

?’;ﬁg ggr {be purpose of assesging compensation and d@g
ages , the sight therets M_%&M%@Mm&&&ﬂ
date of the lesmmmee of mummens and i aetasl market value
of the property on the date of valuatwn of that dete shall
be the measure of sompensation for alk property t& be actaally
taken ; and the besis ef maasure of the value af the property
before injury for the purpese of assessing &amnge&to prop-




erty not #emdy takon bus injuciouely affected ; in 2B cases

whera such dowiapes vie «llowed as weswiled i under Section

1948 + provideds that i ey ewse 0 wineh the isune i peob

the schien: anlees the delay ia caused br Hhe defondands bhe

nt the dude of the teied , No hapreversews pot udor the prop-

P8¢ wabwetsent 0 the dete of the servine of vemmons ehell be
~ Comment: Section 1249 staten the mreasore of componsation in emi-

- nent domsin proceedings. - . . : & :
.. Subdivisien (a). The problems to which sebdivisien {a) iy divested .
bave not heretofore besn dealt with in Californis stotutery law, but
bave been considered in judieizl decisious. Thix subdivision reguires
that the market vahie be determined ag.if theve had been no enhance-
ﬁint ar diminution m market value due to any of the four mentioned

In 8on Dizgo Land & Town Co. v, Neale, 18 Cal- 63, 30 Pac. 372
{1888}, and subsequent decigions, the courts bave held fhat any increase

in the market value of the property to be taken that results directly
from the propésed public tvprovement is not to be included in arriving
. st the compensable warket vatue, See Uniled States v Miller, 317 U8,
. BEY (1943} ; City of Ban Diege v.. Boggeln, 184 Cal. App.2d 1, 830
P24 74 (1958) ; County of Lot Angoles v, Foe, 158 Ol App2d T4,
. 281 P24 98 {F956). 'This subdivision Is intended to eodify the results
of these and similar decisions, : S _

- Nogwithstanding the rule as o snbancement in value, the Celifornia
decigions are uncertain respeciing any decrease in velue due to such

. factors a5 general knowledwe of the pendeney of the publie project.

- Beyeral decisions indicate that the rules reipecting enhancement and
diminutitn are not parallel; and that calie is to be determined as of
© the date of valuation notwithstanding that soch value reflects & de-
erease due to genoral kmowledge of the peadeney pf the publis piaject.
See City of Quklond v, Pariridge, 214 Cal. App.2d 196, 28 Cal. Rptr.
383 (1968) ; People v. Luens, 155 Cel. App.2d 1, 217 P24 104 (1957) ;
and Afeasson, T. & 8. F. B.R. ». Fouthern Pac. Co, 18 Cal App.2d
5§06, 57 P24 G575 (1936). Becmingly to the conlrary sre Prople v
Tatlard, 219 Cal. App.24 385, 3% Cul, Bptr. 189 (319613), snd Buene
CPork Schosl Dist] v, Meteim Oorp 176 Cal, App.2d 255, 1 Cal. Rpir,
280 (1959) {both tited with approvat in Foster v COify of Detroit,’
254 ¥, SBupp. 635 (B.D. Mich. 1966}, Subdivision (a) is intended to
‘make the rules vespecting appreciation and deprecinfion paraliel by

oodifying the views expressed in the Lillerd and Medrém deoisions,

. Under subdivision {b} of thds section, the market value of the prop-
srty on the date of valmativn is the *‘messure of colnpensation™ foy
property actusily taken and the ““measure of the vilue of the property
before injury”’ ns to property not taken but injeriously dffected, Sub..
division (&), however, requires that the influence, if any, of the there
mentioned factors upon market value be eliminsted in deteroining

" 'eompenssble market value on the dats of valuation. Thuy, with respeet

* to property. taken, sdjnstment for the offect, if any, of thoss fantors
- hag & divect bearing upon the eompensation to ke awarded. In cases
‘of partial takings, however; the affect & indivect. For the purpose of -
aixessing severance damages sud special benefite under Code of Civid
Procednre Section 1248, although the influence of those faetors iy eli-
minated in determining the vaine of the remainder in its so-called *'be- -
fore eomdition,”* the nature of the publie improvernent is taken into ac-
couns in determining the vafue of the remainder in its *’altet eon-
dition.** See People v. Riceiordi, 23 Cal2d 390, 144 P.2d 799 (15943).




The purpose of the Hewl exed la‘rm e muhdivision (a7 I 9o
eoadify the proposivion that wsy s e T 1he ket
velue renliing from thie use which the eondesiaer s 15 make of the
property must be eliminated in Asterminiig comprnarble nimrkat value,

If, however, the vondemmer’e proposed use s ooo of the hiphest and

best uses of the properly, the adaptability of the preperty for that

purpose nay be shown by the properiy owner. See S i}wgm Lond &

Town Ce. v. Neale, supra.

With respeat to the rifeet of the propreed publie improvement itself
on the murkes value of the prnpemv beiti taken for that improvement,
eamapare City of Qukiond v, Pur? ﬁdqw, supra, ctn(? Poople v Iilard,
supro. Subdivision (a) adopts the view expressed fa the Lillard ease,
Bee Anderson, Conseguences of Anﬁz(*p{d&? Eminent Domain Pro.
caefﬁﬂgs-mfs Loy of ‘lfai-zr.s g Factor?, 3 ‘aﬁ:&’i‘.& Crand Lawyes 85

A.a 'w thae effect an market ‘E‘ah.‘lf! of prﬁilmumﬁy petions on the part
of the condemnor volated to the taking or damaging of the property -
and of the emicent dowain proceeding. itself; see Puens Park 8School
Dist. ¢l Metrim Corp.osupre, bubdh mion in} eodifien the view sxpressed

in the Meirim Jecision. :

Subdivision (b}, The term “markat value'’ ha‘l been ‘subsstitiiteﬁ
for “*metnal volue”’ in subdivision (k). Thiz chasge eodifies the de.

. cisional law which uniformly constraed *aetasi vaine' to meay *“mar-

ket value.”’ Bee Sacruineats So. RE. v. Heilbron, 156 (Ul 408, 164

Pac. 379 (1908} ; €ty of Los An chﬂs v, Prmeroy, 124 Cal, 597,

Pse. 583 (1899). For simplicity of cupression; the phrase *‘date af
~ valuation’’ has been substituied for former inguage-that referfed to
“ammn.'f” of the right fo compensation and ﬁnma.g{sm No change is
made in existing rules a8 fo personn eudithed to participate in the
award of mmp&ns&tmn or dawires (sas, eg., feople v Cily of Los
Angeles, 178 Oal, App.2d 558, & Cal, Rpir. 381 (196€); People v. Blop-
stock, 34 Cai 9d 897 1.:-1 P Bdl (104401

The provisions relating t daies of valoation formerly contained
in this section are superseded by Hection 12348a, The provision denying
. eompensahon for bmprovemenis made subsequen: to the serviea of
smmmons is superseded by subdivision (b1 of Seetion 1248.1,

Deelsiong emmtrmng Code of Civil Procadure Seetion 1249 held
that its provisions gm-vrnmg the date l:}f veluation and the waking of
sabsequent improverdents do not apply {0 procestings by politieal sub-
divisions to teke the property of public wtilities- hrought gither under
the general eminent domsin statutes or usider the prwimons of the |

FPublic T‘fnhnes Code. Citizen’s THL Ta. v, Ruperior ﬁmwt 59 Cal, 2d
805, &1 Cal. Rptr. 318, 82 P.2d 356 (1063} ; Merin Munmgml T eter
Dist, v, Marin Water & Power Co., 178 Ual, 3’{}8 1728 Pee. 489 (1018).
This construetion is coutinved tmm: -:Lm Sef.twn arzd Bectlons 124%
and 12491{bi '




