
... ., 
• 

c 

c 

3/10/68 

Memorandum 68-33 

Subject: Study 53 - Personal Injury Damages (Assembly Bill }lo. 19) 

The Senate Judiciary Committee heard Senate Bill Ho. 19 on March 

7 and declined to take action on the bill. Instead, tIle Committee 

suggested that the Commission consider the objections raised qy the 

state Bar and the California Trial LalTyers Association. 

11c attach a copy of the Commission I s Annual Report. The Recom­

menda-Gion on Personal Injury Damages is contained on PS$S 1389-1402. 

We also attach S copy of Assembly Bill No. 19. 

The follm1ing is an analysis and staff recommendation concerning 

the objections to the bill. 

Stat~ Bar Objection 

The State Bar is concerned that the rule stated in Section 169.3 

does not make a personal injury damaGe recowery community property to 

the ex-~ent that it reflects earnings prior to divorce or separate 

maintenance. At the hearing, the amendment set out in E;:hibit I (pink) 

was offered and adopted qy the Committee. Later in the hearing, some 

members of the Committee expressed concern that the amel1ilinent ,",ould 

create procedural problems in divorce and separate maintenance cases. 

The substance of the State Bar amendment is logical. That portion 

of a personal damage recovery which is reasonably attributable to the 

loss of community property earnings should be subject -~o (.i·rision, 

JuSt as the actual earnings themselves 1-10uld be. The amem-:.ment 

reflects the same policy that caused~he Commission to a6d subdivision 

(b) to Section 169.3. Accordingly, the staff recOllillencls -;;hat the bill 

-1-



c 

c 

c 

be amenilecI to add the following additional subdivisionsi;o Section 

(c) Notwithstanding subdi·ision (a), that pornon of the 
mOi1ey or other property described in subdivision (a) lThich is 
reasonably attributable to the lOBS of community property earn­
inGS of the injured spouse shall belong to the spouses in equal 
sl.ares unless they otherwise agree. 

(d) Unless the spouses othe:mise agree as to 'ohe amounts 
that the spouse of the injured spouse is entitled '00 recover 
under subdivisions (b) and (c): 

(1) If the money or other property described in subdivision 
(a) is received in satisfaction of a judgment, the court in which 
the judgment is rendered shall determine the amoun';;s that the 
spouse of the injured person is entitled to reco .. er under sub­
divisions (b) and (c). 

(2) If the money or other property described. iil subdivi­
sion (a) is received pursuant to an agreement for ehe set'clement 
or compromise of a claim for the damages for personal injuries, 
the court in which the divorce or separate maintenance action is 
peniling or in which the divorce or separate maini;enance 1ras 
Granted shall determine the amounts that the spouse of the 
injured person is entitled to recover under subdivisions (b) and 
(c) • 

(3 ) In any other case, the amount that the spouse of the 
injured person is entitled to recover under subdiiisions (b) and 
(c) shall be determined in an action brought for that purpose. 

(e) Notwithstanding any other provision of 18v, the court 
in 1lhich the divorce or separate maintenance action is brought 
may impose a lien or trust upon a future judgment or recovery for 
personal injuries of a spouse '00 secure payment of the amounts 
that the spouse of the injureil person is entitled to recover under 
subdivisions (b) and (c). The remedy provided by this subdivision 
is not the exclusive remedy for ';;he enforcement of the rights of 
a spouse under this section. 

The staff recommends that the money or other properGy reasonably 

attribui;able to the loss of community property earnings of the injured 

spouse be divided equally unless the spouses otherwise acree. The 

State Bar draft would divide the amount equally "unless the court 

othenTise orders." \ole believe the Sta"ce Bar rule would nake it more 

likely 'chat the parties would be unable to agree upon "iolle amount to 
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which each is entitled and the rule "ould therefore re',-uire court 

deterruina-i;ion of such amounts. 

The State Bar supports the bill except for Section 169.3. With 

the above amendment, we believe that the State Bar would support the 

bill. 

California Trial Lawyers Association Objection 

The California Trial Lawyers Association believes that the bill 

is a Good bill except for one provision. The Association is concerned 

that -"he rule governing the disposHioi1 of a personal injury damage 

recovery on _divorce or separate maintenance gives the court too much 

discre-Cion. The Association is concerned that .notwiths-canding the 

rule stated in subdivision (c) of Section 146 of the Ci-il Code (first 

section of bill), the court will award the major portion of the 

recovery -GO the spouse of the injured spouse. The Association suggested 

that the bill be amended to provide that in no event may the court 

award more than half of the personal injury damages reco,ery to the 

noninjured spouse. Members of the Committee expressed -~l1e view that 

even -chis rule is too favorable to the noninjured spouse in case of a 

divorce or separate maintenace action brought shortly after tlErecovery 

for personal injuries. 

The staff recommends that the Commission accept -che Association's 

suggested limitation and we hope that -iohe members of -ehe COllDlIittee can 

be con..-inced that this is a sufficien-G limitation on the couri;' s 

discretion. 

Respectfully submitted, 

John H. DeMoully 
EXecutive Secretary 

, 
__ -------l 

[ 

I 
f 

I 



............ 

( 

lilmo 68-33 

'lbe followl.ng dx-a.f't 81!1111na.ntil are soJba1.tted by the atart 
ot 'CAJ (Wi tnollt baVing been approVed by CAJ or t-he Board) I 

~nd CC 169.3 (now) u folloWSI 

B111~ p. 4, l:.r.e 37. bet'ore Sec. 6. lnMrt 

(c} llotWlttu;t6;nolng 8IiDdlv1.a1or. (4), tnat portiOn ot tbe 

recover)' or a epou.av da&crlbed in IJ,,})(11vla;.on <a> wlu.en 111 

ree.uonably attr:"ol.ltAble to loa. of c<>m!!\!lnlt:/ ~roperty .. m-

10gB 8Mll belong to tile spollae. in equal aba:oes •• wr.anta 

.1n cClCIIIM)n unl ••• tho court. 1n accord W11m thle prlnC1.plea ot 

allbdJ..Yll3l.0n (c) of Mot1on l46.othe1'W1" ordera or thO partu. 

witb tbe approval ot the c.)\U't. bave otbew1ae a&reed. 

(11) NotwUUtand1ng ani" other law, the ooW"t -.y :I.apO .. a 

lUn or truat upon a f1.ltlU'l) Jllc\alGent 01" NCOYfU"'J tor 1*lI'II011&1 

1nJl1l"le. or a apollee to carry 0111< tho pw."'I>OMa ot al.ll:ldlvilU.Olla 

(a) an4 (b) , prov1d.a, IJl'~I\ Nll80¥ anall not be dHlI8d tla8 

exclllalove ~'y tor cm1"ol'C'$l'lent of the rlghta of a epoll ... 

--------
Hew ."Ml vll11.on (c) lIS i.ntena.", to atate the tlppl1cable 

pr1nClpl"., 1n 8 ~l'Io1t eQ.llltabl.. mar. Hr than 1n WaahU'lgton v. 

Waah1ngton, 47 cal. 24 249 (1956). I:QQver# "be oourt 18 g1ftl') 

.Iolthor1.ty over the oallM 01' actlon {'M X"Itt'eNDce 110 "'C~lon 146). 

~ aubdlvulon (d) U :l.nU!Jed to glVf: a .. tnor~t.Y to create 

an 1ntereat l.n proco.dfj~ deap1te ;00 feneA>l N.l4t agal.oat Ioliai<!;naltl1 


