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# 63 1/5/68
Memorandum 68-19

Subject: Study 63 ~ Evidence {Commercial Code Revisions)
. " .

The Talifornia Evidence Code was enached in 19865 upon recommendation
of the California Iaw Revision Commission. Resolution Chapter 130 of the
Statutes of 1965 directs the Commission to continue its study of evidence.
One of the projects that the Commispion has undertaken pursuant to this
directive is a study of the other California Codes to determine vhat
changes are needed in view of the enactment of the Evidence Code.

The Commission submitted a recommendation relating to the Commercial
Code to the 1967 legislative session. See attached blue pamphlet con- |

teining Recommendation Relating to the Evidence Code: HNumber 3--Commercial
Code Revisions {October 1966). After the proposed revision of Commercial

Code Bection 4103 was deleted from the bill recommended by the Commission,
the bill was enacted substantially as recommended by the Commission. The
revision of Section 4103 was deleted because the Commission, after further
consideration, was unable to ascertain the intent of the UCC section and,
hence, was unable to state with confidence that the revision merely made
that intent clear.

The Permanent Bditorisl Board was sstablished by the National Con-
ference of Commissioners on Uniform State laws to consider and review
all smendments adopted in varicus states to the Uniform Commercial Code
and to determine whether such amendments were desirable. At the Conmis-
sion's direection, the Executive Secretary wrote to the Chairman of the
Permanent Editorial Board requesting the views of the Board on the 1967
legishtiﬁn enacted upon recommendation of the Commission and on the
meaning of UCC Section 4-103 (California Commercial Code Section 4103).
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This memorandum pressnts the results of an interchange of
correspendence between the Permanent Editorial Boerd and the Executive
Secretary.

CENERAL VIEWS OF PERMANENT EDITORIAL BOARD ON
AMENDMENTS OF THE UKIFORM COMMERCIAL CODB

The Permanent Editorial RBoard has, with rare exceptions, dis-
approved all amendrents to the Uniform Commercial Code that have been
made in varicus states. The reason for this disapproval is stated in
a letter (September 19, 1966) from the Chaiymen of the California Com-
mizsion on Uniform State laws to the Commission:

Secondly, we are very much concerned with the approach
to drafting the solution of the problem. As you know, the
Uniform Commercisl Code has now been adopted in forty-seven
states, the District of Columbia and two territories of the
United States, and it is anticipated that it will be uniform
in all) states in the near future. One of the prinecipal
benefits of uniformity in the commercial field is certainly
its desirability in interstate transactions. There are, how-
ever, & nmber of other benefits fram uniformity, not the
lesst of which is the benefit of decisions in other jurisdic-
ticns on ildentical langusge.

The approach to drafting set forth in your tentative
recommendation is destructive of the uniformity in language
between Californie and other gtates in a number of sections
of the Uniform Commercial Ccde. While it is true that

California departed from uniformity in language in a number
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of provisions of the Code when it was adopted fn 1963, s
major effort 1s under way to bring back as many of these
sections as possible to conformity with the official text.
Further departures from the officiel text are not desired

and should not be made unless it is absolutely essential.

The same view is expressed in Exhidit I (pink) which is an extract
from the Report of the Advisory Committee to the Senete on the
Editorial Aspects of the Uniform Commercial Code. BSee also Exhibit
11 (yellow) and Exhibit III (green){pages 1-3) attached for sddi-

tionel expressions to the same effect.

JUSTIFICATION OF 1967 LEGISIATION

The various attached exhibits take the position that uniformity
is so essential that any revisions of the Commercial Code that are
not officially promilgated must be disapproved. In connection with
this objection to the 1967 legislation and to the enactment of any
further clarifying legislation, consider the following extract from
a letter from the Commission to the Cheirman of the California Commis-
sion on Uniform State Laws {November 9, 1966): |

The Cormission has concluded that legislation is needed
to classify the Commercial Code presumptions and to clarify
certain other provielons affecting the burden of proof or the
burden of producing evidence. Absent such legislation, the
California trisl courts will be required to construe the Commercial
Code provisions in accordance with the Evidence Code provisions.
However, partly because the Commercial Code provisions were not
drafted with the Evidence Code provisions in mind, the result that
a particular trial court will reach in construing a particular
evidentiary provision of the Commercial Code cannct be predicted
with certainty. The Commission believes that it would be undesirable
to delay the enactment of legislation that would eliminate this
uncertainty.



The Commission has also concluded that the addition of the
Uniform Commercial Code definition of a presumption to the Call-
fornta Commercial Code would confuse rather than clarify the
California law. There are two reasons for this conclusion:

(1) The California Evidence Code definitions of a presump-
tion affecting the burden of proof and a presumption affecting
the burden of producing evidence were drafted after a careful
study; the Commercial Code definifion of & presumption is incom-
plete and was criticized by the California study of the Commercial
Code for this reamson. (As you know, when Californie adopted the
Uniform Commercial Code, the definition of a presumption was
deleted because the Jaw Revision Commission was studying the law
relating to evidence end the view was taken that the Commercial
Code should conform to the scheme of presumptions that would
ultimately be adopted after the Commission hed completed its
study. Thie study has now been completed and the Commercial Code
presumptions provisions can be revised to be consistent with the
detailed Evidence Code scheme on presumptions and at the same
time to effectuate the apparent intent of the drafters of the
Uniform Code.)

(2) Some of the provisions of the Commercial Code are not
phrased in terms of presumptions but use the phrase "prima facie
evidence" or & similar phrase. Because of Evidence Code Section
602, these provisione create presumptions. It appears that
applying the Commercial Code definiticn of a presumption to these
"prima facle evidence" provisions would, in scme cases, be contrary
to the apparent intent of the drafters of the Uniform Code.

The Evidence Code does not affect the substance of the Com-
mercial Code provisions, but it does govern the procedural aspects
of the evidentiary prodblems that may arise under that code. The
Commission's recommendation seeks to make certain clarifying changes
that will minimize the problems that will arise when various pre-
sumptions provisions of the Commercial Code are applied in California.

California lawyers will scon be familiar with the Evidence Code
acheme on presumptions and the scheme should be the same for all
codes, including the Commercial Code. The Commission has concluded
that it would be very undesirable to have a different procedure (of
an unknown nature)} for dealing with evidentiary problems arising
under the Commercial Code than is used to deal with evidentiary
problems arising under all the other codes. The recommendation will
revise the Commercizl Code in conformity with the Evidence Code
scheme and will permit evidentiary problems under that code tc be
handled in the same uniform manner that all other evidentiary
procblems are handled. In this connection, the Commission believes
that it would be particularly undesirable to use decisions from
other states in interpreting ithe presumptions provisions of the
Commercial Code in view of the carefully drafted California scheme
on presumptions and the generally unsatisfactory state of the law
relating to evidence--and presumptions in particular--in most other
states.
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With respect to the substance of the recommendation, it
should be noted thet the Commission 4id not exercise an inde~
pendent judgment on how the presumptions in the Commercial Code
should be clapsified. The Commission attempted to effectuste
the intent of the drafters of the Uniform Code to the extent
that that intent can be ascertained and to adapt it to the
California scheme on presumptions.

For the reason indicated ebove, the Commission has decided
to submit a recommendation on this subject to the 1967 legislature.

Despite the philosophical objections to revising the Uniform
Commercial Code, the Legislature accepted the view of the ILaw Revision
Commission and enacted the substance of the legislation recommended by
the Commission. The attached exhibits merely express the philosophical
objection to lack of uniformity and do not make a persuasive case that

the 1967 legislation enacted upon Commiseion recommendation should be

repealed.

REVISION OF COMMERCIAL CODE SECTION 4103
The Commission directed the staff to obtain the views of the
Permanent Editorial Board concerning the meaning of California Commercial
Code Section 4103. The letter the staff sent to the Permanent Editorial
Board included the following statement concerning this section. This
statement requires careful study eso that the need for the suggested
revision of the section will be understood:
Before considering the problem the Commission telieves
exists in Section 4103, the provisions of UCC section 1-102(3)
should be considered. This subdivision provides:
{3) The effect of provisions of this code may be
varied by agreement, except as otherwlse provided in

this code and except that the obligations of good faith,
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diligence, reasonableness and care prescribed by this

code may not be dlsclaimed by agreement but the parties

may by agreement determine the standards by which the

performance of such obligations is to be measured if such

standards are not manifestly unreasonsble.
This subdivislon appears to require the party seeking to rely upon
a standard established by agreement to establish that such standard
is not manifestly unreasonable. This interpretation appears to be
contrary to the official comment which states: "However, the
section also recognizes the prevalling practice of having egree-
ments set forth standards by which due diligence is measured and
explicitly provides that, in the absence of a showing that the
standards manifestly are unreasonable; the agreement controls."
To make it clear that the party contesting the standard established
by such an agreement has the burden of showing its unreasonableness,
subdivision (3) might be revised to read:

« « » but the parties may by sgreement determine the standards

by which the performance of such obligations is to be measured

if unless such standards manifestly are net-marifessiy un-
reasonable.

The Cormission's primary concern in U.C.J; section 4-103 {set out
below] is the meaning of the phrase "prima facie constitutes the exer-
cise of ordinary care" which appears in subdivision (3). The meaning
of the phrase 'prima facie" is far from clear when used in statutes,
and the Commission has been unable to ascertain its meaning as used

in subdivision (3). What burden, if any, 1s placed on the other party
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upon proof by one party of "action or nonaction consistent with
clearinghouse rules and the like or with a general banking usage
not disapproved by this division"? Possibly, the meaning of the

section would be made clear if it were revised to read as follows:

4-103. ti) ‘fhétéffect of the provisions of ihié'&ifision
m2y be varied by agreemept except that no agreement can dis-
claim a bank's responsibility for its own lack of good falth
or failure to exercise ordinary care or can limit the measure
of damages for such lack or failure; but the parties may by
agreement determine the standards by which such responsibility
1s to be measured if unless such standards manifestly are med
manifessliy unreasonable.

(2) BSubject to subdivision (3), Federal Reserve regula-

tions and operating letters, clearimghouse rules, and the
like, have the effect of agreements under subdivision {1),
whether or not specifically assented to by all parties
interested in items handled.

{3) Action or nonaction approved by this division or
pursuant to Federal Reserve regulations or operating letters
constitutes the exercise of ordinary care . andy-ism In the
absence of special instructions, proof of action or nonaction
consistent with clearinghouse rules and the like or with a

general banking ueage not disapproved by this division jy-prims

faete-congiitutes establishes a rebuttable presumption of the

exercise of ordinary care. This presumption is a presumption

affecting the burden of proof and may be rebutted by proof
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that the standards established by clearinghouse rules

and the like or with a general banking ussge manifestly

are unreasonable.

(%) The specification or approval of certain pro-
cedures by this divislon does not constitute disapproval
of other procedures which may be reasonable under the
circumstances.

{5) The measure of damages for failure to exercise
ordinary care in handling an item is the amount of the
item reduced by an amount which could not have been
realized by the use of ordinary care, and where there is
bad faith it includes other demeges, if any, suffered by
the party as a proximate consequence.

In considering the revision of this section, the effect of
the last clause of subdivision (1) as applied to the regulation,
etc., llsted in subdivision (2) should be taken intoc account.
For example, despite the last clause of subdivision (1), the
standards esteblished by Federal Reserve regulations and operat-
ing letters apparently are not subject to an cbjection that the
stapdards so established mapifestly are unreasonable. See first
sentence of revised subdivision (3).

The official comment to Section 4-103 states: “The prima
facie rule does, however, impose on the party contesting the

standards to establish that they are unreagonable, arbitrary or

unfair.” Does this mean something other than the phrase "manifestly

are unreasonable" used in revised subdivisions (1) and (3) of

section 4-<103. 8




One of the major contributions to the improvement of

California law that the Commission hopes to accomplish is

to substitute more precise language in place of such phrases

as "prima facle evidence” and “"prima facie constitutes.”

Your view on the appropriate form of revision of U.C.C.

sections 1-102(3) and 4-103 would be of substantial assistance.

The two responses we received to our ingulry cobjected to any
revision of Section 4103. See Exhibits II and ITI. Subject to this
generel objection, Exhibit III states that the revision of subdivision
(3) of Uniform Code Section 4-103 {California Section 4103) set out in
the material quoted above "are satisfactory and reflect the subdivision's
criginal purpose.”

The staff has no doubt that the revision of UCC Section 1-102(3)
and UCC Section 4-103 would clarify those provisions to state the
apparent intent of the Commercial Code more clearly. There is no
assurance, however, that the provisions will be construed in California
in & manner that is consistent wifL the intent of the Commercial Code.
{The fact that the Commission was unable to agree on the meaning of
Section 4103 indicates that the courts will have difficulty in
determining the meaning of the section.)

Hevertheless, the staff has serious reservations as to whether
the Commission should undertake to clarify these provisions. Although
the provislons clearly deal with allocatlon of burden of proof and,
hence, deal with evidentiary matters, we might encounter substantial
objections to the revisions because they tend toc defeat the general

pollicy of retaining uniformity in the various states. The Commission,
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however, may wish to prepare 2 tentative recommendaticn, distribute
it for commernt, and consider the comments received on the tentative
recommendation before it takes any final action on this mtter.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Yemo 6819 EXKIBIT I g

REPORT OF THE AINISORY COMMITTEE TO THE
SENATE ON THE EDITORIAL ASPECTS OF THE
UNIFORM COMMERCIAI, COLE

TO THE HONORABLE DONALD 1.. GRUNSKY, CHAIRMAN, AND THE MEMBERS
OF THE SENATE INTIERIM COMMITTIE ON JUDICIARY:

The Advisory Committes to the Senate on the Editorial
Aspects of the Uniform Commercial Code has maintained a
watchful oye on the Uniform Commercial Code since its effective
date in California on Jenuary 1, 1965. While a number of
problems manifested themselves at the timg the Code became
effective in California, the great majority of thesc problems
seemed Yo work themselves out within a relatively short time
with the growing familiarity of the Bar and industry with the
provisions of the Code.

In additlon to watching the progress of, and develop-
ments under, the Uniform Commercial Code in California, the
Advisory Committee has watched with interest the progress of
the Uniform Commcrcial Code in other states, When the Uniform
Commercial Code was adopted by the California legisiuature at
its 1963 session, oﬁly sliphtly more than twenty states had
adopted the Code. 3Since that time the Uniform Commercial
Code has been wdopted in the preat majopity of the remelning
states, so that it has now been enacted in forty-nine 3ﬁateu ‘
and the District of Columbia, as weli as some of tho territories
of the United Hbotesz. WLth cach subsequnnt'udoptiun thé value

of uniformity in the language of the Code hns booom: preatov,

In chacting the Code in Califoynia in 1963 the
Legislature made more than 120 changes in the official text
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of the Cods, far more than have been made by any other ztate.
These changes had been suggested by the Stete Bar of Calif-
ornia, the Californis Bankers Assoclation, and numerous other
interested groups who had made & stﬁdy'ofithe Code, and were
aubsequeﬁtly recommended by the Adviscory Committee~ Some of
these changes vere made in' the interests of clarifying the
Lanpwigo of* tho Code; others woro made in the interest of
retaining eiisting California law which differed in some degree
from the official text of the Code. Others were made in the
belief -that a particular rule of law contrary to that provided
in the official text of the Code was the better rule, although
in many such instsnces the primary concern was to have a stateql

rule so that the public would know what the rule was and could,

if dssired, contract for a 'difforent rule in a given situation.

Following the wideSpread adoption of the Code by

" legislatyres of various states in 1963, the Permanent Fditorial
Board for the Uniform Commércial Code, which had been set up
by the speonsoring organizaﬁibns for the Code, the American

Law Institute and the Natidnal Conference of Coumissioners

on Uniform 3tate Laws, reviewed all of the unofficial amend-
ments which had been made in the respective states in enact-
ing the Code. This review included’all of the amendments

which had been made to thé Code in eénacting it in California
in 1963. o | '

Under date of October 31, 196k the Permancnt
Edltorlal Board 1ssued its Rbport No. 2 covering all the un-
official amendments made 13 the states up to.that time. The
gensral conclusion of the Pormanent Editorial Bouard was that
"none of the unofficial variations is such an improvement over

the 1962 official text of the Code as to lead the Board to



recommend it at thisg time." The report went on to examine
sach amendment which had been made in the various states

~ and set forth its reasons for the rejection of each.

Subsequently tné Permaﬁent Edltorial Board has
promulgated its 1966 O0fficial Recommendations for Amendment
of the- Uniform Commercial Codé" which adopts two of the amend-
ments to the official text adopted in California (Sections
2702 and 7209). In a prefatory note to that publication the
chairman of the Permanent Editorial Board announced" a restudy

in depth of Article 9 on Secured Transactions."

wlﬁh tho aliwost unlverssl adopllon ol the Unklorm
Commercial Code in the United States, the value of literal
conformity with the official text of the Code as it exists
in almost all states is increased. With the increasing ease
of transportation and the consequent multiplication of inter-
state transactions, the necessity of having such things as
checks, contracts of sale, letters of credit, investment
securities and security agreements mean the same thing in
sach state has likewise increased. While there are many
values for uniformity in the law as between the states, one
of the values most oveflooked is the value which comes from
having court decisions of all of the states available to

construe a glven provision or provisions of the lav.

With these considerations in mind, the Advisory
Committee has cerefully reviewed the‘provisions of the
California Uniform Commercial Code in the light of Report
' No. 2 of the Permanent Editorial Board for the Uniform
Commerciél-ﬂode and &s 5 result has reached the conclusion that
there are a substantial number of the amendments which were
made in California to the official text of the Code which may



be chénged so that the California sections may be amended |
back to écnform to the cofficial text of the Uniform Commerclal
Code. In addition to the amendments to conform the California
Uniform Commercial Code to the official téxt, the Advisory
Comulttes has considered a number of other problems concerned
with the application of the Code in California and includes
certain recamméndations for changes in the Code or in other
statutes which would be affected by the Code.

'+ Because of the decision of the Permanent Editorial
Board to have a restudy im depth of Division 9 on Secured
TPransactions, the Advisory Committee is making only those
recommendations for amendment In Division 9 which it considers
qﬁcessary or helpful on an interim basis until the results of

that restudy are revesaled.

The Advisory Committee therefore recommends to the
Senate that the followling amendments to the California Uniform
Commerclal Code be adopted at the 1967 session of the Legis-
“lature:
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Mr. John H. DeMoully,

Executive Secretary,

California Law Revision Commission,

School of Law,

Stanford, California 94305,
Dear Mr. DeMoully:
Thank you ever sc much for your letter of

July 31 regarding California amendments to the Uniform Commer~
cial Code to bring it in line with the California Evidence Code
which was enacted in 1965.

IIf you will send me sufficient copies of the printed
material which accompanied your letter I shall have enough
duplicates of your letter made here to enable me to circularize
the Permanent Editorial Board and the Chairmen of its subcommittees.

I cannot avoid being frank in replying to your letter.

I am veryléorry, indeed, that California found it neces~ o
sary to still further destroy the uniformity of the Un@fprmiCommut-
cial Code by making changes in it to conform to the'Ca?iforﬁia

Code of Evidence, It would have been far preferable tbwhtate
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EOHNADER HARRIBOHN, SEGAL B LEWIS

Mr, John H. DeMoully -2w

in the California Code of Evidence that this Code shall not be
deemed to modify in any way any pro§ision of the Uélform Commer-
cial Code.

Imagine the confusion which‘would exist if the 50
states each amended the Uniform Commercial Code to make it con-
form to a local Code of Evidence, which could conceivably be
different in each of the 50 states!

_The Uniform Commercial Code is by far the most im-
portant uniform act ever promuigated by the National Conference
of Commissioners on Uniform State Laws, It covers a field in
which uniformity of law among the states has become more, and
more, and more desirable.

Experience of the Commissioners on Uniform State Laws
during the 75 years of the Conference's existence has demonstrated
beyond the shadow of a doubt that, difficult as it is to obtain
the original passage of a comprehensive uniform act in all of
our jurisdictions, it is still more difficult, and vastly so,
to interest the states in enacting amendments promulgated by
the Conference.

As I have spent a substantial number of years in
assisting in the passage by ail of the states except Louisiana,
of the Uniform Commnercial Code, I have more than a passing interest
in this matter., There are now far too many non-uniform amendments

of the Code on the statute books of the states which have enacted
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SCHNADER, HARRIEON, SEQAL B LEWIS

Mr. John H. DeMoully -3~

it. We are doing everything in our power to get the states to
clean up their Codes so as to render them consistent with the

latest Official Text.

Y hope that you can understand my dismay at the thought

of having each of the 5} jurisdictions which now have the Code

on their bocks, making non-uniform amendments so as to render
the Code consistent with a local Code of Evidence or any other

local code.

‘However, the views I have expressed are solely my own.

I shall be only too glad to c¢irculate your letter among the

other members of the Permanent Editorial Board and the Chairmen

of its subcommittees. To enable me to do this I shall require

15 additional copies of the printed pamphlet and Senate Bill

No. 249,

51 ncerely )

LS .

wm. A. Schnader
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September 8, 1987

Williem A. Schnader, Esg.
1719 Packard Building
Philadelphia, Pennsylvaniz 19102

Re: Correspondence with Mr, John H. DeMoully,
Executive Secretary of tha California Law
Revision {ommission Regarding Actual and
Proposed Amendments of the Uniform
Compercial Code a3 Enacted ir California
for the Purposz of Recomciling the UCC
with the California Evidence Code
Enacted in 1965

Dear Bill:

This 18 in reply to your letter dated August 28, 1967 to the
Members of the Permanent Bditorial Board snd the Chalrmen of ite
Subcommittees anclosing mn axchange of corrsspondence between Mr,
DeMoully and yourself dated July 31, August 8 and August 10, 1967
and enclosing & copy of the 1963 Californis Bvidence Code with
Comments and & copy of the Recommendation of the Califormia Law
Revielon Comeission relating to the Evidence Code and Commercial
Code revisions.

In glancing through the 3CC plus page Rvidence Code, there is
evary indication chat ¢his is & veary thorough, careful and scholarly
product that undoubtedly is of vaiue te the State of California and
which dessrves comsendation from anyone interegted in quaelity work-
manship, Since the Evidence Code indicster the location of the
Csliforniz Law Revision Commiesion i3 at the School of Leaw, Stanford




BiNGHAM, Dana & BouLn
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University, I assume the Commission is baged In the Stanford Law
School and that its staff, if not the Comuission, {s drawn largely
from the Law School. Perhaps Mr. LeMoully is & member of the Law
School faculty.

Bafore commenting on the gpecific matters referred to by Mr.
DeMoully, I think your correspondence with him justifiss a few
words regarding general spproach., The Amsrican lLaw Institute,
the National Conference of Commlssioners on Uniform State Laws and
the Californie Law Revision Commission are all dedicated to the
general objective of improvement of the law snd, in varying degrees,
presumably are faced with similer problems.

In wy own very considerabls work on the UCC since 1946, one
of the recurring and difficult problems faced in drafting the UCC
and in presenting the UCC to leglelstures has been that of perfecte
ioniem. Repeatedly, the Reporters, Editorial Board and Sponsors
have bheen faced with individuals who, for varying reasons and in
varying degrees, approved of our genersl and apecific objectives
but contended that we should do something more or make certain
changes to improve or "perfect" the ultimate product,

1 think it cen be said that, generally speaking, when any
critic or commentator pointed out genuine and serious defects,
those responsible for the Code attempted to correct the dafects
snd, in the long, evelutiomary process required for the development
of the Code, genarally wers able to do so. In many other cases,
however, we simply had to adopt ths position that it was infinitely
more important to complete and obtain susctment of z Code than it
was to strive sndlessly for the impossibllity of parfection.
Repeatedly, therefore, while the Code was being drafted we had to
say to many “perfectionists” making comosnts and suggestions,
"There 18 some merit in what you say but we cannot keep making
.changes forever and the Code will have to stand as it {8 if we
are to ever have any Code at 2il.” Similarly, after the Code was
completed and enacted in a number of statez we have had to say,
'There is some merit ie what you say but the task of drafting and
obtaining enactuent of amendments is so prodigious, we think it
13 much better for everyone comcerned if individual states avoid
making separate amendments and the Editorial Board itself avoid
drafting and promulgating smeudments uniess there is strong and
clear necessity to do so.”
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Mr. DedMoully's lettere caise ancther general problem. He
advocates the existing and proposed Californis emendmente to
obtain “more precise” siatutory langusge. I think there are two
sides to this statutory objactive. Iu & certsin semse and in
some cagas greater precision In langusge i# desirsble. On the
other hand, in & genesral "fode” generallity in language is frequently
highly desirable, Almpat certainly the 0L will be the prevailing
law of the country far the next 25-530 years or more. Io this time
and in view of the Code's very wide coverage, geuerality or flexi-
bilicy in statutory language To permlt éccomnodation to nee and
unforeseen situstiong can be very veluable, Teking a long view
of the Code ané future operations wnder it, I hazard the guess
that in a majorlty of cases flexibility will prove to be of more
value than precision.

Approaching Mr, DeMoully's incuiries against this background,
I do not think the preswsption preblems hs has raised were or are
serious encugh to justify the amendosnts slready enacted in Chapter
703 of the Statutes of 1967 or proposed in his letter of July 31.
At lgast this comneclusion would have baen justified if Gallfornia
had retainad Sectionm 1-201{31} when it ens#cted the Code or if it
had gimply enactaed this subsscclon in 1967, Onae difficulty ine
herent in separate and individual variations by eny one state is
that when this process siarts, it ie difficult to stop. Mr,
DeMoully's letter ifself furaishes two examples of this truism.
When Californis emacted tha Godae, it alected to ouwlt Section 1-201
{31). This omission created much of the uncertsinty leading to
the presumption difficultles which, In tum, led to 1966 Pamphlet
No, 3 and this, in turn, to Chapter 703 of the Statutes of 1967.
A second example 1ies in the fact that &n rha 1356 Pamphlet No. 3,
#memdments wers proposed in subsection {3) of Beciion 4~103 but in
Mr. DaMoully's latter of July 31, 1967, awmandments ars proposed in
subsections {1}, (2} and (3} of Sectlon 4~103 and slsc in subsection
(3) of Section 1-102.

Havipng thus expressed views sz o the gensral approach adopted
by the Californis Law Revision Coammiaslon, I make tha following
specific comments on the saveral amendments in Chapter 703 of the
Statutes of 1967 and Mr. DaMoully's further proposalst
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In the reviead form of Section 1202, I think it
wag unwize for California to put I the statute the
lmiretion of tha section rule ¢o an action arising
out of the contract which authovized or required the
documant. T cen easily visuelize actlioms on lettars
of credit or pspars other than the contract icself
where the rule of 1-202 wauld be usseful. Admitting
that Gfficiel Comsment 2 jusrifies the California limit.
ation, in this inatanca I think grester atatutory pre-
cigion does wmore harm than goed, 1 have po quarrel
with tha stating io Section 1-207 ¢f two different
types of presumpiicn but I guesticn whether thie
Yelarification”" was neeessary,

I am delightad that the Californis Lew Revision
Commisgion elected ¢o recommend Sactlon 1-209 rather
than amending the nine different sections referred to
in the Pamphlet No. 3 Comment and "clarified" by
Section 1-209, One can only wish, however, that when
Californie originally enacted the Coda, it had retsined
Section 1-201{31) which would hsve wade unnmecessary
enactment of Section 1209 {n 1966. Of course, I do
not cbject to thes substence of Section 1-209,

I think the revised forw of Section 2-719{3) is
soxevwhat more clasyr than the Sponsor’s text but 1
quastion whethar thiz change was necesgsary.

With respect to #y. DeMoully ' s proposed further
changes in Sectlon 1-W0Z(3} and 4~103{3} set forthk in
his letter of July 3!, thers may be a slight {mplica-
tion from the exlsting UCC text that the party seeking
to rely upon & stendard esiablished by agreement must
"eatablish that such standerd 43 nct manifestly une
reagonable”; but (his i{s far from clesr and the
contrary result iz clzarly indicated by the langusge
in the 0fficial Comments to both 1-201{3) and 4.103(1)
"in the absence of &4 showing that the stardards mani-
fescly &ra unreseonable, ths agreement controls,”
Ingerving this langusge it ths statutory text, 4s
suggested by Mr., DeMoully, is a&n apt illustration of
perfectionism which, while achisving some greater
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"praclsion”, is not essential and, certainly from the
point of view of tha Sponsors, iz clearly outweighed
by the desirabllity of wmiforminy,

In Section 4~i03(2}) the insertion of the qualifying
phrase "Subject to subdivision (3)," i3 sccurate but
contrary to the gemeral drafting style of the Coda.

UCC provisionsare, ir gengral, so interralated that 1f
this type of qualifying phrase were to de ragquired con-
sigtently, I would hazard the gueas it should be in-
serted in the UCL in not less than a thousand places.

Asguming the Californiz law Revislon Commission will
ingist uporn amending Section 4-103(3}, I think the pro-
posed amendments of this subszection are satisfactory and
reflect the subsection’s origingl purpose. See the last
santence of Comment 4 to UCE, Section 4-103, In view
of that last sentence, &gain I question whether the
changs 13 necessary. Incidentally, in rereading this
last sentence, I balieve the words "the duty" were
somehow omitted after the word "standards™ and should
be inserted tha next time we correct errors In Comsents.

I sm sncloting & copy of this letter which you may send to Mr.
DeMoully Lif vou 8o desire.

Sincarely yours,

Enclosure
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