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Memorandum 67-73 

Subject: Study 65 - Inverse Condemnation 

Attached to this memorandum are the first two portions of the 

research study on inverse condemnatien prepared by Professar Van 

Alstyne, our research consultant on this topic. The first porti~n 

is a reprint of an article published in the Stanford Law Review. 

The second portion is in mimeographed form. 

These research studies provide valuable background on inverse 

condemnation. However, judging from our experience in discussing 

similar material on the governmental liability study, we believe that 

it would not be profitable to discuss this material in detail at the 

meeting. The material should be carefully studied so that the various 

considerations outlined in the material will come to mind when specific 

typical and recurring forms of inverse condemnation claims are con-

sidered and an attempt is made to determine the rules that should 

apply to such claims. 

The staff lists below a number ef suggestions as to the general 

approach that should be taken on this study. These suggestions are 

presented for Cemmission consideration and decision. It should be 

recognized, however, that such deciSions must be tentative and may 

need to be modified from time t4 time as work on the topic progresses. 

1. Reasonable statut4ry rules governing the substantive and pro-

cedural aspects of inverse condemnation law would be held constitutienal 

under the federal and state constitutions. See Stanford Law Review 

article at pages 749-768 (federal constitution), 768-784 (California 
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constitution). This article relates to the scope .f the legislative 

power to enact statutery rules governing both substantive and procedural 

aspects of inverse condemnation. The article concludes that "significant 

areas exist in which state regulatory legislation pertaining to the 

constitutional liabilities of public entities t. pay just c.mpensati~n 

may be enacted. Such legislation necessarily must c.nform t. minimum 

constituticnal limitations emb.died in section 14 of article I of the 

Calif.rnia constitution and in the fifth and fourteenth amendments to 

the United states constitution. The courts, however, have indicated 

repeatedly that the essentially policy-balancing process of delineating 

the meaning of those provisi.ns and of applying that meaning in myriad 

fact situatiens involves considerati.ns amenable in significant respects 

to legislative control." 

2. Assuming that constitutional limitations do not preclude the 

enactment of at least seme kinds of statutory standards to govern the 

applicatien .f inverse condemnation liability, the prescription of such 

standards by legislation would be a desirable ~r.vement in the law 

and appears, after a preliminary assessment of the problem, to be pos

sible. The staff agrees with Professer Van Alstyne's conclusion that 

the question of whether the enactment ~f legislati.n establishing rules 

governing inverse condemnation liability would be a desirable improve

ment in the law can be answered only after an attempt has been made to 

draft such legislation. A preliminary assessment .f the problem indi

cates that the attempt t. draft such legislatien offers sufficient 

promise to justify the effort. 

Although statutes have been enacted that cover certain very narrew 

aspects of inverse condemnatien liability, the law governing inverse 
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c 
condemnation is almost entirely decisional law. The judicial product 

has been characterized as "dis.rderly, inconsistent, and diffuse." 

Although in a few areas there has been a crystallization and hardening 

.f specific rules, large problem areas remain open in which the 

generative processes of case-by-case determination are still at work 

and predictiens as to liability are hazardous. To leave the develop-

ment of inverse condemnatien law t~ the courts would allow a flexibility 

and adaptability that would permit them to meet the emerging problems 

of contemporary society--a capacity which the absence of narrowly 

confined legislative standards has assured in the past. But the absence 

of certainty in important areas of inverse condemnation law provides 

c public entities with no standards to guide them in carrying out their 

activities. More important, the absence .f such standards results in 

public entities being unable to obtain insurance covering inverse 

condemnation liability at a reasonable cost. For example, Hareld 

Johnson, City Attorney of San Luis Obispo, stated in a letter t. the 

Commission: "I trust that while the Commissian is studying the subject 

~f condemnation, they will also carefully consider the proliferation 

of suits against public entities under the guise .f the theory of 

inverse condemnation which presents the taxpayer with a burden far 

greater than any other theory of liability since most insurance com-

panies will not underwrite this risk. Unless the Commission takes steps 

to more closely define the limitations on liability within this greatly 

expanding field of litigation, the cest of governmental functians will 

become even more astronomical than it .already is." Compare letter 

attached as Exhibit I (pink). The Commission was directed to make this 

study because of the concern of the Senate Judiciary Committee that the 
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absence of clear and reasonable standards was costing the state millions 

of dollars, especially in claims arising out of flood control projects. 

Accordingly, based on the information we have available, the staff 

believes that the Commission should go forward with this study with a 

view to drafting clear rules governing inverse condemnation liability 

for recurring types of inverse condemnation claims and that this study 

should be given a top priority. 

3. The best way to approach this study is to take up specific, 

recurring types of inverse condemnation claims, to attempt to formulate 

rules for the disposition of those claims, and when that task is com-

pleted to examine the rules formulated to determine whether any more 

general rules can be formulated. The approach suggested is the approach 

we ultimately adopted in the governmental liability study and is basically 

the approach suggested by Professor Van Alstyne and the one that he will 

use in the remainder of his research study. 

The second portion of the research study (mimeographed) demonstrates 

that no general rules for the determination of liability in inverse con-

demnation cases that will provide certain results in specific types of 

cases have as yet been formulated and that it is extremely doubtful that 

such general rules can ever be formulated. Discussi~n of various policy 

considerations in the abstract did not prove profitable in the govern-

mental liability study. only when the policy considerations are discussed 

in connection with specific types of claims can decisions be made that 

will significantly contribute to the development of legislation on this 

subject. 

4. The ultimate goal in formulating an inverse condemnation statute 

should be to draft a statute which will provide that no liability exists 
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for inverse condemnation unless such liability is provided by the statute 

and to specify in the statute all cases in which inverse condemnation 

liability exists. The staff believes that it is unlikely that this goal 

can be achieved. Nevertheless, we believe that this goal should be kept 

in mind as we attempt to formulate rules applicable to particular types 

of inverse condemnation claims. We suspect that Professor Van Alstyne would 

take the same view, but he also would agree that the goal probably cannot 

be achieved. If this goal could be achieved, it would result in insurance 

being more readily available at a reasonable cost since the insurance 

company could determine the areas of risk and the extent of potential 

liability by examining the statute. The good experience of public entities 

under the governmental liability statute supports this conclusion. 

5. The rules of liability and immunity under the inverse condem-

nation statute and the governmental tort liability statute, insofar as 

they would apply to a specific damage claim, should be consistent. In-

verse condemnation liabilit.y now provides a means .. f avoiding the immWlities 

provided in the governmental tort liability statute. For example, a pub-

lic entity may be held liable under inverse condemnati.n theory for Wlfore-

seen damage resulting from a carefully constructed improvement. When a 

part.icular type of inverse condemnati~ claim has been studied and the 

rules of liability and immunity on that type of claim have been formulated, 

the provisions of the governmental tort liability statute should be examined 

and made consistent. In same cases, this might result in an expansion 

of liability under the governmental tort liability statute. For example, 

c it is possible that some modificlltion of t.he "reasonable plan or design" 

immunity under the government.al tort liability statute may be needed to 

achieve consistency between the inverse condemnation rules and that 
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immunity. It appears more likely that it will be possible to provide 

a consistent body of law dealing with a particular fact situation 

under the governmental tort liability statute and the inverse condemna-

tion statute than that it will be possible to achieve the goal suggested 

in item 4 above. 

6. The interrelationship of inverse condemnation and direct 

condelJlIlStion should be kept in mind in formulating :rules governing both 

subjects. The difference between inverse condemnation and direct con-

demnation is primarily a matter of degree. For example, persons owning 

adjoining property may be similarly affected by a particular improvement. 

One will receive some compensation for decrease in the value of the 

remainder because a portion of his property is taken b,y direct condem-

nation for the improvement; the other may receive no compensation for 

the decrease in the value of his property because none of his property 

is taken for the improvement. This is not to say that compensation 

should be awarded to the second owner, but merely to poInt out that 

there is a relationship between inverse condemnation law and the law 

governing direct condemnation. It would appear most profitable to 

consider the inverse condeuooetion law before considering direct con-

demnation law. 

7. The inverse condemnation study should not be limited to 

problems of liability and immunity but Should also include the pro-

cedural aspects of inverse condemnation litigation. Professor Van 

Alstyne points out: "Procedural regulations, of course, may not be as 

effective as direct legislative controls upon substantive rights. How-

c ever} carefully worked out procedures which balance private against 

public interests may serve significantly to solve the problems of 
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inverse condemnation liability, facilitate out-of-court settlements, 

and discourage unf'ounded claims." The Commission has already made a 

substantial contribution to the improvement of the law in this area 

in the governmental liability act. However, additional improvements 

may be needed. 

8. The particulars of any legislative program relating to inverse 

condemnation should avoid disturbing existing rules of settled law 

except where clearly justified by policy considerations of substantial 

importance. As Professor Van Alstyne states: "'l'he 'formulation of 

novel rules of law, not grounded in familiar principles or their 

application, tends to create uncertainty and to encourage litigation. 

Thus, not only should existing statutory and decisional law be the 

starting point for development of a legislative program, but care should 

be taken to avoid creation of broad and nebulous new areas of possible 

inverse liability through use of unduly general statutory langu~ge. 

On the other hand, when existing law tends to work injustice or to 

frustrate sound considerations of policy, departures therefrom • should 

be readily undertaken." 

9. Emphasis should be placed upon an effort to employ the "practical" 

wisdom incorporated in the seven policy considerations set out on pages 

6-10 of the second portion of the study with a view to preparing legis

lation that has a good chance of legislative enact!llent. The Legislature 

looks to the law Revision CommiSSion to develop reasonable and practical 

legislation on the various major topics that it directs the Commission 

to study. The work of the Commission therefore must hot be a mere 

"ivory tower" exercise in theories. It must result in a product that 

will be acceptable to legislators and other interested persons. This 
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does not mean, however, that our recommendations should not serve the 

interest of the general public that is not represented by legislative 

advocates in Sacramento. (See, in this connection,the letter from 

Herbert Hafif, attached as Exhibit I (pink).) As Professor Van Alstyne 

states in the second portion of the study: "Our object in the pages 

which follow [portions of the study that are in preparation] is to 

examine existing compensation practices with an eye to legislative 

improvement in the current law. Hence, the relevant elements of policy 

evaluations are those which would be regarded as persuasive to legis la-

tors collectively. In this context, pragmatic assessments of what is 

feaSible, appropriate, and possible in the legislative context are 

surely more important influences upon statutory reform than basic 

philosophical or economic postulates. Accordingly, emphasis will be 

here placed upon an effort to employ the 'practical' wisdom incorporated 

in the suggested policy criteria to suggest avenues of reasonable and 

'workable' reform which might be included in an acceptable legislative 

program. " 

10. A tentative recommendation should be prepared covering each 

of the typical and recurri~g types of inverse condemnation claims and 

distributed for comment to interested persons and organizations as 

work on that tentative recommendation is completed. Through various 

means, the staff is compiling a list of persons and organizations 

interested in the inverse condemnation study. We suggest that we follow 

the procedure that was followed on our other major studies (governmental 

liability and evidence) and distribute tentative recommendations to 

these interested persons and organizations as they are prepared. The 

comments on the tentative recommendations can be conSidered before we 
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draft the comprehensive statute or possibly. before we publish the 

tentative recommendation. At this time we do not make any suggestion 

as to whether it would be desirable to publish the tentative recommenda-

tions in printed pamphlets. That decision will have to be made after 

our work on this topic is well along. 

11. The research studies should be compiled in one pamphlet and 

published by the Commission. You will recall that the Commission 

published the sovereign immunity study as a separate pamphlet which was 

placed on sale in Sacramento and was provided without charge to those 

persons and organizations that were making a substantial contribution 

in the development of the governmental liability legislation. We 

believe we should attempt to publish the various parts of the inverse 

condemnation study in law reviews and to collect all the articles in 

one Commission publication which would be reproduced by photo-offset 

printing (thus avoiding the cost of typesetting, proofreading, page 

makeup, and the like). This will make the study available in a convenient 

form to the Legislature and all interested persons. Hopefully} the 

study would be available in printed form before recommended legisla-

tion is finally approved b~' the COmmission so that interested persons 

would have it available at the time they consider our recommendations. 

If the study is so published, we recommend that we be generous in 

supplying a free copy to any person who is willing to review and comment 

on our tentative recommendations. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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WILL.$,It, .... SHe:ANorp 

OctobC'r 23, 1%7 

Law Review COJnmission 
School of Law 

ElCIUBIT I 

ATTORNEY AT t.,AW 

CLAREMONT p~rE.SSIO~Al. SUIt-CliNG 

21$111 WCS.T !JONn ... A.V£HUC: 

C"'''REMONT, CAlIFORNlA 8171' 

Stanford, California 91f30" 

Gentlemen: 

MU, COOl: 'l'''' 
NA .. I0111 .... "'-le?1 -0« VUIlC)'" "·~f~ 

Will you please advIse me of your tentative recommendations covering 
the rules and liabilities of public entities for inverse conderrmation. 

I am presently Trying an Inverse Condemnation action, which has 
apparently caused some sTate-wide interest. I frankly have neVC'l' tt'l'.'ti 
a:Condemnatioh action before, although I have triE'd over 137 jury 
trials in ten years. I feel I therefor~' might bE' able to offer some
thing of a fresh look at th", subject of invf'rse C'ond.€mnation. 

I just want to put one thought into you[' minds as you consider' this 
problem. The most eonsistently r:li.sed argument on the' pal';: of t1!p 
COlUlty in my particular cas~', which I feel would be applicable to mOot 
such cases, 15 that th!! County could absolutely 11',1t' affurd to make these 
very necessary improvements invoJ,ving re~·outi..'1g of l'oads, ),luildiIll; of 
INcl,)?asses, etc., if it had to pay "('verybody who was hurt"_ 

In pLlrsuing my argument wi'th the County COlllH,el, I lNas shocked by this 
attitude on the part of a well-meaning person, who was ohvlously principled 
.In hi.s approachps, and !linc'pl.'e in h:i~l bpliefs. Th~,t he could even partly 
apply them TO a case SUl!tl as I have, appalled me on thf-' prinCiples of 
absn-act justice, as well as what I hop" is the law nf the Statp. 

He stated to me that thE' ovcI'pasii, whJ (: h l'esul ted i.n mnvl.ng a ma:i or 
highway 125 feet fl'om my client' '" pruperty, and 1'] evating it 35 feet, 
substituting for t:he existing maIn 'thoroughfare, a little 840 foot 
road dead-ending at the intersection of r"y elient! s {!orner property, 
was a "necessary and vitul lmprOVf'merlt". He point~,d ont that the rail
road tracks were therll, representing a bIg danger to the public. that 
the police department and fire departmenTS weI'e just nOl'tll of thr, raIl
road tracks, and that the public interest was m'anii'estly served by these 
improvements and that it would be e:(h~('mely expensive to develop these 



• 

c 

I 
'-

c 

• 

Law RevieYI Commission 
OctobCl' 23, 19() 7 
f>d~t' two 

imIH'ovements were the County to be forced to pay for such -things as the 
ccmplete destruction of my elient' s property as a commerc ial gas station 
site. He acknowledged that my c1.i~nt·s property was virtual.ly destroyed, 
but that i.t was not compensable. 

I pointed out too him, and I hopefully point out to you, that this attitudE' 
of law is abhorrent to any principle of justice. I said "do you mean to 
tell m", that a railroad overpass that will provide all of these benefits, 
Clf~ime, gas mileage (from idling time waiting for 70 trains per day to 
pass over), fire insurance rates, convenience, etc., which flow to the 
general public, must be paid for on a disproportional basis by the poor 
p!'operty owner who happens to be sitting right next to thest' improvements. 
Tn otherwords, the general public is to benefit by the enforced eontri-bu
tion of one 0].' two lIDfortu11a tes in the name of cost?" His answer wa s, 
'lyes I1 ... 

In othC'!'words, the position is indefensible on a moral basis, on the ba>Jis 
of justice, and frankly on the basis of logic, because the ('('onomie and 
soeial benefits that flow from the improvement can be equated to a price, 
and if' that price which will flow to the general public in a form of a 
pl'i(~e benefi:t, exceeds the price of the improvement, theu i:t makes gOl,d 
business sense to (~ffect the improvemtmt at tlmt saving. We do not stpal 
peoples prOpL'l_'ty in the name of economy. 

Inverse Condemnation is a rat.: nest of I'ul£ls, strained intcrpreta-tions, 
all of which are designed to skirt around this very basi.c subject. The 
:t:'Iiles are that you cannot 1'('covel' for u mere diversion of traffic, a 
development of a more eircuitLlUS route, ete. The rules should simply 
bl' that if there is a detriment to thl' property, regardless of the reaSOll 
for the detrill1(mt, that It should be compensated. It is not a risk of 
property ownership, -that "substantial impainnents" should go uncompensa
tt?u, on t11e basis that it's more! economiC'. 

Aft.,r having plowed through the subtleties of reasoning in the CIISE'S, 
I am sure that this approach tends to seem a little naive, but it i.s 
sincerely suggested. that a-ny approach taken by way of revision should be 
an approaeh that eleal s wi t1l basic j-ust:i.ce, independent of whethel' or no-t 
that- jus-t:ice can he afforded or is PI'1lctl(,al.. 

Sincerely, 

J4~ 
HERBERT Hhl'IF U,/_ 
HH/rnm ,-
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A STUDY RELATING TO INVIll1SE COIfDmmATIOJ:! 

Part One: The Scope of Legislative Power with Respect to 
Ta!I:ings or Damacinas of Private ::?roperty for 
Public Use 

Introduction 

The present otudy io designed to c;rplore possible 

avenues for leGislative improvements in ~he law of 

inverse condemnation in the :3ta te of C2.lifornia. The 

general policy of law ~evision - by hypothesis intended 

to bring about a:?propriate chanc;ec in existing law - io 

in this field complicated by the cOllstitu'aonal founda-

tions of the law of inveroe conden~ation. The relevant 

constitUional provisions are found in both the California 

Constitution (Article I § 14, quoted below) and in the 

Due ::?rocess Clause of the Fourteenth Amendment of the 

United States Constitution. Thus, any leaislative 

approach must necessarily be a limited one, since it 

must confo~m to the minimum standardc exacted by the 

specific constitutional clauses referred to, as well 

as by the general constitutional limitations which 

condition all legislative action. In adGition, conformity 

to the Ca 11 fornia Cons"i:i tu tion is not enough; for pro-

visions of the state'o organic law are themselves 

i~valid if the basic standards of the Federal Consti

tution are not satisfied. I 

In light of the somewhat unique nature of the law 

of inverse condemnation, then, three general topical 

areas for investigation are seen to emerge: 



c (1) To \7ha-;; extent, if <my, may the State of Californiz, 

by amendment to the California Constitution, chanGe 

the existing law of inverse condei:lnation? (Z) To 

vIta t e;c~e~:',:;, :l f any, may the Cali fo~nia LeGis Ie. ture, 

by statute alo::1e, ccange the e::istine; California law of 

inverse conc:emC',a tic::!? (3) !~ssumins that some areas 

for constitutional or leci3lative enactment:;: are found 

to eXist, in "hat :reoyects and to V1I:a t e:i:tent are 

chan:::;es in the :;,resen'c :::!alifornia la\1 of inverse con-

cemnation both de£iracle a~d feasible? 

The :?r3sant study ::-eaches the coocli.:oion that a 

variety 01 possible courses of coootructive action are 

available, Vii thin the f!'ar.leuorI;: of existinG consti tu-

tional limi ta tions, for im:':>~'ovins the law of i.nverse 

condemnation in California. Part One of the study 

seeI:s to present the lee-al basis for this conclusion, 

and to inGicate in general terms the types of measures, 

and their scope, which are deserving of consideration 

in this connection. ?art Two of the study undertakes 

an assessr.lent 0:£ JC\1e existine- law in a variety of 

specific factual contexte of recurring importance, 1'li th 

the objective of ic1enti.fyincr and evaluatin!5 ::?olicy 

cri teria releva::t to :Jossi1:;le law revision proposals. 

The Problem in ?erspective 

"Inveroe condemnatiol:'." is the name Generally 

ascribed to the remedy which a property owner is per-

mitted to prosecute to obtain the just compensation 

-3-



c 

which the Constitution assures him when his property, 

without prior payment therefor, has been taken or damaged 

for public use. Its basis is found in Section 14 of 

Article I of the California Constitution, which provides 

(in pertinent part): 

Private property shall not be taken or 
damaged for public use without just compensa
tion having first been made to, or paid into 
court for, the owner •••• 

The Fifth Amendment to the United States Constitution 

contains a similar--and yet significantly different--

requirement: 

• • • nor shall private property be taken 
for public use, without just compensation. 

This last quoted provision, which was originally 

applicable only as a limitation upon the powers of the 

Federal Government, is now deemed fully operative as a 

restriction upon the powers of the several states and 

their political subdivisions as a substantive aspect of 

the Due Process of Law which the states are required to 

extend to all persons within their jurisdictions by the 

Fourteenth Arnendment. 2 The Federal prohibition, it will 

be noted, refers only to a "taking" of private property, 

while the California provision explicitly forbids such 

property to be either "taken" or "damaged". As will be 

explained below, this difference in wording was deliberate. 

Inverse condemnation and eminent domain are thus seen 

to be simply the converse sides of the same legal coin. 
3 As the Supreme Court has pOinted out: "The principles 

which affect the parties' rights in an inverse condemnation 
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c suit are the same as those in an eminent domain action." 

Moreover, since the power of eminent domain is regarded 

as an inherent attribute of sovereignty, the constitution

al provisions quoted above are deemed not the source of, 

but as limitations upon, that power. 4 Indeed, the 

historical roots of the principles now known as eminent 

domain extend back many centuries, and are manifested in 

the law of numerous countries. 5 For present purposes, 

however, the relevant legal developments in California 

law are principally those which follow the adoption of 

Section 14 of Article I as part of the California Consti-

tution of 1879--our present organic charter. 

The law with which we are here concerned is, to a 

remarkable degree, almost entirely judicially formulated. 

To be sure, some statutes pertinent to the problems of 

the study do exist; but, by and large, judicial decisions 

characterize the course and development of the legal 

norms presently operative in the field. This feature of 

the law of inverse condemnation is, undoubtedly, a 

reflection in part of the California view that Section 14 

of Article I is self-executing, and does not require 

legislative implementation or authorization to be 

recognized as the basis of liability of governmental 

agencies. 6 In this sense, inverse condemnation has been 

traditionally regarded as a remedy which operates in the 

field of tortious conduct. 7 Where property injury is 

the gravamen of complaint, the constitutional remedy 

often overlaps normal tort remedies and provides an 
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alternative basis of relief. S In other instances-

especially so prior to the judicial abrogation of 

governmental immunity in California by the landmark 

Muskopf decision9 -- it provides a useful basis for 

recovery of damages in circumstances where the defendant 

public entity is otherwise immune from liability.lO 

The pattern of judicial development, practically 

unaided (save in a few narrow and discrete areas) by 

legislative enactments, is a natural consequence of the 

amorphous nature of the practical problems with which the 

entire theory of inverse condemnation deals. The necessi~ 

for an affirmative eminent domain action is obvious to 

public officials where actual appropriation and use of 

physical assets in private ownership is contemplated for 

a particular public project, be it a freeway, county 

hospital, irrigation canal, or urban renewal program. If 

the compensation awarded is insufficient to satisfy the 

owner, his recourse to normal appellate processes to 

redress the deficiency is routine. Sometimes, however, 

an actual appropriation of property is not contemplated 

as a feature of the project. Damage may result in unex

pected ways to priYate premises, or in ways which, while 

possibly anticipated,were deemed remote and unlikely to 

occur. In other instances, losses of property values 

from governmental activity are fully antiCipated, but are 

believed to be not a basis of legal liability--a belief 

not shared by the injured owner. Or, perhaps, an 

emergency situation has arisen, and official action is 

-5-



c 

c 

taken vith full realization of its possible injurious 

effect on private property but with firm conviction that 

such action is necessary in the interest of the general 

community welfare. The limitless varieties of situations 

in which governmental action, tarten in good faith and 

without previous eminent domain proceedings, may result 

in property damage to the citizen suggest the range of 

cases in which the inverse remedy may be invoked to seek 

the just compensation believed to be due. 

The functional and doctrinal interrelationship 

between affirmative and inverse condemnation suits has 

meant that the judicial development of the law of inverse 

condemnation is, in substantial part, found in appellate 

opinions concerned with affirmative eminent domain 

proceedings. Identical issues may arise in either type 

of case. For example, in condemnation proceedings to 

ta~e property for freeway purposes, the condemnee may 

assert a claim for severance damages based on impairment 

of access to his remaining property, thus requiring the 

court to adjudicate the nature and extent of property 

owners' access rights and the circumstances in which 
11 

impairment is constitutionally compensable. The 

same issue might also be raised in an inverse 

condemnation suit brought by an owner whose physical 

property has not been invaded, but who, by reason of the 

freeway project, claims that his access has likewise been 

interfered with to his damage. 12 The legal analysis and 
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consequences in both cases--assuming the absence of a 

controlling statute to the contrary--would normally be 

the same in both cases. 13 

Realistically, of course, one might expect certain 

differences in practical results, depending on whether the 

owner's claim was made in a normal eminent domain 

proceeding or in an inverse condemnation suit. In the 

.former type of case, the jury may be instructed to exclude 

from their verdict any losses attributable to noncom

pensable factors; but their verdict may, nonetheless, 

resolve in the condemnee's favor conflicts of testimony 

as to valuation of compensable factors by intuitive (or 

even deliberate) appraisal of such noncompensable losses. 

In the corollary inverse condemnation suit, on the other 

hand, if the particular claim is for a legally noncom

pensable loss, the issue can often be taken entirely away 

from the jury as a matter of law, thus precluding any 

recovery at all. For the purposes of this study, however, 

~actical differences of this sort can be put to one side. 

Since the applicable rules of law are the same in both 

types of cases, both types will be examined and relied 

upon here. 

Regardless of the context in which the issue is 

litigated, the problems of marking the limits of 

compensability for governmentally induced property damage 

have been left largely to the courts, as is true generally 

of the broader field of torts. The results have not been 

entirely satisfactory: most authorities readily acknowledge 
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that the case law of inverse condemenation is disorderly, 

inconsistent and diffuse. 14 ~.luch of it is characterized 

by a formal--often circular and unenlightening--discussion 

of the meaning of the crucial constitutional terms. Is 

the plaintiff's interest one that fits within the accepted 

concepts of "property"? If so, has anything legally 

cognizable been either "taken" or "damaged"? Was the loss 

visited on plaintiff for a "public use"? How is "just 

compensation" to be determined, and what elements of loss 

are included in its computation? Sharp divisions of 

judicial opinion on questions pitched at this level of 

inquiry might readily be expected, and, indeed, permeate 
15 

the case law. 

Beneath the surface abstractions of judicial 

opinions, however, lurk significant conflicts of policy 

considerations--sometimes candidly expressed, but more 

often obscured by the opinion writers. In California, 

as much as in any other jurisdiction, the relevant policy 

postulates have increasingly been exposed to view by 

appellate judges in recent years as the courts have 

labored to construct a viable body of consistent 

principles. 16 The decisions appear to accept the thought, 

however, that the effort must necessarily be both tentative 

and a continuing one. The pace of the technological 

explosion, the rapid growth of the population, the tendency 

of people to cluster in massive urban communities, and the 

seemingly ever-growing and insatiable fund of unfulfilled 

economic and social aspirations, is accompanied by a like 
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increase in the size and complexity of government as well 

as in the sophistication and pervasiveness with which 

government functions within the society as a whole. 

Thoughtful observers have noted that this development 

inevitably tends to increase the frequency and seriousness 

of governmental mistakes and of deliberately adopted risks 

of substantial interferences by government with private 

economic resources and expectations. 17 At the same time, 

the innocent victim's ability to secure political redress 

is diminished by the very size and complexity of the 

contending forces B.t work. Continued flexibility and 

adaptability of judicial resources to meet the needs of 

newly emerging problems of contemporary society--a 

capacity which the absence of narrowly confined legisla-

tive standards has assured in the past--is thus an 

important general criterion by which the desirability of 

legislation relating to inverse condemnation matters 

should be judged. 

Another dimension to the problem of inverse 

condemnation, viewed in its largest perspective, becomes 

apparent as one seeks to identify the nature of, and 

evaluate, the competing interests at stake. At once, 

the investigator is struck by the complexity of factual 

circumstances represented in the case law, and by the 

frequency of judicial reiteration of the controlling 

rule (perhaps better labeled a "non-rule"): "Each case 

must be considered on its own facts."IS In more 
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c conventional terms, what the courts appear to mean by 

this reliance on ad hoc problem-solving is that general 

principles provide little assistance in weighing the 

strength of the competing interests in a given case--at 

least in the absence of a substantial line of similar 

cases tending to support and institutionalize a particular 

result. With respect to a few clusters of like problems 

of recurring nature, indeed, one can already perceive a 

crystallization and hardening of specific rules--the 

comprehensive zoning19 and cUl-de-sac20 cases being 

prominent examples. Large problem areas still remain 

open, however, in which the generative processes of case

by-case determination are still at work and predictability 
21 is hazardous. 

The typical formulation of the interest analysis, 

with reference to inverse condemnation, focusses upon the 

concept of "private property" on the one hand, and the 

concept of "police power" or "general welfare" on the 

other. Few persons would disagree with the classic 

statement of Mr. Justice Brewer, more than seventy years 

ago, declaring that22 

• • • in any society the fullness and sufficiency 
of the securities which surround the individual 
in the use and enjoyment of his property 
constitute one of the most certain tests of the 
character and value of the government. 

This formulation, however, begs the real questions at 

stake: What kinds of legitimate expectations with 

respect to the allocation and utilization of private 

resources, both tangible and intangible, are sufficiently 
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important as to deserve judicial protection against at 

least some forms of governmental interference?23 

As thus rephrased, the basic issue is seen to involve 

a problem of relativity, rather than classification, of 

interests, a struggle between the security of "established 

economic interests" and "the forces of social change" 
24 rather than a search for definitions, "Sufficiently 

important", as a standard, derives meaning only in 

relation to other interests also seeking judicial 

vindication, In the context of inverse condemnation, 

these "other" interests are often judicially described 

under the rubric of "police power" or "legislative power 

to promote the general public health, safety, welfare and 

morals", Yet, here again, one must approach the subject 

at hand with an alert understanding that (like private 

interests) governmental claims are not all of the same 

order or value. Two significant, but distinguishable, 

aspects of governmental behavior can readily be identified 

to make this clear. 

First, it is obvious--although all too often 

apparently ignored in judicial decision writing--that 

government functions in a variety of capacities, all of 

Which may not necessarily imply 

intensity of public interest or 

the same degree or 
25 importance. A 

preliminary analysis of inverse condemnation problems 

suggests that different qualitative elements may be 

perceivable in the kinds of public functions which 

ordinarily impinge on private interests in significant 
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ways. These functions include at least seven 

distinguishable categories of activities: 1) The 

investment of public funds in public improvements 

conceived as relatively permanent additions to the total 

fund of community assets, The building of courthouses, 

jails, public power plants, bridges and dams, are 

familiar examples. 2) The acquisition, by compelled 

contribution, of private assets and facilities intended 

as relatively permanent additions to public resources. 

Examples include forced relocations of underground 

utility structures by the owner, compelled elimination of 

railroad grade crossings, and dedications exacted from 

subdividers as a condition to approval of subdivision 

maps. 3) Requisitioning of specific private interests 

and resources for temporary governmental purposes, 

emergent or non-emergent. Examples include destruction 

of specific private property to prevent it frem falling 

into enemy hands during war, summary abatement of health 

menaces, seizure of factories to prevent work stoppages, 

and the destruction of private interests through lien 

foreclosures for tax collection purposes. 4) Facilitative 

activities designed to encourage, assist or subsidize 

private economic interests. Illustrations include the 

development of publicly owned airports and harbors, 

markets, warehouses, transit systems, and (to some extent) 

roads and highways, all of which function to a substantial 

degree, if not exclusively. as instrumentalities of or 

to promote private commercial activity. 5) Closely 
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related to, and overlapping, the facilitative activities 

of government are its service functions, involving the 

providing of a variety of goods, services, and opportunities 

for individual self-expression, personal development, and 

cultural enjoyment. Examples include not only public 

utility systems, but also schools, colleges, libraries, 

parks and playgrounds, art and musical activities, and 

community beautification programs. 6) "Guardianship" 

activities of government, involving ongoing programs 

administered by public personnel to give affirmative 

protection to the community against hazardous, noxious, 

unhealthy, or otherwise deleterious influences. Familiar 

illustrations include the operations of the police and fire 

departments, weed, pest, and other nuisance abatement 

programs, air pollution control, social welfare administra

tion, and public health programs. 7) Mediatory activities 

of government, ordinarily manifested in regulations of 

oonduct designed to accommodate and reconcile the 

conflicting interests of individuals and groups within the 

community. Zoning and land use controls, limitations upon 

advertising displays, building and safety regulations, 

sanitary requirements, and business licensing ordinances 

are typical examples. 

Second, it should be kept in mind that government, in 

performing its various roles, usually has multiple 

alternatives available in the pursuit of overlapping 

objectives. For example, the development of a municipal 

airport may be primarily "facllitational" in objective 
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(category 4 above); but, obviously, it also is to some 

extent both an investment activity (category 1) and a 

service activity (category 5) and may well be a phase of 

guardianship (category 6) policy (i.e., police aircraft 

and helicopter patrol; forest fire suppression through 

use of tanker aircraft). The techniques available for 

accomplishing these diverse but compatible objectives 

usually involve a variety of alternatives, each of which 

may entail different sets of competing interests. Thus, 

effective operation of the municipal airport may demand 

assurance that the take-off and glide paths for aircraft 

are kept free from obstruction by buildings or other 

structures. The city might proceed to aohieve this 

protection a) by enacting a prohibition against construc

tion (e.g., airport approach zoning); or b) by so limiting 

the use of the subject land that structural improvements 

are unlikely or impossible (e.g., placing the land within 

a strict agricultural use zoning classification); or 

c) by purchase or condemnation of an easement for avigation 

over the land. 

Similarly, an objective of securing adequate drainage 

and flood control might be approached a) by construction 

with government funds of a system of drainage conduits and 

flood control works; or b) by imposing penal regulations 

upon private land owners requiring them to provide certain 

facilities with respect to the drainage of their land; or 

c) by development of rules of civil liability relating to 

damage from storm waters, predicated upon reciprocal 
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duties and obligations of private owners, leaving 

enforcement to the fortuities of private litigation. 

Slum clearance objectives may entail possible choices 

between a) rigorous invocation of nuisance abatement law, 

b) strict enforcement of statutory standards for health 

and safety of eXisting structures, c) condemnation and 

razing of offending bUildings, or d) various forms of 

public subsidization of private development of the area 

(e.g., urban renewal or community redevelopment programs). 

The identification of objectives and choice of means will 

be influenced by many factors, including limitations upon 

legal authority, fiscal realities, and political 

expediency; but it seems clear that every governmental 

action with capacity to "take" or "damage" private 

property involves a choice between rational alternatives 

as to both ends and means. 

The relevant point of the foregoing discussion is, 

of course, that any interest analysis of inverse 

condemnation is necessarily a somewhat precarioys under-

taking in light of the complexity of interests reflected 

by, as well as the ambiguities inherent in, governmental 

objectives and the means for achieving them. Judicial 

development of the law--as some authorities have charged26 

--may have tended to obscure this complexity, and to blur 

relevant distinctions between significant elements of the 

overall equ~tion. The judicial process, however, retains 

a large measure of inherent flexibility for accommodating 

itself to novel problems as they arise, without major 
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sacr if ice to l.ogical COuod.etency 01· doctr ina 1 symmetry. 

Whether the legislative process can develop standards 

for decision-making which are more precise and a basis 

of greater predictability than the somewhat nebulous 

judicial rules presently in effect, and yet which are 

sufficiently adaptable to the developing needs of the 

society, remains to be seen. At least, the task will 

not be an easy one. 

On the basis of the foregoing discussion, a 

preliminary--and pervasive--policy issue can be identi

fied: If it is assumed that constitutional limitations 

do not preclude the enactment of at least some kinds of 

statutory standards to govern the application of inverse 

condemnation law, would the prescription of such standards 

by legislation be a desirable improvement in the law? 

Manifestly, an answer to this question cannot be 

proposed until the purview of potential legislation, and 

its exact nature, is defined in some detail. Legislation 

which merely translates the constitutional mandate into 

roughly synonymous general precepts is not likely to be 

much of an improvement. 27 On the other hand, a 

preliminary assessment of the problem suggests the 

probability that further investigation would be worth-

while. In certain discrete areas of inverse condemnation 

law, for elmmple, it may be possible to codify certain 

well-developed lines of case law (with or without 
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modifications) in the interest of improving predictability 

and reducing litigation~-surely not irrelevant objectives 

of law revision. In other areas, the constitutional 

minimum of "just compensation" as judicially defined may 

be found to be out of accord with the realities of 

economic life; and legislation to authorize compensatlon 

to be paid for presently noncompensable losses may be 

deemed appropriate. Procedural aspects of inverse 

litigation may be found wanting in some respects; while 

existing statutes may be determined to require clarifica~ 

tion or revision in the interest of consistency or 

fundamental policy. Hopefully, an analysis of current 

law may even produce policy generalizations capable of 

being formulated into statutory standards which appro

priately interrelate the competing private and public 

interests in specific factual situations. Since the law 

of inverse condemnation, viewed broadly and in perspectiv~ 

seeks to identify the extent to which otherwise uncompen

sated private losses attributable to governmental activity 

should be socialized and distributed over the taxpayers 

at large, rather than be borne by the injured individual, 

the nature of the issues to be explored do not appear to 

be greatly different in kind from those which characterize 

governmental tort liability--a subject already proven 

to be within the capabilities of the legislative 

process. 28 
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The Current Legal Context of Inverse Condemnation 

(1) Relationship to tort liability law 

The law of governmental tort liability (or immunity) 

and the law of inverse condemnation have long been 

characterized by significant interrelationships. Prior 

to the abrogation of governmental immunity in California, 

inverse condemnation, and the concept of nuisance (which 

originally had its roots in inverse condemnation29), were 

the two principal judicial tools for affording relief for 

property injuries arising out of an admittedly "govern

mental" function, where no statute authorized recovery.30 

The inverse remedy had the significant advantage of over

riding the traditional classification of public fUnctions 

into "proprietary" and "governmental" pigeonholes; and it 

applied to governmental entities of every level. 31 On the 

other hand, it was limited to claims of injury to 

"property"--including both realty and personal. property32_ 

and was not available to redress personal injuries or 

wrongful death. 33 Its close tie to what were essentially 

tort concepts, however, is revealed by cases like Granone 

v. County of Los Angeles,34 where recovery by a lessee for 

flooding of crops, as the result of a defectively designed 

and negligently maintained culvert system, was sustained 

alternatively on the theories of inverse condemnation, 

nuisance and negligence. Cases involving dangerous and 

defective conditions of public property constitute an 

especially striking illustration of the overlap between 

inverse condemnation and tort law. 35 
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The need for the constitutional remedy may, to some 

extent, have been reduced by abolition of governmental 

immunity, and the substitution (by enactment of the Law 

Revision Commission's legislative program relating to 

governmental tort liability in 1963) of a statutory 

framework for adjudication of private injury claims 

against public entities of all types. 3S The degree to 

which, if at all, the courts may be disposed to narrow 

the scope of inverse condemnation in order to give the 

fullest possible effect to the specific policies embodied 

in the 1963 legislation, including those relating to 

immunities and defenses, remains to be seen. No clear 

indications of any such disposition have been found in 

post-1963 decisions. 

On the other hand, there is little doubt that inverse 

condemnation doctrine can be expected to perform a major 

supplementary role in the future development of govern

mental tort liability (using the term broadly), absent 

major statutory changes. The 1963 legislation, for 

example, contemplates the termination of pecuniary 

liability of public entities based on common law nuisance, 

as such,37 (Specific situations, formerly cognizable in 

suits grounded in nuisance theory for which governmental 

immunity was not a defense, are, of course, still amenable 

to tort liability under the new statutory standards for 

affixing liability; but the framework of litigation must 

be directed to proving a statutory basis of recovery, 

rather than a basis in traditional "nuisance" theory.38) 
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However, as already indicated, the previous law of 

nuisance liability of public entities assimilated 

substantial elements of inverse condemnation law; and, 

presumably, liability on an inverse condemnation theory 

may today be imposed in some tl'adi tional "nuisance" cases 

notwithstanding the legislative abrogation of nuisance 

I iabili ty. 39 

Moreover the broad range of statutory defenses and 

immunities available to governmental entities, and clearly 

intended to restrict their tort liability, appear to have 

no efficacy in in"Jerse condemnation litigation. For 

example, the immunity for defective plan or design of 

public improvements, declared in Section 830.6 of the 

Government Code, and the defense of reasonableness of the 

flood control district's actions in connection with its 

culvert system, as provided by Section 835.4 of the 

Government Code, would seemingly have provided no impedi

ment to full liability in the Granone case on plaintiff's 

inverse condemnation theory, although liability on a 

statutory tort theory (i.e., dangerous condition of public 

property) might well have been precluded. 40 The 

"discretionary immunity" principle which permeates the 

governmental tort liability statutes provides another 

potentially fruitful source of inverse condemnation suits, 

for "takings" and "damagings" of private property are 

often the consequence of an exercise of official discretion 

by some public officer or employee, and thus not an 

available source of tort responsibility.4l In short, to 
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the extent that immunities and defenses against tort 

liability are built into the current statutory law of 

governmental tort liability, injured property owners may 

be expected to seek redress--and thus circumvent 

legislative policy--by resort to the self-executing 

constitutional remedy. 

It must also be kept in mind that inverse condemna

tion is not merely a counterpart for, or an alternative 

technique for enforcing, tort liabilities. It has had an 

independent development of its own, and embraces a not 

inSignificant variety of situations in which liability 

for property damage may be adjudged under constitutional 

compulsion notwithstanding the absence of any plausible 

basis for tort liability. The leading example of this 

aspect of the law is the recent deciSion of Albers v. 

County of Los Angeles,42 where total liabilities in excess 

of five million dollars were affirmed on an inverse 

condemnation rationale in the face of clear findings of 

fact that the defendant county and its officers had not 

been guilty of any negligence or other wrongful act or 

omission within the purview of accepted tort principles. 

(2) Statutes affecting inverse condemnation 
1 (ab11ity " 

Although, as pOinted out above, the law of inverse 

condemnation has been developed primarily in court 

decisions applying the broad constitutional language to 

diverse fact situations, the Legislature has not been 

entirely inactive in the field. Existing statutes do 
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impinge upon constitutional liability problems in certain 

respects which are significant for present purposes: 

a) Public improvement projects often may require a 

relocation or removal of existing structures, such as 

public utility facilities located in public streets and 

highways, thereby giving rise to issues of "taking" or 

"damaging" of private property.43 The Legislature, 

however, has enacted numerous statutes relating to such 

problems, in some instances expressly requiring payment 

of relocation costs44 and in others declaring that such 

costs shall be payable by the private owner. 45 Other 

statutes have been enacted which authorize public entities 

of various types (principally special districts) to install 

physical facilities in or across streets, highways, 

watercourses and the like, but subject to a duty to restore 

the crossing or intersection to its former state at public 

expense. 46 In ordinary eminent domain proceedings, the 

cost of structural removals and relocations is defined, 

generally, as part of the recoverable damages available 
47 

to the condemnee. 

b) The elimination of grade crossings at intersec

tions of railway lines and public streets, where required 

by law to be done (in whole or in part) at private expense, 

involves issues of inverse condemnation law. 48 In 

California, a statutory procedure has been developed for 

administrative allocation of such costs as between the 
49 private and governmental interests concerned. 
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c) Private property losses, through commandeering or 

preventive destruction in times of emergency or disaster, 

have been thought to raise difficult issues of constitu

tional liability.50 To some extent, these problems have 

been alleviated by California legislation authorizing 

compensation to be paid in certain situations of this 

type. 51 

d) In the interest of public health and safety, as 

well as to protect major economic interests from serious 

loss, tbestate often engages in preventive and prophylac

tic programs involving the destruction of diseased animals, 

plants, and trees. Although private property is clearly 

"taken" or "damaged" in connection with these programs, 

traditional legal doctrine denies any constitutional 

compulsion to pay just compensation where the claimed 

necessity for the action taken has factual support and is 

not unreasonable under the circumstances. 52 The 

Legislature, however, has authorized limited compensation 

to be paid to affected property owners in some cases of 

this sort. 53 

e) A few miscellaneous statutes may also be found, 

which do not fit neatly into the foregoing categories, 

purporting to either enlarge upon the liability which 

would ordinarily flow from specified governmental action54 

or to provide for the allocation and payment of such 

liability.55 Under some circumstances, statutes of this 

type may apply in cases involving inverse condemnation 

claimS. 
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f) Although not substantive in nature, there are 

numerous statutes of present interest which authorize 

public entities to enter into indemnification or save

harmless agreements by which they may either assume, or 

shift to other entities, liabilities arising out of certain 

kinds of public undertakings. 56 Presumably, in some cases 

at least, agreements made under these provisions would 

effectively control the ultimate incidence of inverse 

condemnation responsibility as well as ordinary tort 

responsibility. 

g) In connection with statutes authorizing the 

exercise of particular powers by local public entities-

especially limited purpose special districts--the 

Legislature often employs broad descriptive language 

declaring that the powers conferred are "police powers", 

and are intended to be exercised to promote the public 

health, safety and welfare. 57 It is well settled, of 

course, that rational exercises of the so-called "police 

power" may entail a damaging of private property, or even 

a destruction of practically all of its economic value, 

without incurring constitutional liability to pay just 

compensation therefor. 58 A.ccordingly, statutory declara

tions of "police power" purposes may tend to place a claim 

of inverse liability into a conceptual framework tending to 

eupport a judicial holding of non-liability,59 although they 

probably would not be regarded as in any sense controlling?O 

The statutory provisions cited in the preceding 
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paragraphs are intended to be illustrative only, and not 

an exhaustive review of current legislative provisions. 

(A detailed analysis of statutory policies will be deferred 

for subsequent treatment below.) The significant point 

here is that the Legislature has seen fit to act with 

reference to discrete aspects of inverse condemnation law, 

and for the effectuation of diverse purposes. Not only do 

some of the statutes referred to attempt to limit the 

scope of substantive inverse liability, but, in cases 

deemed appropriate to legislative judgment, others expand 

that liability beyond constitutional minimums. 61 In 

addition, the statutory pattern suggests the possibilities 

of developing legislative guidelines for liability-shifting 

and liability-allocation. The feasibility of similar, or 

more comprehensive, statutory enactments in the field is 

at least a tenable inference from the present statutory 

setting. 

(3) Inverse condemnation and private condemnors 

The discussion of inverse condemnation set out above 

takes as a pOint of departure the general assumption that 

it is the liability of public entities with which the 

present study is concerned. It should not be forgotten, 

however, that private persons also may, under legislative 

delegation, be vested with powers of eminent domain, 

provided the "use" for which private property is condemned 

is a "public" one. 62 Privately owned public utility and 

railroad companies are familiar examples. 63 However, 
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private powers of condemnation are not limited to public 

service corporations; Section 1001 of the Civil Code 

declares that "any person" may acquire private property for 

any use designated as a "public use" by following the 

procedures outlined in the Code of Civil Procedure. Thus, 

for example, eminent domain proceedings may be brought by 

private colleges and universities for expansion purposes,64 

or by the owners of private airports open to the general 

public,65 or by a mere private property owner for the 

purpose of connecting his property to a public sewer 

system. 66 The legislative determination that uses of this 

type are "public uses"--and Section 1238 of the Code of 

Civil Procedure so provides--is entitled to considerable 

judicial deference, even though not conclusive upon the 

courts. 67 

As between private persons, of course, resort to 

inverse condemnation as a remedy for unanticipated or 

inadvertent "takings" or "damagings" is often unnecessary, 

for no barriers to liability in tort (such as governmental 

immunity) interfere with the more usual remedies. However, 

inverse actions may properly name private condemnors as 

defendants, and the practice of so doing is not unknown to 

Ct.lifornia law. 68 In some circumstances, prosecution of a 

cause of action for property damage may be simplified, and 

confusion of issues prevented, by USing the inverse remedy 

where both a public entity and a private person, acting 

jOintly, were allegedly responsible for plaintiff's 

injury.69 

-26-



c 

c 

In evaluating the possibilities of legislative changes 

in the law of inverse condemnation, therefore, it must be 

kept in mind that private rights and liabilities are likely 

to be affected as well as the rights and liabilities of 

public entities. Moreover, it seems probable that the 

interplay of policy considerations governing private 

inverse condemnation liabilities rationally may be deemed--

as the comparable legislative policies reflected in the 

governmental tort liability legislation of 1963 clearly sug

ge~t -- different in certain situations from those which 

are relevant to the analogous inverse liabilities of 

public entities, 

(4) Inverse condemnation procedure 

Like tort actions against public entities, inverse 

condemnation suits must run a procedural course which, in 

part at least, may tend to eliminate ill-founded claims 

and discourage frivolous litigation. The statutory 

requirement of timely presentation of a claim (within 

100 days for claims based on injury to personal property, 

and one year for taking or damaging of real property70) 

applies to these claims. 7l Since the time period for 

claim presentation begins to run when the cause of action 

accrues within the meaning of the statute of limitations 

which would otherwise be applicable to comparable private 

litigation,72 difficult problems of computation may arise. 

It may be clear, for example, that damage to private 

property will result from a public construction project, 
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but the amount of damage may be purely speculative and the 

actual causing of the damage may be contingent on other 

circumstances--as, for example, the happening of unusually 

heavy rains which bring about a flood which, in turn, 

damages plaintiff's property because of obstructions to 

drainage caused by the public improvement constructed long 

before. 73 Should the time period be measured from the date 

of construction, the date of initial flooding, or the date 

on which maximum damage was incurred and stabilized?74 

For present purposes, it is not important to analyze 

the kinds of issues presented by the time element of the 

claims procedure or to determine the correct answer in 

~e varieties of circumstances likely to pose such problems. 

It is important, however, that the procedural element of 

inverse condemnation litigation be kept in mind as part of 

the setting of the general problem, for it would seem 

apparent that some of the potential hazards which this 

basis of liability presents to public entities may be 

alleviated--at least in part--by carefully drawn procedural 

statutes designed to preserve the substance of the 

constitutional right to just compensation, but narrowly 

confined to give a remedy to only those property owners 

who are diligent in seeking to protect that right. 75 

Other procedural aspects of inverse condemnation 

litigation likewise deserve mention for the same purpose, 

Since they, too, suggest possible avenues for legislative 

consideration. For example, inverse suits must be 

commenced within six months after rejection of the formal 
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claim by the defendant entity.76 In most instances, this 

will mean that the claimant must institute his action 

considerably earlier than the normal three year period 
77 

allowed for actions for injury to real property. In 

addition, the plaintiff may be required, on demand of the 

public entity defendant, to post an undertaking for costs 

in the amount of $100 or more. 78 

/I. more subtle procedural dimension to inverse 

condemnation litigation relates to the institutional 

dynamics of such suits as compared to affirmative eminent 

domain actions. In both types of proceedings, the question 

of compensable damages for an alleged "taking" or "damaging" 

may be placed in issue. In the normal eminent domain 

proceeding, however, the condemning entity "affirmatively 

alleges ownership in the defendants, the contemplated 

taking and severance, and seeks a determination by the 

court of the issues confided by the law to the decision 

of the court and also seeks a determination by the jury, 

unless one be waived, of the compensation which should be 

paid to the property owner.,,79 In the inverse condemnation 

suit, on the other hand, the initiative must be taken by 

the aggrieved property owner, who thus "assumes the burden 

of alleging and proving his property right and the 

infringement thereof".80 In the inverse proceeding, then, 

the sufficiency of the owner's allegations may be tested 

on demurrer, and judicial lines drawn to delimit the 

circumstances in which awards of compensation are legally 

impermissible. In the affirmative eminent domain 
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c proceeding, however, the same lines are theoretically 

drawn in the form of instructions to the jury that certain 

kinds of losses, or certain kinds of injurious consequences 

of the project, cannot be taken into account in computing 

the severance damages to be awarded. Not only is it 

possible that juries may not understand or follow limiting 

instructions of this sort, but the ambiguities of 

testimonial evidence as well as the inherent fluctuations 

of expert judgment as to the valuational significance of 

legally excludable elements of injury may make such 

instructions functionally ineffective. Thus, in the context 

of an eminent domain action, the condemning authority may 

in fact be required to pay for specific elements of damage 

(included in a general jury award which is immune from 

successful appellate review) which in an inverse condemna

tion suit would be denied as a matter of law on a demurrer 

to the complaint. Obviously, the converse may equally be 

true: a jury in eminent domain, when evaluating the 

condemnee's loss, may eliminate "borderline" compensable 

elements in the view that the award is already large enough, 

while another jury concerned solely with an isolated element 

of inverse damage may be more sympathetic to the property 

owner's position. 

No suggestion is here offered that the possible ' 

vagaries of results just suggested are capable of yielding 

to legislative treatment, or, to the contrary, that 

legislative treatment would be unavailing. One may conclud~ 
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tentatively, however, that the general purview of 

potential legislative concern with respect to inverse 

condemnation problems should not overlook the matter of 

procedural handling of such claims, nor the possibilities 

of legislative delineation of more clearly defined rules 

governing compensable losses and the damages to be 

awarded therefor. 
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Due Process and Federal Compulsion to Compensate for a 
"Taking" 

The preceding discussion, it is submitted, warrants two 

general observations ?ertinent to the objectives of this 

study. 

First, the development of a rational body of inverse 

condemnation law by statutory enactment would necessarily 

involve consideration of complex strands of interwoven policy 

considerations pulling in diverse directions. Although 

these policy elements are, in many ways, not unlike those 

which were reconciled in the formulation of California's 

statutory law of governmental tort liability, additional 

factors tend to complicate their evaluation. Prominent among 

these added factors are a) the existence of constitutional 

standards inhibiting full freedom of legislative choice; 

b) applicability of inverse condemnation principles to both 

public and private condemning authorities; and c) a partial 

overlap with governmental tort law. Despite these compli

cations, however, the development of a statutory framework 

for inverse condemnation offers sufficient promise of con-

tributing to stability an~ predictability of law to justify 

further study and consideration. 

Second, the present law of inverse condemnation is not, 

as often commonly assumed, entirely a product of judicial 

decision-making. To be sure, the main doctrinal developments 

have occurred in the case law. But significant peripheral 

aspects appear in the form of statutes. These relate 
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primarily to narrow and discrete aspects of inverse liability, 

and to governmental tort law and procedure. Statutes of this 

sort constitute not only a modest beginning to more compre-

hensive legislative treatment of the subject, but suggest 

possible avenues for expansion of legislative activity. 

If the feasibility of a legislative program is tentatively 

taken as a valid assumption, its constitutional dimensions 

remain to be explored. Gince it is perfectly clear today 

that the "just compensation" clause of the Fifth Amendment 

to the United States Constitution is made fully applicable 

to the states by the Fourteenth AmendmentSl , a survey of 

relevant deciSions of the United States Supreme Court is 

necessary to ascertain 1) the minimum limits of federal 

constitutional compulsion upon the states (and their political 

subdivisions82) in inverse condemnation cases, and 2) the 

extent to which federally established minimum requirements as 

to compensability for "takings" of private property afford 

latitude for legislative modification or interpretation. 

Doctrinal limits, of course, are important as guidelines to 

legislative policy, for it would obviously be both fruitless 

and unjust to enact a statute purporting to deny compensation 

to a property owner whose right to such compensation is 

clearly secured by the Federal Constitution. However, as 

will be developed below, the constitutional minimums themselves 

are somewhat amorphous and undefined, and federal case law 

intimates that there is a considerable range of legislative 

discretion for developing more specific statutory standards 
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within the parameters of existing doctrine. 03 

(1) The doctrinal ambiguity of iederal inverse 
. condemnation law 

A value judgment on which nearly all informed commentators 

appear to be in agreement is that the dimensions of constitu

tional duty to pay just compensation for takings of private 

property have been defined by the courts in terms which are 

both unsatisfactory and vague. 34 The law as declared by the 

Supreme Court of the United States, it has been charged, is 

"principally characterized by • • • highly ambiguous and 

irreconcilable decisions. nS5 In view of these ambiguities, 

"the conceptual basis for substantive inverse recovery has 

not been adequately developed in spite of a hundred years of 

appellate litigation. n3G One student, noting the "charac

teristic ambiguity of the tatting cases", concludes that the 

Supreme Court "has settled upon no satisfactory rationale 

for the cases, and operates somewhat haphazardly, using any 

or all of the available, often conflicting theories without 

developing any clear approach to the constitutional problem. "31 

Still another, finding that the Court has failed to provide 

an appropriate structure of inverse condemnation law, refers 

to its decistons as Ita crazy-quilt pattern".Oa 

Criticism of this vein--although ~erhaps justified 

from the viewpoint of thoGe who seek for a measure of 

conceptual symmetry and logical pattern in law--sometimes 

fails to take into account the root of the difficulty. As 

Professor Dunham cogently observes,89 
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.... ,- - When a problem that the Constitution itself 
states in ethical terms, "just compensation," must 
be answered by the courts with few, if any, guides, 
it is not surprising that there are floundering 
and differences among judges and among generations 
of judges. 

The courts have not been conspicuously successful, it may be 

suggested, in imparting consistent and durable meaning to 

other not dissimilar ethical imperatives embodied in 

const i tut ional language-- "due process", "equal protect ion" , 

"freedom of speech". The pace of social and economic change, 

and the increasing use of governmental powers to promote 

the general we'lfare, suggest that a crystallization--which 

tends all too often to become a rigidification--of legal 

doctrine in the judicial administration of broad constitutional 

precepts of this sort is not entirely desirable. Judicial 

pronouncements as to the meaning of constitutional language, 

moreover, tend to have both a generating and restrictive 

capacity of their own which is inherent in the rule of stare 

decisis. Where constitutional limitations are being 

lnterpreted--and it must be remembered that the "just 

compensation" clauses are essentially limitations upon and 

not grants of governmental power90--over-specificity of 

judicial language thus tends to tie the hands of the legis

lative branch, generality of expression to facilitate (or 

at least suggest an attitude of hospitality toward) flexible 

statutory treatment. In this sense, the Court's repeated 

monition that '~O rigid rules can be laid down to distinguish 

compensable from noncompensable 1088e6"91 is an encouraging 
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aspect of the decisional pattern. 

The doctrinal content of Supreme Court decisions here 

under review has concentrated primarily upon the operative 

language of the Fifth Amendment: "nor shall private property 

be talten for public use, without just compensation." The 

crucial terms have been "property". "taken". "public use", 

and "just compensation". Each of these elements will be 

examined at this point, the ;.lurposei of the present investigation 

being limited to determining to what extent room for state 

legislation may exist within the purview of the Federal 

constitutional limitation. The ta.ste is not made easier by 

the fact--as will be seen--that different conceptual approaches 

have been utilized from time to time, sometimes within a 

single case, thereby blurring underlying policy considerations. 

(2) The "public use" regy.irement 

Insofar as the Fifth Amendment limits compensability to 

takings for public ~,. judicial control of goyernmental 

action is minimal. Where Congress is acting within the 

general scope of its powers, it possesses broad legislative 

discretion as to what type of taking is for a public use, 

and its determination is beyond the scope of effective judicial 

review.92 "Once the object 18 within the authority of Congress, 

the right to realize it through the exercise of eminent domain 

is clear. For the power of eminent domain is merely the 

means to the end.,,93 

Substantially the same freedo. and breadth of scope 

has been recognized for state determination of the purposes 
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ior which governmental action will be exercised.94 The most 

recent occasion on which an elcercise of legislative power was 

judicially invalidated D7 the Supreme Court as not being for 

a permissible pu;)lic purpose occurred some thirty years ago .95 

Similarly, no recent decision has been found in which inverse 

condemnation liability aas been rejected by the Supreme Court 

on the federal ground that the taking was not for a public 

use. 96 Indeed, every indication is that where a taking has 

occurred, or is alleged to have occurred, the Court is disposed 

to construe the applicable constitutional and statutory 

provisions liberally to find an authorized exercise of power 

and thus potential compensability.97 

(3) The private "property" element 

The language of the Fifth Amendment is uncompromising: 

no kind of "private property" may be taken without payment 

of just compensation. This means that "Whatever property 

the cit izen has the Government may talte. "S3 Thus, the 

principles of the just compensation clause are applicable 

to takings of both realty and tangible personal property99, 

as well as intanGible interests such as contract rights lOO 

and franchises. lOI 

This broad sweep of the clause, although firmly grounded 

in the case law, is the product of a gradual evolution in 

judicial attitude. I02 The early concept of ,roperty as 

being limited for Fifth Amendment purposes to assets capable 

of seizure and appropriation in a phySical sense gradually 

gave way to a more sophisticated approach. At least since 
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1871, the Court has indicated a willingness to give constitu

tional protection against destruction of ~--but not all-

economic values attributable to individual rights, powers, 

privileges or immunities which, taken in the aggregate, 

comprise "ownership" of ?roperty.103 Alleged takings in whole 

or in part of various l~inds of easements, servitudes, lease-

hold interests and other interests less than full fee 

ownersr1ip ars today routinely found in inverse litigation. 1M 

On the other hand, the Court has never departed from the 

idea that the compensation required to be paid is only for 

the "property" taken, and ~ for all losses sustained by 

its owner as a consequence of the taiting. This view is 

predicated on the fact that the just compensation clause 

departs from the uniform pattern of language of all other 

provisions of the Fifth Amendment: 105 

••• just compensation, it will be noticed, 
is for the ~roperty, and not to the owner. Every 
other clause in the Fifth Amendment is personal 
••• [but in this onel the personal element is 
left out and the 'just compensation' is to be a 
full equivalent for the property tai;en. 

Under this limited view, losses sustained by property owners 

are compensable only if reflected in the rnarl>:et value of the 

property interest tal.en. Noncompensable consequential 

damages generally include such expenses as moving and . 

relocation costs lOe , loss of value of assets not taken due 

to a forced sale caused by the takingl07 , and loss of going 

concern value and good will to a business which must be 

discontinued due to the taking. 108 
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These two corollary ideas--that a "property" interest 

must be tal~en, and that compensation is constitutionally 

required only for losses of "property"--readily lend themselves 

to judicial manipulation to reach disparate results. Where 

a substantial governmental interference or destruction of 

economic values has occurred, Supreme Court decisions 

affirming compensability of the loss routinely describe it 

in terms of a "talting" of a "pro!,erty" interest. For 

example, intermittent flooding of land, as a conse.quence of 

a government dam or flood control improvement, may be said 

to constitute a compensable tal:ing of an "easement in the 

United States to overflow" plaintiff fS land. 109 However, 

denial of relief under analogous facts may call for a judicial 

opinion describing the injury as mere "indirect and conse-

quential" damage not amounting to the tal,ing of a property 

interest. 110 If the inc!"eased water level causes a raising 

of the water table and thus a water-logging of agricultural 

land so that it becomes unfit for farming, the injury may be 

beld to be compensable by describing it as a "servitude" 

upon the land.lll But if it causes a loss of water power 

head, thereby diminishing the value of a mill or power plant 

built along the stream to capitalize on the kinetic energy 

of falling water, the loss may be treated either as 

compensf':'le by describing the claimant's interest as a 

"right·.; have the water flow unobstructed ••• as an 

inseparabl~ part of the land "112, or noncompensable as a mere 

"privilege or a convenience".113 Similarly, flight of 
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aircraft repeatedly and at such 10\'1 altitudes over private 

commercial or residentail property as to substantially 

interfere with use and enjoyment of the surface, due to 

excessive noise, Dmo:~e a;]'L vibration, "my be held to be a 

compensable takiue; of an "easem.ent" :':or flight purposes.114 

But if the flights are not directly ~ the claimant's land, 

a court insistent upon denying liability may readily oon~lude 

that injurious consequences of like nature and magnitude 

to nearby land are noncompensable incidental damages, since 

no easement is talten where there are no actual overflights 

which invade the owner's Jroperty interest in the airspace 

above his land. llB Perhaps the most notable judicial use 

of the property right approach as a means of denying inverse 

liability for destruction of substantial economic values is 

the frequent invocation of the Federal Government's 

"navigational servitude" which extends to high water marl: 

oi navigable streams--a servitude to Which, according to 

Supreme Court doctrine, riparian property interests are 

necessarily subordinated and L1 the interest of which such 

riparian interes'.;s l:l.ay be destroyed or j_mpaiL'ed by the 

Government VIi thou'~ ;;>a:ir~en'; of COmgem.l~tion ,116 

The flexibility inherent j_ll the )roperty right approach 

to inverse condemnation claims has undoubtedly endowed 

that approach with considerable utility as au instrument of 

judicial policy. The examples used above to illustrate the 

ease with which courts may achieve seemingly inconsistent 

results shoul<l net, however, be takei1 as mere evolutionary or 
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idiosyncratic disagreements as to the nature of property 

interests. After all, it is oJvious--and certainly just as 

obvious to the sophisticated judges of tae United States 

Supreme Court and other high appellate tribunals of this land 

as to non-judicial obcervers--that a court opinion ascribing 

or refusing to :l.Gcribe "~~:'operty" connotations to a particular 

interest being asserted by a litigant represents a fundamental 

policy choice. The property ascription is synonymous with a 

legal right t~ recover just com?ensation (assuming there has 

been a "taking"); a refusal to so descri;,e the interest 

means there is no such right. As Holmes put it more than 

85 years ago, "Just so far as the aid of the public force is 

given a man, he has a legal right."ll? Thus, for example, 

a court which, on policy Grounds, determines that governmental 

liability should attend substantial interferences with 

enjoyment of residential property due to noise, smoke and 

vibration from jet planes tal~ing off and landing at a nearby 

public airport will have not t~e slightest difficulty with 

the absence of overflights which invade the surface owner's 

superadjacent airs:)ace. The owner's losses are simply 

described as the compensable taking of an easement to impose 

a servitude of noise and vibration. 1lJ 

The courts are m?ten less than candid about the process 

of weighing, evaluating and balancing of competing policy 

conSiderations which presumably deternine the ultimate 

conclusion of compensability vel lli2!!. (The word, ";?resumably", 

is here intended to exclude the cases, h0gefully rare, in 
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which judicial deliberations consciously function solely 

at the arid level of ~ure conceptualism.) United States v. 

l'lillow River Power Co ,119 is a preeminent exception •. The 

power company here claimed a substantial economic loss in 

that a federal dam had increased the water level of the 

Gt. Croix River, a navigable waterway into which the spent 

waters leaving the turi)ines of its r:'..)arian power plant were 

discharged. This diminution of "head"--the difference in 

elevation between the nater level in the power companyts water 

supply pool (del' ~'."ed :::ron a non-navigable tributary of the 

St. Croix) and tIle ner!l;, heightened water level of the St. 

Croix--diminishecl '';11e oechanical energy of the falling water 

and thus the plantts capacity to produce electricity. The 

Court of Claims awarded compensation in the sum of $25,000 

in an inverse condemna'~ion suit under '~he Tucker Act. 

Reversing, the Supreme Court, :.n an opinion by Mr. Justice 

Jackson, commented meaningfully upon the nature of the issues 

stirred by the power companyts assertion that its "property"

had been tal,en: 120 

The Fifth Amend'nent, which requires just 
compensation 'l"Jhere ,?rivate property is tal,en for 
public use, underta:;:es to redistribute certain 
economic losses inflicted by public inprovements 
so that they will :?all upon the public rather 
than wholly upon th()se who hap?en to lie in the 
path of the project. It does not undertalte, 
however, to socialize all losses, hut only those 
which result from a taking of )roperty •••• 

Turning to the specific claims of the power company, he 

continued: 



:Jut not all economic interests are "property rights"; 
only those econom:i.c advantages are "rights" which 
have the law bad: of "t,1em, and only Vlhen they are 
so recognized may courts com~el others to forbear 
from interfering with them or to compensate for 
their invasion. • • • rle cannot :::;tart the process 
of decision by calling such a claim as we have 
here a "pro;::>erty right"; whether it is a property 
right is really a question to be answered. Such 
economic uses are rights only \'I[1e:1 they are legally 
protected interests. (Zmphasis added.) 

The opinion then goes on and makes a careful and penetrating 

analysis of the competing policy considerations at stake in 

light of the particular facts of record, concluding that the 

power company's interest Vias subordinate to the Government's 

interest in freely exercising its function of improving 

navigat ion on the St. ero i:r.:. Hence "the private interest 

must give way to a superior right [in the Government], or 

perhaps it would be more accurate to say that as against 

the Government S"i.!ch )l'::'vate interest is not a right at all. ,,121 

Other decis:'ons in Wllich conscious policy evaluation is 

reflected in the )revail:'_ng of,)inion may l'eadily be found; 

many of thet.l will be analyzed in :?art Two of this study. 

For present purposes, such cases are significant principally 

to document a point alre~dy obvious: the determination of 

individual inverse condemnatj_on claims necessarily represents 

an ordering of competine- interests in li~ht of their relative 

im;;>ortance. 

The constitutional concept of ")ro)e:'ty" for which just 

compensation is alvardable on a ta1:inG :::01' public use thus 

invo:~es not a fil:ed Get of settled categories, but a fluid 

and dynamic process of adjustment of social and economic 



values. This, in itself, is not unusual--as witness the 

ever-grovling list oZ newly recogn5.zec1 inte::ests enjoy ing 

legal protection (at :'.east in sooe circwl1stances) which have 

been created by recent ,judicial decisions .122 In the eminent 

domain area, however, ~t ta:;es on a special dimension in that 

governmental interests--that is, :.nterests which usually 

transcend individual :?ersonal claims and assimilate widespread 

values embraced by such ::,ubrics as "general vlelfare"--are 

generally in competition Vl:,·~h private econom:'.c values. (Even 

the interests represented by private conclel:mors are, by 

definition--in liGht of the 9ub1ic use requirement--more than 

merely proprietary.) The balance struc~ when purely private 

clains are at sta!(e may t;1US, quite rat ionally, differ from 

that which prevailo in the competition between governmental 

and yrivate claims. l23 The need for public improvements to 

provide services to the public justifies aSSigning a generally 

greater value to the governmental interest than to a like 

private one; in~eed, all the cases recorrnize that some 

interferences \7itl1 private interests llIuCt go entirely 

uncocpensated in the :'.l~terest of preventing the stifling 

of public progress. In S01:).e instances, even the total 

destruction of substantial ~r:'.vate assets of great economic 

value must yield to public necessity .12'-' 

This judicial order.ing of relative interests in the 

name of consitutiona1 ",Jroperty" rights is not a function 

which is inherently or necessarily one that must be committed 

solely to the courts. Indeed, an assumption of re~resentative 
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self-government is that the orderinG of legr..l values is 

primarily It leGislative responsibility. Although the national 

and state legislatures have, for the most )art, defaulted in 

this area, it is clear tll<'.t statutes are capable of defining 

tl!e appropriate ::01<::: ::''1::.t;, ':If vHlues in at least some 

situations. :~or ex~<m"le, H judicial appraisal of interests 

might conclude (as r,mny courts have l25 ) that the interest of 

a franchise occupier of a public street is subordinate to 

the interest of the government in utilizing the same location 

for public improvements. l26 The California Legislature, 

however, as already noted above, has agreed with this view 

of the matter tn some circumstances but not in others. l27 

Insofar as the a,?9lication of the constitutional requirement 

of just co:n';lensation turns upon where in t:1e hierarchy of 

interests Imown as "property" the "al'ticular claimant's 

interest may properly be located, a legislative ordering of 

values seems to be functionally possible. 

On the other hand, it must be kept in mind that the 

Fifth Amendment--and, of course, the ordering of interests 

implicit in 3upreme Court decisions applying the just 

com:,lensation requirer.1en·;; of that Amendment--imposes minimum 

standards to Wili~;1 any state legislation seeking to define 

compensable proper-GY :'.ncerests must conform. The question 

thus arises: would state statutes of this type have any 

operative effect, or would they be deemed an unconstitutional 

incursion upon the judicial pOI'ler to interpret and apply 

the constitutional mandate? 
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The answer seems to be reasonably clear. A state 

determination to give effect to a particular interest, and 

to treat its impairment as a compensable taking of "property", 

does not even give rise to a federal question where clearly 

posited upon state constitutional or statutory premises. l28 

1"" Conversely, with very few exceptions "", the Supreme Court 

has generally declined to interfere wHh state determinations 

that property has not been taken in a constitutionally 

l~" compensable sense. ~v Gtate determinations denying compen-

sation in inverse condemnation litigation have generally 

been sustained. 131 

The normal inference from this ex~erience--that, in the 

absence of some overriding "property" interest vested in the 

Federal Government, such as its "navigational servitude,,132, 

state definitions of property interests will be generally 

accepted for Fifth Amendment purposes--is reinforced by 

~opeat&d statemonts to the same effect found in the Supreme 

Court's opinions. Thus, in denying compensation for losses 

due to an improvement which changed the street abutting 

plaintiff's property into a closed cul-de-sac, the Court 

declared: "If under the Constitution and laws of Virginia 

whatever detriment [plaintiff property O\7Uer 1 suffered was 

damnum absque injuria, he cannot be said to have been deprived 

of any property.,,133 In denying compensation for loss of 

light and air, and for deJreciation of value due to noise, 

dust and fumes, causee: ;:'J construction of a viaduct in the 

street abutting plaintifi's premises, the Court accepted 
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the state determination that these injured interests did not 

const i tute compensable "property": 13~ 

[Elach state has •.• fixed and limited, by 
legislation or judicial decision, the rig'hts of 
abutting owners :!.n accordance with its own view of 
the law and 9ublic policy. • •• (T]hiS court has 
neither the riGht nor the duty to reconcile these 
conflicting decisions nor to reduce the law of the 
various states to a uniform rule which it shall 
announce and impose. 

Again, in affirming compensability for loss of "head" on a 

non-navigable stream as a result of a federal dam, the Court 

relied heavily upon the fact that, under state law, the 

interest destroyed was deemed a "property" right: l35 

The states have authority to establish for 
themselves such rules of property as they may deem 
expedient w::.th res:Ject to the streams of water 
within their ~10r(:"rG, both navigable and non
navigable, and the ovmership of lands forming their 
beds and banlm • • • subject, however, in the case 
of navigable streams, to the paramount authority 
of Congress to control the navigation •••• 

The continued vitality of the quoted statements is 

documented in recent cases emphasizine; that "Though the 

meaning of 'property' as used in ••• the Fifth Amendment 

is a federal question, it will normally obtain its content 

by reference to local law.,,13S moreover, Supreme Court 

decisions affirming the compensability of various kinds of 

takings continue to rely upon state law as the principal 

point of reference for the constitutional definition of 

private property interests. 13? The judicial disposition to 

do so has been matched b;> a Congressional )olicy determination, 

expressed in various statutes, that state property law is to 

be applied in determining the legal consequences flowing 
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from disturbances of economic interestg made necessary by 

federal or federally assisted improvements. 133 

It may thus be concluded that state legislation defining 

property interests and Tights to just compensation for 

purposes of application of the state constitutional require

ment would, in the main and subject to outer limits grounded 

in the Fifth Amendment, be valid under the Federal Constitution. 

Such legislation, moreover, would seem to be most likely 

to receive favorable treatment at the hands of the federal 

courts a) in connection with peripheral interests which are 

not fully crystallized as property by judicial decisions or 

by long-standing legislation, and b) where the legislation 

gives specific in~erests manifestly greater protection than 

required by federal ':J:'-ni.::!Ulil standards. 

(4) The requi:zoement of a "tal';ing" 

The opposite side of the "property" coin bears the 

legend, "taldng". A constitutional duty to pay just compen

sation can be avoided by conceptualizing the injury as not 

involving a "taking" (even though an admitted "property" 

interest has been injured) as easily as by describing the 

interest affected as something other than "property" (even 

though a taking is conceded). The sterility of the 

traditional formulation is apparent on its face: "If, under 

any power, ••• property is taken for public use, the 

government is liable; but if injured or destroyed by lawful 

action, without a taking, the government is not liable.,,139 

Obviously, here again is a tool for judicial administration 
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possessing the virtuec of great flexibility, delusive 

simplicity, and c:ece,J-:; ::'ve vagueness 0:" cO!:1tent. 

No useful PU1')OSe Vlould here :Je served by a full-scale 

analysis of the cases ,!;lich appear to emphasize the "taking" 

test as the key to compensability; the conclusions would be 

substantially the srune as those expressed above with respect 

to the "property" approach. "Tal,ing" or "no:l-taking" are 

sinply formal techniques for expressing results grounded on 

policy considerations.140 However, without attempting, at 

this pOint, to expose and evaluate the relevant policy 

elements in typical factual situations, it should be helpful 

to review briefly the range of flexibility inherent in the 

"taking" concept, and see!~ to place tile decisions into a 

frame of reference which suggests the l.inds of policy 

considerations that may warrant further and more detailed 

investigation. 

In the early inverse condemnation cases, it was readily 

accepted that a )8.1'1'1:".11011t ,Jhysical invasion, appropriation, 

or destruction of tallc;:"ble assets was well within the 

constitutional meaning of a "taking" of ;Jroperty.14l Later 

cases, however, presenting more subtle variations of facts, 

called for more sophisticated treatment. For example, a 

physical appropriation of tangible assets may well destroy 

related intangible values, mal;:ing it ::'mpossible, for example, 

for a property owner to enjoy furthel' the fruits of contract 

rights dependent upon continued possession and exploitation 

of the physical assets taken. Are such contractual benefits 



"taken" within the meaning of the Fifth Amendment under these 

circumstances? Normally the answer Yfould appear to be 

affirmative .142 But il' these intang~.ble interests are simply 

entrepreneurial el:pectations not :firmly rooted in contractual 

righ'~s143, or, if contract l'ights, a:;:e not closely or directly 

tied to the tanaiJle ~~sets appropriated144 , the answer is 

less clear and seemingl:' dependent llpon more particularized 

policy criteria than those which support the general rule. 145 

Moreover, to re/5al'd "~he "ta!c!.nc;" requirement as 

necessarily satisfied where phySical invasion or destruction 

has occurred is too narrow a position, for it is abundantly 

clear that total or partial physical destruction of tangible 

property by government is not necessarily a "taking" which 

requires payment of compensatiol1. l4G Cn the other hand, it 

also seems too broad; for example, j.nvasions of property by 

recurrent imposition of excessive noise, vibration, and 

smol.e--sources of annoyance and discomfort which do not 

necessarily destroy the physical attributes of land or 

buildings--may constitute a "taking n
, despite the non-physical 

(using the term in a non-techaical sense) nature of the 

invasion. 147 

Temporary ane' ?aJ:V.al disruptions of the use and 

enjoyment of prOi)erty :1a"i18 presented si: ill a further strain 

upon the logic of the physical invas~on a)proach. Even a 

very substantial unantici:.:lated one-time loss resulting from 

physical forces attributed to governmental action may be 

deemed non-compensable148 , while recurring risks of physical 
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damage foreseeable as a continuing limitation upon the 

profitable use of property (e.g., a contLlUing risk of seasonal 

flooding) may be held cOl:1pensable ,l'~; 

Perhaps the seeminG inconsistency tn the decisions 

ern?loying the language of physical invasion or destruction 

can best be viewed as incIicat ive of a Llor8 general view that 

"l't l'S the character of the' , t 'h . f ' lnvas lon, no L e amolm'c 0 

damage resulting from it, ••• that determines the question 

whether it is a Jcakj.ug.,,150 The "character of the invasion", 

in this sense, inv:;.tec cons~,deration of all relevant competing 

policy aspects o:~ the ')articular case, rather than confining 

judicial attention to the narrower issue whether a property 

interest has been in'laded or destroyed. 

On the other hand, there is a substantial body of Supreme 

Court decisional law which appears t::. postulate compensability 

in inverse condemnation upon the magnitude of the private 

property owner's deprivation. Although this approach did 

not originate with Holmes 151 , he is generally credited with 

being its chief pronulgator. 152 The classic statement of 

this position is found in Pennsylvania Coal Company v. 

Mahon153 , where a statute banning '~ile minine; of coal in such 

a way as to cause subsidence of the surface was held to 

constitute an unconstitutional "talo:il1g" of the coal companyts 

property: 

'l'he general rule, at least, is that while 
property may be reGulated to a certain extent, if 
regulation ~oes too far it l'Iill be recognized as 
a talting. • • • Ue are in danger of forgetting 
that a strone; )uIJ1::'c desire to improve the public 
condition j.S I'..c.~ e:loUGh to warrant achieving the 
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c'iesire by a shorter cut than the constitutional 
way of paying for the change, 

Although it j.s easy to read this language as suggesting 

that the ultimate test 0::' compensabil:.ty is a quan'citative 

15.:1· one as to the degree of deprivat:'on -, it seems doubtful 

that a mind as sophisticated as 1101mes' would rest on this 

one aspect of the problem, Indeec1 , the Mahon opinion appears 

to concede that in some situations, total destruction of 

property to meet an extreme emergency may well be noncompen

sable .155 And, in opeal::'nc; of the quant :'.tative element of 

the facts in "lahon, :']01;;]es carefully ',Joints out that "extent 

of diminution" is only "one fact fo:' consideration".156 

Finally, the opin:'.on does, in :'act, tal,e into account other 

aspects of the situation before the court, including the 

assessment of the relat:l.ve values to be assigned the competing 

claims of the state and the coal company. "Too far", in the 

language above quoted, tlms proba~)ly was not intended to 

refer exclusively, or even in a controlling sense, to the 

magnitude of the deprivation as the test of a compensable 

"taking", although it clearly was a significant factor in 

Holmes' view. Other cases of claimed inverse condemnation 

liability in which Holmes participated tend to verify the 

impression that '~he ~Jalancing of priva'~e and public interests 

invoked, in his mind, a complex set 81 interrelated and 

competing elements of wh:Lch the amount 02 the loss ,las but 

one. 157 

In Mahon, Justice B:>:>andeis pointed out in dissent that 

a large variety Qf caces, affirming the permissibility of 

-52-



uncompensated losses due to Jolice ~eGulations, found 

justification in a fOrI:1 of "reciyrocity of advantage", which 

he characterized as "the advap.tage of living and doing 

business in a civilized community".15S' Put more directly, 

this seems to mean that the advantage of living in a society 

in which government is capable of exercising its police 

power to protect the public against harmful, dangerous or 

obnoxious uses of property sU9?orts the view that impairments 

of property values resulting from such measures are non

compensable. 159 Holmes at no point rejected this view; his 

difference with 3randeis Vias vlith res,Ject to its application 

to the facts of the case. Two special aspects of the iIlahon 

case thus take 0;'1 j.ffiportance; a) ti1e coal company was vested, 

under traditional COil,'~::ac;; and pro'Jert:, law concepts, with 

the legal right to cause suosidence of the surface by a 

mining of its underground coal depOSits, having reserved such 

right in its con7eyances of surface interests to plaintiff's 

predecessor in title; and b) the statute in question appeared 

to have been drawn for '~lle very purpose of destroying this, 

and other like, conL'act and propert~' riGhts. Holmes seems 

to have viewed this as mere general rcgulat ion of ::Jroperty 

use grounded upon presQmptively impartial and objective 

legislative weighing 01 public and :)::i.vat8 interests--as, 

for example, the banning of ~ricl.yards in an urban residential 

areal60 , or of livery stables in an urban commercial area161; 

it appears to have cons'cituted, in lli_s view, a form of 

preferential treatment 0:£ a part icularizec1, economic interest 
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by deliberate legisla·~:'..ve interference with the agreed 

consequences of a contl'actual bargain .162 

Por present )ur;.Joses, the relevant point of the 

immediately ~Jrecedinc; d"cscussion is that the "diminution of 

value" approach to a deZinition of "takinE:" is, IHee the 

physical invasion a}proach, entirely delusive, and tends to 

constitute more of a description than a determinant of 

results. The same point can be made of still a third line 

of cases, in which a judicial determination that there has 

been !!2. taking is, c:uite transparently, merely a doctrinally 

satisfying way of ruling that the E:overnmental action being 

challenged was legally privileged. Included in these cases 

are the long line of decisions denying compensability for 

damages resulting from an exercise of the Government's 

"navigational servitude" on navigable waterwayslG3, decisions 

treating losses of economic expectations caused by the 

exercise of war emer!jency powers as noncor.J.pensable consequences 

of the common defense eL:'ort I6<3, and deciSions sustaining 

the right of states to 1'8(uire uncom,Jensated grade-crossing 

separations lG5 and relocations of private structures and 

facilities in public ways when necessary to accommodate 

public improvements. IGG To hold, as these decisions do, 

that the injured property interests '"Jere held subject to an 

implied condition that they might be impaired or even 

destroyed by the exercise of governmental power comports 

with traditional concepts of conditional interests, but in 

its bare articulation, this approach fails to explain 
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adequa tely why the govenu;lental interest should be ranked 

as superior. Only occasionally do t:le judicial opinions seek 

to E;rapple directly '"lith that problem. lG? Yet it is really 

the basic question to be decided. After all, private ;Jroperty 

is universally he:2.c1 c-,l>ject to the el:ercise of the legis-

lature's "police power"; but, as l.!ahon l?_l1d other cases point 

out, this doesn't !:lean that pro:;:>erty interests can always 

be destroyed by legis~_at ive action. The Fifth Amendment has 

not been judicially repealed. 

Finally, there a:'e several deciBions in which lac;, of a 

"taking" is equated, e:!.ther explic:.tly or !.m:;:>licitly, with 

the absence of a duty to tal,e affirr.mtive action to protect 

the complaining property owner agaii1st the 10ss.138 The 

analogy to tort Iau, and to )0 l~_cy determinants underlying 

the development of tho "duty" as,!ect of tort liability, is 

here a plain one. 

As in the case of the "9roperty" element of inverse 

condemnation U.abili ty, the "ta!Ung" requirement often masks 

the fact that in this aG~ect of their activities, courts 

are essent ially charGed with the res)ons:'bility of determining 

the relative orclerin[,; of competinr; public and private interests 

to deteruine the extent ·co Ylhich private losses should be 

socialized in the inte:'esc of the :JUblic good. The scarcity 

of decisions :'nvalidatinr; state deterninations that compen

sation is not constitutionally reQUirect169 strongly suggests 

that here, too, considerable latttude e;.ists for rational 

st.ate legislative standards to be drawn, Ylithout substantial 
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hinderance from tile Fifth and Fourteenth Amendments, for the 

purpose of defining when property losses are to be deemed 

"takings". The Supreme Court has frequent ly reiterated its 

continuing disposition to sustain, as ag~inst constitutional 

Due Process attack, state legislative regulations of business 

and property interests which have a rational basis with 

reasonable relationship~o legitimate governmental objec

tives .170 

(5) The rule of "just compensation" 

The traditional view of eminent domain--and inverse 

condemnation--regards the ascertainment of "just compensation" 

as a judicial and not a legislative question.17l An attempt, 

by statute, to exclude compensable damage from the computation 

of the award to be pa~.c1 the condemnee is thus unconstitution

al. 172 The possijility of valid legislative enactments 

relating to, and govel'nil1g, just compensat ion is not, however, 

foreclosed by these general propositi.ons. 

The decisiors of the United States Supreme Court make 

it abundantly clear that "just compensation", under 

constitutional compulsion, is necessarily "comprehensive and 

includes all elements" necessary to produce for the owner a 

full equivalent of the value of the property taken. 173 But 

what constitutes this full equivalent of value is a problem 

beset with substantial difficulties in many situations. 

Thus, although the market value of the interest talten is 

generally said to be the preferred test of just compensation174 , 

the Court has freely recognized that "this is not an absolute 
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standard nor an exclusive method of valuation."l75 The 

constitutional standard is simply that which is encompassed 

by the word, "just", in the Fifth Amendment--a term which 

"evokes ideas 01 '1airness' and 'equity,.,,176 As Mr. Justice 

Douglas pOinted ",,-t iJ\ a leading decision: 177 

The Court in its construction of the consti
tutional provision bas been careiul not to reduce 
the concept of "just compensation" to a formula. 
The political ethics represented in the Fifth 
Amendment reject confiscation as a measure of 
justice •. But the ~mendment does not contain any 
definite standards of fairness by which the mea
sure of "just compensation" is to be determined. 
The Court in an endeavor to find Vlor!~ing rules 
that will do substantial justice has adopted prac
tical standards, including that of marc.et value •• 
But it has refused to malce a fet ish eve;) of market 
value, since it may not be the best measure of 
value in some cases. 

The general statement that "just compensation" is 

exclusively a judicial C1.uestion must, in light of these 

• • 

• • 

authoritative pronouncements, be talcen to mean Simply that 

the issue, in the last analYSiS, is a federal question on 

which the Supreme Court necessarily has the last word. 

Legislative prescriptions as to the rule or elements of 

compensation, in other words, must survive constitutional 

scrutiny; but this is not to say that reasonable legislative 

provisions will :J8 ut~ei'l:' without operative significance. 

On the contrary, the iJu)reme Court itGelf has given substantial 

effect to governmentally promulgated price control regulations 

as a prima facie standard for determining "just compensation" 

for foodstuffs commandee:,:oed during \'/orld ','Iar II .178 Moreover, 

the Court has made it clear that the elements of economic 

loss which must be included in the determination of 
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constitutional compensat'.on aj:e variables 17hich depend to 

some extent upon the special facts of the particular situation. 

Titus, the award J~o rlhieh the property owner is entitled 

ordinarily is deemed not to include special values attributable 

to the owner's idiosyncratic attachment to the property nor 

values derived from the peculiar fitness of the !,Jroperty for 
, 1'7\) the taker s purposes.' Likewise, increases in value due 

to speculation based OD the probability that certain land 

will be included YIHh:cn~:1e area of a ~Jroposed government 

project must be excluded :i'rom the dace 0::: the government's 

commi tment to the project .1GO Depreciation in marltet value 

because of the prospective taldng 0::: the land by the govern-

ment must likewise be excluded, for otherwise the government's 

commitment to the project could, in :l tself, bring about a 

much more favorable price when the subsequent taking actually 

occurred, thus permitting official mani?ulatlon of the timing 

of the project to destroy property values to the detriment 

f . t t t 181 o :?r~va e in eres s. .. In other unusual circumstances, 

the Court has also required inclusion or exclUSion of elements 

of value which would not normally be aSSimilated within the 
In? bare "market value" approach. u_ 

The variability of <.:he meanj.nG of "just com~Jensation", 

as it has been explicateQ in Supreme Court deciSions, suggests 

the existence of lat itude for statutol'Y guidelines. To be 

sure, such statutory rules could not validly deny compensation, 

or substantially curta::l it, where constitutionally re

QUired. lG3 However, federal deCisions re:::uiring particular 
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extending judicial ap9roval to particular methods of deter-

mining the value of property ta"en, are not necessarily 

binding on the states. 1'lhere the eminent domain power of the 

United States is be~.ng eJeercised, the legal principles which 

apply are federal :;·rinciples: state rules 0:£ law apply only 

I""· to the extent that Congress so determines. u_ The federal 

decisional rules rela'~ing to ascertainmen'~ of just compensation 

thus appear to contain elements of minimum constitutional 

standards as well as non-const 'l tut ional elements imposed by 

the SUiJreme Court in t:1e exercise of its supervisory ;;lOwers 

over federal administration of justice, together with rules 

derived from federal scatutes sometimes applicable. 185 

Unfortunately, t118 GiG'ci:'ctions bet\7een the sources of the 

various requirements is not often made clear in the federal 

inverse decisions, there being no need to do so. 

On the other hand, in the relatively few decisions in 

which the Supreme Court has judicially reviewed state 

determinations of just compensation, the Court has intimated 

that considerable deferci1ce to state law will be accorded, 

limited only by the miniillum requirements of reasonableness, 

fairness and equal treatment enjoinec by the Fourteenth 

Amendment. 1"1> The leading case :i.s Roberts v. City of New Yorl:: uo, 

in which the Court rejected, unanimously, a contention that 

compensation awarded for demolition O~: an elevated railway 

spur line was so 101'1 and inr..dequate to anount to an 

unconstitutional taking. In so holding, 1>1:;:. Justice Cardozo 

stated: 187 
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A sta-tu-i;e of ;lew Yorl. in force at the taking 
of the s;?ur directc the court to "ascertain and 
estimate the cOIDyensation which ou~ht justly to be 
made by the City oi' New York to -i;he resgective 
owners of the real property to be acquired." ••• 
Such a system 0:1' condemnation is at least fair upon 
its face. • •• In condemnation proceedings as in 
lawsuits Generally the Fourteenth Amendment is not 
a guaranty that a trial shall be devoid of error •• 
To bring about a ta:,5.ng without duo process of law 
by force of such a judgment, the error must be gross 
and obvious, coming close to the boundary of arbi
trary action. 

• • 

The potential purview of permissible state legislation 

governing the determination of "just compensation" will be 

explored in detail in ~)art Two of the present study. It is 

obviouS, however, that one area which ,niGht be considered is 

the desirability of requiring takings of iJrivate property 

to be compensated by awards which are greater than the federal 

constitutional minimums. The Supreme Court has often 

recognized that present judicial interpretations of the 

constitutional requirerac;r~ may result in excluding !.tems of 

noncompensable "conse(luci1'c;ial damage" and thus in considerable 

personal hardship; but ii so, the remedy lies in legislation 

authorizing additional compensation to be paid,lSS No 

federal constitutional barr:,-er stands in the way of such 

additional awards 0 Ul9 Other aS~Jects 0:;' tile matter, including 

whether a jury trial or some other method of determination 

shall be employed190 , the applicable statutes of limitations 

governing inverse condemnation actions10l , the determination 

of the time as of which the property tal;:en shall be valued 192, 

and the Circumstances in which benefits from the taking are 

to 0e offset against the burdens 193 , also seem to be 
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permissible subjects fo:' rational s'cate legislative control. 

The procedural incidents of inverse condemnation suits may, 

of course, matel'ially n.ffect their :;',']pact u)on both private 

and public inte:re::;'~::;; ane. in this reSiJect, tile Supreme Court 

seems fully disposed ~o 3clstain state :)olicy, as long as it 

O ~ n. 1 d' , t' 1 194 pera~es xa1r y an ~n an 1mpar 1a manner.-

The Ca.lifornia Constitution and Statutory Con troIs Over Inverse 
Condemnation 

The foregoing analysis of federal decisions supports the 

conclusion that significant areas of the law of inverse condemna-

tion are legally susceptible to a measure of state statutory 

regulation, control, and modification without violating the 

United States Constitution. It remains to be seen whether there 

are any constitutional barriers to such legislative measures to 

be found in the California Constitution, or in its history or 

interpretation. To that subject we now turn. 

(1) Preliminary observations: state constitutional 
amendment 

The scope of the topic now under investigation should be 

carefully noted. Theoretically, there are two distinct aspects 

of the problem: First, to what extent would it be possible to 

change the existing law of inverse condemnation liability by 

amending the California Constitution? Second, without a state 

constitutional amendment, to what extent, if any, would statutory 

enactments seeking to regulate inverse condemnation liability-

assuming full conformity with Federal Constitutional limitations--

be valid and enforceable under the California Constitution? 
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On the first aspect, the difference in wording of the 

California eminent domain provision and its Fifth Amendment 

counterpart in the United States Constitution immediately 

suggests the possibility of a state constitutional amendment 

as a means of conforming state law to federal law, if that were 

deemed desirable policy. Section 14 of article I of the 

California Constitution states, so far as here relevant: 

Private property shall not be taken or damaged 
for public use without just compensation having first 
been made to, or paid into court for, the owner. 
(Emphasis added.) 

The emphasized words, "or damaged", mark the principal difference 

in substance between the two constitutional guarantees. (Other 

language of Section 14, important for certain subsidiary 

purposes, also distinguishes California from Federal constitu-

tional requirements, and likewise would be subject to possible 

alteration through the amending process.) 

Whether a change in the language of the state constitution 

would serve any useful purpose, however, depends upon substantive 

policy considerations which deserve objective evaluation on 

their merits, and upon the ultimate objectives of legislative 

action which may be proposed. Whether those objectives can be 

achieved by legislation alone, or only by a combination of 

statutory and constitutional provisions, is a problem of means 

that should be reserved until the ultimate legislative objectives 

are determined. The additional phrase, "or damaged", found in 

Section 14, as will appear, merely expands the scope of inverse 

liability somewhat beyond the outer limits of present federal 

requirements. Only if sound policy considerations indicate the 
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desirability of curtailing that expanded liability would a 

constitutional change be necessary--and, even then, only if such 

narrower limits of public responsibility could not be realized 

by statutory provisions permissibly clarifying the scope of 

liability as established by judicial interpretations made without 

the aid of legislative guidelines. The judicial interpretation 

of a constitutional provision is not always the only possible 

valid interpretation; hence it has frequently been stated by the 

courts that the construction placed upon constitutional language 

by the Legislature--especially where that language is relatively 

general and uncertain of meaning--is to be accorded persuasive, 

although not controlling, significance. 195 

In addition, it must be Impt in mind that merely deleting 

the words, "or damaged", from the California Constitution would 

not necessarily bring the law of C~lifornia into conformity with 

federal law. There is adequate room for judicial interpretation 

of the concept of "taking" to 

liability well beyond federal 

expand inverse condemnation 
196 

standards. Indeed, if the bundle 

of individual rights, powers, privileges and immunities which 

comprise "property" ownership is dissected with a sharp enough 

knife, the notions embodied in "taking" and "damaging" become 

almost indistinguishable, for any impairment of a property interest 

(if defined narrowly enough) will also, by definition, constitute 

a taking of that interest to the extent that its owner may no 

longer fully enjoy and exercise it. 197 Consistency of language 

is thus no assurance of consistency of judicial interpretation of 

identical state and federal constitutional provisions. And the 

-63-



Supreme Court has made it completely clear that the states have 

complete discretion to adopt their own views as to what consti-

tutes a compensable "taking" of property , without regard for such 

interpretations as may have been placed upon the Fifth Amendment 

b th f d 1 · d" 198 b' t 1 t th l' . t t' y e e era JU 1c1ary --SU Jec on Y 0 e 1m1 a 10n 

that the states may not deny compensability where the Due Process 

Clause requires it, that is, where the state rule fails to 

conform to the minimum standards imposed by the Fifth and 

Fourteenth Amendments,199 

Finally, there seems to be no good reason to anticipate in 

advance that sound legislative policy, based on rational ordering 

of appropriate values in relation to specific problems of inverse 

liability, will conclude that the "or damaged" clause of 

Section 14 imposes liabilities which should be abrogated or 

curtailed. In the abstract, it would seem at least equally 

possible that the focus of legislative policy determination 

might well be upon improving the legal standards that apply to 

the determination of compensability or of just compensation, 

or clarifying the procedures that govern their determination, 

within the contours of established state constitutional interpre-

tations. There is no doubt, for example, that the Legislature 

may, by statute, authorize or require the payment of compensation 

for property injuries which are not constitutionally protected. 200 

Accordingly, the discussion which follows is based on the 

assumption that the means for achieving ultimately determined 

legislative objectives are of no immediate concern, whether they 

be by state constitutional amendment or by statute. The extent 
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to which the "or damaged" clause of Section 14 raises the 

minimum threshold for legislative regulation of inverse 

condemnation liability above federal requirements is thus of 

interest for present purposes only insofar as it may bear upon 

the second theoretical aspect of the subject of this study: 

does legislative authority exist to enact meaningful statutory 

provisions which would be accorded validity under Section 14 

of article I? (If such authority does exist, the form and 

scope of proposed legislation in specific factual contexts 

would, of course, take into account any prevailing differences 

between the state and federal limitations in the light of 

applicable policy factors. Such matters can best be deferred 

for more detailed treatment below, in Part Two,) 

(2) Historical background of Se~tion 14 

Nothing in the historical background of Section 14 suggests 

that it was intended to create a rule for judicial application 

wholly free from legislative interpretation or control. The 

original California Constitution of 1849 contained a provision 

(section 8 of Article I) which was obviously based upon the Fifth 

Amendment of the United States Constituion, and which concluded 

with its identical words, "nor shall private property be taken 

for public use without just compensation," Prior to 1879, this 

language had been construed by the California Supreme Court to 

be limited to actual physical appropriations and invasions of 

private property, and did not contemplate any liability for 

consequential damages resulting from governmental projects 

authorized by law and performed in a lawful manner. 20l Like 
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decisions characterized the interpretation of similar 

constitutional provisions of most of the states of the Union. 202 

Although the harshness of this rule, which often left a private 

property owner remediless notwithstanding substantial economic 

losses occasioned by public improvements, was often cured by 

statute203 , not all states were sensitive to the problem. 

Finally, in 1870, Illinois adopted a new state Constitution 

which, in terms, required payment of just compensation not only 

where there was a "taking" of private property, but also where 

such property was "damaged" for public u3e.?04 Illinois thus 

pioneered the path which California was to follow. 

The addition of the damage clause, it was readily conceded 

by the courts, was "an extension of the common provision for 

the protection of pr ivate property. ,,2Q5 In Rigney v. City of 

chicago,206 decided in 1882, the Illinois Supreme Court, after 

an exhaustive review of the subject, concluded that the change 

of language had "enlarged the right of recovery [in inverse 

condemnation] by extending its provisions to a class of cases 

not provided for under the old constitution." As the United 

States Supreme Court later pointed out, with respect to the 

Illinois innovation, "Such a change in the organic law of the 

State ••. would be meaningless if it should be adjudged that 

the Constitution of 1870 gave no additional or greater security 

to private property, sought to be appropriated to public use, 

than was guaranteed by the former Constitution. ,,207 Accordingly, 

in Rigney, a property owner whose access to an adjoining street 

had been substantially impaired by construction of a viaduct 
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by the city, resulting in a diminution of the value of his 

property by two-thirds, was held to have sustained a compensable 

"damaging" of his property. 

Other states soon followed Illinois' lead. By the time of 

the California Constitutional Convention in 1878-79, similar 

"damaging" clauses had boen added to the constitutions of west 

Virginia (1872), A.rkansas (1874), Pennsylvania (lS74), Alabama 

(lS'/5), Missouri (1875), "ebrasl{a (1875), Colorado (1876), 

Texas (1876), and Georgia (1877).208 In keeping with this trend, 

Section 14, as first proposed by the convention committee charged 

wi th drafting the nC'7 hill of rights, contained the new "or 

damaged" language. 209 However: in ;An effort to resolve a debate 

as Jco the extent to which the C0mmon law jury system should be 

modified, the original Pl'oposal was referred to the convention 

committee on judiciary, together with other proposed sections 

dealing wi·~h admin:'stra tion of justice. 210 l"Ihen the provision 

was again brought to the convention, it appears that the latter 

committee had not limited itself to jury matters, but had 

discarded the first proposal entirely, substituting a new version 

which limited liability to cases of private property "taken for 

public use".2l1 In this form, the language of what was to become 

Section 14 continued unchanged throughout the convention until, 

toward the end, a successful motion was made to insert therein 

the phrase, "or damaged". 212 The proponent, Judge Hager of San 

FranciSCO, pointed out his reasons for wanUng the change: 213 

In some instances a railroad company cuts a trench 
close up to a man's house, and while they do not take 
any of his property, it deprives him of the use of it 
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to a certain extent, This wns brought to my notice 
in the cuse of the Second street cut in San Francisco, 
There the LeL'~~sla ture authorized a street to be cut 
through, 'I,'hich left the houses on either side high 
up in the air, and wholly inaccessible. It was 
dest:;,oyed, al thouGh none of it was taken or moved 
away, There ,;,re many sueh cases, where a man's 
property may be materially damaged, where none of 
it is actually t~keno So I say, a man snould not 
b3 damaged wit~out compensation. 

Delegate Wilson cpposed the motion on prudential grounds: 

I t',lil;k it ",'c.uld be d"ngerous to change this 
prevision in th2S respacta Now; to add this 
slement 01 da:&1t:qje j_~; ·~o enter into a new subject. 
It is o}:3niuG up ~, !l,C':Y qU2stion which has no limit, 
You tal:-3 the question of street improvement, and 
this question 01 (~r,mage will open up a very wide 
field fur di~cussiun. I regard it as very 
d.::.n.gor0u3 to un("!8:.:'tul:;:'3 to ent'Jor into a new field. 

Judge lhger :'espollcl8cl hy c:·.ting the Constitutions of Illinois 

and MJ.ssou:?i as o;:ampl-.';s of identical language then in effect 

in othor st~~'~es, M:c'. ,'!Used thought "that the fact that it is 

found in the I'Gccnt Constitutions is no argument in its favor", 

for, in hls opinion. tltho.sc new Constitutions •• are simply 

untr ied e::p:~:: ir''!llcs.'' Delegate TIol fe, addressing himself to 

tho merits, pOinV)d out that the "cr damaged" clause could 

have unvlise € ffee ts: 

[M] any r.'C):Isons [may be] urged why these wordS should 
be left opt. p, man's property might be damaged, when 
ho wOL1J I.D.entitled to no compensation. A man might 
hav3 :: pp:::'llc house on a public highway, and the 
highw[~y might be changed for some good cause or other, 
Tho value oj' his prope:~ty would be lessened by reason 
of thE! travel being diverted, and yet he would not 
havo r;. just rif;'ht to clain· damages. He would be 
damaged by reason 0:;' a public use. I think it would 
be dangei'ous to inse:c't sl1ch a provision as this, 

The last sally in th8 do));;te ','las offered by delegate Estes, who 

referrec again to Judge Hager's example: 
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Take, for instance, the Second street cut. The 
property there is absolutely destroyed, and yet not 
a foot taken. The houses on either side are in 
absolute danger of sliding off into the street below. 
I know that what the gentleman from San Francisco 
[Mr. Wilsonl says about this being an untried 
experiment, is true, but it strikes me that the 
justice of it is apparent; that when a man's property 
is damaged it ought to be paid for. I am in favor 
of the amendment. I think it is the best we can get. 

The amendment, inserting the words, "or damaged", into Section 14 

was then carried by a convention vote of 62 to 28. As thus 

altered, Section 14 became part of the Constitution of 1879. 

In this respect, there has been no subsequent change of language 

(although other features of Section 14 have been amended or 

added since 1879). 

The discission which has been reviewed actually constitutes 

substantially all that was said in the convention proceedings 

bearing on the "damaged" clause of Section 14. Far more time 

and energy was expended debating other aspects of eminent domain 

policy, notably the scope of the rule that compensation had to 

be paid to or into court for the condemnee in advance of a 

taking, the question whether benefits should be set off against 

damages for a taking, and the extent to which eminent domain 

powers should be permitted to be exercised by private 

condemnors. 214 One may surmise that the delegates did not have 

any very clear idea of the potential problems of interpretation 

lurking in the words which they were inserting into the state's 

organic document. At the same time, one is struck by the 

accuracy with which the participants in the discussion focused 

upon specific problems which were, in later years, to trouble 
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the courts. 215 Moreover, the concluding remarks of Delegate 

Estee suggest that it was felt that "the best we could get" 

was a general statement of a principle of "justice", leaving 

it to other agencies of government to apply the rule in specific 

cases as they arose. Indeed, at one point in the discussion 

of the erlinent dom~in proviSion, relating to a somewhat different 

aspect, one delegata (Mr. Shaftar) expressed a philosophy of 

constitutional draft:_ug which seems to have been generally 
?I6 accepted by the convention: 

7 hope the Convention will retain the section 
[i. e .. , Scction 14,1 precisely as it comes from the 
Commi ttee 011 i,udiciary 

The rule adopted in the formation of our earlier 
Constitution was to confine its provisions to a general 
declaration of principle, leaving all that related to 
their execution to the Legislature. In case of 
simplicity of object and expression, the Constitution 
often executed itself, and in other cases . . • 
elaborate provisieJOs were insel'ted providing for all 
the details necessary to the accomplishment of the 
general pri~ciple. This latter course, it seems 
to me, is only to be justified in case of actual 
necessity. It is an open attack upon and assumption 
of the purely legislative function. . • • 

This section presents a feature quite common 
here--a general declaration of a principle--an attempt 
at inE;erting executory proviSions but half accomplished, 
and leaving to the Legislature the task of finishing 
up the work , . , 

Whatever hopes or expectations the delegates may have had 

that the Legislature would provide adequate statutory guidelines 

for the application of the new "or damaged" basis for just 

co~pensation liability were, in the main, unrealized. The 

courts, however, have wrestled -,-lith the problem to the present 

day, with mixed success. In the first California decision to 

interpret the new constitutional requirement, it was given a 

liberal judicial gloss. Pointing out that, in context, the 
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word "damaged" must mean more than invasion or spoliation 

(since thsy would be embraced already by the concept of 

21'1 "taking"), the Court declared: 

l'le ar,') of the opinion that the r igh t assured to 
the mme,: by this provision of the constitution is 
not restricted to the case where he is entitled to 
recover as for a tort at common law. If he is 
consequently damaged by the work done, whether it 
is dons c:lrefully and with skill or not, he is still 
entitled to compensation for such damage under this 
prov ~.s ion. l':lis prov is ion was in tended to assure 
compensaticn~(' the ownor, as well where the damage 
is directly ini:icted, or inflicted by want of care 
and skill: as where the damages D.re consequential, 
and for which dli.jllages he had no right of recovery 
at CO!Jmon law. 

This quoted statement is still good law in California 

today.218 What its broad generalities mean in terms of actual 

::.p;;Jlicli.tton to specific facts has, for the most part, been 

elaborated case by case, on policy grounds, by judges. As 

Mr. Just!r.:;') Shenk, speaking for the state Supreme Court in the 

leadine c~~e of People v. Ricciardi219 , observed: 

Not eve:>:,y depreciation in the value of the 
prop~rty not taken [in eminent domain proceedings] 
can be made the basis of an award of damages. In 
the absence of a declaration by other competent-
~uthority the courts have been called upon to define 
rights claimed to be infringed in violation of 
section 14, article I, of the Constitution; also 
to place lirJi tat ions on the extent of those rights 
and to doclaro '.vhen and under what circumstances 
recovery may be had by the property owner for a 
viola tio,} thereof. ., The law on the subject 
• , " is thel'ofore, in substantial part, case law. 
(Emphasis ~ddod.; 

This brief survey of the history of Section 14 supports 

threo general conclusions here relevant: 1) The delegates to 

the constitutional convention deliberately left the language 

of Section 14 broad and general in form, intending to expand 
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the scope of liability for private property injuries resulting 

from public improvements well beyond what was then implicit 

in the requirement that compensation be paid for a "taking", 

but without thinking through or identifying the limits of the 

new liability. 2) It was anticipated that the Legislature, 

by implementing statutes, would flesh out the bare skeleton-of 

constitutional language with specific details--an expectation 

which, for the most part, has not been fulfilled. 3} The courts 

have felt constrained to interpret the constitutional mandate 

that just compensation be paid in the light of their own 

judicial notions of sound public policy, although they have 

expressed a willingness to defer to "a declaration by other 

competent [legislative] authority" as to the meaning and 

Significance to be accorded to Section 14. 

(3) Judicial recognition of legislative authority 

The California courts have indicated repeatedly that 

statutes may validly regulate the eminent domain powers and 

liabilities of public entities. Support for this view is found 

in cases dealing with at least five Significant aspects of the 

subject, here discussed. It should be noted that cases dealing 

with affirmative eminent domain actions and with inverse 

condemnation actions are cited interchangeably, in the belief 

that both types of decisions are equally relevant to the problem 

of legislative regulatory authority. As already noted, the 

courts have indicated that the substantive rules which apply 

to both forms of proceeding are the same. 220 Furthermore, the 

issue here being investigated is whether reasonable scope exists 
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for legislative activity; no attempt is here made to determine 

specific policy considerations or to propose actual legislative 

recommendations. 

'In.. . t t"· P 1 R" d .221 h t t r~~va e proper y. ~n eop e v. ~cc~ar~ ,t e s a e 

(condemnor) appealed from a judgment favorable to the owners of 

a slaughter house and meat market in an eminent domain proceeding 

brought to take part of their land (excluding any structures) 

for highway enlargement purposes. The state's principal 

objections to the judgment related to the inclusion therein of 

severance damages based on a) substantial impairment of direct 

access from the remaining property to the highway formerly 

abutting it, due to the construction of a highway underpass and 

service road as part of the project, thereby affording access 

and ingress between the highway and the property only by an 

indirect and more circuitous route, and b) loss of visibility 

to and from the highway with respect to the remaining property, 

due to the fact that highway traffic would pass the property in 

an underpass. These interests, although shown by the evidence 

to have injured the value of the remaining land of the condemnees, 

were, according to the state's contentions, noncompensable 

"inconveniences" of the kind which property owners often sustain 

in the interest of the general welfare when the police power is 

being exercised by the state. 

In a candid opinion, the Supreme Court, speaking through 

Justice Shenk, rejected any attempt to decide the problem before 

it by simply invoking formal labels. Pointing out that "in the 

absence of a declaration by other competent authority", the 
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courts were necessarily placed in the position of declaring 

and defining the existence of "rights" protected by Section 14 

from taking or damaging. 222 1'li th respect to the facts, the 

court pOinted out that: "Neither in the Constitution nor in 

statutes do we find any declaration of the incidents of ownership 

or elements of value which specifically creates or defines or 

limits the two rights which are involved here. ,,223 After 

quoting general statutory definitions of property found in the 

Civil Code, the conclusion was reached that since no statutory 

guidance had been provided by the Legislature, it became 

"necessary for this court to determine whether the claimed 

items are, or shall be, included among the incidents or 

appurtenances of real property . . . for which compensation 

must be paid when the same is taken or damaged for a public 

use . . " 224 Upon an evaluation of the judicial precedents . . 
both in California and elsewhere, and of relevant policy factors, 

the court held both interests being asserted to be protected 

by Section 14 against substantial impairment, and affirmed 

the judgment. 

Ricciardi exemplifies the reluctance of the courts to 

assume the role of creating pro~erty interests through judicial 

decision-making. The opinion of Mr. Justice Shenk strongly 

suggests that appropriate legislative guidance would be helpful, 

even 

same 

encouraged, by the judges. Other decisions have taken the 

view. 2?5 In one case, affirming the existence of a property 

right of a land owner ("an easement of ingress and egress to 

and from his property") to obtain access to the general street 
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circulation system over the street on which his property abuts, 

the Court pointed out that: "The precise origin of that property 

right is somewhat obscure but it may be said generally to have 

arisen by court decisions declaring that such right existed 

and recognizing it.,,226 None of the reported decisions suggests 

that the role of the courts in this connection is exclusive or 

preempts legislative power. 

Further support for the view that legislation declaring the 

scope and extent of constitutionally protectable interests would 

be perfectly proper is found in the open recognition by the 

courts that the determination whether private property has been 

taken or damaged is essentially a problem of balancing of 

competing policies. As Justice Carter, speaking for the Court 

in Bacich v. Board of Contro1227 , pointed out: 

If the question [of extent or character of a 
claimed property right] is one of first impression 
its answer depends chiefly upon matters of policy, 
a factor the nature of which, although at times 
discussed by the courts, is usually left undisclosed. 

A number of leading California decisions, especially in recent 

years, have openly disclosed the kinds of policy elements deemed 

relevant to such an evaluation and the reasons for the relative 

weights assigned to them. 228 Especially in cases where there 

are no precedents directly in pOint, and a property owner is 

asserting damage to an interest not previously adjudicated,one 

finds the courts struggling with the task of balancing the 

competing considerations, conscious of the fact that in 

determining the extent of protectable property interests, "the 

problem of defin! tion is difficult" although identification 
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"of the opposite extremes is easy".2?9 Subject to judicially 

declared constitutional standards,?30 policy evaluation and 

resolution of this sort is, of course, the essence of the 

legislative function. 

"Taking" or "damaging". Closely related to the determination 

of whether a "property" interest is at the root of an inverse 

condemnation claim, and sometimes simply another way of looking 

at the same basic policy problem, is the question whether there 

has been a "taking" or "damaging" within the purview of the 

constitutional rule. It is beyond question today that significant 

property values, grounded in well-recognized "rights" normally 

incident to property ownership, may be substantially impaired 

by governmental action without payment of compensation of any 

kind. 231 Such cases normally are explained as situations in 

which the policy values implicit in an exercise of "police 

power" outweigh the policy values inherent in stability and 

. f .. t 232 
preservat~on 0 economlC lnteres s. It is in exactly this 

conceptual framework of a conflict between the police power and 

private property that the Supreme Court has indicated that 

legislative balancing of interests would be permissible. In 

Southern California Gas Co. v. City of Los Angeles 233, the 

Supreme Court ruled that a private public utility company was 

required to assume the cost of reconstruction and alteration 

of its underground facilities to make way for installation of 

a sewer line in the exercise of the city's "police power", 

since "in the absence of a provision to the contrary" the 

utility's franchise to occupy the street was accepted subject 
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to this exercise of the city's police power. The court did not 

stop there, however. In purposeful dictum, it went on to state 

"there would appear to be no basic principle that would prohibit 

[the state from] granting a utility a right to compensation for 

relocating its lines as part of its franchise although such right 

would not otherwise pass. This view finds support in cases 

holding that the Legislature may provide for such compensation. 

[Ci ting cases.J" The same position was taken again, impl ici tly, 

in a similar decision four months later, where the issue of 

whether a compensable "damaging" had occurred to a utility 

company forced to move its underground facilities was deemed to 

rest essentially upon the legislative intent as expressed in 

applicable statutes. 234 

Manifestly, the legislative power to prescribe when an 

infliction of economic loss is or is not to be treated as a 

consti tutional "taking" or "damaging" is subject to judicially 

declared constitutional minimum standards. For example, the 

Legislature could not validly authorize a public entity to 

destroy property rights in super adjacent airspace of existing 

owners near airports by simply appropriating them by height limit 

regulations for use by aircraft taking off and landing there. 235 

However, reasonable land use controls imposed as part of a 

comprehensive zoning plan for the community may be authorized, 

even though the impact on land located near airports may be 

favorable to airport development by eliminating the probability 

of erection of hazards to air navigation or of surface uses which 

will be drastically impaired by overflights of aircraft. 236 
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Again, legislative power appears to be ample to determine 

the alternatives of action open to public entities in seeking 

to control orderly development of land uses--authorizing either 

affirmative action by the public entity on condition of paying 

just compensation for private property appropriated for the 

project, or authorizing the entity to exact an uncompensated 

contribution of private property (e.g., dedication of land) as 

a condition to givinL of official approval for private development 

of the balance of the particular private parcel under 

consideration. 237 This power to prescribe alternatives, in a 

realistic sense, is the pcwer to determine legislatively and 

by general rule when a compensable taking or damaging of private 

property interests shall be deemed to have occurred. 

Finally, since: as already pointed out, the rules governing 

what constitutes a "damaging" for which the California 

Constitution (but not the Federal Constitution) requires 

compensation are almost entirely decisional rules 238 , there may 

be broader latitude for prescription of legislative standards 

in this respect than for "takings". There is some authority, 

at least, for the view that only the two issues of "public use" 

and "just compensation" are fundamentally judicial ones in 

cases involving eminent domain concepts, and that "all other 

questions" are "of a legislative nature".?39 

"Public Use". Section 14 imposes a constitutional duty to 

make just compensation only when the "taking" or "damaging" of 

private property is for a public use. In affirmative eminent 

domain proceedings instituted by either public or private 
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condemnors, the discretion of the Legislature to determine what 

is a "public use" is well settled. The leading case in paint 

declares: 240 

"The legislature must designate, in the first place, 
the uses in behalf of which the right of eminent domain 
may be exercised, and this designation is a legislative 
declaration that such uses are public and will be 
recognized by courts; but whether, in any individual 
case, the use is a public use must be determined by 
the judiciary from the facts and circumstances of that 
case." [Citat::on. J "If the subject-matter of the 
legislation be 0':: such a nature that there is any 
d')ubt of its character, 0:;: :If by any possibility the 
legisla tion may be fo:' the welfare of the public, the 
will of the legislature must prevail over the doubts 
of tlle court." [Citation.] 

Unde:!:' this modern and 1 ibGl'al approach to legisla ti ve powers, 

new purposes for which aminent domain powers can be exercised 

have been introduced by statute in recent years, and have been 

given judicial approval. 241 

On first impression, there would seem to be no good reason 

why the legislative po,ler to C;eclal'e what constitutes a "public 

use" for purposes of permitting eminent domain powers to be 

employed should not include a,lso the power to declare what uses 

are not public uses for the purpose of requiring compensation 

to be paid in j,nverse condemnation suits. Al though atone time 

the Supreme Court seomed to have regarded the "public use" 

reqUirement, so far as invoked in inv~rse cases, as a different 

standard from affirmative condemnation suits242 , later cases 

have clarified the point; it now appears to be settled that if 

the construction or maintenance of a public project is designed 

to serve the interests of the community as a whole, such 

construction or maintenance is deemed a "public use" so that 
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property damage caused by the project or its operations as 

deliberately conceived is constitutionally compensable. 243 

On the other hand, "damage resulting from negligence in the 

routine operation having no relation to the function of the 

project as conceived" will not be deemed within the purview of 

Section 14.244 As thus explained, the general rules relating 

to the meaning of "public use" would appear to be substantially 

the same in direct al.J inverse condemnation suits. 

One difference, however, is apparent between the two ways 

in which the question may arise. In an affirmative eminent 

domain proce'9ding commenceci by a condemnor, the question whether 

the plaintiff ts legally authorized to take the condemnee's 

property for the particular purpose alleged can readily be raised 

by demurrer, and the issue is resolved by judicial review and 
the relevant statutory "45 

interpretation of/language.~- In an inverse condemnation suit, 

however, the public entity ordinarily has made no intentional 

exercise of condemnation authority, but has, in some manner--

often unexpected and unanticipated--caused injury to the 

plaintiff's property, The question of "public use" in this 

event does not depend upon a showing that there is statutory 

authority in the defendant entity to exercise affirmative 

eminent domain powers to accomplish the same result; all that 

is necessary is that the damage resulted from an exercise of 

lawful authority while seeking to promote "the general interest 

in its relation to any legitimate object of government. , .. 246 

Thus, in inverse actions, the question of "publ ic use" is far 

less significant than in affirmative eminent domain, for the 
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general power of the defendant public entity to engage in the 

particular activity which caused the damage ordinarily is 

beyond serious question. 

In practical effect, then, legislative power to regulate 

inverse condemnation liability through the devising of standards 

of "public use" is probRbly somewhat narrow at best. However, 

it may be possible to develop statutory rules for determining 

when a "public use" exists, which m~_y serve to shift the injured 

party's remedies from inverse condemnation to tort remedies.?47 

Once the action is removed from the eminent domain context of 

"public use", the limitation of the property owner's remedy to 

one for just compensation would no' longer obtain, so that 

other alternative forms of relief--ordinarily not available in 

inverse condemnation--could be aWarded, such as a recovery of 

possession of property phYSically taken248 or an injunction, 

either mandatory or prohibitory, which restores the status quo 

ante. 249 The usual denial of injunctive or other specific relief 

in inverse condemnation litigation, where a public use has 

intervened through the actions of a condemning authority with 

respect to private property, "is based upon the policy of 

protecting the public interest in the continuation of the use 

to which the property has been put, not upon any dilatoriness 

by a property owner in asserting his rights, nor upon a 

justification that the property rights were subject in any 

event to condemnation.,,250 On the other hand, where the facts 

fail to show that plaintiff's property has "been so devoted to 

a public use by the defendant that plaintiffs' ordinary remedies 
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[such as an action for injunctive relief or damages in tort] 

are not available to them", an action on the theory of inverse 

condemnation will not be entertained. 251 Within the limits 

previously indicated--that is, subject to the ultimate test of 

judicial approval as to applicability in specific fact situa

tions--it would seem to follow that legislative rules governing 

the availability of alternative remedies, depending upon the 

degree to which a "public use" has attached to the plaintiff's 

property, would be both legally permissible and feasible. 

"Just compensation". The general standards governing the 

determination of damages in inverse condemnation suits have, 

like other aspects of the subject, been largely of judicial 

creation. As in the federal cases, a diminution in value after 

the alleged injurious action, as compared with value beforehand, 

is the preferred test. 252 However, it has frequently been 

observed that it is not the exclusive test, and that other 

methods for determining what damages are appropriate may be 

devised for special situations to which the before and after 

value approach seems inapplicable. 253 Here again, of course, 

the judicial rules cannot exclude any elements of damages which 

are consti tu tionally requ ired as "jus t compensation". 254 On 

the other hand, elements of additional damage which are not 

recognized as part of the constitutionally required compensation 

may be authorized to be paid by statu te. 2,55 

The scope of legislative control with respect to the measure 

of damages and the methodology to be followed in computing them 

is suggested in Albers v. County of Los Angeles. 256 In discussing 
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the damages awarded to a water company for losses sustained by 

it as a result of a gradual landslide triggered by a county road 

project, the court sustained an award which included a) amounts 

representing the fair market value of water lines destroyed by 

the slide, b) amounts representing the fair market value of 

water lines rendered useless, and c) sums expended for extra-

ordinary repair and maintenance during the period of gradual 

destruction while the slide was continuing. It denied, however, 

any recovery for the cost of replacing the ruined parts of the 

water system with surface waterlines. Referring to Section 

1248(6) of the Code of Civil Procedure (requiring removal and 

relocation costs to be included in eminent domain awards), the 

court stated: 257 

Judgment having been given for the fair market value 
of the water system ... it would constitute double 
recovery to allow in addition the cost of constructing 
a substitute water system. Plainly, the code section 
does not contemplate such a result. 

In addition, the court allowed, as a compensable item of 

damages, expenditures made by property owners in seeking to 

determine the cause of the landslide and prevent further damage 

through appropriate corrective action. In so holding, it 

significantly pointed out that '~eithcr the relevant constitu-

tional ~ statutory provisions expressly forbid the type of 

recovery here sought.,,258 Upon an evaluation of case law 

elsewhere, and based on policy considerations explored at 

length, the conclusion was reached that such damages should be 

awarded, since 

policy" to the 

the court could perceive "no overriding public 

259 
contrary. Implicit in the entire discussion 
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is the idea that the ultimate determination whether such damages 

were includible was one of policy, not of absolute constitutional 

compulSion, and that a legislative standard would (unless 

wholly arbitrary) be given effect. 

Inverse condemnation procedure. It is well settled that 

Section 14 is a "self-executing" constitutional provision which, 

in itself, authorizes suit to be brought against public entities 

in inverse condemnation. 260 However, as the leading case so 

holding made clear, the constitutional right "is not exempt from 

reasonable statutory regulations or enactments", provided, of 

course, that the regulations do not "abrogate or deny" the 
?~l 

substance of the right.-o It has thus been held that inverse 

condemnation suits are subject to a variety of reasonable 

procedural regulations, including the operation of claims 

t ti . t 262 t t fl' it t' 263 presen a on requ~remen s ,sta u es 0 ~m a ~ons , and 

the statutory rule that the plaintiff, in suing a public entity, 

must post an undertaking for costs in the event the public entity 

defendant prevails.?64 Another area of undoubted legislative 

competence with respect to inverse litigation is in the formula

tion of rules of evidence and allocation of burden of proof. 265 

Procedural regulations, of course, are not as effective as 

direct legislative controls upon substantive rights; but 

carefully worked out procedures, which balance private against 

public interests may serve Significantly to ameliorate the 

problems of inverse condemnation liability, facilitate out-of-

court settlements, and discourage unfounded claims. 
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Summary and Conclusion 

It is submitted, en the basis of tpe foregoing survey of 

both federal and state law, that significant areas exist in which 

state regulatory legislation pertaining to the constitutional 

liabilities of public entities to pay just compensation may be 

validly enacted. Such legislation necessarily must conform to 

minimum constitutional limitations embodied in Section 14 of 

Article I of the California Constitution, and in the Fifth and 

Fourteenth Amendments to the United States Constitution. The 

courts, however, have indicated repeatedly that the essentially 

policy-balancing process of delineating the meaning of those 

provisions, and of applying that meaning in myriad fact 

situations, entails considerations amenable to legislative 

consideration. 

Whether specific legislation would be deSirable, and if 

so, whether it would survive judicial scrutiny in any given 

factual situation, however, can only be evaluated after a 

careful examination of the particular policy considerations 

relevant to each such situation, weighed in the light of the 

pertinent authorities. An effort to make such an examination, 

in typically recurring inverse condemnation cases, is the 

general purpose of Part Two of the present study. 

(End of Part One) 
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condennation; ?~Qnc~c v. Cc~nty of LOD Anaeles, 231 Cal. 

1l.yp.2ct Cj2S:, ~2 '::;~l. =-'.pt~·:. ~:>~ (:9(;,5), nec;liGcnce, nuisance, 

and invcrGc condcmnation. 

:J~.Gt:"::'ictJ Cal-2d 211, 11 

Cal~ ~pt!'. CO, 35!l :?:Jd <::,y/ (:'.GGl). 

10. Gee V~n ~IGt7ne, Cnlifornia Government Tort Liability 

11... Gee, £.£., People v. Ilicci2.}:"di~ 23 Cal.~;d 380, 1(4 ?2d 

includinG unountB a~tributnble to lOBS of direct access to 

h::'~h'7ay ar;.d lcc s of easement of reasonable view, affirmec!. 

12. See Bacich v, Coard or Control, 23 Ca1.2d 342, 144 P.2d 

81C (l n~3' rpv~~rl~11~ ~I'd-~~n~· ~~C~J"CS'll" "_:nverse .-'~. ) , __ v_ i-J ~ :...;. J'-- :..~"l • .;;:_ ...... '-.-o....!_,J.~~ .• :1 .... L> 

condemnation nct~on fo~ daill~~8s for loss of acceDS to 

General system 01 streets by reason of creation of cul-

de-:32.c. 

An intimation to the contr~~y contained in ~eople e~ reI. 

DepZ!.::"tment of ~~l!Jlic \}O~_~:'::J v .. Symons, 5/~ Cal.2d 855 , 9 Cal • 

..," ~~~ "'-" T- 2d 1'."-1 (-'''GO) "ff ~ d" 11 d by ,:,~p·c:"'. ·':;0~ ~ ,_ v. _ ~ ... <-, ~ _~" ~.'I~G, III e -ec l.., J..:3pe e 

the late;:" clecisio::1 in ~reidcr"'.:: v. Southe;.:"n .Pacific Co., 



51 Cal.2d 559, 39 Cal. ~9tr. 003, 394 P.2d 719 (1964), 

explainin~ Gynons ~~ beins linited to its sgecial facts. 

14. See Wandel:-:cr 1 InveZ'se Conde!:J.~1a tion : The Const:!. tutional 

Limits of ~"!blic ~~Gspol1sil:ili'~Y, 193G ~:li3. L. i1.ev. 3; 

Dunham, GriGGs v. JI ... lleshcny Cot::~ty in :?cJ.."'spective: Thirty 

Yef'..rs of SU2.J;'..:"ome Cou:"t E;:rri'opria tion Lav} , 19G2 Supreme 

:eminent 

[;omain - :.ooe.icy and (;()ncept, (2 Calif. ':,. 'lev. ~9G (1954). 

15. Ibid.. 8ee 8.180, -:alix. !..aYi ~cv:i.sj_on Commission, A Study 

Relatinc to Sovere:'c::; :~.1nlu1ity i'J2-0C (1~G2), for a 

collection of Caliio~ni~ CQses. 

15. Further discussion or rclcv~~t 901icy considerations in 

specific iac"'cusl contc::ct;: \,ri II be =ound in Part 2 of the 

present study. For a Good il:uatration of j~dicial policy 

evaluation, 2"ml disaGrecncnt on 1'leicht Et'ld relevance of 

particular circunst~nces, cec the majority and dissentinG 

opinions in Albers v. Coun~y of ~oo AnGeles, 52 Cal.2d 250, 

30C ~.2d 129 (19C5) and in Consolidated 

2Q Cal. Rptr. G3C, 3';') ~',2c~ 3-12 (10G.?'), ~ppeal dismissed 

1!ersonal EeflGctionc 7 1'.-' Last incs L. J. 217 (19GB). 



lC. :?eopl0 v. l1usc;oll, tlC Cal.:2d le9, 195, 309 P.2d 10 (H)57), 

quoted Ditll a~provnl in Breidert v. 80uthern ~~cific Co., 

COnd8Elr~.~ ticn cases ~ 800 Gold!:,~.r. -~-c v. TO\,,r:1 of Henpstead, 

!IT:!erc is nc set formula to 

deterlnine uhorc ro~ulation c~ds and takj.TIG beGins!'; United 

U.S. 155, 

(1958): 'HI1rac1ttionally, \78 !l~VO treated 'che issue as to 

uhcther ~ ~~rt~cular Gov0~n~Qnt~1 rest~iction amounted to 

a canstitutional tnkinc ~s ~einG ~ qllcstion properly turning 

u~on the particu22..r circ:.:ui:stances of each case. Cf. United 

indicatinG that there 

2.J."'C 110 del::'nite c ·~~-:.n(~r .. :;.:·d3 for determininG' "lhD. t constitutes 

19. The nonc;}IDpensabi 1 i ty 01 economic l03se3 C:P0 to ru, tional 

zoninc restrictions a&ainst )articul~r land uoes is well 

settled. :::;e8, G.G., Con30!_icjated Rocl~ Px"oducts Co. v. 

City 0:2 :~oo !~nG81es, 0.3 C2.1.2d 250, £J2 Cal. Itptr. 89,390 

~iGDisscd for want of a substantial 

Bu-~ compare Goldblatt 

- ~ fl " ~C"" ---~, '-"0 (1"62) v. '.,J..'O\,ln 0:.: .emr:l.S1:8Q.U, .:; ..... ~I J.I.). ,.).1. ..... • 

20. A GubGta~tinl interfc=encc or imp~irnent of an abuttinrr 

onner'c acce3S to the ccne~~l SystCD of ctreets, throuGh 

creation of a cul-de-sac out of the street on uhich his 



prope~ty abuts, is 2 compensable damaGing of a property 

interest. Gee Br8i~ert v. C0uthern ~acific Co., 61 Cal.2d 

3~9, 39 Cal. ~pt~. 902, (1961); Dacich v. 

~oard of Cont~ol, 22 C~~.~~~ 3~3, 

2:!.. For example, the full :1.111n:t :i.e .... "i.::'.ODS 01 th'2 5up~("eDe Court's 

overfliGht of ail'cl'a::'t, Gl'iG,;'G v. Allec;heny County, 309 

U.S. 84 (1932); Un~t2d S'~atcG v. Cau:J0Y, :::·2C U.S. 256 (1946), 

are still not enti~ely clear. Sec Spater, 110ise and the 

1£..Vl, 33 Idich. ~...J. Rev. 1;~'!2 (10SG); Hote, j._il.~:qlane noise, 

1428 (1905). 

22. Monongahela ~Javi~ation Co. v. United l:tntss, 14C U.S. 312, 

324 (1893). 

economic 2,dV2~ntaG'G.s ;;'.re fri:,-hts 1 Ylhich have the law bp..c~:: 

of them, and or:!ly y.'hen they 2.:':8 so ::8cocnized. may courts 

compel others • to comnensate ~or thej.~ invasion • ••• 

'1e cannot start ths process of deci3ion by callinG such a 

claim aD ve have !lere a 'property ri3bt;~ ryhether it is 

a p:coperty ri3~1:: is :.--eally ·~he ~E8stion to 'Je answeIted. H 

United. iJtate3 v. rlillo\',r ~·~ivcr ~owe:" Co., 224 U.S. 499; 

502-03 (].9<15). 

2tJ:. The qucted phr2.ses 2..:'...--'0 Lc!-'rowe(~ from Sax! Tal:in.:;s and the 

?alice Panel', '/( Yale L. J. . ~.~ 
,..:-0, 10 (lSG4) • 



5~S. The GCh8i.1C of c~aGG::~:ficat~_on of public entity functions 

&lthoU3h it is ;Jelicvsd to smbrace all, ~r nearly all, 

l:inds of func-c:Lons 1 i:::cly to e;ive :i:'i,se to inverse condemna tior: 

cIn-ins. Comnn.:"'c Sax, OD. .. ~ 
For case documentation, 

Gee ?art 2 0:: the present 3tl1dy. 

26, Oee references cited nO~2 l~, supra. 

21'.1. Jee Mandell:er, Inverse Condemnation: T.he Consti tu tional 

Limi ts of f!p.blic J.esponsibili-'c:.-r 23-28 (mul tili th, 19S~), 

discuss iilg Dtf'. tutory codi:~ic<l tion::: of inverse condemnation 

principles in otheT states. 

20. See Calii. Govt. C.60 CI0 - 998.6 (:983), 0ased upon Calif. 

La,? Revis ion Cornmtssion, Ilecommenda tion ~i.ela tine to 

Sovereien Immunity (1932). These st:: ·~utory :)rovisions and 

their bac~sroGnd arc riiscussed a~ lenGth in Van Alstyne, 

California Government Tort ~~ia')i1ity (C.E.B. 1964). 

29. See C~.lift J...:aYl :lGvioion Commission, A StL:dy Relating to 

SovereiGn Immunity 225-230 (19G3), and cases there cited. 

3Q. Compare Tr8_yncr, J., in [',il:S!wpf v. CorninG Hospital District, 

55 Ca1.2d 211, 219, 11 Cal. llptr. C9, 358 P.2d 457 (19G1): 

"Finally, there is ~overnmental liability for nuisances 

even when they involve ~;over!lmental activity. fI 



31. COmD2.re Brandenbur~ v. Los AnGeles County Flood Control 

District, 45 Cal. App.2d 20e, ll~ '.2d 14 (1941), holdinG 

district immune :::-l"om tort liability, with House v. Los 

Angele~ County Flood 20ntrol District, 25 Cal.2d 304, 153 

P.2d 050 (1944), holdine; same district liable for neGliGent 

plan or c1esiG!l of flood cont:;:ol im;Jrovement on inverse 

condemnation ~heory. 

32. The cons t i tu tiona 1 "')i"oviGions -- , both State and Federal, 

mal,e no verbal distinctions bet':lccn :'ea 1 property and 

personal progei'ty \7i th resgec-~ to the requirement of "just 

compensation." l"ederrtl decisions have z-epeatedly applied 

inversG condemnation principles in cases involvinc; both 

person~lty and intan~ib:cs. See, ~.~., Armstronc v. 

United States, 364 V.G. 40 (19CO) , destruction of 

materialmen's liens on boats under construction held 

compensable "t['-lI.::~n::::.·1'; Monongahela tJn..vie~ tion Co. v. 

United StatGs, 1~8 U.S. 312 (1893), dGGtruction of value 

of rt franchise to collect tolls for river traffic throuGh 

a loclo:: held a comyensable t'ta!:inc;tf of private property. 

Compare U:1i-;;ed States v. Caltex (Phili:JDines) Inc., 3'14 

U.S. l~~ (1958), applyin~ inverse condemnation analysis 

in denying recovery for deGtruction of ~)oth reel and 

personal property -;;0 p~event it from f~lling into enemy 

hands durin~ rlorlcl rl~8..r I I. The Califo~nia decisions 

appear to be in accord Y,r]:t:Ll this vie,';. See, ~.I£., Green 

v. Swift, 47 Cal. 53::: (lC7'~), applyinG inverse condemnation 

prinCiples and denying recovery, 0:1 Ground no "ta!ting" 

bad occurred, where plrtintiff's cattle had ~een destroyed 



32. (cont'd) 
by a ::'lood alle::;edly ~::;c;!"av~.terl by public improvement; 

Patrie:: v. ':CEey, 209 C~l. 2C:Cl, 287 Pac. '155 (1930), 

concedinG tha. t t1 just compons2. tion!1 clause applied to 

destruction by State of diseased cattle, but concluding 

that ~olice 90~er justified such destruction without 

payment 01 compensation; Affonso Gros. v. Brocl,=, 29 Cal. 

App.2d 23, GLl P.Clcl 5:1.5 (1938), semble. The applicability 

of inverse condemr.ation principles to personal property, 

of course, is not impa~red by decisions holdine that loss 

of value, or cost of removal, of pe:'sonal ;J:;:'operty used 

in busineGc io noncompensable incic~en·ta! dama8'e when the 

real property in 1'lhich tl1e personalty \7aS employed is 

taken for public use bet the personalty is left in private 

o~.7ner3hip. See, ~.11.' Tovln ox Los G2.tos v ~ Bund, 234 Cal" 

App.2d 2-G, ~4 Cal. Rptr. 181 (19G5); City of Los Ane-eles 

v. :JieGel, 230 Cal. A:lp.2d 9G2, 41 Cal. Rptr. 5S3 (19G'.!). 

In any event, the st~tG courts vould necessarily have to 

yield to feCeral constJ.tutional ~equiremen·~s in this 

rec;ard, and, ['-:.S ~oted aiJovc, tn.h:inGs of pex'sonalty are 

clea~'ly com,?e!lsaiJIe under the Due Process Clause. See 

Broeder, ~orts and Jt:st Comgensation: =:iol1!e ?ersonal 

Reflections, Ii Hast. L. J. 2l?, 240-250 (18G5). To the 

extent that Cal::'fornia dccisions sometimes speak of inverse 

condemi12.tion 2,:: allply2.ne:; only to 8. tal~inC" or damae-iI'!C of 

real ~rogerty, see, e.~., illberG v. County of Los Angeles, 

32 Cal.2d 250, 42 Cal. ~ntr. C8, S9C ?2d 129 (1955), such 

lanGUaGe mus';; therefore be rec;arded as inadvertent and as 

referriI'-G solely to the facts of the par"::icular case (i.~ •• 



the only dan~ze claims un~e~ consider~:ion uere, in fa~t, 

33. Branaenburc v. Los Ail~cleD Co~nty Flood Control Di3trict, 

2Ll. Granone v. COU!_1ty of Los l"--nGeles, 231 Cal. App.2d 629, 

A" C ~ ~_ '. ~ A (- gr<-) 
~.::.u a _':... :"I.~J -rr. ·:..t;l .!. u ~ • 

35. Ibid. Sec also, S~ue2 v. County of V8ntura, 45 Cal.2d 

27G, 280 P.2d 1 (1955). 

36. ;:}ee Gov-~. C. a0 CIO eo seq; Va:, f.:.styne, California 

Government Tort Liability (C.B.B. :.9:3'l). 

37. Sea Van Alstyne, Ce!ifornia Government Tort Liability 

B 5.10 (C.E.3. 19S(). 

3;]. The Senate Judiciary COJ;h~ittGG, L1 its official explanation 

0: the 1863 tort liability lecislation, painted out that 

one of its p:rinc:Lp2.1 concepts 'was that flthere :5 no 

li~jility in the absence of a statute declarinG such 

liabilitytl, and th2..t Hthere is r..o section in t!1is statute 

decla=inG thQ~ ?ublic entities are li~blG for nuisance • ••• 

Under th is s ta tu te 1 the r ish t to :"'ecov 8:: dama ::;es for 

nuisance Ylill have to be eotnblishcc. under the lJrovisions 

relatinG to Gan~erous con~itions of public property or 

under Gome other statute ~hat may bG ap,licable to the 



sit"..lation .. If C.rvlil .. Le~i~latur0, Senat8 J. lODe: (1962. !teg. 

Sess., il.pTil 2L1, }.O(3), qt!.oted in V2.J.1 Alstyne, £2.. cit., 

at "::87. 

28. 888, ~.C'., Granane v. COt:~1ty of Los .t:.n::;eles, 221 Cal. Il.pp.2d 

G29, ..:J.2 Cal. ~:~)""'Cl·. 3-1 (J.96r), sustaininc: juc:sment for 

destruction of c~o~inc crops ;)y floodinc on alternative 

theories of nuis~nce, inverse condemnation, and ne~li:ence. 

Th~.G o~inion,. hoy,'ever, does :':"lot d.iscuss the 1003 Government 

tort le~islation, for tlle pla~ntiffrs cause of action 

accrued prior to 1062., D..l"ld the case ,~}as tried r~.:1d briefed 

on the ~" 2..ssump l,.lon the pre-19G3 laTI nas applicable. 

(0. Ibid. j Gee Van Alstyne, £2. c.i·c., 00 G.29, G .20, 3.22. 

T!le use o~ i~1v81"se CGn(:8nna tion ·~heory ~::o override 

lini t2- tions upon to:.:"t li2.bi:'i ty is not uncommon. Gee 

Paste::.:", ?ort :..J2.ubi 1 i ty· Under Da.maGe Clauses 1 5 Okla. L. Rev. 

1 (1052); Abend, Feder:':'..:!. ~:!..(."tbi:"ity lor TaL.ings and Torts: 

An Anomalous ne~ationGhip, 2: Bore. L. ?ev. ~c~ (1963). 

41.. Comp2.1"c Leavell v. ~J:1i-ced ;:tr..tes, 234 li'.SuPY. 734 (E.D. 

no ,....~". 1 <,r:~) w • '-':::~_. _.ooJV~ , denyin~ liability fc~ damace resultinc 

Wit~lii1 r.1caninc; of 5th i:.mendment, with Eouce v. ~os j\nceles 

County ~!ood Control District, 25 Cal.2d 3C4, 153 P.2d 950 

(194~), li8,oil:' ty in inverse condemnation affirmed, even 

thou~h j~sed on discrG·tionary deternin~tion ao to suitability 

and effect~.veneiG3 of flood co:rtro~_ improvement ~)lan. See, 

c:enera~!y, ~:1ande l:.:er, Inverse ConC!.emna tion : The 



Constitutional Li:~l:'..tS of :?ublic 2esponsibili ty 25-25 

(1954), and cases cite~. 

'.l2. Albers v. County of Los hnceles, G2 Cal.2d 250, 42 Cal. 

:lcLrdon v. City r, County 

of San Francisco, SG Cal¢ ~8~, 3 ]nc. 317 (18G5). 

430 See, ~~J.i., J .... os AnGeles County ?lood Control District v. 

8outhe~n California Edisor, Co., 51 Cal.3d 331, 333 ~.2d 1 

(1958); Douthern C:;.lifornia Gas Co. v. City of LOiS Angeles, 

50 Cal.2d 713, 329 P.2d 289 (1950). 

44. See, e.G., Govt. C. 0 61G~O (community services districts); 

Pub. Util. C. n 25703 (transit districts); '.'!ater C. 

§§ '.'lC93-7169 Ll (l!lunici!)a1 '.'.Iater clistricts). Other statutes 

are collected in Calif. Lr.w Ilevision Comm., A Study Relating 

to SovereiGn Iml1mni ty CO-DC (1963) (herein cited as 

Sovereicn Immunity Stud}'). 

45. See, ~.C., ~ub. Util. C. 5G 6297 (relo~ations by cas and 

electric!,';;Y franchise Grantees), 72.12 (street railway 

franchise ~rantee3); Sts. ~ lfuys. C. § 300 (structures 

loca teel under franchise in state hiehYIaY::;). Gee Govezoeign 

Ir.llilUni ty Study 2. t 18S-190. 

E. c~ ::; 0 C. G :3518 (sanitary districts); Pub. 

util. C t 0 12808 (municipal utility c.istricts); Cts. rr. Hwys. 

Co G 27260-27Z61 (;;'ridc;e Rnd hiehy/ay districts); 1'later C. 

9 55377 (county flatervlOrl;s c:.istric'~(l). Other similar statutes 



2.r8 coJ.lec:ted in iJovereJ.:;n IL:,;mni ty Study at 91-9G. 

/'.;7. wee Code Civ. Proc. 0 G 12t~2 (C), J2(8['.. .. 

£.10. Compare I:... tchison, Tope~_':2. ~; 38.n ta :70 Ily .. Co .. -:,.;.. Public 

Utilitien Comm., 3~G U.IS, 3L1G (1953),. imposj.tion of cant 

of erade aeparation l~_")on :i."a:i.lroad held permissi01e, Ylith 

Nashville, Cha~tanooGa, ~ St. Louis 3ailuuy v. Palters, 

29( U.S. 105 (l035), contrn. See Annotation 79 L. Ed. 

9G5 (103S); 98 L. Ed. 52 (laS~). 

~9. 3ee Pub. Utili c. U§ 12:12-:,202.5. 

50. 8ee, .£..J1. , United Ct2.tes v. Caltex (.Dhilippines) , Inc. , 

3~4 J.8 .. 149 (:052) ; United 8tates v. John J. Felin & Co. , 

334 U.3 .. 02/: (H)48) ; United States v. ::"u:Jsell, CO U.S. 

(23 Vull.) 023 (1071). Jee Annotation 97 L. Zd. 154 (1953). 

51. Gee, ~.1I., Mj.l. 3~ Vet. C. r-, 1585; :Jovereicn Irl.:.'1lunity 

Gtuc1y at '.'7-7C. 

52. Mi:ler v. Gchoene, 2?~ D.C. 272 (~D28). Dee Annotations, 

8 ii..!...R. G7 (:1.920) (consti ttl '~Lonali ty of :;tattlte or 

o:.-dinance providinG for c1ectr\'ction 01 animals); 70 il.~L •. R.aI ffi2 

(1960) (validity of statutes for ~rotection of vecetation 

agai~st ctiseaoe or in~ecti®n). 

53. Gee iJovereign Inr.mni ty ::Jtudy n t 75-76. 



~4. E .. G. I Fater C.. ~ 0 ~~245-l2i.~~ t !)ro7ic1.inc that municipal 

corporations which enter any I'mtershed for the purp05e of 

talcine, transportinc or divertinG l1?ter for municipal 

purposes is liable for all damaGes Gustained by persons 

whose :;>roperty, business, trade or profession is situated 

therein, whether such damaGe is sustained "directly or 

indirectly" • 

55. See, ~.'J.I., Stats .. 1st :8:;:. Scss. 196t3:, ch. 130, pp. 441-442, 

settine: up a "suRsidence fund" froT.! tidelands oil revenues 

to pay claims aris inc fro;,\ subsidence of lands in the Long 

Beach area bec2.usG of oil development operations under lease 

of City tidelands, but declarinG that "nothing herein shall 

consti tu te a waiver of sovereicn iml'lUni ty". 

56. See ctatutes collected in :.lovereicn Immunity Study at 97-101. 

57. n 39059 (water storaGe districtn 

declared to possess and exercise "police and reGUlatory 

powers ••• indispensable '.;0 the :;>ublic interest."); 

SovereiGn Immunity Study at 199-2GS. 

58. Consolidated fiocl;: Products Co. v. City of Los Angeles, 

57 Cal.2d 515, 20 Cal. rrptr. 370 P.2d 8~2 (1962), 

appeal dismissed for want of a s~hstantial federal question, 

371 U.::l. 36 (19G2). ::lee, Generally, ::lax, Takings and the 

Police Power, 74 Yale L. J. 3G (1964). 



59. Sec, ~.,[., Hu.nter v. Adams, ICC) Cal. App.2d 511, 4 Cal. 

:.1ptr. ?7G (29·30); ::atric~: v" ~1:LleYl ~00 CuI. 350, 2~7 Pac. 

455 (HJ30). 

GO. By analOGY, s~atutes declarin~ that Darticular functions 
~ -

of l.Jublic entities are t1c;ovel"'nment~llt Y,'ere held not 

cone Ius ive on the COt~!"ts ip. applyinc the pre-Mns:toIJi ru::es 

governin:,- tort l~.ab iIi t:;.eo of such cnti ties" Dchwe:,"'c1tfe~er 

v. Gt?-ce of Cali:"ornia, l4C Cr.l. App.2d 335, 30G ~J.2d 960 

(l057) • Cf. Sove:;:eic;n '.u:-111..'Oi ty Study <'. t ID9-2J5. 

Gl. It seens to be well settled that a statute authorizinG 

or requirinG .'.:he )uymcnt of COm~)0nsa tion for ~riva ta losses 

sustained under circu~stances in uhich no constitutional 

duty to compensate e::ists is not a prohibited Gift of 

public funds if there is ". r2 ... tional b[':,G~.!3 for a lec-islative 

determination that such T)ayments y,'ould serve a leGitimate 

public purpose. Gee Southern C~lifornia G~G Co. v. City 

of Los Lnc;eles, 50 Co.1.2<l :,.3, 719, 329 ?2c1 280 (1958) 

(dictun; payment of COD ts 01 ut:~.}_i ty ;.:-eloc2.tions would 

be perm1ssibl<); Patriel: v. :::i:'.ey, 2DD Cal. 250, 28'.' Pac. 

455 (1.830) (eonpensucion fo:;: value of cattle dastroyed in 

bovine disease control 't):.:'ocram). ;3ce alGo , Dittus v. 

Cre~nston, 53 Cal.2d 284, S Cal. R!ycr. 31~, 2 t17 ~.2d G?l 

(lD5S) (compensation :?aid to fishermen whosc nets were 

rendered useless by fish conse~vation statute). 



01 Southern C211fornin v. ~obbin9, 1 Cal. App.2d 523, 

37 2.2d 102 (!93(), cert. denied 20S U.8. 738 (1935). 

G3. As to e)~erCiS8 of eminent dom2..in powers by rr~ilroads, see 

Pub. Util .. C. 5n 7523, 7535, 758:"; Central Pacific Ry. Co. 

v. Fclc1ll::'.n, 152 Cal. 3J3, 02 I'ae. 849 (1007). lis to 

eminent domain by priv2.te pu:::lie u>cility companies, Gee 

Code Civ. Proe. 50 123C("), 1228(<1), 1238(7), 1238(12), 

1238 (13), Qua 1238 (17); 3an Jo£'..quin r~ :~il1C'D River Co.nul & 

Irrigation Co. v. Stevinson, IG~ C~l. 221, 120 ~~C. 92~ 

(1£)12) • 

G4. University of :Jouthcrn C2.1ii'ornia v. Robbins, supra note 32. 

35. See D Cps .. Cal .. Atty. Gen. (19 ) . 

GG. LinZ3i v. Garavotti, (S Cal. 2c~ 20, 28G :::>.3d 15 (1955). 

87. ~.; see a~so, UniV0:i."si"::y of Oou .. ;;hern C~liiornia v. 

nobbins, 8uu~a note C2. 

68. Gee,~. g., B.:;,:'eidert v. Soutllern ::?aci1ic Co., 61 C~1.2c1 

359, 39 Cal. I1!Jtr. 933, 30-: P.2d 710 (l0Gt}), railror1.d and 

'\. 
ci ty held lJl'operly named 2.S co-delendants in inverse 

condemnation suit; Eachus v. LOG ilnGeles Consolidated 

Electric :ty. Co., 103 Cal. G1"1, 3'.'· Pac. 750 (1804), secble. 



E.k ., Breidert v. Douther~ Pacific Co., supra note 38; 

a.ud see Valenta "':/. Coun-ty of ]" .... 08 An2'elcG~ 01 Cal.2d GGS, 

39 cn. Rptr. 900, 39" TO.3d c'2;:; (ElS"'). 

70. See Govt. C. n§ 905, 905.2, 911.2, 9'lE,.t'1. The3G claim 

requirements do not apply to Jche UniverGity of California. 

JeG Govt. C. 0 QIJ5.G. 

71. See, ~.G:.., Cramer v. COtEl"ty of Los Anc;eleG, 9C Cal. App.2d 

255, 215 P.2d 4S? (1950). Compare Uilson v. 3eville, 

holding that inverGe 

condemna tiol1 p;:oocedlu'e 1'JaG 2. rna tter of statewide concern 

as to which municipal charter or ordinance claim[; 

procedures were ~:1US in::p~.llici1:';le. 

72. Govt. C. § 801. 

73. Under some circumstances 1 1100dinc cauned by public 

improvements is a lJ8.sis 01 inV€l"'ce liability. See Bauer 

v. County of Ventura, ~5 Cal.2d 273, 289 P.2d 1 (1855). 

74.. '::'~oblems of this Dort have proven to be R GOt!rce of 

difficulty in to;." ... ,: litiCD.tion. 08e, .£.~.J nntur:?~ Soda. 

Products Co. v. City of Los hnce::'es, 22: Cal.2d 193, 

143 P.2c' 12 (1043); N~ttl:·r.l Sod<: ?rodllcts Co. v. City of 

Los Aneeles, 109 Cal. App.2d 440, 2(0 ~.2d 993 (1952). 



75. rlhe !,osoibility 0:::: siMilar procedural ref::ulutionD in 

res,ect to covernmental tort lia~ility liti~ntion was 

discussed in 30vGrc~~n I~munity Study 2GC-230, 312-330. 

76. Govt. c. ~ ail5.G .. 

77. Code C~v. Proc. g 330(2). 

7C .. Govt. C. n 9~? The statutory predecessor of thts 

undertakinG" rcC::c,iremen -~ h"s been held 2.:'Jp1icabJ.e in inverse 

condemn.?tio:1 p;'''oc0cdinGs.. ~i.io Vista Gas Assn. v. Gta te of 

California, lCe CQl. Ap:J.2d 555, 10 Cal. llptr. 559 (1961). 

?9. The quoted p<!.Gsacec are ll'om Jelle Suprene Court's opinion in 

People v. Ricciardi, 23 C~1.2d 390, ~OO, 144 P.2d 799 (1943). 

CO. Ibid. 

Sl. Griggs v. County of Alleghany, 369 U.S, 84 (1962); 

Chicago, Burlington and Quincy R. Co., 166 U.S. 226 (lS97). 

82. The "states," wi thin the meaning of the Fourteenth 

Amendment, include all levels of political subdivisions and 

agenc.ies. See Griggs v •. County of Alleghany, supra n. 81 

(county); Goldblatt v. Town of Hempstead, 369 U.S. 590 (1962) 

(city); Atchison,. Topeka & Santa Fe R Co. v. Public Utilities 

Commission, 346 U,S. 346 (1953) (state regulatory agency). 



83. In other areas of constitutional law, the United States 

Supreme Court has indicated that reasonable state variations 

from judicially declared constitutional norms are permissible, 

provided they do not fall short of constitutional minimum 

standards. See, e.g., Miranda v. State of Arizona, 384 U.S. 

436 (1966) (intimating that statutory modifications of 

judicial rules governing protection of persons in custodial 

interrogation from danger of self-incrimination would be 

permissible). Similarly, reasonable legislative measures 

designed to strengthen or implement constitutional policies 

are ordinarily given sympathetic judicial treatment. See 

Katzenbach v. Morgan, 384 U.S. 641 (1966) (voting rights); 

Heart of Atlanta Motel v. United States, 379 U.S. 241 (1964) 

(civil rights in public accommodations). 

84. See, generally, Lenhoff, Development of the Concept of 

Eminent Domain, 42 Colum. L. Rev. 596 (194?); Cormack, 

Legal Concepts in Cases of Eminent Domain, 41 Yale L. J. 

?2l (1931). 

85. Broeder, Torts and Just Compensation: Some Personal 

Reflections, 17 Hast. L. J. 217, 228 (1965). 

86. Mandelker, Inverse Condemnation: The Constitutional Limits 

of Public Responsibility, 1966 Wis. L. Rev. 3, 57. 

87. Sax, Takings and the Police Power, 74 Yale L. J. 36, 

45-46 (1964). 
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88. Dunham, Griggs v. Alleghany County in Perspective: Thirty 

Years of Supreme Court Expropriation Law, 1962 Supreme 

Court Review 63 (Kurland ed.). 

89. Id. at 105. 

90. See Armstrong v. United States, 364 U.S. 40 (1960); 

United States v. Jones, 109 U.S. 513 (1883). 

91. United States v. Caltex (Philippines), Inc., 344 U.S. 149, 

156 (1953). 

92. See, e.g., United States ex reI. Tennessee Valley Authority 

v. Welch, 327 U.S. 546, 551-52 (1946): "We think it is the 

function of the Congress to decide what type of taking is 

for a public use and that the agency authorized to do the 

taking may do so to the full extent of its statutory 

authority." Cf. Old Dominion Land Co. v. United States, 

269 U.S. 55 (1925); Barnidge v. United States, 101 F.2d 

295, 298 (8th Cir. 1939): "If the Federal Government, under 

the Constitution, has power to embark upon a project for 

which the real property is sought, then the use is a public 

one." See also, Dunham, op. cit. n. 88 at 65. 

93. Berman v. Parker, 348 U.S. 26, 33 (1954). 

94. See Green v. Frazier, 253 U.S. 233 (1920); Jones v. City of 

Portland, 245 U,S. 217 (1917); Hairston v. Danville & 



Western R. Co., 208 U. S. 598 (1908); Clark v. Nash, 198 

U.S. 361 (1905). 

95. Thompson v. Consolidated Gas Utilities Corp., 300 U.S. 55 

(1937). But see Cities Service Gas Co. v. Peerless Oil & 

Gas Co., 340 U.S. 179, 185-86 (1950) (apparently contra). 

96. The most recent Supreme Court decision found, in which a 

taking was held noncompensable because it was unauthorized 

by law and thus was not for public use, is Hughes v. United 

States, 230 U.S. 24 (1913). See also, Hooe v. United 

States, 218 U.S. 322 (1910). Cf. United States v. North 

American Transportation and Trading Co., 253 U.S. 330 

(1920). Since the enactment of the Federal Tort Claims 

Act in 1946, of course, unauthorized official action 

amounting to a taking may, in some cases, be the basis of 

a tort action against the United States. See Abend, 

Federal Liability for Takings and Torts; An Anomalous 

Relationship, 31 Ford. L. Rev. 481 (1963). 

97. See, e.g., Dugan v. Rank, 372 U.S. 609 (1963) and City of 

Fresno v. State of California, 372 U.S. 627 (1963), 

construing reclamation project statutes to authorize taking 

without institution of legal proceedings, subject to 

Tucker Act suit for just compensation in Court of Claims. 

See, generally, Marquis, Constitutional and Statutory 

Authority to Condemn, 43 Iowa L. Rev. 170 (1958). The 

older rule denying inverse condemnation liability for 
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takings without statutory authority, see note 96, supra, 

may no longer be authoritative. Compare United States 

v. Peewee Coal Co., 341 U.S. 114 (1951) (absence of 

statutory authority for seizure of coal mine, although 

argued in Government brief, ignored in Court's opinion 

holding seizure to be compensable taking) with youngstown 

Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 585, 631-32, 680 

(1952) (dictum both ways). 

98. United States v. General Motors Corp., 323 U.S. 373, 382 

(1945) • 

99. Dugan v. Rank, 372 U.S. 609 (1963) (water rights); United 

States v. Peewee Coal Co., 341 U.S. 114 (1951) (temporary 

possession of coal mine); Kimball Laundry Co. v. Unit~d 

States, 338 U.S. 1 (1949) (leasehold); United States v. Cors, 

337 U.S. 325 (1949) (tugboats); United States v. General 

Motors Corp., supra note 98 (temporary occupancy of long 

term leasehold); United States v. Russell, 80 U.S. (13 Wall.) 

623 (1871) (steamboats). 

100. Armstrong v. United States, 364 U.S. 40 (1960) (materialmen's 

liens); Cities Service Co. v. McGrath, 342 U.S. 330 (1952) 

(obligation represented by corporate debenture); Long Island 

Water Supply Co. v. City of Brooklyn, 166 U.S. 685 (1897) 

(water supply contracts). 

101. Monongahela Navigation Co. v. United States, 148 U.S. 312 

(1893) • 



102. The turning point in this development was Pumpelly v. 

Green Bay & Mississippi Canal Co., 80 U.S. (13 Wall.) 

166 (1871). See Kratovil & Harrison, Eminent Domain -

Policy and Concept, 42 Calif. L. Rev. 596 (1954); Lenhoff, 

Development of the Concept of Eminent Domain, 42 Colum. L. 

Rev. 596 (1942); Cormack, Legal Concepts in Cases of 

Eminent Domain, 41 Yale L. J. 221 (1931). 

103. The leading modern case is United States v. General Motors 

Corp., 323 U.S. 373 (1945). See also, in addition to cases 

cited in note 99, supra, Griggs v. County of Alleghany, 

369 U.S. 84 (1962) (easement for flight); United States v. 

Virginia Electric & Power Co., 365 U.S. 624 (1961) (easement 

of flowage); United States v. Gerlach Live Stock Co., 

339 U.S. 725 (1950) (riparian right to seasonal overflowing 

of river); United States v. Dickinson, 331 U.S. 745 (1947) 

(easement of intermittent flooding). 

104. United States v. Kansas City Life Ins. Co., 339 U.S. 799 

(1950) • 

105. Monongahela Navigation Co. v. United States, 148 U.S. 312, 

326 (1893). 

106. See United States v. Petty Motor Co., 327 U.S. 372 (1946), 

But compare United States v. General Motors Corp., 323 U.S. 

373 (1945) (exception to general rule). 



( 107. See Bothwell v. United States, ?54 U.B. 231 (1920) (forced 

sale of cattle due to flooding of plaintiff's ranch). 

108. See Mitchell v. United States, 267 U.S. 341 (19?5); United 

States e~ reI. Tennessee Valley Authority v. Powelson, 319 

U.S. 266 (1943). But compare Kimball Laundry Co. v. United 

States, 338 U.S. 1 (1949) (e~ception to general rule). 

109, United States v, Cress, 243 U.S. 316, 329 (1917). See, to 

the same effect, United States v. Dickinson, 331 U.S, 745 

(1947); Jacobs v. United States, 290 U.S. 13 (1933); United 

States v. Lynah, 188 U.S. 445 (1903); Pumpelly v. Green Bay 

& Mississippi Canal Co., 80 U.S. (13 Wall.) 166 (1871), 

110. Sanguinetti v. United States, 264 U.S. 146, 150 (1924). 

See also, Jackson v. United States, 230 U.S. 1 (1913); 

Bedford v. United States, 192 U.S. 217 (1904). 

Ill. United States v. Kansas City Life Ins. Co., 339 U.S. 799 

(1950) • 

112. United States v. Kelly, 243 U.S. 316, 330 (1917). 

113, United States v. Willow River Power Co., 324 U.S. 499 (1945). 

114. Griggs v, County of Alleghany, 369 U.S. 84 (1962); United 

States v. Causby, 328 U.S. 256 (1946). 



115. Batten v. United States, 306 F.2d 580 (10 Cir. 1962), 

Cert. Den. 371 U.S. 955 (1963). See, generally, Note, 

Airplane NOise, Property Rights, and the Constitution, 

65 Colum. L. Rev. 1428 (1965); Annots. 90 L.Ed. 1218 

(1946), 77 A.L.R.2d 1355 (1961). 

116. See United States v. Virginia Electric & Power Co., 365 U.S. 

624, 627-28 (1961), defining the Government's navigational 

servitude as "the privilege to appropriate without 

compensation which attaches to the exercise of the 'power of 

the government to control and regulate navigable waters in 

the interest of commerce' • [but which] only encompasses 

the exercise of this federal power with respect to the 

stream itself and the lands beneath and within its high 

wa ter mark • • ."; United States v. Kansas City Life Ins. 

Co., supra note Ill; United States v. Willow River Power 

Co., supra note 113; United States v. Commodore Park, Inc., 

324 U.S. 386 (1945); United States v. Chicago, Milwaukee, 

St. Paul & Pacific R. Co., 312 U.S. 592 (1941). See Annot., 

94 L.Ed. 1288 (1950). 

117. Holmes, The Common Law n 4 (1881). 

118. See Thornburg v. Port of Portland, 233 Ore. 178, 376 P.2d 

100 (1962); Batten v. United States, 306 F.2d 580, 586-87 

(10 Cir. 1962) (Murrah, Ch. J., dissenting); Dunham, Griggs 

v. Alleghany County in Perspective: Thirty Years of Supreme 

Court Expropriation Law, 1962 Supreme Court Review 63, 87. 
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A closely analogous position was taken by the Supreme Court 

in a decision more than fifty years ago involving substantial 

annoyance and interference with enjoyment of property caused 

by smoke from a railroad locomotive which was mechanically 

exhausted from a tunnel upon plaintiff's adjoining premises. 

Richards v. Washington Terminal Co., 233 U. S. 546 (1914) 

(held a compensable taking of a servitude). 

119. 324 U.S. 499 (1945). 

120. ~. at 502-03. 

121. ~. at 510. The policy considerations which were advanced 

in support of this conclusion are not directly relevant 

here, and will be examined in Part Two. 

122. See, generally, Berle, Property, Production and Revolution, 

65 Colum. L. Rev. 1 (1965); Reich, The New Property, 

73 Yale L. J. 733 (1964); Hecht, From Seisin to Sit-in: 

Evolving Property Concepts, 44 Boston U. L. Rev. 435 

(1964); Philbrick, Changing Conceptions of Property in Law, 

86 U. Pa. L. Rev. 691 (1938). 

123. This difference is explicitly pointed out by Jackson, J., 

speaking for the Court in United States v. Willow River 

Power Co., 324 U.S. 499, 505, 510 (1945). See also, to the 

same effect, Lenhoff, Development of the Concept of Eminent 

Domain, 42 Colum. L. Rev. 596, 610-11 (1942); 

Kratovil and Harrison, Eminent 



Domain - Policy and Concept, 42 Calif. L. Rev. 596, 

603-04 (1954). 

124. United States v. Caltex (Philippines), Inc., 344 U.S. 149 

(1953) (oil refinery and storage facility blown up to prevent 

it from falling into enemy hands); Lawton v. Steele, 152 

U.S. 133 (1894) (unlawful fish nets seized and destroyed 

as public nuisance); Bowditch v. City of Boston, 101 U.S. 
(1880) 

(11 Otto) l~/(building and contents destroyed to prevent 

spread of conflagration); Consolidated Rock Products Co. v. 

City of Los Angeles, 57 Cal.2d 515, 20 Cal. Rptr. 638, 

370 P.2d 342 (1962), appeal dismissed for want of a 

substantial federal question, 371 U.S. 36 (1962) (economic 

value of land, limited to sand and gravel supply, destroyed 

by zoning ordinance). 

125. See, e. g., Passaic Water Co. v. Board of Public Utility 

Commissioners, 254 V.S. 394 (19?1); New Orleans Gaslight 

Co. v. Drainage Commission, 197 U.S. 453 (1905); Annots. 

98 L.Ed. 62 (1954), 79 L.Ed. 966 (1935). Cf. Southern 

California Gas Co. v. City of Los Angeles, 50 Cal.2d 713, 

329 P.2d 289 (1958). But compare Panhandle Eastern 

Pipeline Co. v. State Highway Commission, 294 U.S. 613 

(1935) (mandatory relocation of facility located in 

private easement held a compensable taking). 

126. The leading California cases are State of California v. 

Marin Municipal Water District, 17 Cal. 2d 699, III P.2d 651 



(1941) and Southern California Gas Co. v. City of Los 

Angeles, 50 Cal.2d 713, 329 P.2d ?89 (1958). 

127. See statutes cited, supra, notes 44-46; Sovereign Immunity 

Study 78-97. 

128. Jankovich v. Indiana Toll Road Commission, 379 U.S. 487 

(1965) (airport approach height regulation). 

129. The principal exceptions are Pennsylvania Coal Co. v. 

Mahon, ?,60 U.S. 393 (19?,2), and (possibly) Griggs v. 

Alleghany County, 369 U.S. 84 (1962). The latter case, 

however, appears to be one in which the state court 

conceded the probability that there was a "taking", but 

held that even so, the defendant county was not the party 

responsible therefor and was thus not liable. Griggs v. 

Alleghany County, 402 Pa. 411, 168 A.2d 123 (1961). 

Occasionally, a lower federal court determination that 

there has been no taking by a state agency has been 

reversed. See, e.g., Delaware, Lackawanna & Western R. Co. 

v. Town of Morristown, 276 U.S. 182 (1928). 

130. Dunham, Griggs v. Alleghany County in Perspective: Thirty 

Years of Supreme Court Expropriation Law, 1962 Supreme Court 

Review 63, 85. 

131. Recent examples include Goldblatt v. Town of Hempstead, 
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369 U.S. 590 (1962); Nelson v. City of New York, 352 U.S. 

103 (1956); Atchison, Topeka & Santa Fe R. Co. v. Public 

Utilities Commission, 346 U.S. 346 (1953). See also, 

Roberts v. City of ~ew York, 295 U.S. 264 (1935). 

132. See authorities cited, supra, note 116. 

133. Meyer v. City of Richmond, 172 U.S. 82, 95 (1898). Other 

contemporary decisions to the same effect include Eldridge 

v. Trezevant, 160 U.S. 452, 468 (1896); Chicago, Burlington 

& Quincy R. Co. v. City of Chicago, 166 U.S. 226, 251-52 

(1847) • 

134. Sauer v. City of New York, 206 U.S. 536, 548 (1907). 

Accord: Chicag~ Burlington & Quincy R. Co. v. Illinois ex 

reI. Grimwood, 200 U.S. 561 (1906); West Chicago Street R. 

Co. v. Illinois, 201 U.S. 506 (1906). 

135. United States v. Kelly, 243 U.S. 316, 319 (1917). 

136. United States ex reI. Tennessee Valley Authority v. 

Powelson, 319 U.S. 266, 279 (1943). To the same effect, 

see United States v. Causby, 328 U.S. ?56, 266 (1946). 

137. Examples may be found in Armstrong v. United States, 364 

U.S. 40 (1960) (rights enjoyed under state materialmen's 

lien law); United States v. Kansas City Life Ins. Co., 339 

U.S. 799 (1950) (property right to unobstructed drainage 

recognized by state law). See also, United States v. Petty 

Motor Co., 327 U.S. 372, 380 (1946) (rights of lessees). 



138. See, e.g., the statutory provisions analyzed in Dugan v. 

Rank, 372 U.S. 609 (1963), City of Fresno v. State of 

California, 372 U.S. 627 (1963), and United States v. 

Gerlach Live Stock Co., 339 U.S. 725 (1950), relating to 

the California Central Valley Project; federal statutes 

relating to acquisition of flight easements pursuant to 

state law, cited in Griggs v. Alleghany County, 369 U,S, 84 

(1962). Congress appears to have ample authority, subject 

to constitutional limitations, to define what constitutes 

"property" in federal condemnation proceedings, independent 

of and narrower than state law. See United States v. 

Certain Property, Etc., 306 F.2d 439, 444-45 (2d Cir. 1962), 

Cf. State.of Nebraska v. United States, 164 F,2d 866 

(Stb Cir. 1947), 

139. Omnia Commercial Co, v. United States, 261 U.S, 502, 510 

(1923) • 

140. See, generally, Kratovil and Harrison, Eminent Domain -

Policy and Concept, 4? Calif. L. Rev. 596 (1954), 

141. See Pumpe1ly v. Green Bay & MisSissippi Canal Co., SO U,S. 

(13 Wall.) 166 (1871); United States v. Lynah, l8S U. S, 445 

(1903); Sedgwick, Statutory and Constitutional Law 456 

(2d ed. 1874); Cormack, Legal Concepts in Cases of Eminent 

Domain, 42 Colum. L. Rev. 596 (194?). For more modern 

examples, see United States v. Peewee Coal Co:" 341 U, S. 114 

(1951): United States v. Kansas City Life Ins. Co., 339 U,S, 

799 (1950). 
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\ 142. Long Island Water Supply Co. v. City of Brooklyn, 166 U.S. 

685 (1897); Monongahela Navigation Co. v. United States, 

148 U.S. 312 (1893). 

143. See, e.g., Mitchell v. United States, 267 U.S. 341 (1925); 

United States v. Petty Motor Co., 327 U. S. 372 (1946). 

144. Compare Armstrong v. United States, 364 U.S. 40 (1960) 

(destruction of materialman's lien held a taking) and 

Cities Service Co. v. McGrath, 342 U.S. 330 (1952) (double 

liability upon debenture said to be a taking) with Omnia 

Commercial Co. v. United States, 261 U.S. 502 (1923) 

(requisitioning of steel to be produced under private 

contract, rendering its performance impOSSible, held a 

mere frustration of contract, and not a taking of contract 

rights). 

145. The need for such a particularized analysis emerges quite 

clearly in Kimball Laundry Co. v. United States, 338 U.S. 1 

(1949) and United States v. General Motors CorP., 323 U.S. 

373 (1945). See discussion of these cases in U. S. Cong., 

House Committee on PUblic Works, Study of Compensation and 

Assistance for Persons Affected by Real Property Acquisition 

in Federal and Federally Assisted Programs 55-58 (88th Congo 

2d Sess., Dec. 22, 1964) (Committee Print No. 31). (This 

report is herein cited as House Committee Study.) 

146. Cases cited note 124, supra. 



147. Grigg!:) v. [,lloghz:.ny Cmn:ty', 3GG U. S. 04 (lJG2) i 

United States v. Causby, 328 U.S. 256 (1946); Portsmouth 

Harbor Land & Hotel Co. v. United States, 260 U.S. 327 

(19??); Richards v. Washington Terminal Co., 233 U,S. 546 

(1914) • 

148. Sanguinetti v. United States, 264 U,S. 146 (1924), flooding 

of land due to inadequate capacity of drainage canal held 

non-compensable; see alSO, Bothwell v, United States, 

254 U,S, 231 (1920), denying recovery for loss of 

prospective profits caused by forced sale of cattle when 

ranch was flooded. 

149. United States v. Dickinson, 331 U.S. 745 (1947), taking of 

"easement for intermittent flooding" held compensable. 

150 •. United States v. Causby, 328 U.S. 256, 266 (1946). 

151. See, e.g., Brown, J. In Manigault v. Springs, 199 U.S. 473 

(1905); BrandeiS, J. in Calhoun v. MaSSie, 253 U.S. 170 

(1920) • 

152. Sax, Takings and the Police Power, 74 Yale L. J. 36, 37 

(1964). Significantly, Professor Sax concludes that Holmes 

paid lip service to the theory more than he actuallY 

applied it. 



153. Pennsylvania Coal Co. v. Mahon, 260 V.S. 393, 415-416 

(192?). Note also HOlmes'famous description of noncompen

sable takings as products of "the petty larceny of the 

police power". Holmes-Laski Letters 457 (Howe ed. 1953). 

154. Cf. Sax, supra note 152, at 50-54. 
" 

155. Holmes suggests that "exceptional cases, like the blowing 

up of a house to stop a conflagration" enjoy historical 
'-

support, but perhaps "as much upon tradition as upon 

principle". Pennsylvania C03.1 Co. v. Mahon, 260 U.S. 393, 

415-16 (1922). 

156. rd. at 413. 

157. Holmes, for example, joined in several decisions sustaining 

the validity of regulatory measures causing substantial 

economic losses without compensation. See Miller v. Schoene, 

276 U.S. 272 (1928) (destruction of cedar trees); Village 

of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926) 

(property values greatly impaired by zoning restrictions); 

Erie Railroad Co. v. Board of Public Utility Commissioners, 

254 U.S. 394 (l9?l) (compulsory elimination of 15 grade 

crossings, at cost to railroad of over ~2,OOO,000); Hadacheck 

v. Sebastian, 239 V.S. 394 (1915) (value of land diminished 

by 80% by use of restriction); Plymouth Coal Co. v. Pennsyl

vania, 232 U.S. 532 (1914) (loss of coal due to regulation 



requiring pillars of coal to be left in place in mine as 

bulwark against flooding). On the other hand, he also 

joined in decisions in which relatively insubstantial 

impairments of economic values were held to be compensable 

takings of property. See, e.g., Delaware, Lackawanna & 

Western R. Co. v. Town of Morristown, 276 U.S. 182 (1928) 

(regulation requiring private driveway in front of railroad 

station to be open for use as a public taxicab stand held 

an unconstitutional taking of private property); Portsmouth 

Harbor Land & Hotel Co. v. United States, 260 U.S. 327 (1922) 

(repeated firing of coastal artillery guns over plaintiff's 

property, as part of artillery practice range, held a 

compensable taking of servitude). That other elements than 

magnitude of the loss were deemed important to Holmes is 

made clear by the way in which he distinguished the Plymouth 

££!!. Co. case, supra, in Mahon: "But that was a requirement 

for the safety of employees . • " . . Pennsylvania Coal Co. v. 

Mahon, supra note 153, at 415. Similarly, in Erie Railroad, 

supra, decided the year before Mahon, Holmes countered an 

argument that compulsory grade separation liabilities would 

bankrupt the railroad by saying (254 U.S. at 410): "That the 

states may be so foolish as to kill a goose that lays golden 

eggs for them has no bearing on their constitutional rights. 

If it reasonably can be said that safety requires the change, 

it is for them to say whether they will insist upon it • • • ~ 

158. Pennsylvania Coal Co. v. Mahon, supra note 153, at 422. 



159. Examples include Reinman v. City of Little Rock, 237 U.S. 

171 (1915) (ordinance banning livery stables); Hadacheck v. 

Sebastian, 239 U.S. 394 (1915). 

160. Hadacheck v. Sebastian, supra, note 159. 

161. Reinman v. City of Little Rock, supra, note 159. 

162. Holmes' opinion in Mahon, supra, note 153, at 416, concludes 

by stating: "So far as private persons or communities have 

seen fit to take the risk of acquiring only surface rights, 

we cannot see that the fact that this risk has become a 

danger warrants giving to them greater rights than they 

bought." 

163. See authorities cited supra, note 116, 

164. See United States v. Central Eureka Mining Co. 357 U.S. 155 

(1958); Omnia Commercial Co. v. United States, 261 U.S. 502 

(19?3). 

165. Atchison, Topeka & Santa Fe R. Co. v. Public Utilities 

Commission, 346 U.S. 346 (1953); Erie R. Co. v. Board of 

Public Utility Commissioners, 254 U.S. 394 (1921). 

166. Passaic Water Co. v. Board of Public Utility Commissioners, 

254 U.S. 394 (19?1); Chicago, Burlington & Quincy R, Co. v. 

IllinoiS ex reI. Grimwood, 200 U.S. 561 (1906). 



167. See, e.g., United States v. Willow River Power Co., 324 

U.S. 499 (1945) (discussing navigational servitude); 

Atchison, Topeka & Santa Fe R. Co. v. Public Utilities 

Commission, 346 U.S. 346 (1953) (discussing grade crossing 

separations) • 

168. See, e.g., United States v. Sponenbarger, 308 U,S, 256 

(1939) (Government has no duty to construct entire flood 

control project at once, and thus is not liable for a 

"taking" due to flooding which could have been prevented 

had higher protective works been built to protect plain

tiff's lands); Bedford v. United States, 192 U,S. 217 

(1904) (in improving river bed in interest of erosion 

control, Government is not liable for consequential damage 

caused to lands downstream due to increased velocity or 

changed direction of stream flow within natural channels). 

Compare Reichelderfer v. Quinn, 287 U.S. 315 (1932), holding 

that Congress was authorized to use park lands fronting on 

plaintiff's property for a fire station, even though 

consequence was reduction in property values attributable 

to original creation of park by Government. 

169. See text, supra, at note 129, 

170. See Ferguson v. Skrupa,'372 U,S. 726 (1963); Day-Brite 

Lighting Co. v, Missouri, 342 U.S. 421 (195?); Lincoln 

Federal Labor Union v. Northwestern Iron & Metal Co., 



335 U.S. 5~5 (1949). Cf. McCloskey, Economic Due Process 

and the Supreme Court: An Exhumation and Reburial, 1962 

Supreme Court Review 34. 

171. The classical statement of the rule is found in Monongahela 

Navigation Co. v. United States, 148 U.S. 312, 327 (1893): 

"The Constitution has declared that just compensation shall 

be paid, and the ascertainment of that is a judicial 

inquiry." See also, 3 Nichols, The Law of Eminent Domain 

§ 8.9 (Rev. 3rd ed. 1963), and cases there collected. 

172. Ibid. See also, Seaboard Air Line R. Co. v. United States, 

261 U.S. 299 (1923). 

173. Jacobs v. United States, 290 U.S. 13, 17 (1933). To the 

same effect, see Olson v. United States, 292 U.S. 246, 255 

(1934): 3 Nichols, The Law of Eminent Domain § 8.6 (Rev. 

3rd ed. 1963). 

174. Unitdd States v. COmmodities Trading Corp., 339 U.S. 

121 (1950); United States v. Cors, 337 U.S. 325 (1949): 

United States v. Miller, 317 U.S. 369 (1943). 

175. United States v. Virginia Electric Power Co., 365 U.S. 624, 

633 (1961). 

176. United States v. Commodities Trading Corp., supra note 174, 

at 124. See also, Monongahela Navigation Co. v. United 



States, 148 U.S. 312, 324-26 (1893). 

177. United States v. Cors, 337 U.S. 325, 332 (1949). See also, 

United States ex reI. Tennessee Valley Authority v. Powelson, 

319 U. S. 266 (1943); United States v. Petty Motor Co. , 

327 U.S. 372 (1946); United States v. Miller, 317 U.S. 369 

(1943) • 

178. United States v. Commodities Trading Corp., supra note 174. 

See also, United States v. John J. Fe1in & Co., 334 U.S. 

624 (1948) (four justices concurring in view that O.P.A. 

prices were a relevant standard; decision on other grounds 

without a majority opinion.) 

179. Kimball Laundry Co. v. United States, 338 U.S. 1 (1949); 

United States v. Miller, 317 U.S. 369 (1943); United States 

v. Chandler-Dunbar Water Power Co., 229 U.S. 53 (1913). 

180. United States v. Miller, 317 U.S. 369, 375 (1943). 

181. United States v. Virginia Electric & Power Co., 365 U.S. 

624 (1961). 

182. See, e.g., United States v. General Motors Corp., 323 U.S. 

373 (1945); Dunham, Griggs v. Alleghany County in Perspec

tive: Thirty Years of Supreme Court Expropriation Law, 

1962 Supreme Court Review 63, 90-105. 



183. United States v. Miller, supra note 180, at 380. In this 

sense, principles declared by the United States Supreme 

Court as governing the ascertainment of just compensation 

are, of course, binding on state courts. Olson v. United 

States, 292 U.S. 246,259 (1934). 

184. United States v. 93.970 Acres of Land, 360 U.S. 328 (1959); 

United States v. Miller, supra, note 180. Cf. Ivanhoe 

Irrigation District v. McCracken, 357 U.S. 275 (1958) 

(federal statute held applicable and valid under federal 

standards, although state court had ruled to contrary). 

185. See, e.g., United States v. Miller, supra note 180 at 

375-76, and the federal statutes cited therein at n. 21. 

Compare United States v. John J. Felin & Co., 334 U.S. 624 

(1948) (price control regulations). 

186. 295 U.S. 264 (1935). 

187. Id. at 277. To the same effect, see McGovern v. City of 

New York, 229 U.S. 363 (1913); Appleby v. City of Buffalo, 

221 U.S. 524 (1911); Chicago, Burlington & Quincy R. Co. v. 

City of Chicago, 166 U.S. 226 (1897). Cf. Boston Chamber of 

Commerce v. City of Boston, 217 U.S. 189 (1910). 

188. United States v. Willow River Power Co., 324 U.S. 499 (1945); 

'. Mitchell v. United States, 267 U.S. 341 (1925). 



189. Joslin Mfg. Co. v. City of Providence, 262 U.S. 668 (1923); 

3 Nichols, The Law of Eminent Domain § 8.6 (Rev. 3rd ed. 

1963); Dunham, op. cit. supra, note 182, at 105-06. Compare 

Atchison, Topeka & Santa Fe R. Co. v. Public Utilities 

Commission, 346 U.S. 346 (1953) (administrative order 

assigning part of cost of building grade crossing separation 

to railroad held valid, where, on facts, entire cost could 

have been imposed on railroad). 

190. A jury trial is not required by the United States Constitu

tion in eminent domain litigation. Chicago, Burlington 

& Quincy R. Co. v. City of Chicago, 166 U.S. 226 (1897). 

191. The rules governing limitations of inverse condemnation 

actions are essentially matters of policy, not of 

constitutional compulsion. See United States v. Dickinson, 

331 U.S. 745 (1947). 

192. The variations in state rules relating to the timing of 

the date of valuation are summarized in 3 Nichols, The Law 

of Eminent Domain § 8.5 (Rev. 3rd ed. 1963). 

193. States may constitutionally require a deduction of all 

benefits resulting from a partial taking, which enhance the 

value of the remaining property of the condemnee from whiCh 

the parcel taken was derived. McCoy v. Union Elevated R. 

Co., 247 U.S. 354 (1918). Cf .. Bauman v. Ross, 167 U.S, 548 

(1897). The law governing allocation of benefits in 



( determining just compensation is chaotic. See, e.g., Haar 

and Hering, The Determination of Benefits in Land Acquisi

tion, 51 Calif. L. Rev. 833 (1963); House Committee Study 

69-72; 3 Nichols, The Law of Eminent Domain §§ 8.6210 et 

seq. (Rev. 3rd ed. 1963). 

194. Cases cited supra, note 187. See also, Nelson v. City of 

New York, 352 U.S. 103 (1956) (city's acquisition in lien 

foreclosure proceedings of valuable real property worth 

far more than amount of debt secured by lien, held valid and 

not an unconstitutional taking, where state foreclosure 

procedures provided for fair and adequate notice, with 

opportunity to recover surplus value of land above amount 

for which foreclosed). 

195. Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955). 

See also, Lundberg v. County of Alameda, 46 Cal.?d 644, 

298 P.?d 1 (1956); Delaney v. Lowery, 25 Ca1.?d 561, 154 

P.2d 674 (1944); Kaiser v. Hopkins, 6 Cal.2d 537, 58 P.2d 

1278 (1936); Sarnarkand of Santa Barbara, Inc. v. County of 

Santa Barbara, 216 Cal.App.?d 341, 31 Cal.Rptr. 151 (1963). 

196. See Eaton v. Boston, Concord & Montreal Railroad, 51 N.H. 

504, 12 Am. Rep. 14·7 (1872); Thornburg v. Port of Portland. 

233 Ore. 178, 376 P.2d 100 (1962). Cf. Martin v. Port of 

Seattle, 64 Wn.2d 324, 391 P.?d 540 (1964), cert. den. 

379 U.S. 989 (1965); Comment, Inverse Condemnation in 

Washington--Is The Lid Off Pandora's Box?, 39 Wash. L. Rev. 



( 920 (1965); ? Nichols, The Law of Eminent Domain § 6.38 

(3d Rev. ed., 1963), 

197. Cormack, Legal Concepts in Cases of Eminent Domain, 

41 Yale L. J. 221, ?46-4S (1931). Some of the Fifth 

Amendment cases can be explained most easily on this 

rationale. See, e.g., United States v. Kansas City Life 

Ins. Co., 339 U.S. 799 (1950); Jacobs v. United States, 

290 U.S. 13 (1933). 

198. Jankovich v. Indiana Toll Road Commission, 379 U.S. 487 

(1965), dismissing certiorari as improvidently granted 

where state court decision, holding airport approach height 

limit regulation to be an invalid "taking", was based on 

an adequate independent state interpretation of the 

Indiana Constitution and thus failed to present a 

substantial federal question. 

199. Griggs v. Alleghany County, 369 U.S. 84 (1962). 

200. Dittus v. Cranston, 53 Cal.ryd 284, 9 Cal. Rptr. 314, 

347 P.2d 671 (1959); Southern California Gas Co. v. City 

of Los Angeles, 50 Ca1.2d 713,32.9 P.?d 28S (1958); 

Patrick v. Riley, 209 Cal.350, 287 Pac. 455 (1930). 

201. Shaw v. Crocker, 42 Cal. 435 (1871); Green v. Swift, 

47 Cal. 536 (1874). See also, Reardon v. City & County 

of San FranciSCO, 66 Cal. 492, 6 Pac. 317 (1885) 



202. 

(discussing pre-1879 law). 

Northern Transportation Co. v. City of Chicago, 99 U.S. 635 

(1879), and cases there cited; Rigney v. City of Chicago, 

102 Ill. 64 (1882.); Cormack, Legal Concepts in Cases of 

Eminent Domain, 41 Yale L. J. 221, 225 et seq. (1931); 

2 Nichols, The Law of Eminent Domain §§ 6.38, 6.4 

(Rev. 3d ed. 1963). 

203. 2 Nichols, The Law of Eminent Domain § 6.42 et seq. 

(Rev. 3d ed. 1963). 

204. Ill. Const. (1870), art. 2, § 13. The background of this 

change is reviewed in Rigney v. City of Chicago, supra, 

note 202. See also, Cormack, op. cit. supra note 202, at 

244-47; 2 Nichols, id. § 6.44. 

205. Northern Transportation Co. v. City of Chicago, supra 

note 202, at 642. 

206. 102 Ill. 64, 80 (18S?). 

207. City of Chicago v. Taylor, 125 U.S. 161. 169 (1888). 

208. 2 Nichols, The Law of Eminent Domain § 6.44 (Rev. 3d ed. 

1963). 



209. 1 Debates and Proceedings of the Constitutional Convention 

of the State of California ?32 (1880). 

210. Id. at 259-60. 

211. Id. at ?62. 

212. 3.!!!. at 1190. (Except as otherwise noted, all statements 

and quoted remarks taken from the constitutional record 

in the paragraphs immediately following are from page 1190 

of volume 3.) 

213. Ibid. An almost identical argument was advanced at the 

Illinois Constitutional Convention. See 2 Debates of the 

Consti tutional Convention of the State of Illinois 1577 

(1870), quoted in Cormack, op. cit. supra note 202, at 244. 

214. See 1 id. 344-53, 2 id. 1024-29. 

215. The problem of the "second street cut" found a close 

counterpart in Eachus v. Los Angeles Consolidated Electric 

Ry. Co., 103 Cal. 614, 37 Pac. 750 (1894) and in Bacich v. 

Board of Control, 23 Ca1.?d 343, 144 P.?d 818 (1943), in 

which substantial impairment of access was held a 

compensable damaging. The hypothetical problem of diversion 

of traffic has been exemplified in many cases, including, 

e.g., Blumenstein v. City of Long Beach, 143 Cal.App.2d 264, 



~99 P.2d 347 (1956) and People v. Ricciardi, 23 Cal.2d 

390, 144 P.?d 799 (1943), holding diminished property 

values due to diversion of traffic and consequent loss 

of business non-compensable. 

216. 1 Debates and Proceedings of the Constitutional Convention 

of the State of California 349-350 (1880) (Delegate 

Shafter). 

217. Reardon v. City & County of San Francisco, 66 C~l. 492, 

505, 6 Pac. 311 (1885). 

218. See Albers v. County of Los Angeles, 62 Cal.?d 250, 

42 Cal. Rptr. 89, 398 P.2d 129 (1965). citing and quoting 

from Reardon. supra note 217, approvingly. Cf. Bacich v. 

Board of Control, 23 Cal.2d 343, 144 P.2d 818 (1943). 

219. People v. Ricciardi, 23 Cal.2d 390, 395-96, 144 P.2d 799 

(1943). 

220. See text and authorities cited, supra, notes 3, 13. 

221. 23 C~1.2d 390, 144 P.2d 799 (1943). 

222. Ibid. at 395. 

223. Ibid. at 396. 



224. ~. at 224. 

225. People ex reI. Department of Public Viorks .".. Symuns, 

54 Ca1.2d 855, 9 Cal. Rptr. 363, 357 P.2d 451 (1960); 

Bacich v. Board of Control, 23 Cal.2d 343, 144 P.2d 818 

(1943). 

226. Bacich v, Board of Control, 23 Cal.?d 343, 350, 144 P.2d 

818 (1943). 

227. .!£.!E.. 

228. See, e,g., Breidert v. Southern Pacific Co" 61 Cal.2d 

659, 39 Cal,Rptr. 903, 394 P.2d 719 (1964) (right of access 

to general street system in urban community); Valenta v. 

County of Los Angeles, 61 Cal.2d 669, 39 Cal,Rptr. 909, 

394 P.2d 725 (1964) (right of access to general road 

system in rural area); People ex reI. Department of Public 

Works v. Ayon, 54 Cal.2d 217,5 Cal.Rptr. 151, 352 P.2d 519 

(1960) (claimed right to undiminished traffic flow past 

business property). 

229. People ex tel. Department of Public Works v. Presley, 

239 A.C.A. 328, 331-32, 48 Cal.Rptr. 672 (1966). 

230. Sneed v, County of Riverside, 218 Cal.App.2d 205, 32 Cal. 

Rptr. 318 (1963), giving effect to federal cases, e.g., 



Griggs v. Alleghany County, 369 U.S. 84 (1962), recognizing 

recurrent low flights of aircraft as a basis for a taking 

of an easement for avigation. 

231. See Consolidated Rock Products Co. v. City of Los Angeles, 

57 Cal.2d 515, 20 Cal.Rptr. 638, 370 P.2d 342 (1962), and 

cases there cited. 

232. Ibid. See, generally, Sax, Takings and the Police Power, 

74 Yale L. J. 36 (1964). 

233. 50 Ca1.?d 713, 719, 329 P.2d 289 (1958). 

234. Los Angeles County Flood Control Dist. v. Southern 

California Edison Co., 51 Cal.?d 331, 337, 333 P.2d 1 

(1958), holding that ambiguous statutory language relied 

upon by utility company merely "constitutes legislative 

recognition that the district is not obligated to pay for 

utility relocations ... " except to the extent required 

by constitutional standards. 

235. Sneed v. County of Riverside, supra, note 230. The 

constitutional standards themselves, however, may imply 

the 'existence of differences of degree with respect to 

which legislative jUdgments may be judicially acceptable. 

Compare People ex reI. Department of Public Works v. Symons, 

54 Ca1.2d 855, 9 Ca1.Rptr. 363, 357 P.2d 451 (1960) (mere 



fact of deprivation of access, where abutting street is 

changed into cul-de-sac by construction of freeway, held 

non-compensable) with Breidert v. Southern Pacific Co., 

61 Cal.?d 659, 39 Cal.Rptr. S{)3, 394 P.2d 719 (1964) 

(contra, where substantial impairment of access results). 

236. Smith v. County of Santa Barbara, 243 A.C.A. 126, 

Cal.Rptr. (1966) (zoning of land contiguous to airport 

for uses other than residential). But see Kissinger v. 

City of Los Angeles, 161 Cal.App.2d 454, 327 P.2d 10 (1958) 

(zoning must be in good faith and not a subterfuge to 

reduce condemnation price). 

237. Southern Pacific Co. v. City of Los Angeles, 242 A.C.A. 21, 

51 Ca1.Rptr. 197 (1966). Cf. Bringle v. Board of 

Supervisors, 54 Ca1.2d 86, 4 Cal.Rptr. 493, 351 P.2d 765 

(1960); Ayers v. City Council of Los Angeles, 34 Cal.2d 31, 

207 P.2d 1, 11 A.L.R.2d 503 (1949). 

238. Cf. Albers v. County of Los P,ngeles, 62 Cal.?d 250, 269, 

42 Cal.Rptr. 89, 398 P.?d 129 (1965): the constitutional 

phrase, "just compensation" and its statutory counterpart, 

"value of the property" (Code Civ. Proc. §§ 1248, 1249), 

"serve primarily as pOints of departure for a case-by-case 

development of the law governing recovery for direct and 

inverse condemnation in this state." 



239. People v. Chevalier, 52 Cal.2d 299, 304, 340 P.~d 598 

(l959) • 

240. University of Southern California v. Robbins, 1 Crl.App.2d 

523, 525-26, 37 P.2d 163 (1934), quoted with approval in 

Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955). 

241. See, e.g., Los Angeles County v. Anthony, 224 Ca1.App.2d 

103, 36 Cal.Rptr. 308 (1964), cert. den. 376 U.S. 963 

(1964) (taking for motion picture and television museum); 

Orange County Water Dist. v. Bennett, 156 Ca1.App.?-d 745, 

320 P.2d 536 (1958), appeal dismissed 376 U.S. 783 (1958) 

(water spreading grounds); City of Menlo Park v. Artino, 

151 Cal.App.~d 261, 311 P.2d 135 (1957); Redevelopment 

Agency v. Hughes, 122 Cal.App.2d 777, 266 P.2d 105 (1954) 

(slum clearance). But see City & County of San Francisco 

v. Ross, 44 Ca1.~d 52, 279 P.2d 529 (1955) (taking of 

property for construction of parking garage to be leased 

to private operator for private profit-making business, 

where city failed to retain control of garage operations, 

held for an impermissible private use). 

242. See Miller v. City of Palo Alto, 208 Cal.74, 280 Pac. 108 

(1929) (damage to private property caused by fire spreading 

from city dump in which burning refuse from city incinera

tor was deposited, without taking adequate fire precautions, 

held not a taking for public use); McNeil v. City of 

Montague, 124 Cal.App.2d 326, 268 P.2d 497 (1954) (semble). 



243 •. Bauer v. County of Ventura, 45 Ca1.2d 276, 289 P.?d 1 

(1955) • See also, Granone v. County of Los Angeles, 

231 Cal.App.2d 629, 4? Cal.Rptr. 34 (1965); Ambrosini v. 

Alisal Sanitary District, 154 Cal.App.2d 720, 317 P.2d 33 

(1957) • 

244. Bauer v. County of Ventura, supra, note 243, at 286, 

distinguishing Miller and McNeil (supra note 242) as 

examples of negligence in routine operations. 

245. See, e.g., Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2d 15 

(1955) • 

246. Bauer v. County of Ventura, 45 Ca1.2d 276, 284, 289 P.?d I 

(1955). See also, House v. Los Angeles County Flood 

Control Dist., 25 Cal.2d 384, 153 P.2d 950 (1944); Ward 

Concrete Products Co. v. Los Angeles County Flood Coatrol 

District, 149 Cal.App.2d 840, 309 P.2d 546 (1957). 

247. Inverse condemnation and tort liabilities substantially 

overlap one another under present law, where a basis exists 

for a determination that the "public use" element is 

present. See Bauer v. County of Ventura, and other cases 

cited, note 243, supra (recovery supportable alternatively 

on tort and inverse condemnation theories), 

248. Public policy against discontinuance of a public use which 

has been commenced ordinarily mili'tates against specific 



relief or recovery of the property itself. See Cothran 

v. San Jose Vater Works, 58 Cal.2d 608, 25 Cal.Rptr. 569, 

37 Ca1.Rptr. 449 (1962); Wilson v. Beville, 47 Ca1.2d 

852, 306 P.2d 789 (1957). 

249. Injunctive relief is seldom available in inverse 

condemnation situations even when promptly sought, either 

because the injury is then deemed too remote or 

speculative, see Rose v. State of California, 19 Ca1.2d 

713, 726, 123 P.2d 505 (1942), or because a public use 

has intervened. See Hillside Water Co. v. City of Los 

Angeles, 10 Cal.Zd 677, 76 P.?d 681 (1958); Frustuck v. 

City of Fairfax, ?12 Cal.App.2d 345, 28 Cal.Rptr. 357 

(1963). Where the theory of inverse condemnation does 

not apply, however, as in a case where no "public use" 

element is present, relief by injunction is readily 

available. See Enos v. Harmon, 157 Ca1.App.2d 746, 321 

P.?d 810 (1958). 

250. Lorna Portal Civic Club v. American Airlines, Inc., 61 

Cal.2d 582, 588-89, 394 P.2d 548 (1964), denying 

injunction to prevent planes from flying over residential 

property at such low altitudes and with such frequency 

as to substantially impair peaceable use and enjoyment; 

remedy by way of inverse condemnation suit for damages 

deemed open as alternative. 



251. Cothran v. San Jose Water Works, 58 Cal.2d 608, 25 Cal. 

Rptr. 569, 375 P.2d 449 (1962'sustain~ng 

dismissal of action on demurrer, where plaintiff insisted 

on pleading solely on inadmissible theory of inverse 

condemnation for confiscation of property, yet facts 

alleged showed at most only a temporary tortious 

interference with beneficial use. 

252. See, e.g., Rose v. State of California, 19 Cal.2d 713,. 

123 P.2d 505 (194~). 

253.. Citizens Utili ties Co. of California v. Super ior Court, 

59 Cal.2d 805, 31 Cal.Rptr. 316, 382 P.2d 356 (1963); 

Pacific Gas & Elec. Co. v. County of San Mateo, 233 Cal. 

App .?d ?68, 43 Cal. Rptr. 450 (1965); Frustuck v. City of 

Fairfax, 212 Cal.App.2d 345, 28 Cal.Rptr. 357 (1963). 

254. See, e.g., Citizens Utilities Co. of California v. Superior 

Court, supra note ?53; Youngblood v. Los Angeles County 

Flood Control District, 56 Cal. 2d 603, 15 Cal. Rptr. 904, 

364 P.2d 840 (1961). 

255. Town of Los Gatos v. Sund, 234 Cal.App.?d 24, 44 Cal.Rptr. 

181 (1965), moving expenses and costs of relocating a 

going business held non-compensable in absence of 

statutory authority. See also, cases cited supra, 

note 200. 



256. 62 Cal.?d 250, 42 Cal.Rptr. 89, 398 P.2d 129 (1965). 

257. Ibid. at 267-68. 

258. Ibid. at 269. 

259. Ibid. at 272. 

260. Rose v. State of California, 19 Cal.2d 713, 123 P.2d 505 

(1942) • 

?61. Ibid. at 725. See also, Bacich v. Board of Control, 23 

Ca1.2d 343, 144 P.2d 818 (1943). In Powers Farms v. 

Consolidated Irrigation District, 19 Ca1.2d 123, 126, 

119 P.2d 117 (1941), the court said: "Although the 

Constitution grants the right to compensation, it does 

not specify the procedure by which the right may be 

enforced. Such procedure may be set up by statutory . . . 
provisions, and when so established, a failure to comply 

with it is deemed to be a waiver of the right to compel 

the payment of damages." 

262. Powers Farms v. Consolidated Irrigation District, supra 

note 261; Bellman v. County of Contra Costa, 54 Ca1.2d 

363, 5 cal.Rptr. 692, 353 P.2d 300 (1960); Bleamaster v. 

County of Los Angeles, 189 Cal.App.2d 274, 11 Ca1.Rptr. 

214 (1961). 



?63. Frustuck v. City of Fairfax, 212 Cal.App.2d 345, 28 Cal. 

Rptr. 357 (1963), concluding that inverse condemnation 

suits relating to real property are subject to five year 

period of limitations, Code Civ. Proc. §§ 318, 319; 

Ocean Shore R. Co. v. City of Santa Cruz, 198 Cal.App.2d 

267, 17 Cal.Rptr. 892 (1962), applying three year statute 

of limitations, Code Civ. Proc. § 338(2), but noting that 

case law is divided as to which statutory period applies. 

Compare l'Iilson v. Beville, 47 Cal. 2d 852, 306 P.2d 789 

(1957). At present, of course, inverse condemnation 

actions against public entities are governed generally 

by the six months period for suit allowed after rejection 

of a claim. See Govt. C. § 945.6. 

264. Stafford v. People ex reI. Department of Public Works, 

195 Cal.App.2d 148, 15 Cal.Rptr. 402 (1961), cert. den. 

369 U.S. 877 (1962); Vinnicombe v. State of California, 

172 Cal.App.?d 54, 341 P.2d 705 (1959). 

265. See People v. Chevalier, 52 Cal.2d 299, 340 P.2d 598 (1959), 

sustaining validity of statute making official resolution 

of public necessity conclusive evidence (Code Civ. Proc. 

§ 1241(2); Linggi v. Garovotti, 45 Cal.2d 20, 27, 286 P.2d 

15 (1955), pointing out that burden of proof and other 

evidentiary rules applicable in private condemnor's suit 

require "a somewhat stronger showing • . . than if the 

condemnor were a public or quasi-public entity." 



# 65 

STUDY RELATING TO INVERSE CONDEMNATION 

PART II. MODERNIZING INVERSE CONDEMNATION: 

A LEGISLATIVE PROSPECTUS 

by 

* Arvo Van Alstyne 

11/30/67 

* This study was prepared for the California Law Revision Commission 

by Professor Arvo Van Alstyne, College of Law, University of Utah. No 

part of this study may be published without prior written consent of the 

Commission. 

The Commission assumes no responsibility for any statement made in 

this study, and no statement in this study is to be attributed to the 

Commission. The Commission's action will be reflected in its own recom

mendation which will be separate and distinct from this study. The 

Commission should not be considered as having made a recommendation on a 

particular subject until the final recommendation of the Commission on 

that subject has been submitted to the Legislature. 

Copies of this study are furnished to interested persons solely for 

the purpose of giving the Commission the benefit of the views of such 

persons, and the study should not be used for any other purpose at this 

time. 



M:lDERNIZING INVERSE CONDEMNATION: A LEGISLATIVE PROSPECTUS 

The present study undertakes to identify the general policy 

criteria which are relevant to the formulation of an acceptable and 

rationally grounded body of statutory law providing for inverse con

demnation liability of public entities • .!. These criteria are derived 

in part from an examination of judicial opinions applying 1t\verse 

condemnation principles to specific controversies, although they are 

only rarely articulated in terms in such oPinions.l To some extent 

they are reflected in statutory language promulgating legislative 

standards of inverse liability or immunity; but such statutes are also 

comparatively rare, and are ordinarily limited in reach to discrete 

and particularized instances.1 To a considerable extent they find 

support by analogy in policy considerations incorporated in prevailing 

legislation defining the scope and limits of governmental tort liability 

and immunity.i Inverse condemnation, it must be recalled, is in the 

field of tortious action; it has been, historically, one of the most 

conspicious techniques for avoidance of traditionally accepted govern

mental tort immu,1ity, and thus shares many of the substantive and pro

cedural features of governmental tort liability.1 Finally, relevant 

policy criteria are adduced, in part, from study of the extensive 

legal literature examining specific problems of constitutional liability 

for taking and damaging of private property • .§. 

An effort is also made here to assess these policy standards 

as applied to typical and recurring forms of inverse condemnation 

claims, in an attempt to evaluate their weight and significance 

in discrete but realistic situations. To be sure such policy eval

uation may sometimes lead to conclusions which are substantively 

irrelevant because contrary to prevailing judicially declared 



7 
constitutional noms.- However, as indicated in the preced1.rlg study 

of the scope of legislative authority over inverse liability there are 

various avenues for statutory l!IOdification, even assuming constitutional 

liability as a basic datl.ln point, which may bring the administration 

8 
of such liability into closer correspondence with acceptable policy.-

On the other hand, it is equally possible that objective policy 

evaluation may indicate that prevailing rules for dei:erm1n1ng What 

kinds of property injurl.es are constitutionally canpensable are in

adequate or irul.qu1table. If so, a rational legislative prcgram might 

well include payment, in certain cases, of compensation which is not 

constitutionally required.! 

A final phase of this study will undertake to examine the pro-

c:edural aspects of inverse condemnation litigation and its admtn1s-

tration by public entities. Incl.uded in that phase will be an eval-

uation of problems relating to the measure of c(ll1lpensation for property 

"damage" and property "taldng", as well as the need for and desirab1lity 

of authorizing flexible foms of relief other than, or in add1tion 

to, damages. 

General Goals of Inverse Condemnat:1on Policy 

The generality and ambiguity of the constitutional 11m1tation 

-that private property shall not be "taken or damaged for public 

use" without payment of "just compensation"-has been the generating 

source of an extensive, if not always edifying, judicial gloss. 

'!he central thrust of the deciSional law in California has 

related to the problem of according substantial meaning to the 

innovative concept of "damaging" for public use. '!he "damage" clause 

{,jas added in 1879 with the clear intent of its proponents to expand 

liability beyond what had been included within the original notion 
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of'taking" • .!.£ The problem which has engaged the courts, for the most 

part, has been how fcor beyond earlier limits liability can be extended 

without thereby opening the vaults of the public treasury too widely 

to inverse claimants • .!.!. The search for rational limitations upon 

inverse liability has, accordingly, taken many tortious and inconsistent 

turns and has motivated judges to advance numerous subtleties of logic 

d . 12 an reasorung.-

Beneath the often muddled and disorderly array of inverse 

cases, however, one can readily perceive the primary elements of the 

conflict. On the one hand is the interest in encouraging the full 

use of governmental powers for the general public welfare, unimpeded 

by improvident or =ippl1ng financial drains imposed to pay compen-

sation for injuries sustained by owners of private property adversely 

affected by public programs and activities. The bedrock foundation 

of this interest 1s the general conviction that even the most affluent 

society cannot feasibly assume the costs of socializing all of the 

13 private losses which flow from the activities of organized government~ 

It is thus assumed that some uncompensated losses of values identified 

with property are an inevitable and hence justifiable part of the 

cost of social progress, or alternatively, that the net long-term 

increase in commun1ty benefits flowing from public enterprises and 

collective decision-rnaking will ultimately offset or exceed those 

losses. 

On the other hand, there is also a deeply rooted social interest 

in protection of private property values together with the socially 

stabilizing influences and entrepreneurial incentives deemed to be 

aSsociated with such values, from undue impai.l:ment by forced contri-

14 bution of a disproportionate share of the burdens of community progress.-
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The strength of this interest is underscored by the fact that it is 

explicitly embodied in the constitutional ethic of the eminent domain 

15 clauses themselves.--

A preliminary statement of the policy criteria relevant to 

resolution of this fundamental conflict of interests cormnences with 

recognition of the fact that particular governmental claims to freedom 

from inverse liability are seldom of equal weight or persuasiveness. 

Familiar decisions illustrate the truism that very substantial losses 

of property values--even to the point of total destruction--are some

times held to be non-compensable under constitutional standards.!§. 

The social interest to be served by a "taking' or "damaging" of private 

property seemingly may, in certain instances, outweigh the constitutional 

policy of paying for it. The usual doctrinal formulation of this re-

sul t is couched in the language of "police power", a rubric for non-

compensability whose counterpoint is usually described as "eminent 

domain power", In effect, eminent domain begins where police power 

17 ends.- However, to postulate a legal continUI:III along which "police 

power" (i.e., noncompensability of resulting property damage) gradually, 

by degrees, merges into and becomes "eminent domain power" (i.e., 

compensation must be paid) is to propose not a test for, but a des-

cription of resul ts. fobreover, a description which seeks to rationalize 

holdings of compensability ~~ as mere differences of degree is 

scarcely explanatory and implies the existence of unarticulated 

18 decisional factors.- It also tends to obscure often significant 

differences in the qualitative nature of the governmental interests 

19 being asserted.-

Private interests embodying significant social and economic 

values likewise assert claims, in the context of inverse condemnation 
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litigation, which vary in weight and persuasiveness.l2. Here, too, 

judicial reasoning is characterized by circularity in many instances, 

with determinations favoring or denying compensation normally expressed 

as a conclusion that "property" has or has not been taken or damaged. 

This dependence upon conceptual isms tends to obscure the underlying 

issue of why the particular private interest should prevail over the 

public interest to '<hich it is opposed in the circumstances at hand. 

The comparative importance to be accorded the claimant's interest 

presumably reflects a judicial assessment of its economic character-

is tics and social significance in the hierarchy of accepted community 

values, discounted in proportion to the countervailing values represented 

in the public interest at stake. For example, the policy of preserving 

established geographic interrelationships between the various localities 

within the conununity, as based upon time, distance, and ease of trans-

portation, is often assimilated to a private interest of abutting owners 

in access to the general system of community streets by travel in 

21 
both directions upon the street on which their property abuts.-

Thus, in cul-de-sac cases, compensation may be required for impairing 

such access by "dead-ending" an existing street, thereby limiting the 

property owners in the ~-de-sac to travel to the general street 

22 
system in one direction only...- other types of street improvements, 

such as median barriers, and the adoption of one-way-street traffic 

regulations, may have precisely the same practical impact upon abutting 

and nearby property owners as the creation of a physical cul-de-sac; 

yet, in this context, the claimant's interest is routinely denied 

constitutional protection • .?1. 

Although rarely articulated in judicial opinions, disparate 

results in factually similar cases such as those just cited are 
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probably best understood as representing a judicial conviction that 

private interests are more deserving of protection in one instance 

than the other, that the public interest differs significant f in the 

two situations, or that the relative significance of the competing 

interests varies as the facts change. The reasons underlying such 

felt differences may properly be attributed, generally, to basic 

considerations of public policy pertinent to the entire field of inverse 

condemnation. Among these considerations the following may be identified 

as influential, and occasionally determinative, elements: 

First, a substantial degree of legal protection should be given 

to reasonable reliance by individuals upon the relative permanence 

of existing resource distribution patterns, and reasonable expectations 

that existing institutional arrangements conducive to the preseravtion 

of established values will not be substantially disturbed in the 

interest of the general welfare without a fair and equitable allocation 

of costs. 24 The historical reasons for the addition of the "or damaged" 

clause to state constitution is evidence of the importance of this 

reliance element in the prevailing conception of inverse condemnation 

liability.25 

Yet, it is only those expectations of institutional and dis

trubutional stability which are "reasonable" that command legal pro

tection most insistently. The law of eminent domain was never intended 

to prevent necessary changes in resource allocations to further public 

programs and public policies, but only to impose a rational condition 

of just compensation as the price for changes which, absent compensation, 

would appear to consist of arbitrary exploitaj;i.on~ Accordingly, 

the notion of "reasonable" expectations may be deemed to include an 

implicit understanding that certain kinds of governmental action 
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may properly be undertaken without compensation for resulting private 

27 economic losses.- In others, expectations regarding stability of 

existing conditions may be qualified by realization that in the event 

of certain kinds of governmentally caused losses, the constitutional 

norm of fair and equitable cost allocation does not require payment 

f - t- 28 o pecuru.ary compensa ~on.-

It should also be recognized that the policy of protecting the 

reliance interests of property owners is generally fully applicable 

to governmental entities as well as natural persons in their role 

29 as owners and users of property.- Except, perhaps, where disparities 

of size or of incidence of political or functional responsibilities 

may significantly distort the normal relationships between property 

owners,2£ the reasonable expectations of public entities as to the 

varieties of uses to which their property may be put without incurring 

liability to neighboring property owners are presumptively as deserving 

of legal consideration and protection as the similar expectations of 

private citizens. Nothing in eminent domain policy suggests that the 

law should deliberately discriminate in its normative treatment of 

public as compared with private property owners similarly situated. 

Second, the concept of "just compensation" assumes th3t it is 

constitutionally improper in general, for government to undertake to 

31 benefit one citizen at the expense of another.- Accordingly, in the 

absence of persuasive contrary reasons ih particular cases or particular 

categories of cases, the adverse economic impact of public programs 

and public improvements normally should be distributed over the public 

at large which is presumably benefitted thereby, and should not be 

borne in disproportionate degree by individual property owners or 

discrete and limited groups of property owners. Since many public 
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activities involve inherent but often avoidable risks of disruption 

of settled private investments and of reasonable private expectations 

regarding uses of available resources ,)2 this policy favoring normal 

compensability for resul"ing harms tends to act as a brake against 

insensitive or over-enthusiastic administration. It encourages 

careful planning and more adequately considered choices between oper-

ational alternatives. 

HoNever, it must be kept in mind that public projects ordinarily 

tend to confer benefits, albeit intangible and difficult to measure 

in some cases, as ",ell as to impose burdens.E The s=pe of the cost 

allocation function Nhich feasibly may be assumed by the law in inverse 

condemnation should thus take into account the relative incidence of 

both benefits and burdens. An approximate equivalence of burdens and 

benefits experienced by a property owner would, for example, suggest 

34 absence of net compensable damage.--

Third, governmental liability for just compensation for a 

"taking" of "damaging" of private property must necessarily be subject 

to rational limitations, so that socially desirable governmental 

35 policies and programs are not unduly deterced.- The exercise of 

public power for the public good inevitably impinges with varying 

effect upon different individuals and their property. Acceptance 

of full liability for,all such proper~i injuries could conceivably 

multiply govermental liabilities and the costs of their administration 

to a fiscally crippling degree, dis=uraging essential as well as 

merely desirvble public improvements and regulatory programs. 36 The 

goal of a fair and politically acceptable, economically justifiable 

allocation of public resources thus presupposes the need for confining 

inverse condemnation liabilities ~dthin reasonably clear and ascertain-
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able limits. The limits of fiscal acceptability generally should 

represent the points at which the policy of fairness in cost allocation 

is outweighed by the need for substantially unimpeded pursuit of govern

mental Objectives. Ilhere those points cannot be ascertained with 

reasonable economy of effort or defined with reasonable precision, 

a measure of legislative arbitrariness in prescribing the limits of 

compensability may well be justified as an approximation of fairness. 37 

Fourth, the need to keep inverse condemnation costs within 

manageable bounds commensurate with available fiscal resources is 

minimized to the extent that feasible loss-shifting mechanisms are 

available~ If private costs imposed by governmental action can 

be readily absorbed elseWhere, and their incidence shifted away from 

the public fisc to non-tax resources by market forces or other ins tit-

utional devices, the problem of fairness in cost allocation may be 

resolved without the inhibiting spectre of governmental paralysis. 

Loss-shifting alone, however, does rot provide an occasion for increased 

inverse liabilities; it merely enlarges the scope of policy options 

open to the legislature in formulating rules to govern the indidence 

and practical operation of inverse liability.~ 

Fifth, the administration of inverse liability should be char

acterized to the optimum degree by eaSe of predictabili~y and economy 

of disposition, so that negotiated settlements are facilitated and 

litigation reduced or discouraged. 40 Statutory standards should be 

formulated with an eye to simpliCity, clarity and efficiency. The 

principles of substance and procedure adopted in line with this policy 

should thus be calculated to provide practical and workable guiaelines 

for claims negotiators and attorneys, recognizing implicitly that the 

law cannot afford to be unduly particularistic in its application.~ 

I'breover, as administrative economies are achieved, public agencies 
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should be enabled to plan more effectively for the most efficient 

use of available funds. 

Sixth, the particulars of any legislative program relating to 

inverse condemnation should avoid disturbing existing rules of settled 

law except where clearly justified by policy considerations of sub

stantial importance.£ The formulation of novel rules of law, not 

grounded in familiar principles or their application, tends to create 

uncertainty and to encourage litigation. Thus, not only should existing 

statutory and decisional law be the starting point for development 

of a legislative program, but care should be taken to avoid creation 

of broad and nebulous new areas of possible inverse liability through 

use of unduly general statutory language. On the other hand, vmen 

existing law tends to work injustice or to frustrate sound considerations 

of policy, departures therefrom should be readily undertaken. 

Seventh, public entities should be accorded the maximum degree 

of flexibility of administrative action to avoid inverse liability 

where possible, and to mitigate its extent when avoidance is not 

feasible. For example, the law should provide ample scope for al ter-

43 native remedies to damage awards.- The funding of inverse liabilities 

should also be facilitated through a variety of techniques in order 

to assure payment to the injured claimant and minimize the adverse 

impact of unexpectedly large judgments.~ 

Classification of Inverse Condemnation Claims 

The general policy criteria here suggested obviously do not, 

in themselves, furnish adequate guiaelines for evaluating the adequacy 

of all aspects of present inverse condemnation law. Indeed, it seems 

apparent that in attempting to employ this set of criteria as a basis 

for critical assessment of specific aspects of the present law, 

internal policy conflicts "Jill inevitably occur. 

-IQ~ 
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ations and recommendations for a legislative program thus require a 

careful weighing and balancing of the competing interests reflected 

in these policy criteria, as applied to recurring and typical factual 

situations from which inverse claims have been generated historicallY.~ 

In view of the sterility and circularity of the typical doctrinal 

approaches to the problem of inverse condemnation, it is believed 

that, for present purposes, a meaningful analysis can be best developed 

by a detailed appraisal of a) the objectives and functional character-

is tics of the various types of governmental activities which generate 

inverse claims, and b) the qualitative and quantitative aspects of the 

kinds of "property" injuries which typically ensue therefrom. The 

former elements are usually assimilated within judicial discussion 

or the concepts of "taking", "damaging", and ''public use"; the latter 

generally are reflected to one degree o~ another, in judicial treatment 

46 of "property" and "just compensation".- Avoidance of the traditional 

doctrinal terminology, hol.ever, should assist in exposing the pragmatic 

considerations which bear upon the relativity of the competing interests. 

For present purposes, inverse condemnation claims may be con-

veniently classified as ariSing in one of five distinguishable sit-

ti 
47 ua ons:-

1. Physical destruction of private property, or loss of 

its physical possession and enjoyment for a temporary or permanent 

period of time, as the result of governmental activity, 48 deliberately 

conceived or undertaken for that purpose with respect to the property. 

Illustrations include claims based on summary abatement of public 

nuisances, destruction of plant or animal pests, demolition of buildings 

to prevent conflagration, and governmental appropriation or occupation 

of private property under mistake as to ownership. 
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2. Physical harm to private property (i.e., by actual invasion, 

destruction, or appropriation), caused by governmental activity not 

deliberately calculated (as in category 1) to bring about the result 

but rather to achieve some other appropriate objective, whether or 

not the ensuing harm was foreseeable or a product of negligence. 

Examples include claims involving flooding, erosion, landslides and 

loss of lateral support, allegedly resulting from the construction or 

maintenance of public improvements. 

3. Financial loss intentionally imposed upon a property owner, 

with or without physical harm to his property, by governmental compulsion 

that the owner use his property in a certain manner, or take or submit 

to pres=ibed action with reference to the property, without compensation. 

Examples include claims for the cost of compelled relocation of public 

utility structures to make way for public improvements, the cost of 

compliance with orders issued in the enforcement of building and 

safety codes, and the value of dedications or contributions exacted 

as the price of subdivision approvals, building permits, and zoning 

variances 0 

4. Nonphysical or intangible harm to private property consisting 

of loss or diminution of value, utility, attractiveness, or profitability, 

caused by govecr.mental non .. regulatory actiVity, whether or not the 

harm was a foreseeable or calculated consequence of that activity, 

or was a product of negligence. Claims based on loss of access 

light, and air, caused by freeway construction, and claims grounded 

upon annoyance or interference with enjoyment due to noise or noxious 

odors produced by governmental activities are typical of this category. 

5. Financial loss imposed upon a property owner, ordinarily 

without physical harm to his property, by government regulatory 
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prohibition against specified use or development of ~operty. Typical 

examples include claims based upon restrictive zoning and land-use 

controls resulting in impairment of market value or loss of anticipated 

profits from commercial exploitation of the property. 

The attractiveness of the classification scheme here suggested 

lies in its exposure of the functional relationship between the char·

acteristics of the governmental activity which causes the injury and 

the nature of the resulting injuries sustained. For example, it seems 

reasonable to anticipate that the policy considerations relevant to 

compensability of affirmative fiscal burdens deliberately imposed upon 

some private property owners (e.g., costs of relocation of utility 

facilities) in connection with the construction of a highway (claims 

wi thin category 3) may differ in both principle and persuasiveness 

from those which relate to other private losses (e.g. impairment of 

access or reduction in traffic flow) unintentionally produced by the 

same project (claims within category 4). In addition, it is believed, 

that claims involving tangible or physical damage are likely to 

involve similarities which may be overlooked or confused if treated 

together with claims based on intangible losses allegedly reflected 

in disparagement of market value. Finally, useful analogies and 

comparisons are deemed more likely to be perceived by discussing like 

forms of governmental action and private damage together. 

The general scope of inverse condemnation claims, as will be 

seen from the proposed classification scheme itself, is exceedingly 

broad. The range of judicial decisions discussing the substantive 

principles of inve~se condemnation law is even broader. The reason 

is that these principles serve three significant but distinguishable 

purposes in litigation:49 (1) They are the basis for adjudication 
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of claims to just compensation predicated upon an alleged "taking" 

or "damaging" where no affirmative eminent domain proceedings were 

instituted. (2) They provide a doctrinal foundation for determination 

of claims that compensation offered to be paid for a conceded "taking" 

or "damaging" is inadequate or omits compensable elements of value. 

(3) They comprise the doctrinal setting for judicial review, and either 

invalidation or authentication, of governmental action which is 

challenged on the ground that it exceeds the constitutional limits 

imposed by the eminent domain clauses. 

In the last of these roles, the principles of inverse condem-

nation operate in a somewhat abstract and strictly limited fashion. 

Such litigation examines challenged governmental action primarily in 

a prospective way, seeking to determine whether it should be annulled 

or restrained in the interest of preventing a threatened future taking 

or damaging of private property. Actual damage often is nonexistent, 

since the threatened governmental action has not yet been undertaken; 

or if some actual injury has been in fact sustained, its extent may 

be either speculative or uncertain in amount. For example, the con-

clusion, based on principles of inverse condemnation, that a statute 

forbidding the mining of coal in such a way as to cause subsidence 

of the overlying land surface is constitutionally unenforceable, is 

quite a different judgment from one awarding a specified amount of 

money as "just compensation" for the effective impairment by the statute, 

of the mining company's right to commercial exploitation of its coal 

d "t 50 eposl. s.-

Where the pecuniary incidence of the private loss is still 

largely prospective, restraint against enforcement of the statute 

will often mitigate the threat of substantial (other than temporary) 
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loss. Where this is the case, a demand for prospective pecuniary 

reli~ may pose problems of judicial policy which are entirely absent 

from a suit for injunictive relief. A decree that a statute is un-

enforceable, for example, costs the government treasury Ii tUe or 

nothing, apart from losses chargeable to frustration of the statutory 

objective. A pecuniary a;,ard of damages for inverse compensation 

on the other hand, may vindicate the statutory purpose, but at a 

heavy cost to the fiscal resources of the public entity. Conversely, 

a denial of equitable relief should not be assumed to represent pre-

cisely the same assessment of policy considerations that would be 

appropriate to a denial of monetary damages. If a substantial govern-

mental improvement, intended to facilitate important commercial and 

private institutional arrangements, has been brought into operational 

activity--for example, a muniCipal airport--injunctive relief against 

the =ntinuation of those activities for the reason that they "take" 

or "damage" private property may well be denied on public policy 

52 grounds and the claimant relegated to a mcnetary remedy.---

The underlying differences between a suit seeking to invalidate, 

annul, or enjoin some type of prospective or un=mpleted governmental 

activity, and one for damages on the ground of inverse condemnation 

represents primarily considerations of short-range remedial rather than 

of long-range substantive policy_ In the end result, an injunction 

against the inception or continuation of action which threatens to 

take or damage private property forces a responsible political choice 

between termination ot modification of the program and use of affirmative 

eminent domain proceedings to accomplish the ultimate objective without 

alteration. Functionally, an award of inverse damages ratifies a 

completed choice between the same al ternati ves • Ac=rdingly, both 
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types of cases will be discussed interch",ngeably herein, insofar as 

they bear upon the issues of substantive policy. The distinctions 

between them which are reI event to the shaping of remedies will be 

discussed separately. 

Policy Perspective: Problems of Approach 

Before turning to an appraisal of speCific types of inverse claims 

within the suggested classification scheme, two additional preliminary 

problems require attention. 

Overlap with tort liability. First, there 1s lurking in the background 

of any contemporary discussion of inverse condemnation law the perSistent 

influence pf the discredited dl'lctrine o~ governmental tort immunity.53 To 

be sure, the immunity rule has been abolished in California, and replaced 

by a statutory regime of qualified liability .54Undeniably, hewever. judicial 

shaping of inverse condemnation concepts prior to these recent develop-

ments was influenced substantially by a judicial disposition to avoid the 

logical consequences of the former immunity doctrine where rationally 

feasible to do so .55 This historical legacy , with its resultant confusion 

and overlapping of tort and inverse liabilities, tends to exacerbate the 

inherent difficulties of policy evalution relation to compensability of pri

vate losses caused by governmental activities. 

The most extensive area of overlap of tort and inverse claims is 

with respect to nuisance, a ground tof tort liability which was generally 

deemed a partial exception to gcovernmental immunity, 5 6 but which perhaps 

because of greater certainty of result, was a frequent basis upotn which 
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claimants predicated inverse condemnation suits.5 7 In California, espec

ially, judicial willingness to accept inverse condemnation as a conceptual 

vehicle for awarding relief from governmentally created private nuisances 

is important for two reasons. It provides a constitutionally grounded tech

nique for avoidance of the principle, expressly stated in statutory form, 

that a condition or activity expressly authorized by statute is nllt a nuisance .58 

And, secondly, it constitutes a defensible ( but not necessarily exclusive) 

theoretical basis of governmental liability for private nuisances, notwith

standing the deliberate failure of the Legislature to include such nuisances 

as a statutory ground of tort liability in the California Tort Claims Act of 

1963. 59 

It foll(>ws that, to some extent, an examination of specific inverse 

condemnation claims will necessarily involve a consideration of policy 

factors relevant to nuisance liability. 60 To a lesser degree, a similar 

relationship will be involved in considering problems exhibiting the general 

characteristics of trespass, although the difficulties of confusion and 

overlap are minlmimized here by the fact that liability for trespass was 

not generally viewed as an exception to governmental immunity. 61 In 

addition, many of the California inverse condemnation cases repeat the 

formula, only recently clarified, that an injurious act of a g.vernmental 

entity is not actionable on inverse condemnation grounds unless, as be

tween private persons Similarly situated, the same injury would be the 

basis for a private tort action. 62 Although it is now clear that this formula 

is not to be regarded as a conclusive test or limitation upon the scope of 
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inverse liability, its W storical persistence tends to fog the decisions. 

Basically, the doctrinal and conceptual distortions which, as a 

by-product of sAvereign immunity, have crept into the law "'f inverse 

condemnation tend to plague the ooserver by making it difficult to sort 

out the elements of the factual situations into their tort and inverse com

ponents. To a considerable degree, of course, difficulties of this order 

may be meaningless in a broader view of the extent to which private losses 

occasioned by governmental activities should be SOcialized through loss

distributing mechanisms such as damage awards by courts. The danger 

is that the broad view may be lost in the glare of tort-inverse similarities. 

It should not be forgotten that liability may be imposed by constitutional 

compulsion in certain situations - for example, cases lacking in a show

ing of fault, or cases in which foreseeability of harm is wholly wanting -

in which tort principles would preclude any award of damages to the injured 

property owner. 64 Conversely, over-attention to the tort analogue may 

beguile the observer into all too ready an acceptance of the view that if 

tort liability normally would be available as between private persons, 

inverse condemnation liability is not appropriate. This view, unfortunately, 

would overlook the possibility that there may be situations In which in

verse liability is supported by sound considerations relevant to the 

constitutional principles of eminent domain, although liability on tort 

principles may well be denied by the applicable statutes for reasons 

appr(\priate to administration of tort law. 65 

Happlly, a practical solution to the problem caused by the overlap 

of tort and eminent domain concepts is readily available for present PllI]:Oses. 
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Since the difficulties in question are largely doctrinal in nature, while 

the present study attempts an essentially pOlicy-oriented analysis to 

which doctrinal rules are relatively unimportant, the overlap may be ig-

nored as substantively immaterial. In cases where policy suggests inverse 

compensability for particular harms, the availability of an alternative tort 

remedy can be independently considered from the viewpelint of remedial 

policy, a matter to which overlap and duplication are most directly rele-

vant. 

Police power v. eminent domain. A second preliminary problem -

one which will require more thorough treatment than the first - relates to 

the traditional conceptual dichf.'ltomy of police pttwer and eminent domain 

power. As already pOinted out, the tendency of some CAurts to employ 

these two conceptualizations of governmental functions as apparent 

criteria for deciding issues of inverse compensability is worse than useless. 66 

Yet the tendency is so pronounced and its examples so n~rous as to 

suggest the existence of supportive policy conSiderations, however dimly 

perceived or intuitively felt by the courts, which m!litate against compen-

sability of private l11uries flowing from "police power" measures and favor 

compensability when "eminent domain" power is exerCised. The effort to 

identify and describe the characteristic aspects of governmental action 

affecting private property which justify a judicial ascription of "police 

power" rather than "eminent domain", and vice versa, has long occupied 

the attention of bAth courts and scholars. 67 At least six different views 

appear to be reflected in the legal literature: 
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U) Physical invasion v. regulation. A physical encroachment upon, 

e>r use or occupation of, a privately owned asset of economic value is 

often regarded as characteristic of eminent domain pOwer, while prescrip

tion of a regulation of conduct with respect to the use of economic re

sources is usually classified as a police power" measure. 68 In more 

sophisticated but not essentially dissimilar versions, the distinction 1s 

sharpened by introduction of the purpose of the governmental action - pro

tection of the public health, safety, and welfare being a clue to police 

power, while acquisiti.m or enlargement of the fund of public assets is 

deemed to be a mark of eminent domain. 69 Or, putting it in engagingly 

simple terms, police power seeks to restrict property rights out of neces

sity, while eminent domain seeks to appropriate such rights because 

they are useful. 70 

It may be readily conceded that this way of looking at the problem 

of inverse condemnation possesses an undeniable element of usefulness 

where actual physical occupatiOn or taking over of privately Awned land 

or improvements (i.e., the most obvious forms of "property") is concerned.?! 

Compensation is normally awarded in such cases, 72 and the results can 

usually be verbalized in familiar legal terms as the acquisition by the 

governmental entity of a typical interest in the land~3 On the other hand, 

it fails to provide a useful rationale for i dent1fying or explaining those 

situations in which compensation for phySical destruction or taking over 

of private property is exceptionally denied. 74 Nor does it draw a mean

ingful line indicating at what point regulations of conduct or use go s .. 

far as to be regarded as a compensable taking notWithstanding the 
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absence of physical appropriation. 75 

The appropriation-regulation approach has other deficienCies 

apart from its inability to explain major areas of inverse case law. 76 

It assumes that the objectives to be secured by appropriation cann!'lt be 

obtained through regulation, where inmality appropriation and regulation 

often are simply alternate techniques forcchieving the same result. 

Protection of airport approaches from avigation hazards, for example, 

could be secured either by condemnation of servitude or by land use re-

gulation, with identical impact upon the exploitation potential of land 

beneath the approach areas, but with potentially divergent consequences 

for compensability of the land owners. 77 In effect, under modern sophis-

ticated notions of the varieties of interests in land that are assimilated 

within the "property" concept,78 most regulatory impositions can readily 

be verbalized as appropriations of property, and the ultimate purposes of 

many physical appropriatipns may be acc,",mplished with equal efficacy 

through carefully tailored regulations. 79 To postudate a difference in 

coJrlusirms regarding compensability upon the supposed dist1nction be-

tween physical invasions or appropriations and regulations of use is thus 

to subject such results to the danger of manipulation and inequality of 

treatment of essent1ally like claims. 

Finally, the questionable value of this approach seems to be even 

further reduced in a jurisdiction where, like California, the Cf'nstitut1on 

requires payment of just compensation for a "damaging" as well as a 

"taking" of private property. It is clear. histoncally, that the damage 
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clauses were introduced precisely for the purpose of enlarging compensa

bility beyond the outer limits seemingly marked by traditional JudiCial 

acceptance of physical invasion as the test of a "taking". 80 

The appropriaUon-regulatton approach thus seems til possess 

very dubious utility as a tool of legal analysis. lUI Ilrincipal Significance, 

perhaps, Hes inlhe implicit suggestion that When a physical invasi_n. 

appropriation, .. r use by government of private assets occurs, a pre

sumption should arise favoring payment of the constitutienally required 

compensation. This presumption, however, is .nly a starting point for 

further analysis. It may be dispelled by other cltnsideratiens; and 

its absence in a particular case, because of lack of physical appro

priation, does not foreclose compensability in any way, nor even create 

a contrary presumption. Its analytical worth is, obviously, .f exceed

ingly medest dimensions. 

(2) Diminution of value. Another approach, often expressed 

in judicial .pini.ns, 81 emphasizes the magnitude of the property 

owner's loss as the key to compensation. Focussing attention Dot 

upon the nature of the power being exercised, but upon the quantita

tive impact of the imposition, this view intimates that large depriva

tions nermally call for compensation to be paid while small ones -

those properly assimilated within the idea of the "petty larceny" .f 

the pOlice power - are noncempensable. 82 

Like the physical invasion approach, this one, too. fails to 

provide an adequate framework for reconciliation of the dec1s1ens. 

It is clear that some types of governmental action may, with impunity, 
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destroy enormous economic values, while other kinds of relatively minor 

losses regularly command compensati!'>n. 83 Mflreover, unless qualified 

in major respects, a test based solely on diminution of value would have 

a potential impact upon vast areas .f governmental activities to a perva-

sive degree which finds support neither in decisional law nor acceptable 

pollcy.84 Finally, except as a vague invitati.1n to !JIOipulation and 

idiosyncratic judgment,8S the suggested test . ~n~standards 

for determining at what point the line between compensable and non com-

pensable imposit1ons should be drawn. It is net even clear whether 

diminution of value is to be"taken as an independent or relative standard, 

.r, if the latter, with what basis .f comparison the pecuniary impact is 

to be appraised.86 

Despite its defiCiencies, however, it seems evident that 

degree of loss is a relevant factor to be taken into account in formu-

lating a consistent body of inverse condemnation practice. On the one 

hand, the sheer costs of administering a compensation scheme which failed 

to rule out some claims as de minimis, too speculative, or unprovable 

might well impose fiscal burdens which impair the general welfare out of 

all propertion to the more equitable cost allocations that might result. 87 

Moreover, in a large variety of situati.ns where private losses are 

readily identifiable as products of public programs, available techniques 

of s.cia1 cost accounting are probably inadequate to strike a meaningful 

pecuniary calculation of the net extent to which losses are not offset by 

benefits. 88 Yet there are a number of typically recurring situations in 
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which the magnitude of private loss from public activities seems compell-

ingly relevant - especially where the extent of private deprivation serves 

as an index to identification with certainty of those owners who have sus-

tained the burden of the public program in disproportionate degree to their 

neighbors through obvious frustration of reasonable investment-supperted 

expectations.89 As with the physical invasion approach, diminution of 

value may thus be helpful In suPPtlrting a determination that compensaUen 

should be required In certain instances; but it is wanting in criteria for 

determining when, despite substantial losses, compensation is !lQ!.. 

constitutionally required. 

(3) Balancing of public advantage against private detriment. 

Judlciall1p-service has probably been paid more often to the process of 

balancing of the cnmpeting interests, as the most feasible approaoh to 

disposition of inverse condemnation issues, than to any other.90 To 

seme extent, this "test" probably is derived from the close analogy which 

inverse condemnation is deemed t .. bear to common law nuisance liability, 

where a similar balancing process Is typically urged as the appropriate 

technique.91 In a larger sense, of course, it is merely a particular mani-

festation ef the tendency of modem jurisprudence to ~ regard li tigatien 

as primarily a process for resolution of conflicts between competing socIal 

and ectllemic i"lterests represented by the contending parties .92 In our 

present context, the test implies that compensation need not be paid for 

takings and damaglngs of private property which are "outweighed" by the 

social gains resulting n.m the governmental action under attack. 93 
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The balancing process, while superficially attractive and familiar 

has some oiIvious inadequacies. It appears to be ethically indefensible 

if taken to mean that the law will permit thetValuable interests ef seme 

members of Sf'Iciety to be sacrificed, witheut compensation, for the 

benefit of others, in the absence of any criteria ("ther than the purely 

fortuitous circumstance of ownership is a certain location) for justifying 

the selection of membership of the two groups. 94 If, however, it is under-

stood to require denial of compensation only when all members of the com-

munity, including those specially harmed, have received (or will receive 

at least) an "average reciprocity of advantage "95 which fully offsets 

their losses, some members will ordinarily receive gratu1tously valuable 

special benefits til the disparagement of the egalitarian component of our 

political and secial ethics. As long a s general confidence in the integrity 

and impartiality of public officials prevails, the latter consequence may 

perhaps be tolerated in view of the l1kelih""d that, in the long run, wind-

fall benefits will be redistributed generally tm.ughout the community by 

taxation or other economic mechanisms .96 

A more practical difficulty with the balancing approach lies in its 

assumption that Ct'Iurts (and juries) are capable ef making reasenably 

accurate quantitative comparisons between the public and private interests 

assertedly in competition. Identification of what those interests are is 

not always all easy task in itself. 97 but there is a complete absence f\f 

any meaningful calculus for weighing and comparing what are essentially 

dissimilar factf\rs. 98 Balancing thus, in practice, tends to appear to 

be unduly subjective and devoid of identifiable bases for predictability.f 
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results except where repeated adjudication has crystalized rules of 

thumb. 

The widespread acceptance of the balancing approach, despite 

its defects, is accountable in two ways. It appears to provide a raUonal 

and (at least on one assumption) not ethically disturbing framework for 

appraising in a gross and approximate way the extent to which govern-

ment has visited unnecessary and grievous losses on individuals without 

commensurate conferring of either economic advantages or community 

amenities. 99 Presumably the most obvious cases for and against com-

pensabllity wlll be exposed by the process; but it is clearly a meat ax 

rather than a finely honed scalpel. In addition, the flexibility of the bal-

ancing approach makes it attractive to appellate courts seeking for an open-

ended technique with which to shape gradually the contours of a consis-

tent and pragmatically operable body of law. 

(4) Harm prevention and benefit extraction. A thoughtful 

student of our present problem has suggested that the distinction between 

a compensable taking and a noncompensable regulation can best be drawn 

by' assessing the purpose of the governmental imposition.l00 If a 

limitation upon private land uses, for example, seeks primarily to pre-

vent nuisance-like conduct in the interest of protecting the community 

welfare, compensation should not be awarded; but if the regulation seeks 

to compel an innocent owner involuntarily to confer a benefit upon the 

community. payment of compensation should be required in order to dis-

tribute more equitably the costs of the benefit thus made available. In 

this approach, a regulation for harm-prevention purposes normally is 
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of narrow and particularized dimensions, aimed to elimination of a detri-

mental use, but leaving a broad area in which private options are available 

for engaging in other useful but non-harmful activities. A ban on brickyards 

in a residential area provides an example .101 Conversely, a regulation de-

signed to confer a benefit tends to impose more comprehensive limitations 

on private chOice, leaving the owner free only to abandon all activities 

which are economically feasible or engage in the kind of private use which 

will confer the desired benefit. Limitation of commercially valuable buildable 

land solely for use as a parkingiotl02 or a wildlife sanctuaryl03 illustrate 

situations requiring compensation under this view. 

As the principal proponent of this approach has recognized,I04 the 

harm benefit distinction is not an easy one to apply, for benefit of some 

sort is normally identifiable in connection with all types of restrictions .105 

As social policy becomes increasingly permissive with regard to the scope 

of legislative power affirmatively to promote the general welfare, the 

line between harm-prevention and benefit-extraction becomes blurred, 

appearing to be more a matter of degree than of qualitative substance .106 

This approach thus tends to be ambiguous and difficult to apply to concrete 

situations with consistency and assurance .107 It is far from obvious that 

a measure limiting the height of structures that may be built In an airport 

approach zone is a compensable conferring of benefits (as Professor Dunham 

intimates), rather than the prevention of a use (for tall buildings) which 

harms safety and amenity by interfering with airport use. Similarly, Is it 

clear that a ban on billboards along highways is calculated to prevent harmful 
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roadside deterioration and distraction of motorists, rather than to confer 

a benefit of safety and amenity? 

As a test for compensability, then, the harm -benefit distinction poses 

practical problems that greatly reduce its usefulness, although it does 

afford a cogent -:::lue to the kinds of regulatory measures which can some-

times be enforced without compensation .lOB 

(5) Enterprise function v. arbitral function. Closely related to the 

immediately preceding approach is the suggestion, recently offered by 

Professor Joseph Sax,that compensability of governmentally imposed losses 

should be determined by differentiating between governmental acquisition 

and governmental arbitration.l09 Under this view, if private economic 

losses are a consequence of governmental action which "enhances the 

economic value of some governmental enterprise", payment of just compen-

saUon is constitutionally required; but if private loss results from govern-

mental activities aimed at a "resolution of conflict within the private section 

of society", through an exercise of governmental power to arbitrate as 

between the competing claims and shifting values that comprise "property", 

compensation is not required.110 Underlying this approach is a rejection 

of the view that protection of existing economic values 1s central to the 

purposes of the eminent domain clauses; on the contrary, Professor Sax 

advances the thought that the framers were concerned primarily with pre-

venting the self-aggrandiZing propensities of arbitrary and tyrannical 

government .111 

Unfortunately, the enterprise-arbitral approach has some of the same 
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deficiencies as Professor Dunham's harm-benefit theory.lIZ The deter-

mination whether a particular regulatory measure falls at one end or the 

other of the conceptual yardstick encounters inherent ambiguities that are 

characteristically involved in any effort to appraise legislative purpose 

and effect. The solutions reached when government seeks to reconcile 

and arbitrate competition between private interests often - indeed, usually-

reflect a multitude of shifting and elusive considerations which include 

some properly regarded as enterprise-enhancing. Moreover. many mea-

sures undoubtedly include aspects of both enterprise and arbitral objec-

tives.1l3 

For example, an airport approach zoning measure enacted by a city 

might well reflect (a) an appraisal of both intangible and economic values 

inuring to the community from encouragement of air transportation facilities, 

(b) a decision favoring both private and public airport operations generally 

as against some but not all competing interests in private land development 

adjacent to airports, and (c) a desire to limit the cost of development of 

a particular publicly-owned airport or of a projected public park on the 

periphery of an airport. The first of these objects seems amomalous when 

judged by the present approach; the second appears to be a mixed arbi-

tral and enterprise decision; and the third is clearly an enterprise-enhanc-

ing decision. 

More-;:lVer., it seems that application of the approach breaks down in 

in situations such as this one.114 The enterprise/arbitral approach cannot 

be employed intelligently without taking into account the specificASl!29 
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application of the measure under consideration. Thus, an airport approach 

height restriction would, apparent! y, require payment of compensation 

if invoked to limit development of private property located adjacent to 

a publicly operated airport, but not if applied to like property on the 

periphery of a privately owned and operated airport. In the former situa-

tion, its application appears to be enterprise -enhancing; in the latter, 

it appears to be predominantly arbitral. Yet where the impact upon pri-

vate resource development is substantially identical and the same public 

purpose is equally promoted in each case, it is difficult to see why dif

ferent results are required.US 

Similarly, in Miller v. Schoene,116 which Professor Sax characterizes 

as a "correct" decision,1l7 compensation for compulsory destruction of 

cedar trees was denied, where this measure was deemed essential to 

protect nearby apple orchards from cedar rust harbored by such trees. It 

is surely far from clear, however, that mere arbitration of conflicting 

private uses was at stake .IlS The dominant position of the apple indus-

try in the economy of Virginia surely connotes the existence of indirect 

public enterprise-enhancement considerations in the background. Can 

it be safely assumed that the apple industry was exclusively "private", 

entirely divorced from government involvement in the form of direct and 

indirect subsidies or controls which, in effect, made that industry to 

some extent a mixture of public and private enterprise?1l9 It is hardly a 

sufficient answer to problems of this sort to insist that collateral and 

indirect benefits to public enterprises are to be excluded in applying the 

test.120 To so qualify it would introduce the problem of drawing a line 
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between "direct" and "indirect" benefits, thereby adding to the 

already formidable ambiguities of the approach. 

The enterprise/arbitral approach does appear to offer helpful 

insight in identifying situations in which the policy of the eminent domain 

clauses demands payment of compensation. When analysis of a loss-

producing measure indicates that government enterprise-enhancement is 

a substantial result, but that arbitral consequences are minimal, justi-

ncation for cost-distribution is usually plain. But, this approach faUs to 

pOint out when compensation may properly be denied, for in the converse 

situation a withholding of compensation may significantly frustrate the 

underlying policy of prevention of tyrannical government. The exercise of 

"arbitral" power, it should be noted, does not always represent an objec-

tive and disinterested consideration and adjustment of competing private 

interests; on the contrary I it may constitute an unmitigated exercise of 

political clout by dominant private interests seeking to acquire benefits at 

the expense of impotent private interests - the arbitrary tyranny of the 

maJority, Moreover I even assuming disinterested objectivity, it is 

difficult to perceive why it is less arbitrary or tyrannical to benefit some 

members of SOCiety at the expense of others merely because the interests 

befng benefited are represented in privately owned rather than publicly 

owned ("enterprise") resources ,121 

(6) The "fairness" test, In a notable essay exploring the 

ethical foundations of compensation policy, Professor Frank Michelman has 

recently concluded that the soundest guide to inverse compensability 

lies in the philosophical idea of "justice as fairness", as corroborated 

-31-



c 
by utilitarian social policy.122 The argument is far too complex to yield 

to easy summarizatIon. Essentially, the concept of "fairness" Is used 

by Michelman in a specialized sense assuming informed and perceptive 

actors, a denial of compensation is not deemed to be unfair if a disap

pointed claimant "ought to be able to appreciate how such decisions 

might fit into a consistent practice which holds forth a lesser long-run 

risk to people like him than would any consistent practice which is natu

rally suggested by the opposite decision. ,,123 The importance of the 

claimant's ability to "appreciate" the relative risks reflects the utili

tarian theory that loss of optimum productivity is a normal consequence of 

social demoralization caused by capricious governmental interference 

with iIle security of shared expectations relating to resource allocations .124 

This approach to compensability suggests that private losses 

should be compensable when the relative magnitude of the harm forced 

upon specifiC individuals is great, the compensating social advantages 

are minimal, and the settlement costs oE paying compensation are reason

ably bearable .I25 Conversely. the arguments favoring noncompensabil1ty 

tend to be stronger when there are obvious offsetting benefits, or the 

burdens are relatively s11ght and widely diffused so that the substantive 

and procedural costs of compensation would be relatively large in propor-

tion to the social advantage to be secured by payment of such compensation.I 26 

Circumstantial criteria of this sort are already reflected in the policy 

considerations postulated above,127 as guides to analysis of speCific 

types of compensation claims. 

Professor Michelman's thesis undeniably provides a useful 
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theoretical base for analysis of the problems of inverse condemnation. 

Its generality and nonspecificlty, however, make it difficult to apply as 

a practical test of compensability or as a rule of judicial decision - a 

conclusion with which its author readily agrees .128 On the other hand, 

regarded primarily as a guide to legislative policy, the central idea of 

the "fairness" test - prevention of apparently capricious redistribution of 

re sources - constitutes a welcomE5djunct to the pre sent study. 
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FOOTNOTES 

1. A previous phase of the study explored the limitations upon legis

lative power to regulate both substantive and procedural aspects 

of inverse condemnation. See Van Alstyne, Statutory Modification 

Qf Inverse Condemnation: The Scope of Legislative Power, 19 Stan. 

L. Rev. 727 (1967). 

2. For notable examples of policy discussion in the case law, see 

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413-16 (1922) 

(Holmes, J.); Albers v. County of Los Angeles, 62 Cal.2d 250, 42 

Cal.Rptr. 89, 398 P.2d 129 (1965); Bacich v. Board of Control, 23 

Cal.2d 343, 144 P.2d 818 (1943). 

3. See Van Alstyne, supra note 1, at 742-44. 

4. See Cal. Law Revision Comm'n, Recommendation Relating to Sovereign 

Immunity: Number 1 -- Tort Liability of PubliC Entities and Public 

Employees, in 4 Reports, Recommendations and Studies 801 (Cal. Law 

Revision Comm'n ed. 1963), for a detailed statement of policy con

siderations which underlie the present governmental tort liability 

statutes in California. Cf. Van Alstyne, Governmental Tort Liability: 

A Public Policy Prospectus, 10 U.C.L.A.L. Rev. 463 (1963). 

5. See Van Alstyne, supra note 1, at 738-42. 



6. The available periodical literature is too extensive to justify 

complete citation at this point. Most of the important studies are 

cited herein, passim. The most significant contributions to policy 

evaluation are Michelman, Property, Utility and Fairness: Comments 

on the Ethical Foundations of "Just Compensation" Law, 80 garv. L. 

Rev. 1165 (1967); Mandelker, Inverse Condemnation: The Constitutional 

Limits of Public Responsibility, 1966 Wis. L. Rev. 3; Sax, Takings 

and the Police Power, 74 Yale L. J. 36 (1964); Dunham, Griggs v. 

Alleqhany County in Perspective: Thirty Years of Supreme Court 

Expropriation Law, 1962 Supreme Court Rev. 63 (Kurland ed.); and 

Kratovil & Harrison, Eminent Domain - Policy and Concept, 42 Calif. 

L. Rev. 596 (1954). 

7. It is assumed here that the focus of law reform should be directed 

primarily to legislative changes. Accordingly, possible constitu

tional changes to modify the scope or impact of inverse condemnation 

are not directly considered. 

8. See Van Alstyne, supra note 1, at 776-85. 

9. Id. at 770. 

10. Id. at 771-76. 

11. See, e.g., People v. Ricciardi, 23 Cal.2d 390, 144 P.2d 799 (1943); 

Bacich v. Board of Control, 23 Cal.2d 343, 144 P.2d 818 (1943). 

12. This appraisal of the general state of the decisional law is widely 

shared. See authorities cited supra, note 6. 
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13. See Michelman, Property, Utility, and Fairness: Comments on the 

Ethical Foundations of "Just Compensation" Law, 80 Harv.L. Rev. 

1165, 1178-79 (1967); Norvell, Recent Trends hffectinq Compensable 

and Noncompensable Damages, in Proceedings of the Fifth Annual 

Institute on Eminent Domain 1 (Southwestern Legal Found. ed. 1963). 

14. See Michelman, supra note 13, at 1212-18. 

15. ~ Douglas, J., in United States v. Cors, 337 U.S. 325, 332 (1949): 

"The political ethics • • • in the Fifth Amendment reject confiscation 

as a measure of justice." Moreover, it is clear that the inverse 

condemnation remedy extends beyond those situations in which the 

public entity could have instituted, but did not commence, an eminent 

domain proceeding to obtain an adjudication of the owner's damages 

in advance. See Mandelker, Inverse Condemnation: The Constitutional 

Limits of Public Responsibility, 1966 Wis. L. Rev. 3, 4-5. 

16. See, e.g., United States v. Caltex (Philippines), Inc., 344 U.S. 149 

(1953) (total destruction of oil refinery and storage facilities); 

Hadacheck v. Sebastian, 239 U.S. 394 (1915) (land value reduced from 

$800,000 to $60,000 by use regulation banning brickyard operation); 

Consolidated Rock Products Co. v. City of Los Angeles, 57 Ca1.2d 

515, 20 Cal.Rptr. 638, 370 P.2d 342 (1962), appeal dismissed, 371 

U.S. 36 (1962) (value of land substantially destroyed by zoning 

ordinance). 

17. See, e.g., Goldblatt v. Town of Hempstead, 369 U.S. 590, 594 (1962): 

"There is no set formula to determine where regulation ends and 
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taking begins." To the same effect: Kratovil & Harrison, Eminent 

Domain - Policy and Concept, 42 Calif. L. Rev. 596, 608 (1954); 

Lenhoff, Development of the Concept of Eminent Domain, 42 Colum. L. 

Rev. 596, 612-14 (1942). For a discussion of the historical back

ground of the relationship between eminent domain and police power 

concepts, see Grant, The "Higher Law" Background of the Law of 

Eminent Domain, 6 w'is. L. Rev. 67 (1930); Corwin, The Doctrine of 

Due Process of Law Before the Civil War, 24 Harv. L. Rev. 366, 378 

(1911). 

18. See Mandelker, supra note 15, at 46. 

19. See Sax, Takings and the Police Power, 74 Yale L. J. 36, 62-64 (1964); 

Dunham, A Legal and Economic Basis for City Planning, 58 Colum. L. 

Rev. 650, 664-69 (1958). 

20. The variables often produce anomalous results. Compare Griggs v. 

Alleghany County, 369 U.S. 84 (1962) (noise, smoke and vibration 

nuisance from overflying planes held compensable) l!&!h Batten v. 

United States, 306 F.2d 580 (10th Cir. 1962), ~. ~. 371 U.S. 

955 (1963) (similar consequences from nearby flights held non

compensable in absence of actual overflights). For other seemingly 

paradoxical results, see Hichelman, supra note 13, at 1169-70. 

21. See Breidert v. Southern Pacific Co., 61 Cal.2d 659, 39 Cal.Rptr. 

903, 394 P.2d 719 (1964); Valenta v. County of Los Angeles, 61 

Cal.2d 669, 39 Cal. Rptr. 909, 394 P.2d 725 (1964). 
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22. Breidert v. Southern Pacific 00., supra note 21; 2 P. Nichols, 

Eminent Domain § 6.32[2J (rev. 3d ed. 1963). 

23. People ex re1. Dept. of Public Works v. Ayon, 54 ca1.2d 217, 5 cal. 

Rptr. 151, 352 P.2d 519 (1960); R. Netherton, Control of Highway 

Access 53-58 (1963). 

24. See Michelman, supra note 13, at 1203-12; Kratovi1 & Harrison, supra 

note 17, at 612-15. Perhaps the most striking examples of reliance 

interests are found in the cases dealing with constitutional pro

tections accorded to nonconforming uses. See, e.g., Graham, 

Legislative Techniques for the Amortization of the Nonconforming 

Use: A Suggested Formula, 12 Wayne L. Rev. 435 (1966); Comment, 14 

U.C.L.A.L. Rev. 354 (1966). 

25. See Van Alstyne, supra note 1, at 771-76. 

26. E.g., Pennsylvania Coal Co. v. ~Ehon, 260 U.S. 393, 415, 416 (1922): 

"The protection of private property in the 5th Amendment presupposes 

that it is wanted for public use, but provides that it shall not be 

taken for such use without compensation. • • • ~ie are in danger of 

forgetting that a strong public desire to improve the public condition 

is not enough to warrant achieving the desire by a shorter cut than 

the constitutional way of paying for the change." (Holmes, J.) 

27. For example, there is probably a fairly widespread general under

standing that governmental action to eliminate nuisances and other 
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menaces to health and safety are permissible noncompensable exercises 

of the "police power". See Michelman, supra note 13, at 1236; 

Annot., 14 A.L.R.2d 73 (1950). Destruction of private property to 

prevent the spread of a conflagration, see Bowditch v. City of 

Boston, 101 U.S. 16 (1879), or to preclude it from falling into 

enemy hands during wartime, see Annot., 97 L.Ed. 164 (1953), are 

also widely understood to be noncompensable. See Dunham, Griggs v. 

Alleghan>: Count>: in Perspective: Thirty Years of Supreme Court 

Exprop~ation Law. 1962 Supreme Court Rev. 63, 77-80. 

28. At least two situations appear to exist where noncompensability of 

private losses seems generally acceptable as not unfair from the 

viewpoint of equttable cost allocation. First, where compensating 

benefits are fairly obvious, or private losses are either relatively 

trivial or widely shared throughout the community, individualized 

claims for damages generally are not advanced. This assumption 

appears to be at the root of the distinction, widely recognized, 

between noncompensability of "consequential", and compensability of 

"special", damages in inverse condemnation litigation. See Lenhoff, 

Development of the Concept of Eminent Domain, 42 Co1um. L. Rev. 596, 

612-13 (1942); 4. P. Nichols, Eminent Domain §§ 14.1, 14.1[1], 14.4 

(rev. 3d ed. 1962). In the oft-quoted expression by Justice Holmes, 

"Government hardly could go on if, to some extent, values incident 

to property could not be diminished without paying for every such 

change in the general law." Pennsylvania Coal Co. v. Mahon, 260 

U.S. 393, 413 (1922). Secondly. private owners may, upon occasion, 
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deliberately assume the risk of detrimental governmenbLLaction 

for speculative investment pruposes, as where a land developer buys 

scenic land along a freeway in the planning stage at a market 

discounted price because of the widely known risk of imposition 

of development restrictions, or an individual purchases a residence 

in the approach zone of an existing airport at a price which 

reflects the market assessment of its attendant noise problems as 

well as the expectation of rezoning for industrial use. See 

Michelman, supra note 13, at 1237-38. 

29, The concept of reasonable expectations necessarily takes into 

account the anticipated range of permissible activities in which 

other property owners are privileged to engage. Thus, numerous 

decisions affirm the rule that a public entity, as a property owner. 

incurs no liability for using its property in a manner in which 

private persons s!miliarly situated could use theirs without 

incurring liability. See, e.g., Youngblood v. Los Angeles County 

Flood Control Dist., 56 Cal.2d 603, 15 Cal. Rptr. 904, 364 P.2d 

840 (1961); Archer v. City of Los Angeles, 19 Cal.2d 19, 119 P.2d 1 

(1941). But see Albers v. County of Los Angeles, 62 Cal.2d 250, 

42 Cal. Rptr. 89, 398 P.2d 129 (1965). 

30. Governmental functions, because of their scope and volume, may 

often expose private property owners to risks unlike those normally 

attendant upon private activities, and of a magnitude which greatly 

exceeds the foreseeable consequences of privately caused harms. 
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In such cases, one might well expect the development of a special 

body of law relating to inverse condemnation liability which does 

not rest upon private tort analogies. See e.g., Albers v. County 

of Los Angeles, 62 Cal.2d 250, 42 Cal. Rptr. 89. 398 P.2d 1~9 

(1965) (destruction of millions of dollars worth of residential 

properties by landslide induced by county road construction project); 

Reardon v. City & County of San Francisco, 66 Cal. 492, 6 Pac. 317 

(1885) (injury to private buildings caused by shifting of unstable 

soil as result of city street project). See also, Clement v. State 

Reclamation Board, 35 Cal.2d 628, 220 P.2d 897 (1950) (flooding 

caused by diversion of natural stream flow in connection with 

construction of major flood control project). 

31. See, e.g., Bacich v. Board of Control, 23 Cal.2d 343, 350-51, 144 

P.2d 818, 823 (1943): " • • • the policy underlying the eminent 

domain provision in the Constitution is to distribute throughout 

the community the loss inflicted upon the individual by the making 

of the public improvements •• • • 'The tendency under our system 

is too often to sacrifice the individual to the community; and it 

seems very difficult in reason to show why the State should not 

pay for property which it destroys or impairs the value, as well 

as for what it phYSically takes. • • • " • (Quoting from T. 

Sedgwick, Statutory and Constitutional Law 462-63 (2d ed. 1874); 

Michelman, supra note 13, at 1180-81. 



32. Avoidance techniques generally involve choices between alternate 

means for promoting the same basic goals. For example, the risk of 

creating a compensable disruption of residential tranquillity through 

airport development, see Griggs v. Alleghany County, 369 U.S. 84 

(1962), may be minimized by location selection, runway layout and 

design, advance acquisition of adequate avigation easements in lands 

beneath projected approach areas, coordination of zoning and land-use 

planning with airport development, and enforcement of noise abatement 

programs in the course of actual airport operations. See House 

Committee on Interstate & Foreign Commerce, Special Subcommittee 

on Regulatory Agencies, 88th Cong., 1st Sess., Investigation and 

Study of Aircraft Noise Problems 27-28 (H.R. Rep. No. 36, 1963). 

For available techniques of damage avoidance and reduction in highway 

planning, see, e.g., Mandelker, Planning the Freeway: Interi~ Controls 

in Highway Programs, 1964 Duke L. J. 439 (1964); Waite, Techniques 

of Land ACquisition for Future Highway Needs, Highway Research 

Record, No.8, p. 60 (1963). gf. ward Concrete Co. v. Los Angeles 

County Flood Control Dist., 149 Cal. App. 2d 840, 847-48, 309 P.2d 

546, 551 (1957), stating that "in the absence of any compelling 

emergency or the pressure of public necessity, the courts will be 

slow to invoke the doctrine of police power to protect public agencies 

[from liability in inverse condemnation] in those cases where damage 

to private parties can be averted by proper construction and proper 

precautions in the first instance." 
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33. See 3 P. Nichols, Eminent Domain §8.62 (rev. 3d ed. 1965). The 

generally favorable impact of freeway development upon land values 

is discussed in Hess, The Influence of Modern Transportation on 

Values - Freeways, Assessor's J. 26 (Dec. 1965). 

34. The statement in the text assumes, of course, that no part of the 

owner's land has been taken. Where there is a partial taking, 

"special" benefits are routinely considered as an offset against 

severance damages accruing to the remainder of the parcel. Cal. 

Code Civ. Proc. § 1248(3). See, generally, Harr & Herring, ~ 

Determination of Benefits in Land Acquisition, 51 Calif. L. Rev. 833 

(1963); Gleaves, Special Benefits: Phantom of the Opera, 40 Cal. 

S. B. J. 245 (1965). 

35. Compare Bacich v. Board of Control, 23 Cal.2d 343, , 144 P.2d 81B, 

825 (1943), "We do not fear that permitting recovery in cases of 

cul-de-sacs created in a municipality will seriously impede the 

construction of improvements, assuming the fear of such an event is 

real rather than fancied" (majority opinion), ~ 1£. at • 

144 P.2d at B39, "The cost of making such improvements may be 

prohibitive now that new rights are created for owners of property 

abutting on streets • • .!1 (Traynor, J., dissenting). 

36. See Bacich v. Board of Control, 23 Cal.2d 343, , 144 P.2d B1B, 

B39 (1943) (Traynor, J., dissenting). Total "settlement costs" should 

include"not only the actual outlays necessary to settle compensation 
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claims, but also the "dollar value of the time, effort, and resources 

that would be required" to reach appropriate settlements in both the 

particular claims under consideration and others arising from the 

same or like circumstances. See Michelman, supra note 13, at 1214. 

37. See ~tiche1man, supra note 13, at 1253-56; Staff of House Comm. on 

Public Works, 88th Cong., 2d Sess., Study of Compensation and 

Assistance for Persons Affected by Real Property Acquisition in 

Federal and Federally Assisted Programs 113, 130-34 (Comm. Print 

1964). £to Note, 3 Harv. J. Legis. 445 (1966). 

38. Cf. Van Alstyne, Government Tort Liability: A Public Policy Prospectus. 

10 U.C.L.A. L. Rev. 463, 500-13 (1963) (loss-shifting policy relative 

to government tort liability). 

39. In one sense, the administration of inverse condemnation is primarily 

concerned with the problem of incidence rather than extent of 

liability. The losses caused by governmental activity necessarily 

fall upon someone and constitute a charge against the total resources 

of the community, except to the extent they may be shifted to persons 

outside the community. Since the bulk of such losses will ordinarily 

be locally absorbed, loss-shifting policy appears to involve an 

assessment of alternative methods for distributing the burdens 

accompanying governmental activity. 

40. See, e.g., Spater, Noise and the Law, 63 Mich. L. Rev. 1373, 1408 

(1965). gt. Van Alstyne, A Study Re1atinq to Sovereign Immunity, 
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in 5 Reports, Recommendations and Studies 311-30 (Cal. Law Revision 

Comm'n ed. 1963). 

41. Authorization of flexible administrative adjustment of claims against 

various federal agencies has successfully reduced the volume of 

litigation under the Federal Tort Claims Act. See Gellhorn & Lauer, 

Federal Liability for Personal and Property Damage, 29 N.Y.U. L. Rev. 

1325 (1954); Holtzoff, The Handling of Tort Claims Against the 

Federal Government, 9 Law & Contemp. prob. 311 (1942); McLeod, 

Administrative Settlement of Claims. JAG J. 5 (Feb. 1953). Another 

technique which has proven helpful is the statutory authorization 

of administrative payments, with fixed limits, for designated kinds 

of private losses caused by government programs. See U. S. Advisory 

Comm'n on Intergovernmental Relations, Relocation: Unequal Treatment 

of People and Businesses Displaced by Governments 111-14 (1965). 

42. Compare the legislative determination, in formulating the California 

Tort Claims Act of 1963, to predicate the prinCipal statutory 

immunities of public entities upon the settled body of case law 

relating to the "discretionary" immunity of public officers. See 

Cal. Law Revision Comm'n, Recommendation Relating to Sovereign 

Immunity: Number 1 -- Tort Liability of Public Entities and Public 

Employees, in 4 Reports, Recommendations, and Studies 801, 812, 

814-19 (Cal. Law Revision Comm'n ed. 1963). 
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43. See Note, Eminent Domain Rights and Remedies of an Uncompensated 

Landowner, 1962 Wash. U. L. Q. 210; Developments in the Law -

Injunctions, 78 Harv. L. Rev. 994, 1063-64 (1965). 

44. To a considerable extent, adequate options are presently available 

to California public entities for funding of liabilities in inverse 

condemnation. See calif. Gov't Code §§ 970.6 (installment payment 

of judgments), 975-978.8 (bond issues to fund judgments); Van Alstyne, 

california Government Tort Liability §§ 9.15 - .17 (1964). The 

"catastrophe judgment" problem, especially in its impact upon 

relatively small public entities, needs attention, however. See 

generally, Van Alstyne, A Study Relating to Sovereign Immunity, in 

5 Reports, Recommendations and Studies 308-11 (Cal. Law Revision 

Comm'n ed. 1963); Borchard, State and Municipal Liability in Tort -

Proposed Statutory Reform, 20 A.B.A.J. 747, 751-52 (1934). 

45. It can readily be argued, of course, that "policy-balancing" is a 

fruitless exercise in semantics unless accompanied by agreement upon 

fundamental standards by which to assign qualitative values to the 

policies perceived as relevant in specific cases. It is deemed 

unlikely, however, that agreement could readily be achieved as to 

the philosophical purposes of the compensation system or as to how 

these purposes should best be translated into practical policy. ~ 

cf. Michelman, Property, Utility, and Fairness: Comments on the 

Ethical Foundations of "Just Compensation" Law, 80 Harv. L. Rev. 

1165 (1967). The problem, however, does not appear to be of crucial 
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significance for present purposes, Our object in the pages which 

follow is to examine existing compensation practices with an eye to 

legislative improvement in the current law. Hence, the relevant 

elements of policy evaluation are those which would be regarded as 

persuasive to legislators collectively. In this context, pragmatic 

assessmen~of what is feasible, appropriate, and possible in the 

legislative context are surely more important influences upon 

statutory reform than basic philosophical or economic postulates. 

Accordingly, emphasis will be here placed upon an effort to employ 

the "practical" wisdom incorporated in the suggested policy criteria 

to suggest avenues of reasonable and "workable" reform which might 

be included in an acceptable legislative program. 

46. For a discussion of the current doctrinal handling of these concepts, 

see Van Alstyne, Statutory Modification of Inverse Condemnation: 

The Scope of Legislative Power, 19 Stan. L. Rev. 727, 749-68, 

776-83 (1967). 

47. The classification of inverse condemnation claims here suggested is 

proposed as a useful but necessarily imperfect one. The diversities 

of factual elements comprising potential inverse claims are such 

that overlapping of the classifications is unavoidable to some 

extent. Assignment of particular types of claims to specific 

categories thus reflects, in part, the author's views as to the 

most fitting analysis for present purposes. 
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48. The term, "government activity", is here employed to refer to any 

form of action by a public entity, state or local, in the pursuit 

of any authorized public function, whether facilitative, service, 

guardianship, or mediatory in nature. See Van Alstyne, supra note 46, 

at 735-36. 

49. See Dunham, Griggs v. Alleghany County in Perspective: Thirty Years 

of Expropriation Law, 1962 Supreme Court Review 63, 71-73. 

SO. See Pennsylvania Coal Co. v. Bahon, 260 U.S. 393 (1922). 

51. The fact the bulk of the damages sought are prospective in nature is 

not necessarily an impediment to present adjudication and award, 

provided there is a rational and non-speculative basis for deter

mination of their effect upon present value. See 4 P. Nichols, 

Eminent Domain § 14.241 (rev. 3d ed. 1962). 

52. See Lorna Portal Civic Club v. American Airlines, Inc., 61 Cal.2d 

582, 39 cal. Rptr. 708, 394 P.2d 548 (1964). 

53. The demise of the immunity doctrine has recently accelerated. For 

a survey indicating that it has been largely discredited or abandoned 

in over one-third of the states, see Van Alstyne, Governmental Tort 

Liability: A Decade of Change, 1967 U. Ill. L. F. ~--' 

54. Cal. Gov't Code §§ 810-95.8 (West 1966). See generally A. Van Alstyne, 

California Government Tort Liability (1964). 
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55. !£. §§ 1.18, 1.19. See also, Foster, Tort Liability Under Damage 

Clauses,S Okla. L. Rev. 1 (1952); Comment, 15 Baylor L. Rev. 403 

(1963); Comment, 38 v.lash. L. Rev. 607 (1963). 

56. See Muskopf v. Corning Hosp. Dist., 55 cal.2d 211, 219, 11 cal. Rptr. 

89, 94, 359 P.2d 457, 462 (1961), pointing out that under the regime 

of governmental immunity, "there is governmental liability for 

nuisances even when they involve governmental activity". 

57. See Van Alstyne, Governmental Tort Liability: A Public Policy 

Prospectus, 10 U.C.L.A. L. Rev. 463, 493-98 (1963). 

58. cal. Civ. Code § 3482 ("Nothing which is don~ or maintained under 

the express authority of a statute can be deemed a nuisance") has 

been construed narrowly, so that general statutory authority to 

engage in a particular activity will not be deemed to constitute 

authority to create a nuisance, or a defense to liability for so 

doing. ~,~.~., Ambrosini v. Alisal Sanitary Dist., 154 Cal.App.2d 

720, 317 P.2d 33 (1957). Although no decision has explicitly so 

stated, it is probable that this interpretation reflects judicial 

understanding that the underlying rationale of the nuisance liability 

of public agencies, at least where property damage is concerned, is 

grounded upon inverse condemnation. See Van Alstyne, supra note 57. 

Moreover, it seems self-evident that a statute cannot immunize a 

public entity from liability imposed by constitutional compulsion. 

~ Rose v. State of California, 19 ca1.2d 713, 123 P.2d 505 (1942); 
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2 P. Nichols, Eminent Domain §6.33 (rev. 3d ed. 1963). Hence, 

cautious counsel suing upon a statutory tort cause of action will 

often, where tenable join therewith a count in inverse condemnation. 

~, ~.~., Granone v. County of Los Angeles, 231 Cal.App.2d 629, 

42 Cal. Rptr. 34 (1965). 

59. See A. Van Alstyne, California Government Tort Liability §§ 5.9 --.10 

(1964). 

60. See Mandelker, Inverse Condemnation: The Constitutiufll1 Limits of 

Public Responsibility, 1966 Wis. L. Rev. 3, 13-17. 

61. Van Alstyne, 2£. £it. supra note 59, §§ 1.2?, 1.26. Trespass, how

ever, was actionable on an inverse condemnation theory in appropriate 

cases. See Jacobsen v. Superior Court, 192 Cal. 319, 219 Pac. 986 

(1923). 

62. See, e.g., Youngblood v. Los Angeles County Flood Control District, 

56 Cal.2d 603, 15 Cal. Rptr. 904, 364 P.2d 840 (1961); Clement v. 

State Reclamation Board, 35 Cal.2d 628, 220 P.2d 897 (1950); 

Archer v. City of Los Angeles, 19 Cal.2d 19, 119 P.2d 1 (1941). 

63. Albers v. County of Los Angeles, 62 Cal.2d 250, 42 Cal. Rptr. 89, 

398 P.2d 129 (1965). 

64. ~. See also, Reardon v. City & County of San Francisco, 66 Cal. 

492, 6 Pac. 317 (1885). 
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65. In a variety of situations, the same facts will support a claim 

based upon inverse condemnation concepts, as well as a statutory 

claim for injury resulting from a dangerous condition of public 

property. ~,~.~., Bauer v. County of Ventura, 45 cal.2d 276, 

2B9 P.2d 1 (1955). The statutory provisions which govern the latter 

claim, however, establish a number of immunities and defenses which 

would not necessarily be applicable to the inverse condemnation 

claim. See A. Van Alstyne, California Government Tort Liability 

§§ 6.2B - .43 (1964). 

66. Supra, p. • 

67. The major contributions in the legal literatnre and cases are 

collected and critically discussed in Sax, Takings and the Police 

Power, 74 Yale L. J. 36 (1964). Basic philosophical assumptions 

of inverse condemnation policy are explored in Michelman, Property, 

Utility, and Fairness: Comments on the Ethical Foundations of "Just 

Compensation" Law, 80 Harv. L. Rev. 1165 (1967). 

6B. ~ 1 P. Nichols, Eminent Domain §§ 1.42, 1.42[2] (rev. 3d ed. 1964). 

69. ~ Comment, Distinguishing Eminent Domain From Police Power or 

~, 3B Wash. L. Rev. 607 (1963). 

70. ~ Note, Freeways and the Rights of Abuttinq Owners, 3 Stan. L. 

Rev. 298, 302 (1951). 
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71. ~ 2 P. Nichols, Eminent Domain §§ 6.2 - .23[3] (rev. 3d ed. 1963). 

72. ~.~., Heimann v. City of Los Angeles, 30 Ca1.2d 746, 185 P.2d 597 

(1947) (temporary occupation to store construction materials; 

Granone v. County of Los Angeles, 231 Cal. App.2d 629, 42 Cal. 

Rptr. 34 (1965) (flooding). 

73. See Michebnan, supra note 67, at 1187. 

74. Familiar examples include Miller v. Schoene, 276 U.S. 272 (1928) 

(destruction of cedar trees to protect apple orchards from cedar 

rust); Lawton v. Steele, 152 U.S. 133 (1894) (destruction of 

fishnets which were unlawful to use under eXisting regulations). 

See also, Brown, Eminent Domain in Anglo-American Law, 18 Current 

Legal Problems 169 (1965). 

75. Compare Goldblatt v. Town of Hempstead, 369 U.S. 590 (1962), mh 

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922). £to In re 

Clinton Water Dist., 36 Wash.2d 284, 218 P.2d 309 (1950) (regulation 

forbidding recreational use of reservoir held a compensable damaging 

of riparian rights). Obviously, to deny compensation solely because 

there has been no physical invasion would be preposterous. See 

Sax, supra note 67, at 47-48. 

76. See generally. Michebnan, supra note 67, at 1226-29. 

77. Legislative recogn~tion of police power and eminent dcmain as 

alternate techniques is illustrated by the airport approach zoning 
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law. See Cal. Gov't. Code §§ 50485.2 (police power), 50485.13 

(eminent domain). 

78. See Philbrick, Changing Conceptions of Property in Law, 86 U. Pa. 

691 (1938); Restatement, Property, ch. 1, Introductory Note (1936). 

79. See Waite, Governmental Power and Private Property, 16 Catholic U. 

L. Rev. 283, 284-85 (1967); Michelman, supra note 67, at 1185-87. 

Cf. Cormack, Legal Concepts in Cases of Eminent Domain, 41 Yale L. J. 

221 (1931). 

80. Chicago v. Taylor, 125 U.S. 161 (1888); Reardon v. City and County 

of San Francisco, 66 Cal. 492, 6 Pac. 317 (1885); Rigney v. City of 

Chicago, 102 Ill. 64 (1882); Van Alstyne, Statutory Modification of 

Inverse Condemnation: The Scope of Legislative Power, 19 Stan. L. 

Rev. 727, 771-76 (1967); Lenhoff, Development of the Concept of 

Eminent Domain, 42 Colum. L. Rev. 596 (1942). 

81. 1 P. Nichols, Eminent Domain § 1.42[7] (rev. 3d ed. 1964). 

82. This approach is generally attributed to Justice Holmes. See 

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922) (majority 

opinion); Tyson v. Banton, 273 U.S. 418, 445-46 (1925) (dissenting 

opinion); Bent v. Emery, 173 Mass. 495, 53 N.E. 910 (1899) (Holmes, 

C. J.). The "petty larceny" phrase also is Holmes'. 1 Holmes-Laski 

Letters 457 (Howe ed. 1953). Whether Holmes himself fully accepted 

the diminution-of-value approach is open to question. See Miche1man, 
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supra note 67, at 1190 n. 53; Van Alstyne, supra note 80, at 761-62. 

83. See Consolidated Rock Products Co. v. City of Los Angeles, 57 Cal.2d 

515, 20 Cal. Rptr. 638, 370 P.2d 342 (1962), appeal dismissed 371 

U.S. 36 (1962), reviewing the cases. On the other hand, minor 

pecuniary losses for actual takings of negligible portions of private 

parcels of real property are fully compensable, even though the 

benefits to be realized from the public improvement and to be 

reflected in enhanced value of the parts not taken will clearly 

exceed the most generous estimate of the value of what was taken. 

See Cal. Code Civ. Proc. § 1248(3) (as amended by Cal. Stat. 1965, 

ch. 51, § 1, p. 932); Contra Costa County Water Dist. v. Zuckerman 

Constr. Co., 240 Cal. App.2d 908, 50 Cal. Rpt:r. 224 (1966). 

84. See the dictum of Holmes, C. J., in Bent v. Emery, supra note 82, 

at 496, 53 N.E. at 911: II • • • we assume that even the carrying 

away or bodily destruction of property might be of such small 

importance that it would be justified under the police power without 

compensation. We assume that one of the uses of that convenient 

phrase, p~lice power, is to justify those small diminutions of 

property rights which, although within the letter of constitutional 

protection are necessarily incident to the free play of the machinery 

of government." (Emphasis supplied.) See generally, Spater, Noise 

and the Law, 63 Mich. L. Rev. 1373 (1965). 

85. See Dunham, Griggs v. Alleqhany County in Perspective: Thirty Years 

of Supreme Court Expropriation Law, 1962 Supreme Court Rev. 63, 
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75-81; Sax, Takings and the Police Power, 74 Yale L. J. 36, 50-53 

(1964). 

86. See Michelman, Property, Utility, and Fairness: Comments on the 

Ethical Foundations of "Just Compensation" Law, 80 Harv. L. Rev. 

1165, 1191-93 (1967). 

87. See Kratovil & Harrison, Eminent Domain - Policy and Concept, 42 

Calif. L. Rev. 596, 611 (1954); note 84, supra. Remote and specu

lative damages are normally nonrecoverable. 4 P. Nichols, Eminent 

Domain § 14.241 (rev. 3d ed. 1962). 

88. The inadequacies in social cost accounting techniques helps to 

explain the usual judicial insistence that compensation is consti

tutionally available only for "special" but not for "general" damage, 

see Lenhoff, Development of the Concept of Eminent Domain, 42 Colum. 

L. Rev; 596, 612-13 (1942); Reardon v. San Francisco, 66 Cal. 492, 

6 Pac. 317 (1885); City of Los Angeles v. Geiger, 94 cal.App.2d lBO. 

210 P.2d 717 (1949), and that only "special" benefits are to be 

credited against severance damages in computing just ccmpensation. 

See Harr & Herring, The Determination of Benefits in Land Acquisition, 

51 Calif. L. Rev. 833 (1963). 

89. See Michelman, supra note 86, at 1233. 

90. See Albers v. County of Los Angeles, 62 Cal.2d 250, 42 cal. Rptr. 89, 

398 P.2d 129 (1965); Kratovil & Harrison, supra note 87, at 626-29; 

Comment, 38 wash. L. Rev. 607 (1963). 
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92. See Kratovil & Harrison, supra note 87, at 621-22. 

92. See 3 R. Pound, Jurisprudence ch. 14 (1959); C. Auerbach, L. Garrison, 

W. Hurst, & S. Mermin, The Lega2 Process 66-248 (2961); Fuller, 

American Leqal Realism, 82 U. Pa. L. Rev. 429 (1934). 

93. ~,~.£., Consolidated Rock Products Co. v. City of Los Ange2es, 

57 Cal.2d 515, 20 Ca2. Rptr. 638, 370 P.2d 342 (2962), appeal ~

missed, 372 U.S. 36 (1962). £t. Heart of Atlanta Mote2 v. United 

States, 379 U.S. 241 (1964); United States v. Central Eureka Mining 

Co., 357 U.S. 255 (1958). 

94. See Miche2man, supra note 86, at 1195. 

95. The divergent meanings which may be attached to this phrase are 

emphasized in the dissenting opinion of Mr. Justice Brandeis, in 

Pennsylvania Coal Co. v. Mahon, 250 U.S. 393, 422 (2922). 

96. See Michelman, supra note 86, at 1196. 

97. See Kratoril & Harrison, supra note 87, at 620; Comment, Distinguish

ing Eminent Domain From Police Power or Tort, 38 Wash. L. Rev. 607, 

626-27 (1963). As to the evolving and changing nature of acceptable 

p02ice power purposes, see Miller v. Board of Public Works, 295 Ca2. 

477, 484-85, 234 Pac. 381, 383 (2925). 

98. See Sax, Takings and the Police Power, 74 Ya2e L. J. 36, 41-46 

(1954); Heyman & Gilho01, The Constitutionality of Imposing Increased 
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Community Costs on New Subdivision Residents Through Subdivision 

Exactions, 73 Yale L. J. 1119, 1127 (1964); Ribble, The Due Process 

Clause as a Limitation on Municipal Discretion in Zoning Legislation, 

16 Va. L. Rev. 689, 692 (1930). Cf. Comment, 11 Kan.L. Rev. 388 

(1963). Some cases intimate that "emergency" or "pressing necessity" 

must characterize the public interest in order to justify denial of 

compensation, but are uninformative as to the standards for identify

ing the presence or absence of these elements. See, e.g., Bacich v. 

Board of Control, 23 cal.2d 343, 144 P.2d 818 (1943); Rose v. State 

of california, 19 cal.2d 731, 123 P.2d 505 (1942). 

99. See Michelman, supra note 86, at 1235. 

100. Dunham, A Legal and Economic Basis for City ~lanning, 58 Colum. L. 

Rev. 650 (1958). See also, Dunham, Property, City Planning, and 

Liberty, in Law and Land 28 (C. Haar ed. 1964); Dunham, City Planning: 

An AnalYSis of the Content of the Mas~er Plan, 1 J. L. & Econ. 170 

(1958). 

101. See Hadacheck v. Sebastian, 239 U.S. 394 (1915). 

102. Vernon Park Realty Co. v. City of Mt. Vernon, 307 N.Y. 493, 121 

N.E.2d 517 (1954). 

103. Morris County Land Improvement Co. v. Township of Parsippany-Troy 

Hills, 40 N.J. 539, 193 A.2d 232 (1963). 

104. Dunham, supra note 100, at 664. 
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105. See Mande1ker, Notes From the English: Compensation in Town and 

Country Planning, 49 calif. L. Rev. 699, 703 (1961). 

106. Comment, 45 Texas L. Rev. 96, 106 (1966). 

107. See Miche1man, Property. Utility, and Fairness: Comments on the 

Ethical Foundations of "Just Compensation" Law, 80 Harv. L. Rev. 

1165, 1197-1200 (1967), pointing out that "harmful" uses tend to be 

a shifting component of space, time, and community development 

patterns. 

108. 1£. at 1235-45. 

109. Sax, Takings and the Police Power, 74 Yale L. J. 36 (1964). 

liO. .!9.. at 67. 

lll. .!9.. at 53-60. 

112. See Michelman, supra note 107, at 1200-01. 

li3. See Comment, 38 Wash. L. Rev. 607 (1963). A good example.is provided 

by the railroad grade crossing elimination cases. See, ~.~., 

Atchison, Topeka & Santa Fe R. Co. v. Public Utilities Comm'n, 346 

U.S. 346 (1953), sustaining imposition upon railroad of substantial 

share of cost of construction of highway underpass. Under the 

"enterprise/arbitral" approach, the entire cost of such construction 

should be borne by the public entity requiring the grade separation 

to be built, since the result is enterprise-enha~cing in the sense 
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that grade separations increase the value of utility of public 

streets. See Sax, supra note 109, at 70. However, Professor Sax 

does not explain why these cases cannot, with reason, be regarded 

as essentially arbitral, in that the policy of requiring grade 

separations appears to represent an adjustment promotive of public 

health and safety as between the competing demands of railroad users 

(carriers and shippers) and highway users (motorists, truckers, 

shipp~rs by truck). In addition, it seems apparent that grade 

separations also enhance the value and utility of railroad trackage, 

a factor which would seem to justify shifting part of the fiscal 

burden to the benefited railroad. 

114. Sax, supra note 109, at 57, concludes that compensation should be 

paid in airport approach zoning cases, since such zoning unambiguously 

is intended, and in fact operates, to enhance the value of the 

public airport. The argument, however, overlooks the fact that such 

zoning regulations ordinarily are general in application, and thus 

operate for the advantage of competing public and private airports, 

and to the detriment of both publicly and privately owned land in 

the approach areas. Moreover, at another point, id. at 74, Professor 

Sax appears to concede that benefits realized by governmental enter

prises which operate in competition with private interests that are 

likewise benefited by regulatory measures may be deemed "incidental" 

and thus not an occasion for requiring compensation. It is not clear 

why airport zoning benefits are not "incidental" under this latter 

view. 
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115. The problem suggested in the text could be avoided if it were agreed 

that governmental "enterprise" includes private resource utilization 

activities which are devoted to public service functions, such as 

public utility companies and private transportation businesses, and 

have the statutory power of eminent domain. £to cal. Civ. Code 

§ 1001; cal. Code Civ. Proc. § 1237. Value enhancement to such 

enterprises, including private airports, from regulatory measures 

would thus require compensation to be paid. Professor Sax, however, 

makes no claim to such an expanded application of his test; to adopt 

it would raise difficult collateral problems of definition, loss 

allocation, and regulatory policy. 

116. 276 U.S. 272 (1928). 

~7. Sax, supra note 109, at 69. 

118. See Comment, 45 Texas L. Rev. 96, 104-05 (1966). 

119. See Va. Code §3.1-635 (repl. vol. ) (powers of Virginia State 

Apple Commission). See generally, 3 Am. Jur.2d, Agriculture 

§§ 16-47 (1962). 

120. Sax, supra note 109, at 69 n. 154. 

121. See Michelman, Property. Utility. and Fairness: Comments on the 

Ethical Foundations of "Just Compensation" Law, 80 Harv. L. Rev. 

1165, 1201 (1967). 

122. Michelman, supra note 121 
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