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Memorandum 67-54

Subject: Study é3 - Evidence Code

Attached as Exhibit T (pink) is an article by Justice Molinari
concerning the presumptions provisions of the Evidence Code.

I am sure you will find the article of interest. However, the
article suggests no changes in the new code. Perhaps the article
would motivate the Commission to give a higher priority to its task
of classifying the presumptions in the various California codes.

We have completed work on the Agricultural Code and the Commercial
Code. Jon Smock is doing a research study on the Business and
Professions Code and the Code of Civil Procadure. We anticipate
that we will submit recormendstions on those eodes to the 1969

legislative session.

Respectfully submitted,

John H, DeMoully
Executive Secretary
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EXHIBIT T

THE PRESUMPTION TAKES ON
A NEW LOOK IN CALIFORNIA

By Hon, JouN B. MoLiNarr*

The long awaited demise of the presumtion-is-evidence doctrine in Cali-
fornia has finally taken place, not by judicial fiat, as hoped for by Justice
Traynor in Speck v. Sarver,! but by legislative elimination resulting from
the adoption of the Evidence Code which became effective on January 1,
1967.* This new code recommended to the Legislature by the California
Law Revision Commission diifers substantially from the Uniform Rules
of Evidence,® the adoption of which it was initially authorized to con-
sider,* and brings about important. changes in existing California law.
Among these is the Code’s significant and novel treatment of presumptions.
These changes can best be appreciated by a consideration of the nature
and function of the presumption in California under prior law.

PROLOGUE

Courts and writers are in general agreement that a presumption is an as-
sumption of fact that a rule of law requires to be assumed when seme other
{act is established. They also seem to agree that the presumption is & pro-
cedural device for the fair apportionment between the litigants of the
burden of going forward with the evidence, that is, that when a party bas
a presumption in his favor, such presumption may establish a prima facie
case or prima facie proof of a material issue requiring his adversary to
introduce evidence in order to avoid the risk of a directed verdict or a
peremptory finding against him on a material issue of fact. The courts and
writers, however, reach a parting of the ways as to the nature of the show-
ing required to overcome a rebuitable presumption. Some contend that
such a presumption disappears upen the introduction of evidence suffi-
cient to sustain a finding of the nonexistence of the presumed fact;® others

* A B, University of San Franclsco, 1931; LL.B. Univorsity of San Francisco, 1933; LLI.
Lincoln University, 1965. Presiding Justice, California Distret Court of Appeal, First Ap-
peellate District, Division Goe. Justico Molinarl was o member of the Calfernia Judicial Coun-
dl from 1963 1o 1967 and served as Choirman of the Council's Special Subcominitiee on the
new California Evidence Code.

120 Cal2d §55, 123 P.2d 16 {3942).

¥ AL, BvID. cope §12.

8 Promulgated by the National Conference of Commissioners on Uniform Laws in 1983,

4 Ass. Con, Res, Cal. Stats. 1956, ch, 42 at 2£3, :

& Cases cited 22 €. 156, n. 34; IX WIGMORE, ZvinEsce §2491 (3d ed. 19407 ; 1 Jowes, zvi-
newce §32 (2d od. 1908); and Spock v, Sarver, 20 Cul2d 588, 592, 123 P.2d 16, 20 (1942).
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that it endures until the trier of fact is persuaded as to the nonexistence of
the presumed fact.” California law, heretofore gravitating towards the
latter theory, lengthened the life of the presumption so that it almost
always endured untit the final decision in the case, This resuited from the
long-established rule in this state, reailirmed in Swmellic v. Southern Pacific
Co.” and thereafter followed by the California Supreme Court? that a
presumption was to be regarded as evidence to be weighed with all other
evidence in the case.. Accordingly, under prior California law, presump-
tiens did not merely affect the burden of going forward with the evidence,
but they constituted independent evidence to be weighed against other
evidence. The rationale underlying this rule was that it was dictated by
statutory classification and description.® Thus came into being the *'Pre-
sumption-1s-Evidence” doctrine in California.

THE PRESUMPTION-IS-EVIDENCE DOCTRINE

In his dissenting opinions in Spéck v. Sarver™® and Scott v, Burke,"* Justice
Traynor took up the cudgels on the side of those who contended that the
then California rule that presumptions mav be weighed as evidence was
unrealistic and 2 source of confusion® Articulating persuasively the mis-
chievous consequences and the prejudicial resultsiof the presumption-is-
evidence doctrine which he termed a “judge-made-rule,” Justice Traynor

8 0'Dea v, Amodeo, 118 Conn, 58, 17¢ A. 486 {1934) ; Clark v, Diefendorf, 109 Conn. 507,
147 A33 (1929} Begps v. Metropolitan Life Ins, Co., 219 Towa 24, 257 NW. 445 {1934);
Gillett v. Michigan Usited Tractior Co., 205 Mich. 410, 171 NW. 536 (1919); Klunk v,
Hocking Valley Ry. Co,, 74 Ohio Si. 125, 77 W.E. 752 {1906} ; and sec Morgan, hustructing
the Jury Upon Presumptions ond Burden of Proof, AT Hanv, 1. #EV, 59 (1933); McBuine,
Presumptions, Are They Evidencef, 26 caLte, L. mev. 519, 533 (1938); Speck v, Sarver, 20
Cal2d 585, 3923, 173 P.2d 16, 20~23 {1942).

7232 Cal. 540, 540-55, 299 Pac, 529, 532535 {1931).

2 People w. Chamberlain, 7 Calzd 257, 760, 60 P.2d 299, 30G {1936) ; Westberyr v. Wilkde,
14 Cal2d 360, 368, 94 P.2d S00, 595 {1939} ; Speck v. Sarver, 20 Cal2d 585, 587, 128 P.2d 16,
17 (1942} ; Wolstenholme v. City of Onkland, 54 Calad 48, 53, 351 P.2d 321, 3234, 4
CalBptr, 183, 155-6 (1960} ; Scott ¥, Burke, 3¢ Cal.2d 388, 39407, 247 P.2d 313, 316-31Y
{1852 ; People v, Stcvcnsan 58 Calad 794, 796, 376 PJ2g 29%, 298, 26 Cal.Rptr. 297, 298
{1962}.

USes car. CoDE av. PROC. §8183Z, 1957, 1961, 1063 (1), {4), 2061 {2); Ser Smellie v
Southern Padfic Co,, 212 Cal. 540, 551-52, 292 Pac. 529, 533-534 (1931}); Scott v. Burke, 39
Cal.td 388, 354-95, 247 P.2d 113, 316~317 {1952); Spech v, Sarver, 20 Cal2d 583, 594, 128
P2d 16, 21 {1042} ; WITKIN, CALIFORNIA EVIDENCE 20, 122 (2d ed. 1966}; McBaine, supra
note & at 58761,

1% 20 Cal2d S85, 500, 128 P.2d 15, 19 {1942),

1138 Cal2d 388, 402, 247 P.2d 313, 31Y {19s52).

12 For criticistos of the prior Californja view, see: 31 cavr, L. REv. 105, 108 (1942); 31
CALTY. L. REV, 316 (1943); 26 caryp, L. REV, 519 {1938) ; 20 Carxr, 3. REV. 189 {1931} 18 CAKIF.
L, rey. 438 {1930} ; 13 CALIF. L, REV, 472 (1925}, 14 50. CAL. L. BEY. 245 {I1943}; 1 sTAN. L. BEV.
559 {1950} ; 4 BASTINGS 1. . 524, 134 {1953} ; 2 w.CLA. Lo REV, 21 (1954).
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urged its repudiation by the courts rather than by the Legislature because
“it involves . . . technical questmns of procedure that are peculiarly within
the province of courts.” **

In Speck, Justice Traynor pc-mted out the impossibility of proving the
nonexistence of the fact presumed when the jury was free to regard the
presumption as superior to any proof against it. His thesis was that it was
mentally impossible for a jury to weigh a presumption as evidence because
of the mental gymnastics invoived in weighing “a rule of law on the one
hand against physical objects and personal observations on the other in
arder to determine which would more probably establish the existence or

cnexistence of z fact.™

The criticisms of the presumption-is-evidence doctrme generally falt
into two categories, The first is that a litigant cannot, generally speaking,
be granted a nonsuit or a directed verdict by producing evidence contrary
to the presumed fact.’® The rationale forming the basis of this general rule
is that a presumption is not dispelled as a matter of law by evidence pro-
duced by the opponent, even when that evidence is so strong that no rea-
sonable man could find, from all the evidence in the case, that the pre-
sumed fact exists, hecause, since a presumption is treated as evidence, it
rajses a conflict with the opponent’s contrary evidence requixing that such
evidence be disregarded under the rule applicable to peremptory rulings.™®
The general rule, however, was subject to certain exceptions and qualifica-

12 Speck v. Sarver, 20 Calad 588, 508, 128 P.2d 16, 23 {1%42).

14 In support of his thesis Justice Trapnor stated furiher 25 {ollows: “The burden of
proof may well be impossible for a lizant to sustain i & presumption is applied as evidence
agadnst hisa, ¥e mest, msder such a rele, establish the cxistence of cortain facts by a pre-
ponderance of e probabilities, while a presumption persists that these {ucts do not exist and
the jury is free to weiph this presumption as evidener upon wiich to find that the facts do
not cxist despite physical evidence that they go.

Even when o progumption treated as evidence is applied in {aver of ihe party with the
burden of proef, the resuts are incatgrueus. The olher liGgant is in cfisci informed by the
tourt ihat his opponcnt has the burden of pfoving the facts by the preponderanes of the
probabilities but there is a presumption that the iacts thus to be proved are true, and the
jury is free to find on the basis of this presumption that the fasts do cxist despite physical
evidence that they do not® 26 Cal.2d &t 594, 128 P.2d at 21,

16 Smictiic v, Southera Facific Ce,, 212 Cal. 540, 2% Pac. 529 {1931},

18 In a jury trial, a nansuit or dirctted verdict may be aranked only when—disregarding
conflicting evidenee and mivies 1o plaintifis evideice afl the value to which it is legally cne
titled, ond indulzing in every legitimale inference which may be drawn from that evidence—
the result i o determination that there is na evidence of sufficient substantiality to support
a verdict in faver of the plaintilf, Seneris v. Faas, 45 Cai2d 811, 521, 291 P.2d 915, 921
{1958) ; Estate of Lances, 216 Cal 397, 400, 14 P.2d 763 {1932); 2 WITKIN, CALIPORNIA PROCE-
vusk, Tried §5125-27 (1934} and coses cited thercing cAr. cooE ov, reoc. §§581{¢), 620-30.
In triale by the court, the jfudge weighs the evidence where a motion for notuit is made,
CAL COBE €IV, ¥ROC, §531.8) 2 WITEIN, CALIFORNIA rrocengee, Trief, $8123, 127(h) (Supn.
1965},
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tions, which added further difficulty and confusion in determining whether
a presumption should be weighed with other evidence or whether it was
dispelled as a matter of law. Thus, a presumed fact was dispelled as a
matter of law where it was wholly irreconcilable with the uncontradicted
testimony of the party relying on it or of such party’s own witnesses.””
However, where the testimony of the party relying on the presumption or
of his witnesses was the product of mistake or inadvertence, such testi-
meny did not operate to dispel the presumption.' Another recognized
exception to the general rule was that which came into play where the
evidence of the oppesite party was gbsolutely conclusive, as, for example,
where the presumption of death of a person who has not been heard from
in seven years' was dispelled by the production of the missing person in
court.?*

The second area of criticism of the presumption-is-evidence doctrine is
that instructions on the doctrine have a tendency to confuse and mislead
the jury. Under the prior practice, the trial judge instructed the jury as to
the definition of a presumption; advised them of the presumptions that
may have arisen in the case; instructed them that unless a presumption is
declared by law to be conclusive, it may be controverted by other evidence,
but that if it is not controverted, the jury is.bound to find in accordance
with the presumption; and charged them that the fact that a presumption
arises is not to be taken by them to mean 2 change in the burden of proof.®
As noted by Justice Traynor, in Speck, such instructiens require the
exercise on the part of the jury of “mental gymnastics” involving the
weighing of a rule of law against physical objects and personal cbserva-
tion.™ Dean Prosser, quoting an unidentified English judge, puts the dif-
ficulty of weighing tangible evidence against the fictional evidence pre-
sented in the form of a presumption thusly: A rule of law “can no more
be balanced against evidence ‘than ten pounds of sugar can be weighed
against half-past two in the aiternoen.” 7**

17 Leonard v, Watsonville Comm, Hosp,, 47 Czl.2d 509, 517, 305 P24 36, 41 {1956) ; Mnr
Shee v. Maryland Assur. Corp., 150 Cal 1, 6, 210 Pac, 269, 273 (1922},

18 Sep Mar Shee v, Maryiand Assur. Corn, 190 Tall 3, 210 Pac. 269 {1922); Leonard v,
Waisonville Comm, Hosp., 47 Cal3d 500, 517 n.4, 305 P.2d 36, 41 n.4 (1956).

13 ¢AL, CODE CYv. Face, §1963{2).

M Tae Enpetrom v. Auburn Acte Sales Corp, 11 Cal2d 64, 70, 77 P2d 1059, 1063 {1938);
Smeliie v. Southern Padfic Co, 212 Cal. 540, 552, 299 Pac 529, 533 (1931); Leonard v.
Watsonville Comme. Hosp., 47 Cal.2d 500, 305 P.2d 36 {1954).

21 See BAJL, Inst. No. 22 (Supp. 1964). CAL, €ODE CIv. #mOC. §1961 provides as follows:
“A presumpiion {unless dechired by law 10 be comclesive) may be conlroverted by otber
evidence, direct or indirecl: but anless so controveried the jury are bound to fnd according
to the presamgption.”

“2 Speck v, Sarver, 20 Cal.2d 585, 564, 128 P.2d 16, 2t {1942).

23 Proseer, Res Ispe Loguitar in Califorsia, 37 calyr, L. 2EV. 133, 225 (1948).
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The difiiculty expericnced by a jury in weighing concrete evidentce
against evidence of a fictional nature under prior law was transcended
when it was called upon to tax its mental processes in atteropting to weigh
on of law against another rule of law. Thus, since neither a rebuttable
preswnption nor an inference was to be accorded greater weight by the
tricr of facts than was the other, the jury was subjected to the almost im-
possible task of determining whether greater weight should be given to
the res ipsa loquitur inference or to the presumptions of innocence and due
care which conflict with such inference.®

The apex of the difficulty confronting the trier of fact was eminently
demonstrated under the subject doctrine where the plaintilf and defend-
ant each invoked some presumption in his favor on the same issue. In such
4 sitvation, by what mental process was the jury to determine whether 2
rebuttable presumption was controverted by another rebuttable presump-
tion? It is readily apparent that in the battle between the two presumptions
the jury was placed in an impossible impasse. Thus, the jury could be
called upon 1o weigh the presumption of innocence (Cal. Pen. Code §1102;
Cal. Code Civ. Proc. §1963 (1)} against the presumption of undue infiu-
ence by a {rustee {Cal. Civ. Code §2235); or it could be reguired, where
the validity of a second marriage was attacked by evidence of a prior
marriage, and there is no direct evidence of death or divorce terminating
the prior marriage, to weigh the presumption that the status created by the
prior marriage continues {Cal. Code Civ. Proc. §1963'(1)}.

Under the Uniform Rules of Evidence, 2 cruick is given the jury to lead
it out of its impasse iny the form of an application of the principle that the
presumption shall be applied which is founded on the “weightier consider-
ations of policy and logic,” and that if there is no such preponderance
both presumptions shall be disregarded.®® While no such principle appeared
to be applicable in California under the prior law because of the “presump-
tion-is-evidence doctrine,” which scemed to require the weighing of one
presumption against another, the courts were compelled to resolve the
irreconcilable conflict in cases dealing with particular presumptions. Ac-
cordingly, in People v. Hewlett® the conflict between the presumption of
innocence and the presumption of undue influcnce by a trustee was re-
solved on the basis that “a presumption tending to show guilt, when con-
necled with other facts, may outweigh in the jury’s mind, the presumption

M Seott v. Burke, 39 Calid 382, 397-9¢, 247 P.2d 313, 331820 {1552}

25 Sex People v. Iewlett, 108 CalApp.2d 358, 369-T4, 239 P2d 150, 157-160 (1951).

26 Uniform Role 135 and Comment; WITR, CALIFORNLA EvIDENce §108 at 126-27 (24 ed.
1965); ste also 44 wanv, T REV. 932 {1031); 2 T.CLAL. REv. 2% (1954); Mc CORMICK, LAW
GF EVIDENCE G52 (1954).

37 308 CalApp.2d 358, 360-74, 235 P.2d 150, 157-160 (1951).
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»of innocence.” (Emphasis added.}*™ In Rader v, Thrasker,® the presump-
tion of Iack of consideration where a fiduciary obtains an advantage (Cal.
Civ. Code §2235) was held to prevail over the presumption of considera-
tion arising from a written instrument {Cal. Cede Civ. P'roc. §1963 {39))
on the rationale that the former, as a special presumption relating to a
particular subject will govern against the latter as a general presumption
applicable to the same subject.™ In situations invelving the validity of a
second marriage, the California courts appeared to follow a principle akin
to that of Uniform Rule 13 in apparent opposition to the “presumption-
is-evidence” doctrine, by holding that the presumption of imnocence (in
support of the validity of the second marriage) was entitled to greater
weight than the presumption that the status created by the prior marriage
continues. {Cal. Code Civ. Proc. §1963 (32).) They did 5o, however, upon
the basis of a derivative presumption that the prior marriage was dis-
solved by death or diverce having its {oundation upon the mle that the
burden is cast upon the party asserting euilt or immorality to prove that
the first marriage had not ended before the second marriage™

The foregoing is iflustrative of the difficulties which confronted both the
judge and jury in the problem of jury instruction with respect to rebuttable
presumptions. Moreover, since the jury was simply told that a presumption
is evidence and that it was bound to find in accordance with the presump-
tion if it was not controverted by other evidenge, the jury was apt to be
impressed that a presumption, which finds its basis in some underlying
legal policy of which the jury was not informed, had greater weight than
the evidence adduced against it. There was danger, furthermore, that be-
canse the presumption-is-evidence doctrine found itself the subject of such

a special instruction that the jury might reasonably tend to interprei the
instrection as giving the presumpiion more than the probative value to
which it was entitled. Accordingly, if the instruction was se interpreted by
the jury, it had the effect, when the presumption worked against the party
who had the burden of proof, of enlarging that party’s burden® Finally,
it should be pointed out thiat the instructions given under prior law—since

2T Jd, at 3%3, 230 P.2d at 159,

% 57 Calid 244, 252, 368 P.2d 360, 365, 15 Cal Rptr, 736, 741 (1962).

25T Cabd at 252, 368 P.2d at 265, 18 Cal.Rptr, st 741, citiag cal. CODE Crv. FRoc. §1859,

3¢ See Hunter v. Hunter, 311 Cal, 261, 267, 45 Pac, 756, 757 {1895) ; Estaie of Borneman,
35 CalApp.2d 455, 450, 86 P2d 122, 184 (1930 ; Hamburgh v. Hys, 22 CalApp.2d 508, 509,
N P24 3061, 302 {1937); Estate of Winder, 95 CalApp2d 78, 85, 219 P.2d 18, 25 (1950}
and see People v, Burke, 43 Cal.App.2d 316, 318, 110 P.2d 635, 636 (1941,

2 “The hurden of proof may well he impossible for a Btigant o sustaip if 4 presumption
is applied as evidence against bim." Speck v. Sarver, 20 Cal2d 385, 594, 128 P.2d 16, 21
{1942},
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they did not and could not define the quantum of preof required to dispel
the presumption—the jury was leit to decide for itseli what such proof
should be. '

THE NEW EVIDENCE CODE

Turning to the character of the presumption under the new Evidence
Code we note; initially, that & presumption is defined as jollows: “A pre-
sumption is an assumption of fact that the law requires to be made from
another fact or group of facts found or otherwise established in the ac-
tion.?® A presumption is not evidence.” ‘The second sentence of the defini-
tion, while strictly not definitive, was apparently added to make certain
the repudiation of the presumption-is-evidence docirine.™

Under the Evidence Code, presumptions are classified as either conclu-
sive or rebuttable® This classification is the same as under prior law.®
Since conclusive presumptions are, in essence, rules of substantive law
rather than evidentiary rules, their function remains unchanged under the
Evidence Code. Tt sets forth, without SuhstaxxtiVﬁ change,” the conclusive
presumptions previously contained in the Code of Civil Procedure, and
recognizes, also, the existence of other conclusive presumptions which
have their genesis in decisional or other statutory law*” Accordingly, when
any of the conclusive presumptions provided for in the Lvidence Code®
or otherwise declared by law to be conclusive, are established in the action,
the assumption of fact required to be made by such presumption is un-
controvertible.

The significant parting of the ways between the prior law and the Evi-
dence Code is with respect to rebuttable presuraptions which the Evidence
Code classifies into two types. A rebuttable presumption is no longer
evidence in the case—it is now either a presumption which affects the
burden of producing evidence or one which affects the burden of proof.®

The preswnption affecting the burden of producing evidence®™ requires
the trior of fact to assume the cxistence of the presumed fact until evidence

32 car, evin. cony §600{a). This part of the definition is substonfizlly the same as that
contnined in fortser §1959 of the Code of Civil Procedure,

¥ See CAL. xvIn, Cong {600, Comment.

31 oAL. ¥V, cobE §601,

45 S former CAL, CODK CIV. PROC. §51061, 1962 and 1083,

36 See Law Revisien Compission Comnent 1o ChL. V1D, CORE §620.

7 car., Bvie. con: £624,

WAL, gvia, cout $§621-624,

A ear, vvin, cone §601.

Bear, vvn, conk $5603 and 604, This presemption is in conformity with the theory
espoused by Professor Thayer that the only function of & presumpiion is to Ax “the duty of
going forward with proof.” THAVER, PRELIMINARY TREATISE O EVIOENCE 3id-52 (1898].
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is intreduced which would sapport a finding of its nonexistence. If evi-
dence iz intreduced sufficient to support a finding that tbe assumed fact
does not exist, then the presumption vanishes, and the trier of fact de-
termines the exisience or nonexistence of the presumed fact from the
evidence without regard to the presumption. If the opponent fails to meet
the burden of coming forward with sufiicient evidence, he loses the issue
as a matter of law and the proponent of the presumption is entitled to a
peremptory ruling that the fact assumed by the presumption exists. An
example of a presumption affecting the burden of producing evidence is
that which states that a letter correctly addressed and properly mailed is
presumed to have been received in the ordinary course of mail.” If a party
proves that a letter was correctly addressed and properly mailed, the trier
of fact is required o find that the letter was received in the ahsence of any
believable contrary evidence. However, if the adverse party denies receipt
of the letter, the presumption is removed from the case and the trier of fact
must decide whether or not the letter was reccived by weighing the denial
agrinst the inference of receipt arising from the proof of mailing.

The presumpticns affecting the burden of producing evidence are spe-
cifically set out in the Evidence Code*® These are presumptions which
were recognized as rebuttable presumptions under prior law, However,
they are not exclusive, as other presumptions affecting the burden of pro-
ducing evidence may be found in other codes and in the common law.
Whether these are to be classified as presumptigns affecting the burden of
producing evidence depends uposnt whether they [all under the criteria es-
tablished for such presumptions.” Some will be ciassified by specific stat-
ute, while others must await classification by the courts.™

The other type of rebuttable presumption under the Evidence Code is
that affecting the burden of proof*® The eifect of this presumption is to
impose upon the party against whom it operates the burden of proof as to
the nonexistence of the presumed fact.*® This presumption is more endur-
ing than the presumption affecting the burden of producing cvidence
because it not only shifts the burden of producing evidence upon the party
against whom it operates hut also imposes upon that party the burden of
persuasion. An example of a presumption affecting the burden of proof

St car, gvie, cooe §G45.

42 oAb, EvIn, cong 363145,

3 oAz, BvID. eoon §8630 and 603, -

A Zee Law Revision Commission (Comroont o gal. svID. CCoE §630,
43 oar., Evin, cone §AGS.

48 ¢y, BB, Cune §606.
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is that which states that a person who has not been heard from in seven
years is presumed dead.'” Thus, if a party suing as the bencficiary of a life
insurance policy proves that the insured has not been heard from in seven
years, the trier of fact is required to find that the insured is dead in the
absence of any believable contrary evidence. However, if the defendant
produces evidence that the insured was seen in a foreign country within
the seven-year period, such party has met the burden of producing evidence
that the insured is alive. Such evidence does not, however, as in the case
of a presumption which merely affects the burden of producing evidence,
remove the presumption from the case. The presumption remains and
suffices to support a finding that the insured is dead unless such evidence
produced by the defenda.nt satisfies the burden imposed upon him of per-
suading the trier of fact that the insured is aljve.

As in the case of presumptions aifecting the burden of producing evi-
dence, certain presumptions affecting the burden of proof are set out in
the Evidence Code.*® Similarly, these presumptions were vecognized as
rebuttable presumptions under prior law. The presumptions affecting the
burden of proof listed in the Evidence Code are not exclusive, however, as
there are other statutory and common law presumptions which are rec-
ognized under existing law. Here, too, the classification will depend upon
the criteria established for presumptions affecting the burden of proof.*

POLICY PROBLEMS

Since the Evidence Code does not attempt to classify every vebuttable pre-
sumption and leaves the classification of those not specifically listed to
future determination by the Legisiature or the courts according to the
public policy that the respective type of rebuttable presumption is in-
tended to implement,™ it is chvicus that in some cases it will be difficult
to determine whether a particular presumption recogmzed by e‘ﬂsnng law,
but not classified, is a preanmptmn aifecting the burden of proof, or a pre-
sumption affecting the burden of producing evidence. It is anticipated that
an attempt will be made to achieve classification in as many instances as
possible by statutory fiat in order to obviate the judicial quandry in which
trial judges will be placed in attempting to classify a theretofore unclas-
sified rebuttable presumption, particularly when such determination is
thrust at the judge in the heat or hurry of a trial. Since the precise stand-

17 Car, EVID, CopE §6467.

18 car, mvan, cone §E660-655. .

4% oy, EVID, CODE $5660, 605. See Law Rovision Commissien Comment to §660.
¥ car. gvin, cote §8603 and &05.



110 LINCOLN LAW REVIEW [Vol 2

ards underlying the policy for a particular presumption are not definitively
delineated,™ resting as they do upon an uncertain mixture of convenience
and social policy®™—and in view of the pumerous statutory and judee-made
presumptions whick exist and which continue to be created, it is apparent
that the task of classification is not an easy one.

Already questions ave presented, for example, as to the classification of
the presumption of negligence arising {rom a vielatien of statute, ordi-
nance, or regulation. Concern is also manifested as fo the function of the
doctrine of res ipsa loguitur under the Evidence Code. As to the {ormer,
pursuant te the recommendation of the Law Revision Commission to the
1967 Legislature, a bill bas been introdueced adding section 469 to the
Evidence Code, thus providing that the presumption arising {rom a viola-
tion of statuie is one affecting the burden of proof, and also making it clear
that there need not be a criminal sanction for the violatien, in order to
bring the presumption into play.

With respect to res ipsa loguitur, the addition of section 646 to the
Evidence Code to clarify the manner in which the doctrine functions under
the Code has been proposed in the current session of the Legislature upon
recommendation of the Commission. Under the proposed statute, the doc-
trine of res ipsa loguitur js placed in the category of a presumption af-
fecting the burden of producing evidence. Accotdingly, when the plaintiff
has established the conditions giving rise to the doctrine, the jury is re-
quired to find the defendant negligent unless be comes forward with evi-
dence that would support a finding that he used due care. If the defend-
ant does come forward with such evidence, the presumptive effect of the
doctrine vanishes. The facts giving rise to the presumption remain in the
case, however, and the jury may draw the infurence of neglizence from
these facts unless the defendant presents such conclusive evidence as to
dispel the inference of negligence as a matter of law." In order to assist
the jury in its factiinding function, the proposed statute provides that the
court may, and upen request shall, instruct the jury that the facts that
give rise o res ipsa loquitur constitute circumstantial evidence from which
the jury can infer that the defendant failed to exercise due care,

PRESUMPTIONS AND THE TWO BURDENS

Since the rebuttable presumptions under the Evidence Code are classified
as either presumptions affecting the burden of proof or presumptions af-

5% The Evidente Cods stafes that the respective presumplichs are “established to imple-
ment 1o public policy other than to facilitate the determinztion of the particular action in
which the presumplion is applied.” eal. zvm. cope §§603, 603.

B See Mo CORMICE, LW OF EVDENCE §30F (1054},

828 e Yeonard v, Watsonvilic Comm, Hesp. 47 Cal2d 509, 308 P24 36 €1956).
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fecring the burden of producing evidence, they are of necessity interrelated
with the respective burden they alfect. Accordingly, there is imposed
upon the tria! judge the important functien of determining whether the
proof of the fact In issue is essential to the claim for relief or defense that
is being ssserted by a party-—thus allocating to it the burden of proof; or
whether the particular fact in issue is one which merely requires a finding
against 4 party as to that fact in the absence of the production of further
evidence by such party-~thus allocating the burden of producing evidence.

The ailocation of the burden of proof deals with the obligation of a
party to produce a particular state of conviction In the mind of the trier
of {act a5 to the existence or nonexstence of a act and rests normally on
the party to whose case the fact is essential® The burden of producing
evidence, on the other kand, means the “obligation of a party to introduce
evidence sufficient to aveid a ruling against him on the issue.”** Accord-
ingly, this last-mentioned burden is the one that is imposed upon 2 party
who has the initial burden of introducing evidence or to make a prima
facie case 50 as 1o avold the risk of nonsuit or other determination against
him on a particular issue.” In specifically providing for this burden the
Evidence Code provides that *“The burden of producing evidence as to a
particular fact is on the party against whom 2 finding on that fact would
be required in the absence of {urther evidence” ™ and provides further,
that “The burden of producing evidence as to a pérideular fact is initially
on the party with the burden of proof as to that {act.” ¥

Alluding to the allocation of the burden of praof, note should be taken
that the Evidence Code expands the basic rule {hat the burden of proof
follows the burden of pleading in that it applics to 1ssues not necessarily
raised in the pleadings, but in its application—both as to pleading and
proof—depends upon substantive law™ Accordingly, since substantive

A3 par. evin. cone $5115, 190 ond 500, Section 118 provides that the bunlen of prool may
Tequive & Darly 1o ostabdish the existoace or noncxistenes of & feel by proof beyond a yeason-
able doubt, ar by o prenonderance o (he ovidease by ¢lent aad convincing proof, and pro-
vides, that “Except as othevwise provided by law, the burden of proaf requires proof by a
preponderance o the evidence.” The Bvidenee Code 1has makes it clear, (or example, that
when a slatale assipns the barden of proof in a cimibaal action, the prosceution most dis-
charpe the Lusders of proof beyond o reasonnble doubsl {35013, bul recognizes, for example,
that o sdefendanl in o oriminal aclion, as wnder cxisting law, must prove his insanity by a
prepordevance of the evidonce, {88501 and 522},

B gAL, EVIG, CODLE 5410,

SR WETKIIC, CALIFURNIA EVIDENCE §153 (2d ol i966), See wlid MCCURMICK, TAW OF LVie
BENCE, 636 (1954},

b eaY, EVEs. Cont $550{a0.

¥ oAL, BVl gouE §550(0 .

o5 The crilerion set up by the Evidence Code s wheiher the facl to be proved is essential
to o party’s claim fnr reliel or defense. (§600; see Comment to BSOG; and se2 WITKIN, CALI-
FORNIA EVIGENCE §197.0 (2d od, 1966)).
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law determines the facts that must be shown to establish a cause of action _
or defense, the trial judge is required by the Evidence Code to make that
determnination and must instruct the jury as to which party bears the bur-
den on a particular issue and whether that party s required to establish
the existence or nonexistence of the fact in issue by a preponderance of the
evidence or by proof beyond a reasonahle doubt.® It should be noted,
however, that the expansion of the basic burden of proof rule has resulted
in the elimination of certain matters which, under prior law, werc recog-
nized as disputable presumptions. These matters have, by the Evidence
Code, been restated as rules of the burden of proof since they do not meot
the definition of presumption contained in section 600 of the Evidence
Code. Thus, the claim that a person is guilty of crime or wrongdoing,™ the
claim that a person did not excreise care,” and the claim that a person is
or was insane™ are specifically delineated under the Evidence Code as
specific issues as to which the party mzking the claim has the burden of
proof, These specific issucs, therefore, no Jonger give rise, respectively, to
the presumption that a person is innocent of crime or wrong, that a person
has exercised due care in the areas recognized by the decisions under prior
law,* or-that a person is or was sane, but are now preliminary aliocations
of the burden of proof in rerard to the particular issue™ Of particula
significance is the elimination of the presureption of duc care which be-
came an important part of negligence litization in view of the former rule
that such presumption was cvidence to be weighed by the jury even
against actual evidence of lack of due care.

The preliminary application of the burden of preof in regard to 2 par-
ticular issue, may be satisfied by proof of a fact giving rise to a presump-
tion that does affect the briden of proof. Thus, in an action by a bailor
against & bailee for damage to goods, the initial burden of proving negli-
gence is on the bailor. However, when the bailor proves that undamaged

B ear. Evin, cony §502.
0 oqx, evio. copr §520, Formerly cal. cook crv, peoc. §1963(1) providing for the disput.
able presumption *That & person is innocent of crime or wrong.”

0l car, xvin, copx $523. Formerly oL, CO0E c1v, 20, §1063(4) previding for the disput-
able presumpiion “Thal z person tukes ordinary oare of ks own cancerns,®

82 oar. evio, ooy 3522, Formerly, (he nonstatotory presumpliot of sanity was recognized
in Catifornia by both civil and criminal cases. See Estate of Wright, 7 Cal.2d 348, 40 P.2d 434
(19363 ; Peophs v. Daugherty, 40 Cui.2d 876, 399, 256 ¥.2d 411, 025 (1953).

52 This presumption wpder prior low was applicalde, for cxample, in 2 wrongful death
action on behall of a decedent (see Westberg v, Wilide, 14 Cal.2d 360, 367, 93 Tid 500, 504
(19393} and where & Hving persen sellered 2 foss of memery from the accident rendering
him srabie Lo testify ia an action broweght by him for pessonal injury, {Sce Brown v, Con-
nolly, 62 Cal.2d 395, 395, 398 P.2d 596, 598, 42 Cal. Wptr, 324, 326 {1965},

84 Spp Commont 10 CAL, EVID, COBE §500.
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goods were delivered to the bailee, and that they were damaged while in
the hailee’s possession, a presumption( ihe presumed fuct) arises that the
bailee wvas negligent. The burden of proof thercupon devolves upon the
bailee to persvade the trier of fact by a preponderance of tie evidence of
the nonexistence of the presumed fact-~that is, that he was not negligent.®
- Adverting to the burden of producing evidence, it should be noted that
while at the outset of the trial this burden will coincide with the burden of
proof, the burden of producing evidence may shift during the course of the
trial from one party to the other, irrespoctive of the allocation of the buz-
den of praof, Thus, if a party having the initial burden of producing evi-
dence establishes a fact giving rise to a presumption, the burden of pro-
ducing cvidence will shift to the other party whether or not the
presumplion is ene that affects the burden of proof. Accordingly, if it is
part of the plaintifl’s case, for example, to prove that a person is deceased,
the burden of proof as to that fact is initially upon the plaintili. If he
offers evidence that the person has not been heard from in seven years, he
fulfills the initial burden of producing-evidence and a presumption arises
that such person is dead. The burden’then shilts to the deiendant to pro-
duce evidence that the persen in question is not dead, in default of which,
he is subject to a nonsuit or directed verdict, If the deiendant does produce
suflicient evidence to sustain a finding that the person is not dead, the
defendant has met the burden of producing evidence, gntitling his to have
the issue determined by the trier of fact. However, since the presumption
which arose is one that ailects the burden of proof, the burden is upon the
defendant to prove by 2 preponderance of the evidence that the person is
naot dead. :

PROVINCE OF THE COURT AND JURY

The Evidence Code provides generaily that all questions of law are to be
decided by the court.*® Accordingly, the duty devolves upon the trial judge
to determine in the first instance, as a matter of law, whether there is evi-
dence sufficient to sustain a finding of the nonexistence of the presumed
fact, whether the presumption relied upon is one affccting the burden of
producing cvidence ar the burden of proof.

With regard to the presumption alfecting the burden of producing evi-
dence, i the trial judge determines that there is sufficient evidence to sus-
tain a finding of the nonexistence of the presumption, the effect of such

L3 See CAL, BviD, coog §§605 and 606 and Comment to cAL. gvip. Cobk §500; WITRIN, CALI-
rorNIA EVIDERCE 198 {24 od. 19667 ; i wIcHMoRz, EVIDENCE JM4B7 (3d cd. 1940); and sfe
Guorge v. Helins Van % Storage Co., 33 Cal2d 834, 840-841, 205 P2d 1027, 1042 {1940},

& caz, zvan cooe §310.
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determination is to elimminate the presumption. In such instance, since the
presumption has disappeared from the case, the judge does not have te
say anything about it in his instructions but leaves to the jury the deter-
mination of the existence or nonexistence of the presumed fact {rom the
evidence in the case. If, on the other hand, the judge determines that there
is not evidence sufficient to sustain a finding of the nonexistence of the
presurned fact, he should instruct the jury concerning the presumption. In
instructing the jury on the presumption, consideration must be given by
the trial judge as to whether the basic fact from which it arises has been
established. If such hasic fact has been established so that its existence is
not a question of fact for the jury,® the jury should be instructed that the
presumed fact is also sstablished. However, i the basic fact which raises
the presumption is in issue, the basic fact mnst first be determined by the
jury. Accordingly, the judge should instruct the jury that if it finds the
basic fact the jury must also find the presumed fact.®® Thus, if the issue
is whether a letter has been received in the ordinary course of mail and
there is no evidence sufficient (o sustain a finding that the letter was not
received, the basic fact giving rise to the presumption is whether the letter
was correctly addressed and properly mailed. In this instance the jury
should be instructed that if it finds from the evidence that the lotter was
correctly addressed and properly mailed that then it must find the letter
was received in the ordinary course of mail. '

In the case of a presumption affecting the burden of proof, i there is
evidence of the nonexistence of the presumed fact, the judge should in-
struct the jury on.the manner in which the presumption affccts its {act-
finding process. As in the case of the presumption affecting the burden of
producing evidence,.if the basic fact from which the presumption arises is
established as a matter of law, the judge should instruct the jury that the
presumed fact is to be assumed until the jury is persuaded to the contrary
by the requisite degree of proof. Thus if the testimony of a party to a
marriage as to its solemnization is uncontradicted, the judge must instruct
the jury that the marrage is presumed valid unless the party abjecting
persuades it by a preponderance of the evidence by clear and convincing
proof that the marriage is invalid.® If, however, “the basic fact is a ques-
tion for the jury, the judge should instruct the jury that, if it finds the

87 Such fact may bave lreen established by encontradicted judicial notice.

€8 See Comment tu CAT, Evie, cans 604,

a3 See ear, avin, cobe 3663 Extate of Chandler, 133 CalApp, 630, 633, 299 Pac, 110, 112
(1931 ; Estate of Crawford, 60 CalAnp.2d 609, 630-G11, 160 P2d 68, 66 {1045); Hughson
Estate, 173 Cal. 448, 100 Pac, 542 {19156} Comment to cAL, EVID. CODE §G606; and see MC LOR-
MICK, Law oF Eviornce §317 (1954).
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basic fact, it must also find the presumed iact unless persvaded of the
nonexistence of the presumed fact by the requisite degree of proof.”
Accordingly, if A testified that a marriuge was solemnized between her and
B, and B denies such cercmony, the jury must fmd the basic fact as to
whether the. ceremonial marriage was in Tact performed. If the jury de-
terniines that such a marriage was performed, then it is required to follow
the judge’s instruciion tlmt the marriage is presumed to be valid. How-
ever, if B introduces cvidence that the marriage was solemnized by a
person who bad no sech authority, then the jury, under appropriate in-
structions, must be instructed that if it is persuaded by clear and con-
vincing evidence that the person performing the marriage had no authority
te perform it, then it should find the nonexistence of the presumed fact
that the marriage was valid.

CONCLUSION

The Evidence Codc’s imporiant single contribution is the abolition of the

“presumption-is-evidence” docmne with its undesirable features requir-
ing the weighing of conflicting presumptions, the weighing of concrete
evidence against a presumption, and rendering it impossible to grant non-
suits or dlrected verdicts against the proponent of the presumptions even
when conclusive evidence is prodaced contradicting the existence of the
presumed fact. +

There can be little doubt that on the whole the Evidence Code, in deal-
ing with presumptions, provides a sigaiicant improvement tc an area
which has long been a source of confusion to judges and lawyers. In the
attempt fo provide 3 workable {rameworl in this arca of the law, the
{ramers and authors of the Code bave discarded the worst features of the
existing law and retained the desirable characteristics of existing statutory
and decisional lav, blending it, where expedient, with the salient attributes
of the Uniform Rules and the important modern texts on Bvidence.

In view of its many innovations with respect to the law of presumptions,
jud es and lawyers will of necessity have te adjust o the new rules since
in many instances the effcct of the Code is to repeal knowiedge previously
gained and ulilized. This will regnire study and changes in attitude.
Many will not regard the new rules as ideal, others will sce no purpose to
the ciassification of rebuttable presumptions into two types; and judges
may find the task of classification burdensome. Whatever its deficiencies,
the uow Cede appears to provide a sensible and workable system for deal~
ing with presumptions—a system vastly superior to that provided for
under prior Californiz. law.

™ Comment to CAL. 2vID. CODE $607; ste MONGAN, EASIC FRORLEMS OF EVIDENCE 38 {1957).



