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Menorandum 67-53

Subject: Study 63 - Evidence Code
Attached to this memorandum is an article by Howard B, Miller,
Beyond the Law of Evidence, reprinted from 40 So. Cal. L. Rev. 1

(1967).

Also attached as Exhibit I {pink) is a letter from John McDonough
to Professor Miller commenting on the article,

The starlf does not believe that Professor Miller has made a case
for any changes in the Evidence Code, We agree with the McDonough

analysis,

Respecifully submitted,

John H. DelMoully
Executive Secretary




semo 6753 EXHIBIT I

May 15, 1967

Professor Howard B, Miller
School of law .

University of Semhnm mitomu
Los Angeles, Calif,

Deaxr Howard:

Thaok you very much for sending me & yeprint of your
article "Beyond The Law Of Evidence,”™ Tha article is osx-
tainly & provocative one, I belleve that it is useful to
have the Iav Ravision Commission's various work products
scbjected te this Xind of critical scrutiny. On the other
hand, I must say that I would Mntodtuqmwitbmyof

your points,

In the first place, the Cmiuion was, of course, faced
with the task of devising an evidence 4dde that would have
soms realistic chance of anactment, We quits deliberately
declined to write % the Nodel Code of Evidence which, what-
evar its intrinsic merit might be, would simply moldes on
law librazy shelves as the ALI's Mods) Code did, This
pragaatic considexation necessarily conditioned, to some
degres, what we undertock to do,

As you point ocut, we could have undertaken in the avidence
cods to write rules of adaissibility designed to make pretrial
preparation mors camprehensive and effective; indeed, in an
isolated area the Commission has dohw precissly this (See pages

|4 . through 249 of the Commission's 1967 Annual Report,
which is enclosed), But this, it seems to me, is & collatsral
use of the law of evidence to accomplish other useful objsc-
tives, somevhat along the line of using exclusionary rules in
reaspeit of illegelly chtained evidence to correct undesirable
police practices. Xt rsally bas nothing at all to do with what
evidence ought tc ba admissibls to establish disputed facts
in a law suit.

_ As for hearsay, you simply have a guite different view of
the intrinsic velue of thies kind of evidence than do most of
the experienced Caiifornia lawyers with whom I have dealt,

Among other things, they do not sesm Lo regard administrative
proceedings as a model for court proceedings: indesd, their
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reaconing tends to go the other way., One poiat that, among
others, assomed clear to us wae that, at a minimum, the hearsay
rale should serve as a "hest evidence” rule. That is, where
tha declarant is presant and there is, therefore, a choice be-
twesen putting him on the stand to tell his story, on the one
haad, and getting that story before tha trierxr of fact in the
firat instance in the form of a written stxtessent prepared by

& lawyer and signed by the declarant, the former i{s cleaxly

the prafershles way to get &t the truth, I am a little surprised
that you mhoald have thought othexwise, :

The hBypothetical guestion no doubt does prassnt & rsal
pxoblem. Your proposkl to permit the sxpert to “cbhserve the
avidence™ and state an opinion based on his observation would,
of coursa, hardly work whsre there was any dispute betwesan the
parties relating to the underlying facts; in such & case, we
must kaow which versions of the facts the expert has chosen
to belisve. This poinkt mpplies as well, of course, when he is
presentad with a “spacialiized transgoript of the underlying
rastimony, ”

I think soms case can be made for having different rules
of evidence in mon jury cases, It is a difficult proposition
%0 sell to the bar, howewer, for at least two reasons, In the
first place, on the basis of their experience, thay do not
appsar to have me auch confidance in the capacity of judges to
neke the kind of discyiminstion you suggest between acmissibility
and weaight, IXn the second place, most lawyers appear to feel
moxe comfortable with the view that thexe is a single baedy of
rules of evidenses applicable to all procesdings and in the light
of which they can prepars their cases with sope confidence 3a %o
what they will have to meeat,

All of which la to say, of course, that ..reasonable minde
cRa disagree on cmiplex subiects, The Lew Revision Commission
41id not set out to "reform™ ths law of evidence, if by that fs
zarnt subatantially to abandon the sxisting system for one in
which virtually everything goes in and where objection “goes
rathay to weight than to sadmissibliity” Esther, it set out to
Eind, clarify and codify existing law with only such changes
as sevmed désirable and were generally consistent with tradi-
tional notions of trying caszes in courts of law as distinguished
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from conducting proceedings hefbn administrative agencles,
Hopefully, at tha minimum the Coamission produced a compilation
of rulss of evidence which will have considerxable utility for
judges and lawyers until the millennium arxives,

With best regards,

Sincerely yours,

Jokn R. McDonough

JTRMi1mh

bce: Richard Keatinge, Eag,
John Demoully, Esq.



