#36 9/11/61
First Supplement to Memorandum 67-50
Subject: Study 36 - Condemnation Law and Procedure (Condemnee's
Expenses Vpon Abandorment)

Attached are 21 exhibits containing comments on this recommendation,
Both publiic ae,‘encieé and lawyers who represent property owners approve
of the reccmmendation.

One public asgency-~Clty of Fullerton--suggests that expenses and
fees incurred prior to the resclution to aég_uire the property by con-
demnation should not be recoverable. This would be an undeslrsble
limitation. Many agencies adopt & resolution only after efforts to
acquire the property by negotlation have been unsuccessful.

A mumber of lawyers suggest that the property cwner should be
entitled to expenses and lawyer's and experts' fees even when a condemna-
tion proceeding 1s not abandoned. This suggestion will be considered
in the course of our study of this subjeet, The suggestion involves
ﬂdi:fficult and controversial problems. Adoption of the suggestion
might tend to invite Litigation and probably would substantiglly increase
the c’ost of pfop;rl:y acquigition. '

Exhibit XIII notes that the case law makes attorney's fees not
recoverable in the even of a purely contingent fee contraect. We Go
not propose to change this rule. The solution is to provide in the
contingent fee contract for a fee in the event of abandorment.

See Exhibit XV suggesting that an attorney's fee dbe allowed vhen
the attorney ie retained to convince the condemning body that the
property to be acquired is not the best property or the most economical
property. The Recommendation would allow the attorney's fee only to
the extent that the services are "reasonably and necessarily incurred
=y




to protect the defendant's interests in the proceeding."

The gtaff recommends that no substantive change be made in the
Recormendation. However, we have checked the galley proofs of the
Recomendation and suggest the following revisions:

(1) 1Letter of transmittal--change "reccmmendation agd legls-
lation were not directed to" to read "legislation wvas ouly incidentally
concerned with."

(2) Footnote 1 (page 4} add at end of footnote: “People v.
Bowman, 173 Cal. App.2d 416, 343 P.2d 267 {1959)."

(3) Page 5, second line, change "shouid" to "™wlli,"

{4) vVarious other typographical errors should be corrected:
Transpositions appear in the Note on page 2 and in the text on page 5;
the werd—"court" should be "Court" in the first line after the indented
gquote on page 6.

Respectfully submitted,

John H. DeMoully
Executive Secretary

C mPa
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CHAMBERLAN & CHAMBERLAIN

AFTORMEYS AT L AW
BANK OF CALIFORN:A BLHLGING

G L. EHAREENL AN P Q. BOX 32 . OF CoUMSE.
ey ALBURN, CALIFORNIS 35503 T i ——
T b EHAMBEMLAIN N, LAL . BAM FRANMCSCE
T L. CHasmEERLASNE, JH. THOMAK . SHAMBERLA N
TELEPHONE BRS-4523 NEW 't SR

PalUl. M. CHAMBERLAN
AREA COOE S5

August 28, 1967

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law,

Stanford, California - 94305

In re: Recovery of Expenses on
Abandonment of Eminent
Domain Proceeding

Dear Mr. DeMoully:

I want to acknowledge receipt of your communication dated
August 23, 1967 and the attached material on proposed amendment to
CCP Section 1255a.

Our office participates in a good many condemnation proceed-
ings and of course, we were most pleased to see this proposal come
forward. We have never felt that the 40 day period was realistic
and of course, ag pointed out in the wmaterial you sent, a big part if
not most of the work in getting re for trial, takes place soon
after the property owner knows that hisg property is in line with a
proposed project which may be months or even a year or more before
a complaint is filed.

We would add our endorsement to the proposal.

I cannot close thig letter without adding the further comment
that I hope some day the Commission will have an opportunity to study
and make a recommendation on the ?uestion of allowing attorneys' fees,
appraiser’'s fees and expenses as "costs" to the defendant after the
condemnation proceeding has been tried where the defendant at least
does "better" than the final offer of the condemning authority. Such
legislation has been proposed in the past. I think was always opposed
Eg the Division of Highwags in particujar but those of us who try

ese cases feel that such an allowance or the threat of this allowance
would give the defendant a bargaining position somewhat more equal
to that of the condemning authority. Unfortunately, it has been our



August 28, 1967
Page 2 ,

experience that the condemning authorities know that a defendant
will be told of the counsiderable expense he faces and that these

costs will not be recoverable so something should be done we feel
in that field as well.

¢Ery truly yours,

CHAMBERLAIN ;/EEAHBERLAIN {

By:

T. L. Chawberlain, Jr’
TLC Jr./alt
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ALBERT J. FornN
ATTORMEY AT LAW
SUI-TE A0 COAST FEREMRAL BLILDING
IS WEST NINTH STREET
LOS ANGELES, CALIFORNIA BOOIS

TELEPHONE S22-4877

August 350, 1967

Calif'ornisa Law Revision Commission
School of Law
Stanford, California

Gentlemen:

My commendations for a job well done on the propoged
revisions of CCP Section 1255a, I think it is =& iong
needed lumprovement which will help correct sne of the
abuses that many landowners in my personal experience
have had to contend with. I certainly hope that the
State Legislature enacts your recommended change
exactly as you have worded it.

Sincerely yours,

7

ALBERT J. FORN

AJR/trs
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THOMAS B. ADAMS
ATTOGRMEY AT LAW
VEOEAST THIRD AWESUE

S MATES  TALIFTRhoh Sadf|

(RIS HaR-&Ees

August 28, 1967

California Law Revigion Commission
School of Law .
Stanford, California 94305

Attention: Mr. John H. DeMoully,
Executive Secretary

Re: Recovery of Condennee’s Expernses on Abandonment
cf ar Eminent Domain Proceeding

Gentlemen:

I agres 100% with the recommendations of the Law

Revision Commission.

Yours very truly,

- P
A
- f J.«'/ £
e D7 IR PR
DA g e T ':_ ST e

. adams

TBA:mb




18F supp. Mero 67-5C EXHIBIT IV

LAW DFFICER

AUBREY B, FAIRFAX Farrrax & CLiFry TRUEPAOHE,
FRANK B. CLIFF WHITE BULDING aradas
KELVIN L. TAYLOR TG WELCH ROAD

PALG ALTO. TALIFORNTA S4804

August 30, 1967

California Law Revision Commission
School of Law
Stanford, California 24305

Attention: Mr. John H. DeMoully
Executive Secretary

re Condemnation Law and Procedure Recommendation
Dear Sir:
Responding to your form letter received August
28, 1967 addressed to Persons Interested in Condemnation
Law and Procedure, and your request therein for comments
on the enclosed tentative recommendation, please be ad-
vised that I am in favor thereof.

You are to be commended for your very excellent
work in this area.

Very truly yours,

7 ;?i
£ ’ﬂ/‘ i vl

4tk B. CLiff,

FBC:bb
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TADINI BACIGALUPI 1GR1-1D62
CHARLES DE Y. ELKUS (281882

EXHIBIT V

LAW DFFICLES

HERBERTY H. SALINGER

BACIGALUPRI, ELKUS, SALINGER & ROSENBERG

Ceaubnt N. RGSENBERS

CHarLES BE Y. ELKUS IR,
Taoin) BACIGALUEL &

ALVIN H. PEL&VK
Rosent G ELkus

F00 MORTSOMERY STREET, SLWTE 1C3AG

SAM FRAMOISCH 9404

WiLi-aM G, FLEGRLES

PETER K, MAIER

ROBERT M, MARLICK

Micratl B. FoLey

GaTLE NIN ROSENKRANTZ

Pave J. MATZGER
PriLiP K. JENSEN
CaALe B. METCALF

August 30, 1967

John H, DeMoully, Esgqg.

Executive Secretary

California Law Revision Commission
Schocl of Law

Stanford, Califormnia

Re: Condemmation - Expenses
of Abandoument

Dear Mr. DeMoully:

I approve of the tentative recommendations you
make on the above subject, with only one comment: Since
condemnation proceedings are involuntary, I see no reason
why the condemning power should not pay the owner's reason-
able expenses in all cases regardless of whether litigation
is instituted. Such expenses would be attorneys® fees,
appralsal fees, other experts, and moving and relocation
costs. Although Highways and now BARTD can pay for the
latter, no local agency will even consider such expenses,

Obviously Highways, Water Resources, and the
Attorney General would oppose any such payments, so I
would not expect any such recommendation to pass the legis-
lature. In reality, most of such ekpenses other than trial

fees are expended prior to the commencement of litigation.

TeappHONE IEE-75TS
ARES CODE 15




BACIGALUPIL, ELKUS, SALINGER & ROSENBERG

John H. DeMoully, Esqg,
August 30, 1967
Page Two

I have two other comments on condemmation law
ocutside of this area that you have undoubtedly already
considered., First, the condemning suthority should pay
the defendant's filing fees when the complaint is filed.
The defendant could then file his answer with no costs
out-of-pocket. As the condemning authority is liable
for these costs in any event, the defendant should not
have to put them up in the first instance.

Second, orders of immediate possession should
be issued only upon a show-cause hearing where the Court
could weigh the relative hardships of the parties. Some
authorities use the "0.P." as a threat to force settlement.

Very truly yours,

BACLGALUPT, ELKUS,
,—ri"x,' . - )

Jrels h

SALINGER & ROSENBERG

Philip K| Jensen
PRJ : 11w
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Law SFFICES QF

FRAKCIS H, O'NEILL O,NE!LL’ HUXTABLE & COSKRAN LESLIE R. TARR

RICHARE L, HUXTABLE ONE WILEHIRE BUILGING - SUITE 1212 OF COUNSEL

WILLIAM G, COSKRAM
. LOS ANGELES,CALIFORNIA BCOL7

TrLepHong (B13] S27-350t7

August 31, 1967

Law Revision Commission
School of Law

Stanford University
Stanford, California 94305

Re: Recommendation relating tc Condemnee's
Expenses on Abandonment of Emlnent
Domain Proceeding.

Gent lemen:

I have received distribution of your recommendation
relating to the above subject and have reviewed the same.

As an individual practicing attoxney with practice
generally oriented toward property owner representation, I
feel that the legislation proposed is highly desirable. As
you are aware, C.C.P. §1255a was adopted in 1915 containing
a legiglative oversight which did not permit recovery of
the condemnee's expenses during trial. That oversight was
corrected by 1961 legislation sponsored by your Commission.
The corrections suggested by your September, 1967 recommenda-
tion are necessary to effect the original purpose of the
provision under modern conditions of expense and calendar

congestion. .
< Very.i;>ly;j2§r

RICHRRD 1. HUXTABLE

RLH: NS
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18t Supny Moo 67=50 FXHIBIT VIT

HARCLD B. LERNER
ATTORNEY AT LAW
ONE FOX PLAZA
CIVIC CENTER
SAN FRANCISCO 94102
(415} 626-4474

August 31, 1967

California Law Revision Commission
School of Law
Stanford, California 94305
ATTN: John H. DeMoully,
Executive Secretary
Gentlemen:
I approve of the tentative recommendations
proposed by the Commission.

Very truly youfs,

HAROLD B, LERNER

HBL :mp
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Saul N. ROSS ’

L ROSS AND WEBBER | o . v o
ROBERT 5. WEBRER Ao REk
CoRpoN W, HucxET ATTORNEYS AT Law SAN BRUNO. CALIFORNIA . S40€

4151 588-03&

August 31, 1967

California Law Revision Commission
School of Law
Stanford, California

Gentlemen:

I was interested in your recommendation to revise Section 1255z so
as to provide the Tecovery of costs on abandonment without limitation
by the 40-day provision. I believe your recommendation is very sound
and far more realistic than the present section and should be endorsed
by the Bar. '

May I suggest, however, that there is one phase of this problem which
hasg not been considered in either the old section or the proposed
revision. That ig, a standard as to what does, in fact, conatitute
abandonment. I have in mind particularly the instance where the
condemnor amends its suit so as to change the nature or guantity of

the taking as opposed to a complete dismissal of the action, I have had
at least two instances of this situation, one in which I represented a
property owner and another in which I represented the condemnor, the
latter being now presented to the Court. It would seem to me that this
section should adopt some standard to the effect that if the condemnor
changes its suit sc as to materially change the character or quantity of
the taking and if the property owner can show that by reason of the change
he has incurred fees and expenses over and above that which would in any
event be incurred by reason of preparation for the suit as it stands at the
time of trial, then such expenses may be recoverable to the extent that

it can be shown that they are, in fact, additional expenses which were
lost or needleasly incurred in trial preparation.

Thank you for your consideration. It had been my intention to write some
time ago asking whether ray name was still on your mailing list inasmuch
as I know there has been some material issued in condemnation which 1
have not received. I would appreciate a check to see that my name and
address are on your active mailing list.

Sincerel - /
3’} ! - ,'“

ROSS AND wEéBEy’

Gl PP

s. Webber

RSW/ews
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BT 3

BENTLEMEN? -

G. J. CUMMINGS
PROFERBIONAL ENBINKER
LICENSE K. E. 22424
548 CARLBTON AVENLE
OAKLAND, CALIFORNIA 94610

PROME A3 Z-4H43

SerT., 2-67.

Carir, Law Revigion ComMission,
ScrooL oF Law, )
StanForp, CaLl Fomrwia,

ArTehim,Jonn H,

DetoutLe.

REGARDING YOUR LETTER AND EHCLOSU

RE

ofF Auc, 28'¥H, | wWOULD REGCOMMEND THE ENACTMENT

OF CHANGE ®N THE L0 DAY PROVISION,

| . wWoULD ALSO RECOMMEND A CHANGE IN THE

. CONDEMNATION PROCEGURE WHERE AN INDIVIOUAL

GR A PRIVATE CORPORATION ACQUIRMES PROFPERTY
BY USING THE PUBLIC POWER QOF CONDEMMNATION

TO ACQUIRE PROPERTY FOR PRIVATE. USE,

"THE CETY ACQUIRES A PROPERTY THRU CON-
DEMNATION AND SELLS THE PROPERTY AT COMDEM=
NATION COST TO A PNIVATE [NDIVIDUAL OR COM-
FPOMATION. THERE SHOULD PROBABLY BE A CRIM~.
INAL PEMALTY FOR THE WISUSE ©OF THE POWER OF

CONDEMNATION,




EXHIBIT X
GFFICE OF THE CITY ATTORNEY

CITY OF SAN JOSE

CALIFORNIA

1st 67=50

4E0
s

?EE?. lMane

September 5, 19567

SERDINAMD P PALLA
CITY ATTORMNEY

California Law Revision Commission
School of Law e
Stanford, California

Gentlemen:

We approve of your tentative

for amendment of Section 125%a of the C

Procedure.

TELEPHONE
292-354]

RICHARD K. KARREN
ASSIST, CITY ATTORNEY

HARRY KEVORKIAN
FRANKLIN T. L ASKIN
DONALD . ATKINSON

KEITH L. GOW

ROY W, HANSOMN

RCHBERT R. CIMINO
ROBERT wW. HURLEY

TEPUTY CITY ATTOGRMEYE

recommendation

ode of Civil

Very truly yours,

FERDINAND P, PALLA

City Attorney

- c.
£ s ;
_’(?" Come it

By  Donald C.

ol

Atkinson

Deputy City Attorney

FPP:DCA: 1D
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e O 4

RECINALD M.WATT

HES WEBT BECOND STREET

CHICO, CALIFORNIA 95826

CARL 8. LEVERENT
. FELEFHONE 18] 3a3-7062

September 6, 1967‘

State of California

California Law Revision Commission
Schocl of Law

Stanford, California

Attention: Mr. John H. DeMoully
' Executive Secretary

Dear Mr, DeMoully:

This will acknowledge your letter of August 31, 1967 and
the enclosed copies of the Law Revision Commission's
recommendations relating to recovery of condemnees' ex-
penses on abandonment of an eminent domain proceeding.

I am heartily in accord with the recommendations of the
California Law Revision Commission which you forwaxrded to
me relating to the recovery of condemmees’ expenses on
abandonment.

May I respectfully suggest that unless the underlying
principles which you here apply to abandonment are likewise
applied to completed condemnation cases, a person whose
property is not taken is "made whole' while a person whose
property is taken is not 'made whole".

Should not condemnees' expenses ''reasonably and necessarily
incurred" be paid by the condemning agency whether there is
an abandomment cr a completion of an eminent domain pro-
ceeding?

Thank you for letting me see this material.

1f I can be of any help at any time, please feel free to
call on me, ' '

Very sincerely,

el

e aaid M AT

- REGIN M. WATT

RMW/rd




Ist Supp. Memo 67-50 EXHIBIT ¥1I _
OSWALD C. LUDWIG

ATTORNEY AT LAW RESIDERSY
A7AB-30TH STRELET 4312 ATHENS ORIVE
SAM DIEGO, CALIFORMIM FZI0N SAN DEGQ, CALIFORNIA B2HE

2Wws -Bacs’ BH2-4408

September 6, 1967. '
Califernia Law Revisien Cammnssaon,
Schoeol ef Law,
Stanferd University,
Staqurd,_ﬁalifernia. 94305.
Deak Sires,

Yeur' tentative recommendatien fer Califernia Law Revision
as te Sectien |255a was received today, and ! find | must answer
by Sept. 8, se, witheut much study, | am answering:

Se far as the prepesed amendment gees, it appears 0. K.
Hewaver, Sectien 255b interest Payabfe, etc., this sheuld net
be subject te ény'change by stipulatien ;F the parties, because
recently, when | was Iil, and needed a centinuance, the atiorneys
would net grant me a centinuancs without a fight, unless | would
stipulate that the itnterest sheuld commence frem the date of the
Judgment, rather than Fréu the date of the takéng which had
previsufsiy sccurred, In ;ther weprds, befere | asked feor a
continuance, thé State had taken phssessien of the preperty,
and had the use of it while the whele matter wes pending, t think
this ts wreng and centrary to the Vonstitutienal Previsiens. Ths
ewners cannet rent the preperty to anyene eise if it is vacant prepe.
as this preperty | mentien was.

Hew can a persen be paid the reasenable cash wvalue of their

preperty taken if the appraiser, the attorneys, and ather expenses

are net added te the damages te be paid the owners? ! have a case

where the state wilfully appraised the preperty at a lew thure.
Yours very truly, 0. C. Ludwtb.éﬂ%}dif



igh Supre Memo &7-50 EIHIBIY ZITT
LAW OFYICRS OF
RICRARE V. BRESHALNY BRESSANE amd HANSEN GRRALD B. BANAEN

(G- 1050

1B08 BAMAK OF AWEBRICA DIILDENG CLARENCE J. SHUH
TELERHONE $0Ss-0%03 e
AN IDEE, CALIFORINLA 95113 RACHAEL B. BLOS

September b6, 1967

State of California

CALIFORNIA LAW REVISION COMMISSION
School of Law, Stanford University
Stanford, Califoxnia, 94305

RE: Tentative Recommendation on Recovery of Condemnee's
Expenses on Abandonment of Eminent Domain Proceedings.

Gentlemen:

After study, and after some deep experience in this matter
in a recent case, we definitely approve of your tentative
recommendation.

Elimination of the forty day requirement is necessary &as
work is often done, and must of necessity often be done,
long before that time limit arises. The same is often true
before suit is filed. I have just finished a case with the
County wherein the Court found a partial sbandonment during
trial, and we had our fees assessed. In another case, the
condenmor has specifically requested we F?ve our appralsers
work on the matter and submit a propositiong, This encourages
settlement and justified maki ing all expenses and all fees,
even incurred before complaint is filed, recoverable in the
event of entire or partial abandenment.

"1 would suggest a chaﬁge in the case law that makes attorney's
fees not recoverable in the event <f a purely contingent fee
contract. The condemnor should not receive a windfall of
release of its normal liabjlity because of the largesse of the
condemnee's attorney. Our Senior SUer1or Court judge has
stated from the bench that that rule is horribly unjust.

Maybe if this gets through then the Commission wilil push as I
have bsgen espaus#ﬁg and pushing for years, that appralser s
fees and attorney's fees be payable by the condemnor in zall
condemnation cases. This is incorporated in my moving cost

amendment s.
)/mj
i ! ."‘_:?
Very truly . vours -
¥ l‘fj; s / /

GBH: £ Pt Ggra’ld B, H;ﬁsen

P
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1st Supp. ¥omo 67«50 EXHIBTT XIV
Milier, Morton, Wright & Camar
Harvey C. Miller Attorneys at Law Telephone
m\ﬁm ’ : S00 The Swenson Buit&ing 20E1765
Chactea V. Cothef . 777 North First Streat
Consad L. Rushing San Jose, Catifornia 95112

September 6, 1967

California Law Revision Commlssmcn
School of Law
Stanford, California 94305

Re: Condemnation Law and Procedure
Attention: Jchn H. DeMoully
Executive Secretary

Gentlemen:

Thank you for the recent forwarding of pfoposed
recommendations in connection with the above entitled
mattenr.

It is my opinion that the proposed recommendations
are sound. The inequitable situation that has existed in
the past would appear to be corrected by the proposed
code amendment, The change is a necessary one and should
be adopted.

I am still extremely interested in whatever changes
might be recommended with respect to the allocation,
determination and recovery of damages as between landlord
‘and tepant., The situation under the present law is a
deplerable one and must be corrected.

Yery truly yours,

Tthsed dd P

RICHARD W. MORTON
RWM:imj
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HOODGE L. DOLLE

LAaW QOFFICES

HANSEN & DOLLE

SULTE 2514

VIETON R. HANE EN B0&E SOUTH GLIVE STREET
HODGE L. DOLLE, JR, LOS ANGELES, CALIFORNIA D004
WARREN M, PETERSON MALISON B-1245 .

September 5, 1967

California L.aw Revision Commission
School of Law
Stanford, California

Re: Tentative recommendation relating to
recovery of condemnee’s expenses on
abandonment of an eminent domain pro-
ceeding (September 1967).

Gentlemen:

In answer to your request for comments, I submit the following:

On several occasions, in the defense of property owners whose
property is under a threat of condemnation, it has been incumbent
upon the attorney to attempt to convince the legislative body of the
condemnor that the prOpert{ contemplated was either unfit for the
purpose or was a grear deal more expensive than originally contem~
plated. One specific example involved an appearance before the
State of California Allocation Board for a presentation designed to
convince the Board that money should not be allocated for the acquisi-
tion of a particular school site by a local School District. The reasons
presented were compelling and the School District subsequently aban-
doned the site and condemnation action that had been filed.

it is our feeling that the attorney is obliged to represent the client
not only in preparing for a condemnation trial but, in cases where
there is merit to the contention, to convince the condemning body
that the property to be acquired is not the best property or the most
ecoaomical property.

It goes without saying that if the attorney is successful he has per-
formed a real service to the client who is obligated to pay for said



California L.aw Revision Commission
Page two
September 35, 1967

service. It is also true that these are legal expenses which
the client would not have been obliged to obtain were it not for
the anticipated condemnation of his property. Yet the term
"all the necessary expenses incurred in preparing for trial”
has been held by the lccal courts to preciude reimbursement
to the client for any attorney's fees incurred in activities not
strictly relating to the preparation for trial.

In light of the duties of an attorney in & condemnaticn action

to procure an abandonment, or obtain just compeasation for

the property taken, the restriction appears somewhat arbitrary
and too lirniting. It is suggested that the language of the Code
of Civil Procedure, Section 1255a, be changed to include all
attorney's fees for services relating to the proposed acquisition
of a client's property. :

Yours very truly,
HANSEN & DOLLE
/ Mi@ Qf’
Hodge L. Dolle

HLD:ma
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o . STATE OF CALIFORNIA

CAL!FORN!A LAW REV!S!ON COMMISSION

. ma..m.
. . - . Schost of Low
'RECEIVED' - , el ctboras
. A et i
i‘,_:;r’ i_i il.héf .
WELDON AND HASS, . .
To: Persons Interested in Condemmation Iaw and Frocedure
Cnhor. Bocborre

The enclosed tentative recommendation will be considered by
the 1av Revision Commission at ite September 23.23 meeting. At
that time the Commiasion will determine vhether it will submit
this recommendation for enaciment to.the 1968 legislative session
and, if so, what changes should be made in the tentative recom-
mendation.,

The Compission will appreciate receiving any comments you
mey have on this tentative recommendation. It is Jjust as impor-
taut to edvise us that you spprove of the teptative recommendstion
as it is to advise us of your disapproval or of the changes you
belleve should be made in the tentative recomendation.

C _ Your comments rmet be in cur hands by September 8, 1967, if
: the Commission 1s to have an opportunity tc consider them before
it detemines whether to submit this tentative recommendation o
the 1968 Legislature. Please send your comments to: - California
law Revigion Commission, School of law, Stanford, Californis 94305,

Sincerely,

' John H. DeMoully
Exenutlive Secretary

' Supf= 5217677




lst Supp Memc 67=50

CITY

Uls OF

) F O N I A
CI TY AT TOUZERNIE Y
990 PALM STEREET 543-8666

September 5, 1967

California Law Revision Commission
School of Law
Stanford, Calif., 94305

Attention: Mx, John H. DeMoully, Executive Secretary
Gentlemen:

Youx letrer dated August 23, 1967, forwarding a proposed revision
to Section 1255 (a) of the Code of Civil Procedure, was received
today and was immediately reviewed in view of your statement that
comments must be in your hands by September 8, 1967. It would
be appreciated if all persons whose comments are requested could
be given a little more lead time to apalyze the material.

The proposed amendment to the section relaxing the restrictions
on recovery of the condemnee's expenses cn abandonment of an
eminent domain proceeding appears to have merit. Despite the
fact that I represent a condemning local agency, considerations

of fairness lead me to the inescapable conclusion that the tentative
recommendation of the Commission regarding C.C.P, 1255 (&)
shauld be approved as submitted in draft form,

Very truly yours,

Harold Johnson {
City Attorney

/ch
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Freaidont
JACK ‘D. MALTESTER
Hﬂror- Sem Leandre

First Vice Fredident:

j Vioe #
JACK PYERSEN .
. gtppmlm Sente fore
Exncolive Directar
! Countsls
RICHARD CARPENTER

DIRECTORS
THOMAS M. SEOWN
Plofining Directer, Riverside
JAMES §. CULBERTSON
Cily Cowntitmon, Lodl

FIANE EURRAN
Mﬂar Son Disge

WIHPM L. EALLSTICH
Policy Ohief, Radwood Lty

LONM BICKLIN

Chial Adminicirative Officer, Beverdy Hilfy
ROBENT L. GARVEY

Coqmp]lmnn San Ma‘
WIICE HAMILTON

l!q‘rnr, San bruno

G, mEl HAMLEH
mm: of Public Warks, San taunrdro

HARGLD M. HAYES
City £ iim. Mosbchair

ROMALL k. JAMES
Mu_m_t, San Jose
CLIFF F. LOADER
t: Imon, Belane

D, GIAH! MAIMLAND
Dirgctor, Parks oed Recriction, Alnm-dn
IGHAS WEMMESHEIMER
Nayer, Aruse

cumme A MUI?H'!
City Tenasures, Actodla

RAY 0. FRUETER
Mayor, Port Hesnews

JOHN H. EEADING
Moyer, Caklord

JONM ¥, SHELLEY
Mayar, 3o Froncisco
ROYAL . SORENSEM
ity Athorrey, Comarille, Downary
JOHN T TRAINOE
Hayar, Bad Bl
VANCE TREVELT
Fire Chisf, Soa Refowl
ECWR W. WADE
um Lonp Seach

DWARD WHITAKER
City Cownraiimon, Pocific Grove
DUANE WINTERS
Ciry Councibmon, Fulisrion
SAN YORTY
Mayer, Lox Angaie

Berkeley 94705 .
Los Anpeles 20017 ..

LenGUe oF CALIFORNIA CITIES

MEMBER HATIONAL LEAGUE OF TITIES
{Formerfy-— Amprican Musitipal Apsociaiion)
CWESYERM CHFY' OFFICIAL #UBLICATION

. Area Code 415
. Area Code 213

. Horel Claremont . .
702 Statler Center .

843-3083 .
. 624-4934 .

Berkeley, California 94705
September 6, 1967

Mr. John H. DeMonlly

Executive Secretary

Californiz Law Revision Commission
School of Law

Stanford, Celifornia 94305

Pear John:

I assume that there are a number of city attorneys who
receive your communications, including the last cne om con-
demnation law and procedure. In view of your deadline, I
will not have an opportumity to clear with any of them be-
fore replying.

In reviewing the Commission's tentative recommendation, I
find it perfectly acceptable, but this approval will of
necessity have to be subject to comments I may receive

during the legislative session from interested city attorneys.

Righdtd Carpenter
Executive Director
and General Counsel

RC:mvb
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CITY HALL ¥ 303 WEST COMMCGNWEALTH AVENUE = FULLERTON, CALIFORNIA * PH. LAMRERT 57171

CITY OF FULLERTON

September 5, 1967

California ILaw Revision Commission
School of ‘Law, Stanford University
Stanford, California %4305

Attention: John H. DeMoully, Executive Secretary
Dear Mr. DeMoully:

Your letter enclosing the tentative recommendation for
Amendment to Section 1255a C.C.P., arrived today.

I believe the tentative draft should be revised to ac-
complish what is 1ntended and avoid contrary construc-
tion. '

It is evident that a condemnation "proceeding” commences

when the plaintiff adopts a Resolution to acquire the pro-
perty by condemnation. The plaintiff thereupon prepares

for the purchase of the property under threat of condemna-
tion, as well as for the filing of a complaint, as a nec-
essary Step in the condemnatlon if the purchase negotiations
fail.

Obviously, defendant must prepare £or the negotiation stage

of the proceedings as well as for his answer to the complalnt
if and when it is filed. Hls need for an attorney, appralser,
and other experts, arising as soon as the Resolution is adopted
by the plaintiff, for the acgquisition of the property.

Under the proposed Amendment, the filing of the complaint could,
and probably would, be construed as the commencement of the pro-
ceeding. If this is the intent, then the defendant should be
limited to recovery for such legal, appraisal, and other expert
sexrvices, as were rendered after the plaintiff adopted its Re-
solution of Intention to acquire the property under threat of,
or by, condemnation, rather than at any time, without limit, be-
fore the filing of the complaint, which would be highly object-
ionable if construed to extend to such services rendered pertain-
ing to the property and its value before the plaintiff resolved
to acguire it by condemnation.



California iaw Hevision Commissiown
Attention: John #. DekMoully

Page Number ¥

September 5, L1267

Conceivably, any number ¢f gituaticnsg could have arisen, by
reason of which an owner could E&ve obtained the sexvices of
attorneys, appraisers, and other experts, before the plaintiff
indiceted any desire to acguire tne vroperty. Such sexvices,
while probanly of great benefit and useful to the éefendant
afiter the plaintiff resolved to acguire the property, should
not be added to the costs, even though they served to protect
the defendant’s interests in the proceedings.

I would recommend that the underlined portion on page 7, which
now implies that zuch fees were incurred for services rendered
(at any time) before, or after the filing of the complaint, be
changed so the last three lines would provide:

"The proceeding, incurred f£for services rendered
after the plaintiff adopted a Resoclution for the
acguilsition of the property by eminent domain pro-
ceedings, including such cervices rendered before,
as well as after, the filing of the conplaint.”

Pespectiuliy.submitteg,
e o pr

-

- —‘/’f : LT ’

T e ~—»~M_..-u -
- M__ﬁ"ji’.,;fxt,sﬂ'!.“;fif - ;«;.f ;t/f‘g"ﬂ[
0. Beginald Gustaveson
Fulliertorn City Attorney

b
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LAW OFFICES

CHAISTOPHER MINGR MOORE ) MOORE & LINDELOF GEORGE €. LINDELOF, JR.
WALTER R. SURKLEY, 4R 417 BOUTH HILL STREET sos-1sss)

LOS ANGELES, CALIFORNIA 20013
MADIEON B-128&1 ' ’

September 7, 1967

California Law Revision Commission
School of Law ,
Stanford, California 94305

Re: Tentative recommendation re condemnse's
expenses on abandonment

Gintldnoﬁ: ,

I approve the tentative recommendation that you have
previously forwarded to me. In Isct, until the property owner
is allowed to recover reasonable expenses incurred in preparing
for trial sand during trial in all eminent domain matters, the

small case will always place the defendant at an unreasonable
disadvantage. - - ,

Yours very tru)

n§/57L1

. _ ¥¥lter R.\Burkley, /Jr.
- WRB/jh .
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WILLIAM L. NOLLOWAY
S HART CLtH TN
C.COOLIGGE KKREIS
SOHN PAGE AUSTIN
ROBERT MOMANS
ERANKLIM C. LAYCHAM
MARSHALL L. SMAMLL
WILLIAN B, BERKMAN
BANTD E, NELSON

LAW QFFICES OF

MORRISON, F'OEHSTEH, HOLLOWAY, CLINTON & CLARK
120 MONTGUMERY STREET

SAN FRANCI§C0 24104 ]
A F MORRISON LABI-1921]

W.T. FITZGERALD TELEPHONE -

. - . S F SHUMAN (15091361
:a;n:;sc:;::rcuzus AREs CODE HS ROLAND C. FOERSTER (1916 -1961)
RICKARD J .n.al;:t R 42|-5670 ‘ HERBERY W. CLARK [1817- 1964}
ROBERT D. .n..wa.:l : CABLE ‘MORELG™ : ERWARD HOHFELD {i907-i986)
GIRVAR RECK . S
GEORGE F, CLINTDN :
DOLGLAS C, WHITE . FORREST A.COBS
L.MAATIN BLAHA COUNBEL

Pl E, HOMRIGHAUSEN

STANLEY A.DOTEN
JOHN M. RELLY
THOMAS A.LLE,JR,
BERT H.WEINHICH
JAMES J,GARRETT
NOKL W. HELLIS

September 12, 1967

HELVIN R. GOLDMAN
RICHARD S, KINYON
MUGH H. REDFORD
JAMES C.PARAS
DAl E.BAUDLER
JOHN ), SAMPSON

Callfornia Law Revision Commission
School of Law

Stanford University

Stanford, California SG4305

Re: Recovery of Condemnee's Expenses
ocn Abandonment of an Eminent
Domain Proceeding

Gentlemen:

I have read with Interest the tentative
recommendations of the Law Revision Commisaion relating
to the above subject. I am in favor of the tentative
recommendations. It 18 certainly desirable that land-
owners threatened with condemnation be encouraged to retain
an expert to ald the attorney as soon as condemnation 1s

. threatened.
Sincerely,
’ > )
. P ALY
RDR/mJ : - Robert D. Raven

Enclosure



