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9/ll/67 

First Supplement to Memorandum 67-50 

Subject: Study 36 - Condemnation Law and Procedure (Condemnee' s 
Expenses Upon Abandonment) 

Attached are 2,], exhibits containing comments on this recommendation. 

lloth public agencies and la"IIYers who represent :property owners approve 

of the recommendation. 

One public agenCY--City of Fullerton--suggests that expenses and 

fees incurred :prior to the resolution to acquire the :property by con­

demnation should not be recoverable. ~s 'WOUld be an undesirable 

limitation. Many agencies adopt a resolution only after efforts to 

acquire the property by negotiation have been unsuccessful. 

A IIllI!iber of la'!lYers suggest that the property owner should be 

entitled to expenses and la'!lYer's and expert s' fees even when a condemns.-

t10n proceeding is not abandoned. !!bis suggestion w1ll. be considered 

in the course of our study of this subject. The suggest:lon involves 

difficult and controversial problems. Adoption of the SUggestton 

might teDd to invite ,Utigation and probably would substant!4U7 :l.ncrease 

the cost of property acquisition. 

Exhibit XIII notes that the case law makes attorney's fees not 

recoverable in the even of a purely contingent fee contract. We do 

not propose to change this rule. The solution is to provide in the 

contingent fee contract for a fee in the event of abandonment. 

See Exhibit XV suggesting that an attorney's fee be allowed when 

the attorney is retained to convince the condemning body that the 

property to be acquired is not the best property or the most economical 

property. The Recommendation 'WOuld allow the attorney's fee only to 

the extent that the services are "reasonably and necessarily incurred 



c 

c 

c 

to protect the defendant's interests in the proceeding." 

The staff l'8ComI:lends that no substantive change be lI8de in the 

Recommendation. However, we have checked the galley proofs of the 

Recommendation and sug@est the following revisions: 

{l} Letter of transmittal.--chan@e "recommendation ac1 legis-

lation were not directed to" to read "legislation _s oIlly incidental.ly 

concerned with." 

(2) Footnote l (page 4) add at end of footnote: "l'eople v. 

Bowman, 173 Cal. App.2d 416, 343 p.2d 267 (1959)." 

(3) Pa@e 5, second line, change 11 should" to ''will. II 

(4) Various other typographical. errors should be corrected: 

Transpositions appear in the Note on page 2 and in the text on pa@e 5; 

the vcrd-·"court" should be ·"Court" in the first line after the indented 

quote on page 6. 

Respectfully submitted, 

John H. DeMoul.ly 
Executive Secretary 

-2-
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~.o..u\" ...-. C:::_e:RL.A'N 

EXHIBIT I 

CHAM ElEFlLAl N '& C HAMEl EFlLAl N 

ATTORNEYS AT LAW 
BANK OF CALiFORNiA BUIl.DlNG 

P. O. BOX ~2 

AUBURN. CALIFORNIA 95603 

August 28, 1967 

Mr. John H. DeMoully 
Executive Secretary 
california Law Revision Commission 
Sebool of Law, 
Stanford, California - 94305 

O~ I;OUNStu. . 

~ .. t::~~I~ 
__ 'tlANl:Ili£:C 

In re: Recovery of Expenses on 
Abandonment of Eminent 
Domain Proceeding 

Dear Mr. DeMoully: 

I want to acknowledge receipt of your communication dated 
August 23, 1967 and the attached material on proposed amendment to 
CCP Section l255a. 

Our office participates in a good many condemnation proceed­
ings and of course, we were most pleased to see this proposal come 
forward. We have never felt that the 40 day period was realistic 
and of course. as pointed out in the material you sent, a big part if 
not most of the work in getting ready for trial, takes place soon 
after the property owner knows that his property is in line with a 
proposed project which may be months or even a year or more before 
a complaint is filed. 

We would add our endorsement to the proposal. 

I cannot close this letter without adding the further comment 
that I hope some day the Commission will have an opportunity to study 
and make a recommendation on the ~uestion of allowing attorneys' fees, 
appraiser's fees and expenses as 'costs" to the defendant after the 
condemnation proceeding has been tried where the defendant at least 
does "better" than the final offer of the condeDBling authority. Such 
legislation has been proposed in the past. I think was always opposed 
by the Division of Highways in particular but those of us who try 
these ~ases feel that such an allowance or the threat of this allowance 
would give the defendant a bargaining posi.tion somewhat more equal 
to that of the condEDBling authority. Unfortunately, it has been our 
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experience that the condemning authorities know that a defendant 
will be told of the considerable expense be faces and that these 
costs will not be recoverable so something should be done we feel 
in that field as well. 

Very truly yours. 

By: 

TLC Jr./dt 
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TST Sffi'? ~er,o 67-50 F,XlITBrr II 

ALBERT ..J. FORN 

ATTOPtNEY AT l.AW 

SUITE 401 COAST F£OIERAt. EliUILOING 

315 WEST ,...1 NTH STR EET 

t..OS ANG£L£S, CA'LI,.ORNIA 9001& . 

T'ELEPJiONE. 1IS~2-41!1077 

AUgust .30, 1967 

California Law Revision Commission 
School of Law 
Stanford, California 

Gentlemen: 

My commendations for a job well done on the proposed 
revisions of CCP Section 1255a. I think it is a long 
needed improvement which will help correct one of the 
abuses that many landowners in my personal experience 
have had to contend with. I certainly hope that the 
State Legislature enacts your recommended change 
exactly as you have worded it. 

Sincerely yours, 

a£~YI···'~ 
ALBERT J. FORN 

AJF/trs 



THOMAS B. ADAMS 
ATiC'RN EY AT LAW 

California Law Revision Commission 
School of Law 
Stanford, California 94305 

Attention: Mr .. John H~ DeMoully, 
Executive Secretary 

Re: Recovery of Conde.:"[,nee l 5 Exper~ses on Abandonment 
of arc Eminent Domain Procee",d,",i;c~"J ... g,-___________ _ 

Gentlemen: 

I agree 100% with the recornmendations of the Law 

Revi sion COlT'..mis.s.ion ~ 

Yours ver~.{ truly I 

1>" j ',- ... -~" ./ ' _/ ..... ( 

t-homas E. Adams 

TBA:mb 



lS1: supp. Merco 67-50 EXHIBIT IV 

AUBREY a, P'ArPitFAX 

FRANI'( B. OWFl"" 

KEL V[N 1- T A VL..OR 

~ w OFP"JC!::S 

FAIRFAX & CLIFF 
WHITE SUII .• DINa 

'7150 WJn..CrI Fl:OAD 

PA1.O ALTO. OA-Lll"OJiUIQ ........ 04 

August 30, 1967 

California Law Revision Commission 
School of Law ' 
Stanford, California 94305 

Attention: Mr. John H. DeMoully 
Executive Secretary 

re Condemnation Law and Procedure Recommendation 

Dear Sir: 

Responding to your form letter received August 
28, 1967 addressed to Persons Interested in Condemnation 
Law and Procedure, and your request therein for comments 
on the enclosed tentative recommendation, please be ad­
vised that I am in favor thereof. 

You are to be commended for your very excellent 
work in this area. 

Very truly yours, 

,¥1(lRF ,& CLIFF 

FBC:bb 

Ildf{L /fJ'?fl r. ,£). 'v1-, 

nk'B.' liff, I 
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18T SUPCl ),1emo 67-50 EXHmIT V 
T .... OINI a ... C1G .... L.LtP; lee,j-1962 
CHAI'<J..E$ DE Y.ItLKU$ '8Sl·'S8.3 

HER&£R"T H. SAUN'IOER 

LAW Df FIC.cS 

BACIGALUPI, ELKUS. SALINGER 5< ROSENBERG 
CLAUOE N. Rcs.t.rH~ERC 
CH~RLES DE Y. E LItUS.JR. 
IAO(IIIJ BACJGALUPI,.JR. 

:l00 .... ONT~OMERy $TRE:ET. SUIT£: 1030 
l"El.EPHONt 3SZ·7575 

.... RE"'- .:00£ '-"5 

AL VI,N H_ PU.AV(N SAN FRA.NCISCO 94l0":; 
ROS£R'T C. £U(US 
WILL· ... N: G. fu:elO.L.E5 
PE:U:'R K. MAtEI'< 
ROBERT M. HARLICK 
MICHMl B.. F"Ot.£Y 

G .... yl..£ -NIN R05[.tlICAAN"rZ 
PAUL J. MATlOE."! 
PHI!.IF' K.JENSEN 
DAL.E: B. M~lCA.LF August 30, 1967 

John H. DeMoully, Esq. 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford, California 

Dear Mr. DeMoully: 

Re: Condemnation - Expenses 
of Abandonment 

I approve of the tentative recommendations you 

make on the above subject, with only one comment: Since 

condemnation proceedings are involuntary, I see no reason 

why the condemning power should not pay the owner's reason­

able expenses in all cases regardless of whether litigation 

is instituted. Such expenses would be attorneys' fees, 

appraisal fees, other experts, and moving and relocation 

costs. Although Highways and now BARTD can pay for the 

latter, no local agency will even consider such e~~enses. 

Obviously Highways, Water Resources, and the 

Attorney General would oppose any such payments, so I 

would not expect any such recommendation to pass the legis­

lature. In reality, most of such expenses other than trial 

fees are expended prior to the commencement of litigation. 



BACIGALUPI, ELKUS, SAliNGER & ROSENBERG 

John H. DeMoully, Esq. 
August 30, 1967 
Page Two 

I have two other comments on condemnation law 

outside of this area that you have undoubtedly already 

considered. First, the condemning authority should pay 

the defendant's filing fees when the complaint is filed. 

The defendant could then file his answer with no costs 

out-of-pocket. As the condemning authority is liable 

for these costs in any event, the defendant should not 

have to put them up in the first instance. 

Second, orders of immediate possession should 

be issued only upon a show-cause hearing where the Court 

could weigh the relative hardships of the parties. Some 

authorities use the "O.P." as a threat to force settlement. 

Very truly yours, 

BACIGALUPI, jll,KUS, SALINGER & ROSENBERG 
(\ . (- .-

,.' If~-'~,~ .-~ -t 
By ~::' !, <. '::,Vi:, "'. _"-~-''!..{''''_-)~'_ht;_ .... -"~~ 

" "'\' -----Philip K~ Jensen '" 

PKJ :llw 



lst supp. lema 61-50 EXHIBIT VI 

L .... _W Ort"!CES OF 

FRANcrs H.O'NEII-L 
LlnCHARE) L. HUXTABLE 

WI~L'A"" G. CO$Kf;lAH 

O'NEILL, HUX'TABLE & COSKRAN 

O~E WILSHIRE aUlL.OING· SUiTE la:2. 

LOS ANQE!..ES~CAL.IF"ORNIA 900(7-

August 31, 1967 

Law Revision Commission 
School of Law 
Stanford University 
Stanford, california 94305 

LESLIE R. TA~'" 

OF COUNSEL 

Re: Recommendation relating to Condemnee's 
Expenses on Abandonment of Eminent 
Domain Proceeding. 

Gentlemen: 

I have received distribution of your recommendation 
relating to the above subject and have reviewed the same. 

As an individual practicing attorney with practice 
generally oriented 'toward property owner representation, I 
feel that the legislation proposed is highly desirable. As 
you are aware, C.C.P. §l255a was adopted in 1915 containing 
a legislative oversight which did not permit recovery of 
the condemnee's expenses during trial. That oversight was 
corrected by 1961 legislation sponsored by your Commission. 
The corrections suggested by your September, 1967 recommenda­
tion.are necessary to effect the original purpose of the 
provision under nIDdern conditions of expense and calendar 
congestion. 
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ElHIBrr vn 
HAROLD B. LERNER 

ATTO}t,NEY'AT v..W 

ow!. t=OX..P1.AZ.A; 

ClVlC CENTElt 

SAN Flt.ANCISCO 94102 
(415) 626-447.4 

August 31, 1967 

California Law Revision Commission 
School of Law 
Stanford, California 94305 

ATTN: John H. DeMoully, 
Executive Secretary 

Gentlemen: 

I approve of the tentative recommendations 
proposed by the Commission. 

Very truly yours, 

~~~ 
HAROLD B. LERNER 

HBL:mp 
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SAuL N. ROSS 

ROBERT S. WEeBER 

GQROOl\ll W. HACKETT 

BXBlm VIn 

ROSS AND WEBBER 
ATTORNEYS AT LAW 

August 31, 1967 

600- Et. CAMINO R£.l 

P.O. sox 4~ 
SAN BRUNO. CALIFORN\A. 940f 

r41S1 588-o3E 

California Law Revision COITlITlission 
School of Law 
Stanford, California 

. GentleITlen: 

I was interested in your recoITlITlendation to revise Section 1255a so 
as to provide the recovery of co.sts on abandonment without liITlitation 
by the 40-day provision. 1 believe your recoITlITlendation is very sound 
and far more realistic than the present section and should be endorsed 
by the Bar.· 

May I suggest, however. that there is one phase of this problem which 
has not been considered in either the old section or the proposed 
revision. That is. a standard as to what does, in fact, constitute 
abandonment. I have in mind particularly the instance where the 
condemnor amends its suit so as to change the nature Or quantity of 
the taking as opposed to a complete dismissal of the action. I have had 
at least two instances of this situation, one in which I represented a 
property owner and another in which I represented the condemnor. the 
latter being now presented to the Court. It would seem to me that this 
section should adopt some standard to the effect that if the condemnor 
changes its suit so as to materially change the character or quantity of 
the taking and if the property owner can show that by reason of the change 
he has incurred fees and expenses over and above that which would in any 
event be incurred by reason of preparation for the suit as it stands at the 
tiITle of trial. then such expenses may be recoverable to the extent that 
it can be shown that they are, in fact, additional expenses which were 
lost or needlessly incurred in trial preparation. 

Thank you for your consideration. It had been my intention to write some 
time ago asking whether my name was· still on your mailing list inasmuch 
as I know there has been some material issued in condemnation which I 
have not received. I would appreciate a check to see that my name and 
address are on your active mailing list. 

Sincerely.·.., / 
.' //'". .I 

..-' ,,/ F / 

ROSS AND WE$BEy 
/ .... ~ / / 

/;·i~1 j ~-<-/?~ 
\.It06ert S. Webber 

RSW/ews 
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1st SUpp. !e1llO 67-50 BIlIIBIT IX 

• 

G • ..I. CUMMINGS 
[IIIfIID,.£"aaIClN""L CNIl.NEE-. 

Lle ...... « M. E. :1.424-

64B CARLSTDN AVENUE 

DAKLAND. CA.LIF'DRNI .... 9461D 

SErT. 2-67. 

CALIF. LAW REVISION COMMISSION, 
SCHOOL OF LAW, . 
ST. NFOIID, CAL I FOil NI A. , 

R£GAIIDI Nfl YOUI! LETTEI! AND E·IIClOSUIIE 
OF Au;. 281n~, I WOULD IIEOOM\lEN.D THE ENACTMENT 
OF CHANCE ~N T~E 40 DAY PIIOVISION. 

I WOULD ALSO II[COMM£ND A OHANGE IN THE 
CONDEMNATION PIIOOEDUIIE WHE~E AN INCIVIC.UAL 
01\ A PIIIVATECOIIPOIIATION ACQUIIIES PIIOPEIITY 
BY USING THE pue~lc POWEll ~F OONDEMNATION 
TO AOQUIIIE PIIOPEIITY FOil P~IVATE USE. 

THE OITY ACQUII'IES A PIIOPEIITY THI'IU CON­
DEMNATION ~ND SELLS THE PIIO?EIITI AT CONDEM­
NATION COST TO A P~IVA1E INOI~IOUAL 011 COII­
POIIATION. THEilE SHCUlD PI'IOB~BlY BE A OIlIM­
INAL PENALTY FOil THE MISUSE OF THE POWEll OF 
CONOEM'U T ION • 



",121m. Mano 67-50 

~£RCtNANO p, PALLA 

CITY ATTORNEY 

EXHIBIT l' 
OFFICE OF THE CITY ATTORNEY 

CITY OF SAN JOSE 
CALIFORNIA 

September " 1967 

California Law Revision 
School of Law 

ComJ~i ssion 

Stanford, California 

Gentlemen: 

TEI..EPHONE 

2!:f:l-314l 

RICHARD K. KARREN 
AS.SIST". CITY ATTORNEY 

HARRY KEVORKIAN 
FRANKl.l"l: T. LASKIN 

DONALD C. ATKINSON 
K.EJTH L. GOW 

ROY w. HANSON 
ROBERT R. CIMJNO 
ROBERT w. KUR1..EY 

OEPUT¥ CITIo' ATTOFlHEY5 

We approve of your tentative recomm.endation 

for amendment of Section 1255a of the Code of Civil 

Procedure. 

FPP:DCA: lb 

Very truly yours, 

FERDINAND P. PALLA 
City Attorney 

By Donald C. Atkinson 
Deputy City Attorney 



BXHtBl'r XI 

RECINALD M. WATT 

September 6, 1967 

State of California 
California Law Revision Commission 
School of Law 
Stanford, California 

Attention: Mr. John H. DeMOully 
Executive Secretary 

Dear Mr. DeMOully: 

U& WEST 8Ec;:.ONO STREET 

CHICO, CAUFORNIA 95926 
'T1:l,.I:PHONIt tete) 30<43-711-&2 

This will acknowledge your letter of August 31, 1967 and 
the enclosed copies of the Law Revision Commission's 
recommendations relating to recovery of condemnees' ex­
penses on abandonment of an eminent domain proceeding. 

I am heartily in accord with the recommendations of the 
California Law Revision Commission which rou forwarded to 
me relating to the recovery of condemnees expenses on 
abandonment. . 

May I respectfully suggest that unless the underlying 
principles which you here apply to abandonment are likewise 
applied to completed condemnation cases, a person whose 
property is not taken is "made whole" while a person whose 
property is taken is not ''made whole". 

Should not condemnees' expenses "reasonably and necessarily 
incurred" be paid by the condemning agency whether there is 
an abandonment or a completion of an eminent domain pro­
ceeding? 

Thank you for letting me see this material. 

If I can be of any help at any time, please feel free to 
calIon me. 

Very sincerely, 

RMW/rd 



1st Supp. lkmo 67-50 EJ!JIIBI'J!' nr 
OSWALD C. LUDWIG 

.t.TTORN EY A.T LAW 

37""J.e·ao"t..'·" ST~££, 

SAN .tHE:GO, CA,l.tf'ORNIJo, 92:10", 

<!!$,a eeo .... 

~;eptember 6, 

Califernia law Revision Commissien, 
Sch.aol ef Law, 
Stanferd University, 
Stanferd, Ca 1 i fern i a. 94305. 

1hIatt'S i .. It: : 

1967. 

fIt£.$IOEMCI!: 

....:JIll: ATH£.NS OI"i!IV£ 

SltN 01£GO, C .... t..IP'ORN'" e:i1i5 
•• .2 - ...... SUI 

. Veut" tentat i ve recommendat i en fer Ca I i fern j a law :~ev i s icon 

as to Sectien 1255a was received today, and I find must answer 

by Sept. 8, so, without much study, I am answering: 

s. far as the propesed amendment gees, it appearsO. K. 

However, Sectien t255b Interest Payabfe, etc., this should lIot 

be subject t. any change by stipulatien ef the parties, because 

recently, when I was· III, and needed a c.ntinuanc., the attorneys 

would not grant me a continuance without a fiUht, unless I would 

'stipulate that the in'b!!rest should commence froll the date of the 

judgment, rather than fr ... the date .f the takjlllSJ which had 

• 
provieufslyoccurred. In other werds, befere I asked fer a 

continuance, the State had taken passessien ef the preperty, 

and had the use of it whi Ie the whole II\<ltter was pending. I think 

this is wr0ng and contrary to the ~onstituti.nal Previsions. The 

ewners can net rent' the "r<llperty to anyene 10 I se if it is vacant ,>r.pe 

as this preperty I mention was. 

How can a P" rson be pa i d the reasona hi e cash va I ue ef the i r 

property taken if the appra i se.r, the attorneys, and other expenses 

are net added to the damages to be pa i d the .wnere? r have. a case 
where the state wilfully appraised the property at a lew figure. 

Y.u~ very truly, O. C. ludwii.a70..t: 



IUCftAlilb V. BJiUII-.A.Nl 

C19a.-IH.~ 

September 6, 1967 

::t::..A. W OFFICEJS OF 

13RESSANI Ah., HANSEN 

State of Cal ifo=i8 
CALIFORNIA LAW REVISION COMMISSION 
School of Law, Stanford University 
Stanford, California, 94305 

RE: Tentative Recommendation on Recovery of Condemnee's 
Expenses on Abandonment of Eminent Domain Proceedings. 

Gentlemen: 

After study, and after some deep experience in this matter 
in a recent case, we definitely approve of your tentative 
recommendation. 

Elimination of the forty day requirement is necessary as 
work is often done, and must of necessity often be done, 
long before that time limit arises. The same is often true 
before suit is filed. I have just finished a case with the 
County wherein the Court found a partial abandonment during 
trial, and we had our fees assessed. In another case, the 
condemnor has specifically :equested w~ ~py~.~our.appraisers 
work on the matter and subm1t a propos1t10rt1,~hLS encourages 
settlement and justified making all expenses and all fees, 
even incurred before complaint is filed, recoverable in the 
event of entire or partial abandonment. 

·r would suggest a change in the case law that makes attorney1s 
fees not recoverable in t.he event of a purely contingent fee 
contract. The condemnor should not receive a windfall of 
release of its normal liability because of the largesse of the 
condemnee's attorney. Our Senior Superior Court judge has 
stated from the bench that that rule is horribly unjust. 

Maybe if this gets through then the COl1llllisslon will push as I 
have been espousing and pushing for years, that appraiser's 
fees and attonley~s fees be payable by the condemnor in all 
condemnation cases. This is incorporated in my moving cost 
amendment s • 

GEH: f 

/ 
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1st Supp. M;)m 67-50 EXHIBrl' nv 
Mil!er, MOr/on,Wright & Caillat 

Attorn~ al Law . 
500· T:he" Swenson Butld:ing 

777 No.r11\ First Skeet 

San Jose, California 95112 

September 6, 1961 

California Law Revision Commission 
School of Law 
Stanford, California 94305 

Re: Condemnation Law and Procedure 
Attention: John H. DeMoully 

Executive Secretary 

Gentlemen : 

Thank you for the recent forwarding of proposed 
recommendations in connection with the above entitled 
matter. 

It is my op~n~on that the proposed recommendations 
are sound. The inequitable situation that has existed in 
the past would appear to be corrected by the proposed 
code amendment. The change is a necessary one and should 
be adopted. 

I am still extremely interested in whatever changes 
might be recommended with respect to the allocation, 
determination and recovery of damages as between landlord 
"and tenant. The situation under the present law is a 
deplorable one and must be corrected. 

Very truly yours, 

TeIefIhonO 
282ot165 

~eL-/#I~ 
RI CHARD W. MORTON 

RWM:mj 



Jot QDG£ L. CO L.1..t!: 
'VICTOR R. HAN6IE:N 

NOOGIE" 1... OOL.L.E. • .JR, 
WAFUt£1Il K, P£T'ERSON 

Iru!IBrl D 
I.,..AW OFFICES 

HANSE:N & DOL.L.E: 

60S SOuTH OLIVE: STI:iI::I!:1" 

LOS ANGEL..ES, CAUF"OAN~A 900104· 

MAbl$O/li S-12.t.J55 

September 5, 1967 

California Law Revision Commission 
School of Law 
Stanfoid, California 

Re: Tentative recommendation relating to 
recovery of condemnee's expenses on 
abandonment of an eminent domain pro­
ceeding (September 1967). 

Gentlemen: 

In answer to your request for comments, I submit tbe following: 

On several occasions, in the defense of property owners whose 
property is under a threat of condemnation, it has been incumbent 
upon the attorney to attempt to convince the legislative body of the 
condemnor that tbe propertr contemplated was either unfit for the 
purpose or was a great dea more expensive than originally contem­
plated. One specific example involved an appearance before the 
State of California Allocation Board for a presentation designed to 
convince the Board that money should not be allocated for the acquiSi­
tion of a particular school site by a local School District. The reasons 
presented were compelling and the School District subsequently aban­
doned the site and condemnation action that had been filed. 

It is our feeling that the atlDrney is obliged to represent the client 
not only in preparing for a condemnation trial but, in cases where 
there is merit to the contention, to convince the condemning body 
that the property to be acquired is not the best property or the most 
econom ical property. 

It goes without saying that if the attorney is successful he has per­
formed a real service to the client who is obligated to pay for said 



California Law Revision Commission 
Page two 
September 5, 1967 

service. It is also true that these are legal expenses which 
the client would not have been obliged to obtain were it not for 
the anticipated condemnation of his property. Yet the term 
'.'all the necessary expenses incurred in preparing for trial" 
has been held by the local courts to preclude reimbursement 
to the client for any attorney's fees incurred in actiVities not 
strictly relating to the preparation for trial. 

In light of the duties of an attorney in a condemnation action 
to procure an abandonment, or obtain just compensation for 
the property taken, the restriction appears somewhat arbitrary 
and too limiting. It is suggested that the language of the Code 
of Civil Procedure, Section 1255a, be changed to include all 
attorney's fees for services relating to the proposed acquisition 
of a client's property. 

Yours very truly, 

HANSEN & DOLLE 

J~r.iL;;(: 
Hodge L. Dolle 

HLD:ma 

• 



'.' ,1st SUpp lblIlo 6~~..,~. __ :m:rm:rr XVI 
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C
' S ATE OF CALIfORNIA 

. RECEIVE,D 

C 

., 

CALiFORNIA LAW REVISION COMMISSION 

........... -,,­.-.-

Pa-sons Interested in Condemnation taw and Procedure 

TIle enclosed tentative ,recommendation will be considered by 
the te.w Revision Commission at its September 21-23 meeting. At 
that time the CoaInission Will detel'mine whether it will su1:lm1t 
this recOmmenilation for enactment to'.the 1968 legislative session 
1UId, if so, vhat changes should be made in the tentative reCCllll-
mendation. .. . 

The Calmlission will appreciate receiving SDy ~nts you 
1I'IAY have on t..'lis tentative reCOlllllleDdation. It. is just as impor­
tant to advise '\lS that you approve of the tentative recozarnend.ation 
as it is to advise us of your disapp..""OVal or of the changes you 
believe should be made in the tentative recanmendation. 

Your camments' must be in our haIlds by Septflmber 8, 1967" if 
the Commission is to have an opportunity to consider them before 
it detennines whether to submit this tentative reCOlllllendation 't9 
the 1968 Legislature; Please send your COIIIIIlents to: ' california 
law Revision Commission, School. of Law, Stanford, califOrnia 94305. 

Sincerely, 

. John H. DeMou1ly 
Elceeuti ve Secretary 

-
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CT-'f1( (OI11SJ?() 
CAL I F 0 R N K A 
c T Y A T TOR N f Y 
990 PALM STREET 
September 5, 1967 

California Law Revision Commission 
School of Law 
Stanford, Calif •• 94305 

Attention: Mr. JohnH. DeMoully, Executive Secretary 

Gentlemen: 

Your letter dated August 23, 1967, forwarding a proposed revision 
to Section 1255 (a) of the Code of Civil Procedure, was received 
today and was immediately reviewed in view of your statement that 
comments must be in your hands by September 8, 1967. It would 
be appreciated if all persons whose comments are requested could 
be given a little more lead time to analyze the material. 

The proposed amendment to the section relaxing the restrictions 
on recovery of the condemnee's expenses on abandonment of an 
eminent domain proceeding appears to have merit. Despite the 
fact that I represent a condemning local agency. considerations 
of fairness lead me to the inescapable conclusion t.hat the tentative 
recommendation of the Commission regarding C. C. P. 1255 (a) 
should be approved as submitted in draft form. 

Very truly yours, 

.~~~ 
Harold Johnson \ 
City Attorney 

/ch 

543-8666 
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LEAGUE OF CALIFORniA aTIES 
MEMllfl: J{.\TION"'l U'AGUE OF emfS 
{fQ.rIl'My_A_ • .-., Momlup« A .... ciQJion) 

"WBTERN (lTV" OFflC!Al '1J311CA11ON 

Bfrke/'J 94705 . , Hotel Claremont .. 843-3083 .. Area Cede 415 
Lo. Angeles 9{)017 .. 702 Statler Cml" ' . 024-4934 .. Ared Cede 213 

Mr. John H. DeMou1ly 
Executive Secretary 

Berkeley, California 94705 
September 6, 1967 

California Law Revision Commission 
School of Law 
Stanford, California 94305 

Dear John: 

I assume that there are a number of city attorneys who 
receive your communications, including the last one on con­
demnation law and procedure. In view of your deadline, I 
will not have an opportunity to clear with any of them be­
fore replying. 

In reviewing the Commis£ion's tentative recommendation, I 
find it perfectly acceptable, but this approval will of 
necessity have to be subject to comments I may receive 
during the legislative session from interested city attorneys. 

• 

RC:mvb 

Very s cexrelY' , !' 

1'1-t '( 
Ri ~d Carpenter 
Executive Director 
and General Counsel 
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CITY OF FULLERTON 

september 5, 1967 

California Law Revision Commission 
School of·Law, Stanford University 
Stanford, California 94305 

Attention: John H. DeMoully, Executive Secretary 

Dear Mr. DeMoully: 

Your letter enclosing the tentative recommendation for 
Amendment to Section l255a C.C.P., arrived today. 

I believe the tentative draft should be revised to ac­
complish what is intended, and avoid contrary construc­
tion. 

It is evident that a condemnation "proceeding" commences 
when the plaintiff adopts a Resolution to acquire the pro­
perty by condemnation. The plaintiff thereupon prepares 
for the purchase of the property under threat of condemna­
tion, as well as for the filing of a complaint, as a nec­
essary step in the condemnation, if the purchase negotiations 

. fail. 

Obviously, defendant must prepare for the negotiation stage 
,of the proceedings, as weI} as for his answer to the complaint 
if and'when it is filed. His need for an attorney, appraiser, 
and other experts, arising as soon as the Resolution is adopted 
by the plaintiff, for the acquisi b.on of tile property. 

Under the proposed Amendment, the filing of the complaint could, 
and probably would, be construed as the commencement of the pro­
ceeding. If this is the intent, then the defendant should be 
limited to recovery for such legal, appraisal, and other expert 
se,rvices, as ,vere rendered after the plaintiff adopted its Re­
solution of Intention to acquire the property under threat of, 
or by, condemnation, rather than at any time, without limit, be­
fore the filing of the complaint, which would be highly object­
ionable if construed to extend to such services rendered :8ertain­
ing to the property and its value before the plaintiff resolved 
to acquire it by condemnation. . 



California. l.avl Revisi on Corr.missiotl 
Attention: John 1"1 ~ Dt?-I~oully 
page Kmnbe:c 2 
September 5, 1967 

Concei vablv I anv nUll"lber of si tuatj_cns could have arisen, by 
reason of :";'11ich- an O\'lner could bave obtained t..he services of 
attorneys: apprais(;'rs, and other experts, before the plaintiff 
indicated any c€si re to acquire tnE-' property.. S'Uch services, 
while probably of great benefit anc useful to the defendant 
after the plaint,iff resol ve6 to acquire the property, should 
not be aadec to -b:1e COS"t:s I even thcugh "they served to protect 
the deiendantJs inte:rests in the p:ccceedings~ 

I would recOlnmena tha'c the underlinec portion on page 7, which 
now implies that such fees ·"'ere incurred for services rendered 
(at any time) before, or after the filing of the complaint, be 
changed so the last three lines would provide: 

jrnb 

"The proceeding, incurred for services rendered 
after the plaintiff adop;:;ed a Resolution for the 
acquisition of "the property by eminent domain pro­
ceedings, including such services rendered before, 
as '\'.'ell as after, the filing of the complaint." 

• 
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CMAtBTOFl'H£R MINO" IkotOOAE 
.iIIoLTiE.1II' til •• VAUIt"', JR. 

I(lHiB]f 1% 

LAW OFFICES 

MOORE &, LI NOEL-OF 
417 .OUT ... totlLL.. STA£I!T 

LOS ANGEL.ES, CAI..IF'ORNIA, &10013 

MADISON 8-J~el 

S.pt.mber 7, 1967 

Californla Law Bevl.10n CODal •• ion 
School of Law 
.tanford •. California 94305 

GEORGE €". L1NOEL.Of', ,J1IiI. 

[1908-'858) 

Be: T.ntativ. r8eo ... nd.tion r. eond.an •• • • 
• xpen88. on abandou.8nt 

I approve the t.ntativ. reco ... ndation that you hay. 
prey iously forwarded to 118, In fact. unt,11 the prop.rty· own.r 
ia allowed to recov.r rea.onabl. expens.s incurred in preparing 
for trial and during trial 1n all eminent domain .attera. the 
... ll.c •• e will alway. place the d.f.ndant at an unreasonable 
dl.adYantage, 

Yours v.ry tru 

'fBB/jh. 
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September 12, 1967 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Gentlemen: 

Re: Recovery of Condemnee1s Expenses 
on Abandonment of an Eminent 
Domain Proceeding 

I have read with interest the tentative 
recommendations of the Law Revision Commission relating 
to the above subject. I am in favor of the tentative 
recommendations. It is certainly desirable that land­
owners threatened with condemnation be encouraged to retain 
an expert to aid the attorney as soon as condemnation is 
threatened. 

RDR/mj 
Enclosure 

• 

Sincerely, 


