#55 6/21/67

Memorandunm 67-45

Subject: Study 55 - Additur (Senate Bill No. 250)

You will recall that the legislation recommended by the Commission
on this subject was epacted by the Legislature and signed by the
Governor. |

The Californla Supreme Court has just decided Jebl v. Southern

Pacific Co., 66 A.C. 853 {(June 1967). This case overrules Dorsey v.
Barba and authorizes use of additur, whether or not the verdict is
supported by substantial evidence. Yoz Exhibit I.

The Jehl case presents a problem that may be resolved in any one
of three ways:

(L) Repeal Code of Civil Procedure Section 662.5 (authorizing
additur} on the ground that it is unnecessary in light of the Jehl
case.

(2) Revise Section 662.5 to conform it to the Jehl decision.
Exhibit IT is the staff's draft of an amendment to Section 662.5 that
is intended to do this. The advantage of this alternative is that
the right to use additur would be included in the statutes. 0On the
other hand, the law relating to remittitur is not codifled and an
attempt to codify the decision might result in legislative tampering

with the desirable result in the Jehl case.

(3) Ieave Section 662.5 in the code without amendment. Sub-
division (b} of the section would prevent the section from being con-
strued a8 & limitation on the right to use additur in cases where the

verdiet is not supported by substantial evidence.
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In the event that the Commission detemnines that the section
should be repealed or revised, we know of an Assembly bill that is
now in the Senate that could be used as the bill to make the
necessary repeal or amendment.

Respectfully submitted,

dJobn H. DedMoully
Executive Secretary

-,
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EXHIBIT T

June I‘JM} JEuL v, Soutukuy Pau, Co. Wl

[Lo A. No. 29342, In Beaok.,  June 2, 190973

MICHAEL 1, JEIL, Phintil and Respomdeat, v. SUAPTPIL.
ERN PACIFIC COMPANY, Delendant. aund AppeHuat.

[Oan hearing wlter deeision by the Court of Appeal, Second 3
dhute Distriet, Division Two, Uiy, Ko, J0157 (2467 A0LAL 667, &1
Cul.Hpie. 855) athirmimg judguent of supevior court. Judisiaent
sl |

[1] Now Trial--Inautliciency of Ewidenco—-Diseretion--Review:
Damager~—Inadequate Damages— Review of Order Grauling or
Deuying Hew Trial—-An appeflate courl caniol lad an adasas
of dizervlion bn graating o new trial Sur insaillcieney of Ty
ovidenes ob the wlequaiey of dusigees awsirided wonles @ ape

o penrs Teows e yeeond tht e verdicl was mleguaie as g
waller ol lnw, .

[2a, Eb} m-—lnadcqnau Damagea.’ The trind vonet il uol abinsg
Iy diserelion i granting n uwew Eeind Biaited 1o tha baaue ul.
duenagges on the goomul thnt the jury wward ol 1.luu NI §a
aagges was inadeguate, whers plaintif’s sight by was ame
prelated below the Lonee ond bis el leyg, serivosly dojured,
Leviane nifveted by pepmaneat cheatie ostevmyelitic, where lg
slleved goeat puin Cor 16 montles, asdergoing 24 aperalise,,
aod wonbd regaiee ireatmeat well inbo e Foture, and wherg
bix projected gross cowse ndib apee G5, exeembing FHUR,HL,
wis how aubstactisily sedaeed by bis jnjuvies, wad the go.
Jeeted ensts ul his prosthebe applizbees exaeendad $105000,

[3] 3b] Id—Inadequate Damages: Damagus—-—lnudeun.:ta D
pgod.--Krror, as g maller of Iuw, i e teial conrt’s vanelaaion
that o Jurcy awsrd of LDV in diomiges was iilegiiate, wios
uut showo by delmudunt’™s evibeneo 1hal gluintad, o young o
with serious Loy injucies wnl resuBtiog axtewsnyehitis, winkn an
eifurt ut rehubilitation, bl sub exervized wr st joh coun-
sediagr uud spent bis days gowerdly wadehing tedeviiiom, wlives
sk evidencea 81 most indicaded et by oway huve vsaggeralel
his duonges, sl where e brinl eonrt coibl feasenably bave
conclubed that yhninlifl":i 1uec'uniury luswen whose wouht eseved

I[eK Dig Referem.ea. [l} h.lw Trial, §99; hauages, §%25 | '|

New Trinl, $5LE; {3] New Triad, §5231; Daowages, 5§ L $ 1

Triul, § 227; New Trial, § 58255 [3] Words sl Phvases; (G, 1013

D, § 108.05; New Trial, §525; 17, 5] Mamapes, q T

Jury, §501); 110 dury, §50); Trial, 3 0255 $06] Movder and
Servant, §208, Damuges, § 1005 17, ] Master and Servead,
§0i(1}; [19) Mastee und Servanl, § 201,



' ﬂlﬁ-t JEN v. SoutnerN Pac. Co. [66 A C

the apwunt of the verdiet and thet n substantial additional
awmnnt shocld be nllowed Tor pain and suffering.

[4a, 4b] Trial—Verdict—Amendment by Fury: New Trlai—In-
adreqnate Damages—Additur.—Under the mule that in an ae. -
tiom Tor damages o jury should he retuened for Parther detibe-
rution umnder proper instruction only i the dompges it awards
are an prepgady inndeguate na tn show thet i mnad have dis-
reparded the evilenes and tha eourl’s instenctions, & frial
Jivtze did nad e oin Ioihing fo follow soeh proccdnee, hué
properly wet pside the verdict on motion for new trind Hmited
to the irsue of damnges, where he eoncluded thal = $100,000
award Tor pininliils serions leg injuries and their after rlleeta
wos elearly inadegeate, Umler sneh cirenmmstanees, (he order
granting £ new $rinl eondd, ot the eourt's diseretion, be con.
ditianed by an additur,

[6] Words and Phrases—"Additmr” —*Additir™ i nn onder by
which a plnintifl's mation for & new trind on the gronnd of
inadequate damages in granted unless the defeivlant consents
1o v spoeified inepease of the sward within a preseribed time,

{6n, 6d] Damages— Inadennate Damages— Additar—Procedure:
New Trial—Inadegnate Demages.— On o mofion Tor new trigl
grouaded on insullleieney of the rvidence beeause the jory
sward of damages ave mudeguate, the courl, on determining
that xnch damages me elearly imdeguate and that the cese
watild he v proper nne for granting the mofion Timited to dam-
nges, mny inits diseretion and in all sneh eases dssue an onder
granting the mofion mlesy the delfeudant ennsendn to an ndl-
dilnre as determined by dbe vomrl. (overraling Porsey v, Burba,
NN T T AT AU RN B

[7a-Te| Jd.~ Inadequate Damages -~ Additnr -— Constitutionality.
<= Alhgh the praviieal ofeet of an addilur i by pive a
plainlill at awnred baced an n Mnding macde ultimalely by the
trisl courl, it does wok detesed Feom the subsbines of the
conmmen Tnw frinl by jney, nor violeie the econstifutionn? panr-
nnly theretn (Ol Const, Avl, [T

[8a, 8] Id-—Inadequate Damages— Additur—Nataro and Purposs,
—=Additnr i< a new proeedure pdoplod to promote economy
and officiensy in juwliein! proveedings,

[8F Jury—Right to Jury Trial—Constitutional Gnaranty—Opera-
tion and Efrct.- The gunranty of juey trial (Cal, Const, Ak,
1, §7) opernlea #t (he time of trinl to requice snbmission of
certnin iksnes 10 the jury, and the effect of the ennsiitutional
pnwwmn, onee a verdiet has been redumed, in Lo prnhlhlt
im prn]wr interfetence with the jury's decision,

(6] ﬁnn ﬂalJur.&L Damnges, §228; Aln.Jllr.ﬂd, Danages, §'ms
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June 14967] JEHL v. Sovrueky Pac. Co, 855

{10} I‘!*"‘"“"ﬁh‘ _t*" Jury Trial - Quustitutional aaraty  Boapel
Trial—Provinca of Court and Jury, That the Tyawrs uf the
.4‘msluul_l¢m flul nob repund the jury an the ouly compelent
trier of fuet in shown by the wereptenes over many years of
Lhe grenetive of the courg dirtermiving faet fwues in such -
ters wa wdmitting or exelnding evidenve, the voarl’s i i
tivn suﬂh-il-m-.y ol plndinge li o ' k B A sl
nml"m Aurch pmwmlliu i enguity s o iots bt

o s cyuely, sduitsally, peedurley, diviodap
baah rupiley wid aebinivintyative weliom., '

{11} Damagns—-—lpadoqmb Damagen~ - Addehitur--  Whora A ppilea.
ble: Nuv{ Trinl—Inadoguate Dawmagwi -Additer, A vourl's
Power Lo bsive nn ovder of additur is ot Hiwiled 1o thae caoes
Bowhich an appellute conrt would susteia sither e pranting
or deninl of w wation for new teiad on Lhe growl ol inaatti-
cieney of the evidenes,

(18] Td.—Inadequate Damages—Additur—Time for Dafeudant'n

- Consent: New TFrial - Inadequite Damnges - Addditur.  fu uwn
ordee of sbditar, U v wehich o voaet aoust preribe v ithin
which Ui defendinl muclocmnsu) tung sl ool . s
distional poerinl Yor grunting o oew i, mad 14 U de oot
Luils to evnsent within thai tme, the veder goanling the new
trinl becvwmes fnnd :

[19] Id~-Inadeyguate Douagos - Adblitar - Amosut: New Trial
Enadequate Daptiages—Additur. 10 o comnt e wdes 1o otder wi
additwr, 1 should set Lhe amount of damages which, o i
cowphelely indepewdent julgment, @ delesmines Vrom the pyi-
dence tu he faie aud etsonnble, woad i uesd ot G5 winimmy
er waximnm atiointe Lhal (L wonld have sisdained on melivi
for pew Leinl or that wonbl be sipparied by salodastiol evie
denien uhd therefore sustainablo on sppaeal,

[14] 1d.—Inadequate Damages—Additur—Rejection by Defend-
ant: Neow Trial—Inadequats Damages—Additur.-- I u el
b oo an sobditur eseessive, be oy cejeel il sl el o
aistain the jury's awurd on i nppeat Srong Lhes order granting
o new trial,

{15} Id.—Ynadequate Damages— Additur—Rejsction by Plaintid;
New Trisl — Inadequate Damuges — Additur. -— 5 a pluiutiff
deviug nn wshlitar bsoflicicut, he uay raise e issue on an
appenl Crom Lhe jodgment us moditiod by the sdditur.

[18z, 18b] Muster and Servant—TFederal Buployers' Liability Act
— Actions—Additar Procedure: Dawages--Inadequate Bam-
ages—Additur—The additur proceduve 1o deal with e

[17] Applicability of stule proctics smd procatuce in Prdeeal
Ewployerd' Liubility Act anctions brought v stale courts, T8
ALER2d 553, See slye Cal.Jur.2d, Mnster andl Hevvant, § 102 ot
seq ; Am.Jar., Musier und Servant (13t ed § 455 e ne. ),
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86 . Jei v Sournern Pac. Co. [66 A.C.

smate awanls of dpmnges by juries ia applicable to aetions
hrozhl under the Federal Employers’ Linbility Act in etate
runrly,

[17]) Id. — FPederal Employers’ Liability Act — Actions-—Law
Governing. - In actions hrought wnder the ¥ederal Employers'
Linbility Ael in sinie eonrts, snbidantive rights sare controlled
by the Tedern] law anid procedueal matters by the law of the
Farnm. i ', .

[18) ¥d. — Frderal Employers' - Liability Act-— Actions-—ZLaw
Governing—JFudge-Jury Reiationship.— ¥ netians bronght un.
dor the Federnl Emplovers’ Liability Aet in state eourts, the
degeee to which the judge-jury relationship is governed hy
Frdern! Lw turns, naot en UK, Const, 7th Amend,, which is ot
applieahle to suech pelions, bot on the UK. Supreme Court's
inlerpretation of the ned itaelf, .

[19] ¥4.—Frderal Employers® Liability Act—Actjons—Construe-
tion of Act---Plaintiff's Right to Reach Jury.—In aetionn
hrowgzhl undex the Federat Emplogers’ Liability Aet the plain-
Lilfa frvve 0 broad primary righd to go to the jury on factual
isaea; o plaintiff fiax the right to reneh the jury on the issne
of Bahitity when there is any evidenes to snpport his ease,
rven the dighiest evidenee, and even though the trial court
wotkl ke Toreed 1o wet axide a jury veediet for kim mol geant &
new (rind baced on ita view of all Lhe evidenee,

APPEAL from aw order of the Superior Court of Log
Angeles County granting a new trinl Kmited to damnges in an
action for damages for persemnad injaries, Mavtin Katz, Judge,
Aflirmed with dircetions,

Randolph Kare, Willinm 15, 8631, E. ). Yeomans and Nor.
man T. Ollestnd for Defendanl aml Appellant.

Boveardo, Blum, Ladl, Nitamd, Teerlink & Bell and Bdward
of. Niland [or Pluintifi’ and Respondent,

TRAYNOR, . J—Iu thix aetion te recover danares for
personal injaries wuler the Federal Bmployera® Linbifity Act
(45 WB.CL §51 et seq) andd the Safety Applinnee Aet (45
DR § 1 et se.) defendant Southern Pacifie Company ap-

.pealr from an order granting plaintilf a new trial limited to

the issue of damages. The facts relating to plaintiff's injury
may be bricfly staied, for defendant does not challenge its
tinbilit y, .

On June 19, 1962, at approximately 3:256 a.m,, plaintill wes
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June 1967] Jriit v, Sowrmern Pac, Co, 867

working in defendant’s railrond yard at Sowth Oate, Cudi-
fornia. He was then 19 years old and had been working for
defendunt for about 6 weeles, His job thal night was to work
as o field man, Ax eailrond caes were switelud onte the teack
he was working, plaintiff secured them by placiug wosden
blocky umder the wheels. The bivcking was heeessary beeuuse
the t*-m'l. wiis ob a grade, Two cars Taited to couple propeely
with pary alvendy seenred wud begun te rodl biek. T foreman
told Pplaindilf 1o climb on the maving cars and seenre then by
mieany of the kendbrake on' vuelt car. As plainbill was doing su
iwo other cars that had been sent up the track collided with
the curs coiting down e track, The apaet threw plaintiff
fru::[thv e he was l'hling and b fell usder the wheels of ooe
of the ving curs, Feeeiving severe injuries to the lower part
of lmxh legns, BL was hocessary Lo ampulate his right lep belaw
the ]Hu e The lefL e eemalos in Jvu]ln!'t]y of wnpatation
boeuuse estesmyeliths has th-wlps"vd. it

Tl jury returued a vesslict Tor $100000, and. jpeinl il swe-
ecrssTully moved Tur o new Irial oo the issoe of n{itinum»s vt {he
groupdd thatl the evidence was insudticirn o sustain the ver.
diet in that the dinssges awnrdeld wore inndegquitte, (See Code
Civ. Prov, §617; Harper v, Superive Air Purls, fne, P2
Cat. App. "cl 91, 42 ["th 12 ]l.rl } Deferndant contemds 1mt
the trvind court erved in econcluding 1hat the damages wern
Iadegquale wnd therelore abused Hs diseetion in grauting
plaintilf’s wotion. [1] An appellate conrt canna find an
abuse of diseretion in graming » new {rial for insufliciency of
the evideswes unless it appears from the recopd thal the verdict
was wlequate as & watter of lw, (See Yarrew v. Nale of
California, 53 Cul2d 427, 434 [2 Cal.Bpir, 1387, 348 P2
637] ; Bradferd v, Edmands, 215 Cob App2d B4, 16G-1G7 [30
Cal.Rptr. 385}, ) No sucl adequacy appears here.

[20] Plaintiis right leg was amplated below the kuee;
hig deft ley wus so aer iuusl;\f Injured that il may also Jnve 1o
be amputated. There is permanent, chronie estemmyelitis in
the left leg that has required repeated surmieal trentment nd
muy reguire reeorcent trentinent well inte the futeve, nnd
there is permanent limifation of motion m the lefs nnkiu-
Plaintif continnes to suffer pains in his right e e was
hospitalized for 16 montlis fotlowing the aceident and under-
went 1B operations. Throughout this time he sulfered preat
pain, necessitating extensive administration of pain-killiag
drugs. Ifad he not been injured, plaintiff's projected gross
imeome from the date of the sceident to the age of 65 woakd
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have cxereded $HHLON0. By substantially impairing his ability
1o cempete in ihe Jaber mnrket, his injuries materially re-
duced this expectable earning power. The projected costs of

“his prosihetic applianees excceded $15,000. [3a] It thus

nppeary that the trial conrt conld reasonably have soneluded
that plaintiff's preuninry losses alone would exeeed the
amount of the verdiet sand that a substantial additional
amount ahionld he aflowed for poin and suflfering.  [2b]  Ae.
cardinpely, the treial eourt did net abuse s diseretion in grant-
i a new trial on the groumd of inndeguate daneges,

[3b] Defondant contemls, however, that beeause certain
evillenee fnverable 1o it is so eompelling, we should not apply
the nermal rale governing appellate review (see Brodford v,
Edmunds, supra, 215 Cal App.2d at pp. 1606.167), bat shoald
nuke an imdependent determination of the admpuey of the

©jury's vertict withont regard to the ruling of the trinl eourt.

The evidener in question ennsista of errtain molion pietare
filns fnken of defendant withoat his. knowledge: uncontra-
dieled {estimony 1hat he has made no efort at rebabilitation,
has net exervised, has not sotght job ennsaeling, and spends
his daxa geneenlly widehing television ; and testimony that his
prosthesis ix nod of the most advanced design amd anneees-
surily restricts his mobidity, Defendant contends that. this evi-
denee establishes that there shonld be o substantiad improve.
ment in plaintifT's physical, wmental, and emotional eondition
that will roduee Bis anticipated damazmes, At mwost this evi-
denee would buliente that plaintilf may have exagperated hin
ciomngees, 1t does not demonstrate that the trial conrt erred in
ronebuding 1hat the verdiet was inadegquate,

[4a] Invokiog Crawe v. Sacks, 44 Cal2d 590 (283 .24
GRU}, delendant contensds that the trial conrt ereed in not
redurning the jury for further deliberation wnder proper in-
slraetions, when it appeared that the damnges were inade-
awite, Thire ix no merit in this eontention, Ouly if “the jury
atows damages so prossly andegnate as 1o shaw that it mnst
have disregarded the ovidence and the instruzefions of the
eourt,” or the verdiel s otherwise defective, shonld the jury
“he retarned for Murther deliberation under proper inairoe-
Ltk ! (Crowe v. Sacke, supre, 44 Cnl2d at p. 598.) 1f, on
the other hand, **the triad judge believes that the damages are
innitesqunte [but the verliet is not defective], the proper pro.
erdure in to get the verdiet aside on motien for new trial.'’
{Crowe v, Sacks, supra, 44 Cal.2d at p, 559.)

[5] [See fn. 1] Defendant contends that the trisl court
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should have given defendunt the option to consent to an
ditnr? before granting plaintiff’s motion for a new triel.
consider this contention even though defendant did not diregt-
ly reguest an additur in the triul courl, for such & requdst
would have been an idle uct, (Civ. Code, § 35325 of, Hudspe
v, Joaurequi, 234 Cul App.2d 526, 528 {44 Cal Bpir, 424].) Inja
Qiscussion with esunsed at the tiwe for moliins after (eial, tha
court wade it clear that it woull vet order an wlditure, In-
deed, in light of this court’s deeision in Dorsgey v. Barba, !
Cak2d4 350 [0 .28 6u4], holdbye additur to be unconstite
tional, the trial court would have been Lound e Jdeny a
additur even if it had been spesitleatly and divectly requestedd
{Awio Eguity Seles, inc. v. Superior Courl, T Cal¥d 4505
455 {20 Ca) Kptr. 321, 369 I".24 ‘137] )

Two qm-ut.:um must be resolved in l.l.ll'l‘sllll'l‘lll[., Lln-fmdunt N
coutentivn, Wirst, ghould the dévision w1 Dorsey v. Burba,
supra, 38 Cal.2d 350, be overruledt Second, if-#n, can additar
be applivd in the present case, which avises under the Federal
Buployery’ Liability Aet, 45 11.8.0. scetion 51 vt seq.?

L

In Dursey this court held that additur would deny a plain.
tift's right to jury trial ax gusridecd by areticle E, seetion 7,
of the Califurnia Countitution.® Although the Seveuth Amend-
ment to the Hnited States Constitution i not bisding on the

- gtated® und differs significantly in hngnage from the Calis

fornin constitutional provision,* Dorscy relied in lurge purt
on Disvick v. Schiedt, 203 1.8, 474 [79 L.Ed. 63, 55 8.0t

<246, 95 ALK, Y150]. (See Dorscy v. Barba, swpra, 38 Cal2d
at p. 357 Dimick was n five-to-four decision® and has been

vigorously critieized ¥ Like PDorsey, Dimick wax based on an

T Ailitor ' i bred Lero to deseribe un onler by whirk o pluhmfr'a
motion for a new trial oa the grouad of m-uh-qu.un dumnpen in granteml
unless the defendunt consenls to n upm'ltlcd incrcuss of 1he awunl within
B prageribed Lane.

¥Aricle 1, soction 7, 1}.ru|'nln.~s- "Tlu right of trink W Jury sbadl ba
Betured (o uli nud remsain inviolate; i

3Bee, 0K, Pearsod . Yewrdafl, 035 U,B. 2, b (24 1K 136, 4371
Watker v, Sadeinet, 52 1S, i, 028 |23 L. Eail, 678, 870].

A%he Heveuth Amendmunt provides: * e Soits ot common Inw, where
fhe vabso in vuntrovemsy shabl excocd iwenly sublies, the right of trind Ly
Jury shall Lo presorved, sl no faet teied by a jury, shall Lo utbeewise
reexamined in uny Court of the IFuﬂul Htulen, thun aceording to 1w rules
of the cuimon luw.'’ (Compare fiu 3, supra.)

BFustice Slune wrote a1 dissenting opinion in which Chicf Justice
Hughes und Jusbices Brandeis und Cardoze couenrred.

U8pn, €&, Curlin, Bemilliturs awd Aehifiturs, 49 W.VaIoQ 1, 18;
Jumes, Remudion for Brecusiveness vy Inadeyuney of Verdicta: New 2rad
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860 Jent v. Souriern Pao. Co. [66 A.C.

historieal and logieal analysis that was open to serious ques-
tiem, Sinee additur did not exist at eommon law when the
relevant constitntionnl pravisions were adopted and since a
plaidiff is gunranteed the right of jury trial as it existed at
eommon law, additur was deemed » denind of that right.
{Pimick v. Schiedl, supre, 203 U.R. nt pp. 476-482, 79 114,
nt pp. 605-600; Dorsey v. Bavba, svpra, 38 Cal.2d at pp. 355-
404} .

Beth eourts were conlranted with the argument that addi-
tur is no more o denial of a plsintiMs right. to jary triad than
remilitur is a denial of a defendant’s right. Althongh some
Ioint histarical forundation wear Tounl for this differenee in
trentment,? Dinriek further relied on the fenwons ground that
remsiftitur Teft standing a part of the jury’s awanl, whoreas
mdditur constiuted **a hadd addition’’ to the verdied

EBa] W have rewssessed Dorsey and overrule i, finding its
nrpnments unpersuasive when eonsidered m the light of the
demandds of fair wmd efficiertt achitinistration of justice. We do
not Believe thai defendants shenld e donied the advantages of
additur when they are required to submit toremitditnr.

[Ta, 8a] liven in Porsey this conrt noted that the * constitu-
tional puarantee dloes not reguive adherenee to the totter of
common law pracliee, and new proccdares betier saitmd te the
efiicient ndminisiration of justiee wny be substituied if there .
is no impairment of the substontial fentares of a joury trisl.”
{Doreey v. Rarha, supra, 38 Cald at p, 356.) We have eon-
eluded that mbditnr iz such a procedure, The demands of an
“officient adiministration of jostive’ mnst be eenyidered in
vontext, Binee 1952, the year Dorscy wax decided, there haa
been o fremendous iverease in filings in civil cazes ineluding
rordestedd nurttors, "Totn? dispositions in ordinary eivil litiga.
on Some or M Isswea, Bemittitnr and Additnr, 1 Poguesne UL, Rew,
143, 1543 Chmment, 10 Wash, & Lee Loev, 167 23 Cab L Bev, K38, 537;
14 Sof'alluliev, 300; s nlso Uwe comment in 43 Yale JoJ. 218, 323-324,
on Sefiicdd v, Diwiek (1l Cie, 3934) 70 $.24 5468,

Thimiek v, Selivedf, supra, 203 UH, at po 484 79 LEd ot p. 610,

Bibmeiel v, Sehied?, snpra, 208 T8 ot po B85, 79 1LLEA. at po 6L Tlwere
nre peveral replios (o this argement. Tn restehibngy the larger verdist in-
voleed in reiliter, the jury bas rejoeted all smpllor amennts just as
they e rejeeted all kirger amonnts in resching the gamaller verdiet
Invaodved bn oaclditir, Neither verdict ia morve thal of the fitey fhan tho
sthee, {Ser Corlin, Femittiters qad Additurs, supra, 39 W VLA, 1, I8,
PA-Ih s wee gl 44 Vale Bod 3K, 093} Only additur retaine all that was
vontained i the fary s verdiet, and in hoth additnr and remiftitor seme-
thing ix tuken from the litigant who is relping on the verdiet. {Bee
Wonder, Jddilwr-—he Porer aof the Trial Court to Meny a New Trial or
thr Condifion thai Pamanes be Tnercased, California Law Revision Com-

miszion, Recommendation ind Hindy rolating to Additur (Oet. 1988) st
. 017, B47-648.) :

by e e g £ 45
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tion inerensed more than {ourfold during the 1952-1004
period. (Compure Judiein) Comnwil of Cadifornia, ¥ourieenth
Blenpivl Heport, Appendix A, pp. (02-HH, with if, Twen-
ticth Biennial Report, Tubles 1t 20, pp. 143- 1534, ¥ OF cunrse,
stueh provctical considerations wuuhl e imnsatlorial i .uhhlur
impaived e tight to o Jury teial, We do not bedieve it dues.

I apsessing the preecidents, we search For the mesning g
substiaee of Juey teink amd are oot vizidly bowkd by the oxaet-
ing rules that happen 1o e Tound oa tthe legad sernp beap of
o eehtury and a half wee’ (Dinvick v, Sedicdl, supra, 293
TS, wl p. B, 79 LE. of p GG {Ntone, J., dissenting] ; ses
People v, Hickman, 204 Cal, 470, 476 (208 12 908, 270 P,
1IRE7E)  {9] e guarautee of jury triel in the California
Constitution operafes ut the time of trial to reguive subnis.
sioh of ecrtain issues to the jury, Onee s verlict has been
returned, however, 1he effect, ut he constitutional povision is
to prulublt hmproper interforonee with tle jury's devision, At
the time of the Amerivan Revolution, the Imlglwh courts sel-
dom hiterfered with the woount of the jury’s verdict i ae-
timis involvivg torls wgainst the person,  (Sce Mayne on
Dagmngres (0t od. 1946) pp. G632-686 ; MeCormiek on i
ages, pp. 26-27; Washington, Pamages is Contract al {('vin-
moan Law, 47 LLQ Rev. 345, 364.) The reason for their relfusal
1o grant new (eials in sueh cases was their view that determi-
nation of the amvunt of damages was within the exclusive
province of the jury. (See, eg., Heardwiore v. Carvingon
(C.P.1764) 2 Wils, 244, 248, 95 Kng. Rop. 790, T9%L) -

By the end of the 18th century, however, the Conrt of
King's Bench aecepled the doctrine thet new teinds would be
grantml in enzes of torls againgt the porsen under spprepriate
cirenmistunees {(Jenes v. Sparvow (X1 17893) 5 PR, 207, HIL
Eug. Rep. 144, but until the middie of the 19h eentiry the
Euglish courts refused to grant new trials on the ground of
inndequate dimgges (s Phillipe v. London @ S.W. Ry,
1879y 5 Q. 050. 78). The unwillingness to htterfere with the
Jury’s deeision, sxemplified by the Eoplish courls, wus 4 con-
trolling consisleration v the first Califorain vase to disenss
the conslitutional function of the jury with respect to the
wssissmenl of damages, Fagne v. Pacific Mail S8, Co., 1 0l
33, where this coort reversad an order granting o new $rial

¥The goeinl and cconomie costs of crowded dockely inereim every yrar,
Additnr 'y practicn] advantage in reduciag these costy prompted 1he Culi-
fornia Law Buevidien Copunission to recomunend logisiation perwiiting
aome forms of ndditur thought not 1o e ineonsistent with Nm‘s:y v.
Burba. (Bea Calitornin Law Revisien Commivsion Study, sapra, fo, 8

p. 807-614.)
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unbess plaintilf remit some of the jury's award. The plaintiff

refused and sppealed Leom the order granting a new trial.
The court helil that this interfeeeaee with the cight of trial by
Jury would result in “'great abuse, if not the desiruction of
this vight. . . ."" {Paync v. Pacific Mait 8.5 (0., sepre, 1
Cal. ot p. 37.) Although Fayae was approved the following
yonr in Gearge v, Law, 1 Cal, 363, 365, 1he conrt held 1hat the
plrintilM s eonsent anthorized rongitlitur and that defendants
eonld not complain, beeause * the judoment. stamds for hat one-
Jnlf the amount, for which the verdict of the jury was ren-
tdoredl.”” (Urorge v. Law, supra, 1 Cal, at p. 365.) These carly
Enplish nnd California casea illustraie thet the right to jury
trind was regardil as o protection to partics relying upon a
verdiet. The modern practice of granting new trinls breanse of
excessive or inndeguate domages eonatitutes r Himilation on
the former hroad powers of 1l jury. .

[Tb] Tt is true that the proctical eifeet of adiditay Is to

‘- give the plaintiff an award bused upon a finding made ulti-

mniely by tho trial conrt; * [10]  Courts often determine fact
issucn, lrowever, and the aecepinnee of this practice over many
years refutes the argument that the framess of the Constitn-
tion regrarded the jury as the only competent finddor of facta,
Dreisions by the eourt admitting or exeluding evidenee at
trial involve factual determinations s do those pertnining to
ihe court’s jurisdiction, the safficieney of pleadings, and the
interpretation of decuments, Other instanecs of judicial or
quasijuchicial fact-inding are found in equity, admiralty, pro-
bate, divoree, bankeapley, and ndministrative proeeedings.

At the time of the American Revolution, thers wan no clear
staudnrd or praetice governing the relationship between judge
sl jury. (Hee llendeeson, The Backgrowad of the Sevenih
Amendment, 80 Harv.L.Rev, 289, 335-336.) If way relinble
ennclusion ean be drawn from the practiee of that time, it is
that plaintif woudd ot lave had the right to & reassesemont
of domages by » seeond jary; the first jury s dotermination
of the amonnt of damages was eonelusive, Iteexnminntion of
the ditiniges issne following an inadegunte verdiel is 2 modern
development. Thnd 1he ¥nghish jidges in the late 18th eontury
been willing to give a plaintiff’s motion for new trial any
eongideration at all, as judges do time and again today, thern
i3 paodd reason to beliove that they would have used additor.,®

Remittitur happened to develop carlier than additur be-

104 praetior similar to additur wan mplm-t-fl tor some lime to
i79]1 in actiona for maykem. (Buve Carlln; Remiflitara aad Adidlines,
smpra, 49 W.Ya L 1, 27; spo olso 44 Tale 1.J. 318, 323.)
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cause eourts undertook to grant new irigls for exceasive dam-
ages tong before they took similar action on the ground of
inadeguacy. (See MeCormick on Damages, pp, T273; Wash-
ington, Daomages tu Contract at Common Faw, 4T 1.Q. Rev.
345, 365, fi. 7.) The issue of midditur was not presented antil
madern times, bat it is o logical step in the growth of the law
relating to unliquidated danuygres ax remittitur was at an
earlier date. Hs aceeptanee, though still somewlat retarded, js
growing.!' Tt ghould not e treuted differently from other
modern deviees almed at making the relationship between
Judpe and jury as to dameges'™ as well i to other malters,'?
one that preserves the essenthalds of ihe right to jury trial
without shuckling modern procedure to outmoded precedents,
[Te] Additur does not deteact from the substance of the
common Iaw trial by jury. [8b] lLike ity fruternal twin
remittitur, now over 100 yeurs old in this state, it promotes
economy and efficieney in jodicial proeewdings,

MBpe, egz., Swith v, Kllgsen, 137 lown, 381, 3053006 [115 NW, 40];
Genzel v. Mafvorsen, 245 Ming, 527, 624534 {80 N.W.2d 854]; Folker v,
Pirgt Natl, Bank, 26 Nub, 602, 606 }42 N,W, 721]; Misck v. Musper,
24 NI, 60, T1-80 | 130 A2 815]); Caadle v, Swanson, 243 N.C. 249, 256-
261 103 B.8.24 357); Hodon v, Sehrmann, § Ulale 2d 432, 45405 [137
P.od 524); Cordea v. Hof man, 19 Win B3 286, 241 [126 NW.SE 137), O2.
Powery v, Allstule fny, Co. 18 Wis, 2 78, 87-93 [ 12 NowW.2d 383 ). Until
Pywere amd Cordes, the Wisconsin praclice cuncerning toellitur regquinml
the triat court-1o grant 2 new trinl for indequite damoges wndess the
defendsmt cundented to the highest maonnt o jury could reanorally award.
(Campbel! v, Sathiff, 193 Win, 870 |14 N.W. 874, 50 ALR 17]:
compare 4 Connor V. Papertsian, 309 N.Y, 465, 172474 {131 N.E.2d 883,
86 AL 2o6).) Now the trinl court is vmpowered to geant a renson-
ghle amount. The Wisronsin Supreme Court has concloded that this
practice durs nob vielate the right to jury trial (Hes alw Markoia v.
Enast Okiv Gas Co,, 154 Ohio St 646, 652-00y 47 N.E.2d 18] (iudividual
upinicn of Taft, F.}.)

R Fur cxample, hoth remittitur und n acw tried linited w daniges bava
heen beld wot to deny the right te jury trinl. {8ec Northers Pac. KR
Co. v, Nerbert, 116 118, 642 644-0847 120 LB 758, 788, 6 N4, S00];
treorge V. Law, supra, 1 Cal, 364, 365 {remittitur)s Gasoline Products
Co. v, Chiplin cle. Co., 283 UK, 494, 490-500 [T5 T K. 11HN, 11003301,
51 R 513§ Becwer v, Neeond Boaptist Cliarck, 32 Cal2d 791, W3 [107
okl 713 Paglor v. Pole, 16 UCal2d 666, 675 | 107 P20 G613} [new tried
timdted 1o daanignon ]}

MNPy exatuple, judgment sotwithntundiag the verdiet iy atlowed in Ihis
state iy cises where directed verdicts are proper. (Estole of Baird, 194
Cal, 40, S0 J246 P 324 1) Slecan ¥, Acw York Life Tas. Co., 738 11LS.
Wil (87 LLEd. 57y, 43 K01 5251, beld the gronting of u judgineat not-
withatending the verdict to be invonsisient with the Seveoth Arenlment
to the Unbled Ntates Constitution, bu he devision kas been thorvughly
underniiged by Saltimare ¢ Caroling Line v. Redaan, 203 U8, 651 {79
L.Ed, 1636, 55 804 890), und Fed Civ.P. 50(L). Sce Neely ¥. Martin
K. Eby Constr. Cu,, U8, ———, —— [1§ LEd.2] 15, 50, 87 8.0t
1072, 1076]; Ienderaon, The Hackground of the Seveuth Amemdmzat,
80 Horv.L.Rev,, sepra, 284, 337, fr. 211
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There is uo essentinf difference between the proesdares ap-
propriste for remittiter and additur, and we may therefure
look (e remittitur cases to determine the proper proecdure for
atlditur.

{8b] Upon a mofien Tor new trial grounded on insofi-
cieney of the evidenes Beesuse the damapes are inudegnate,
the rourk showbd first detormine whether the dmnapes are eleage-
B madequunde anel, 0F so, whether the ease wonld be a proper
one for granting & medion for new trinl limved in damages.
(Ree e, Namaseki v Flothae, 38 Cal2d oF2, 60607 {248
Pad 9109 1 hoth eondilions exist, the eourt in its disere-
tien niay issue an order granting the motion for pew trind
unless the defendant eonsents o an additvr as determined hy
the eonrt. Phe court’s power extends to all sech eases,
{11} # i pot limited to these cuses i whivh an appelinte
eorl would sasbin either the pranting or deuinl of 4 motion
for now trial on the gronnd of insuficiency of the vvidenee, '
{127 "The conrt shall preseribe the fume within whieh e
defomtant st aceerpt the mbditur, and in no ease may this
time be longer than (e Jurisdictional period Tor granting 2
new trial, (Cole Civ, Proce,, § 8605 of WeDanald v. ftandolph,
Ry Cal App.Sd 367, 6% 181 trehd 0%y B the defendunt
fails to eonsent within the prexeribed Gime, the order granting
the new trial bivomes finai.

[13] If the eourt decides to order an additur, it should set,
the amount that i determines from the evidenee fo he foir
am? pesonahle, In this pespeet. it shonkl exereise s come-
pledely independent judimnent. it need not fix either the min-
i or neximu senount that i wonld have susianined onoa
malion Tor new trisl or the minimwn or maximm ot
1hat would be supported By substantial evidenee and thepelore
sustainghle on appeat.  [14] 1T the defendant decms the ad-
ditur cxemsive, he pay ejeet it aaud seek to sustain the jury’s
award on g appesl From the order graniing a new trial
[15] M ihe plaintifl deems the additur insafticient, he may
rinise the issae o an appeal From the Jwbzinent as modified by
the additur.

PEPhers warn mi condention im thoe prosent ease thal the jury’s verdict
wid The peanll of passtan or prejiedice or that it was fainted by prejo-
dicinl veror oeeureimge atb trinl

Fidimee we overmule Rorsey, it ia enneecssgary to imit additur to those
eases where the Jury ‘s vendiet i mpparted by subatantinl evidence, (Com-
pare Unlifornin Law Revisien Commassion Study, aupra, tn. 8, at p. 808.)
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IL

[18a] it remuins to be determined whether the trint court
may order au additur in eases like the present one thut arise
under the Federal Employers” Liability Aet.

XT3 In setions broupht under the Vedernl Brployers’
Lianbility At in state courts, substantive rights are controfled
by the federal law and procedural waiers by the faw of the
forum. (Moudvs v, New Yoark, New Hoven & HE L. Co,, 22
181,55 [56 LEQ 327, 48, 82 506 169 | Garrett v, Hoores
MeCormoed Q317 118,239, 20 1eT LR, 280, 2438, 63 5.0
2461 Deave v Roathern Poe, Co, b3 Cal2d 672, 075 |25

CCalRpte. B35, 375 1A 2940 For wamy years il seeued elear
that wilditur wonld be classed as proecdural, 1o 1916 jhe
Pitedd States Sapreme Conet, held thad the Seventh Amend-
me il Taed o applivation o aetions bronght tader e Federal
Buployer's Liabiiity Act in stale eourts, awd aevordingly o
state cuthd lwlully dispense with the noamimeus verdiel re
guired ab conunon Law, (Winweopolis o N8 Lopiy K8 Co v,
Boabolfs, 231 118, 211, 217228 J60 1 Hd, 961, BEO65, 36
RO M5 aceomd Chosapeake & Ol By, Ca, v, Curnahaa,
241 LS. 841, 2 60 LUBL 079, 981, 26 S.C0L-501] [ 12 jueors
not reguired )

In 1452, liowever, the Suprene Court held that *the right
to trial by jury is too substantial a parl of the rigdts aeeardod
by the Act 1o permit it fo be elassified as aonere “loeal rde of
procedure’. . 7 (Ddee v, Akron, Canton & V. BB o, 312
1.8, 458, 363 (08 L340 398, W, 72 5.0 3120) The court
Leld that the guestion whether a eelease bl been frandulent-
by obtaisred was e of Tact Lor the jury, atnd thar Ghie eauld
not apply s generad rule that such u fraud Bsun was 1o be
doeidid by e vourt.

Neither in fhee, poe by the many cases following it, las
Bowboliy heen overraled, tn fhee, i fael, b wis expressly
distirgrinshed, (Diee v heon, Centon & Y. BB, o, sipera,
B2 S wt o 6006 L s p, A0EY [18] Accordingly,
we dooad urderstond fee 1o mean that the Beventh Auwewd.
ment s applicalile 1o getions browght wnder the Pedera? -
ployers’ Lanbibily Avt in the stude eourts, Indeed, v adting
that the right to trinl by jury ix “‘part and pareel of the
remedy aflorded raibrond workers under the Ewmployers Li-
ability Aet,”' vhe court in fhce eited Baidey v Coatral Verstant
Ry, Co,, 319 0.8, 350, 354 {87 L.Xd. 1443, 1144, 63 5.0t 1062},
witich held that the right to juey wial is decived from the act,
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fﬁwr' ulsu Ragers v. Missonri Pae, !a it. Ca, h"’ LR 50, HO8-
S FT K2 408, 500002, 77 S04, 4430 The degree Lo
whicle the judge-jury retationship s governed by federal law
thus turns en the Supreme Court's inderpretation of (he aet,
rither than on the Beventh Anendment '

[18] In interpicting the Frderal Fanployers” Tasbitity
Act the Bapreme Conrtd has fnsisted fhaet pininhiffs have a
broad primary right to go to the jury on Faetual issies, (See
Rogers vo Mizsowre Pae. B2 0, 352 118, 500, 504 |1 1. Fdd,
20 -HE DO, 7T SO A0 el Node, T Harv LLHev, 1551, 15003,
1564 Nupreme Omerd, 1337 Term, 616 Harv, Lo Rev, 88, 16221640.)
The eaves before and simee Pice ilhusteate the conrt’s eoncern
that. plaintiffs reach the jury on the e of linhilily when
there s any evidener, “even the slightest,”” (Rogers v Mis-
sonri P'ae. BB Ca, supra, 3532 U.S. at p. 506, 1 1.l 2d at p.
401} to support tlw plamtifl 'y ease (see, eor, Prrgusen v,
Moore-MeCormack Lines, Tne, 352 1LY, 621 |1 TLHd.2d [,
T R.C 40T | Webd v, Mlinois Central B2, Co, 452 178, 512
[[ [ R Y LY :t'- 7T R AN Bre v, Akren, Clanten £V,
h.B. Co, supre, 342 US. 30% Wilkergen v WeCarthy, 3306
LA 08 [93 LG 497, 69 8.0 413 ; Badley v, Cenfral Ver-
mond Ry, Co., 319 118, 350 [87 1L 1444, 63 S04, 1062]).
Thus, the court. has Insisied that a ease st 2o to the jory 30
the evideter favorable 1o the plaintiff makes out a2 prima facie
ease, even thengh the teind enurt would he Toreed 1o set pside o
jury verdiet. for the plaintiff and erant a new trial hased on
Hs view of 0dl e exvidenee, { Wilkerson v MeCuarthy, supra,
$a6 UK et p 57,08 LB at p, 02 The coart may hove
bebieved thad trint conrts are reluetant to erertuen jnry ver-
ghieds sud therelfore coneliaded that more liberad directed vep-
diet standard micht awdversely wifect o pliinhiT's elinees of
reeovery, (See Note, T3 Harv. LoRev, 1351, 1563,

[18b]  Additur doss not depeive o plaindily of the right to
po to the jury en any issue or impair the substanee of the
rigght to teind by Joey, I operates ody in the event o plaind il
iv dim-atli!\'fiml wilh the jm’\’ s Tr.-rdiﬂ. Tt will have o {*ﬂ'qw_l. ot

"‘H.-« s Ihp ciuet wodpterment fz Thee that the “nphi todre |l by jery
b Pt slednmtind o ol of fhe rights aeenrdel by the Acet b permit
it o dwe ofoesifiod ae w omere *laeal rale of prm‘{\s!urv' far fenial in the
manner Haet 3Rt ks bere waed, "t (Bee ¥ Abven, Canton & ¥V, R.E, O,
suppar, 1S ULRC ab po BGX, G L Fal at g, 400, ﬂhthu‘ arddet. ) We do lmi
wneederstangd The stafonent in Jilantie f.nlf Stevedores Fae, v, FHerman
Livew, Fid, 368 118, 355, 360 {7 LB 708, B4, 82 S0 780], fhat
“rthe provisiona of the Hmmlh Anvndinent - . . are Wranght into play'’
to b ineoasistent with our conelusinn, for thnt eawe was Lried in the
federnl conrty,
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the aetivities of railroads and their employees and no substan-
tinl effeet on the putcome of litization betwern thom. At the
same thine, it will help tmplement this stute’s strong interest
in the fair and effivient adwinistration of n volominous
amount ol ltigntion, (CF. Byrd v. Biwe Ridge cte. Cuopera-
tive, Ine., 356 DS, 525, 638540 [2 L RAA] 953, 963964 74
8.0 804 1) Moreover, sinee the Sevently Amemndnient is not
applicable we are not bownl by Piwick or the amendlmont's
reexainination clause, hich ciarries the federal Constitution
beyouid fhe substance of the commun haw right {0 irial by
Jury MU, Parsons v, Bedford, 28 UM, (3 Pet.) 333, 447 [7
Luld 782, 7371) The Califursia Constilution eontging so
such chiuse, and ueither it nor the federal act Yorbid ailditae
Just us they do uot forbid remittitue, (Cf. Vvon Fae, BR,
Co. v, Hadley, 206 8.5, 330, 334 162 LKA, 75k, 760, 48 S.Cr
B8 Coniskey vo Pensglonnde K, Uo, (31 Cie. 1006) 238
KA GRT, BEE)

E4b]  The onder granting o new trind Jmdted to imagey
wlial st affivosed upless the trial conrt in its diserction and
in accordanee with the views expressed o this opinden orders
an addilue within 380 days alter Hs receipt of oz remnittitue,
I an addlitur is ordesed, 3 shall be aceepled or rejected by
defendant within e time preseribed by the teinl court, but
the court shait not preseribe o peried of thine Jonger thaw 30
days Teom the date of s oeder. Plaintilf shall recover his
vasls on appeal,

MeCaab, J., Peters, J., Tobriner, J.,, Mwsk, J., Burke, J.,
amd Bullivan, J., eoncurreil.

e

1MPhe most pluusilde explanation for Pimiek iy that it rested en the
reexumination elause of the Heventh Awemdment, o8 opposed to the elasae

taratiteving that the right to jury trigl “shall by fiteservod.’’  (Mee

ader, xepre, fu, K, ab g 627, fn. 50.) Moreover, it is doubifu) that
Digvick would be followed toduy. (Hee, c.g., Gensel v. Halverson, xepra,
S48 Mun. 527, DX1; Fisch v. Vanger, supra, 4 NJ, 66, 61.) 'There i
also suthority that the preseal sase is distinguistable from fimick vn its
facty. {(See Urited States v, Kercusaw Movalvin Bolficgield Az, (5th
Qir. 153x) 99 B2 830, 834, cert. den, 306 U8, G0 J81 1 Ed. 3045, 59
KL 587} and fo. Li, supra)
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EXHIBIT IT

3325 (a) Fn any eivil aetion where tha.mﬁnt.&.ﬁn.
FODFaite Shiritisno ok ~-Jansagen -in Suppoated.
ém-bnanordetgrmungsnewtnnlhm to the imue
of damages wounld nesarthaless be proper, the trial court may
grant a motion for A new trial on the ground of inadequate
dsmages and make its order subject to the conditien that the
motion for & new trial iz denied if the party agamst whom_

The court shall prescribefthe time within which
the party against whom the wverdict has been
rendered must accept $he addidbur, and in no case
may thig time bs longer than the jurisdictional
reriod for granting a new trial. If the party
fails Yo consent within the prescribed tims, the
order granting the mew trial becomes final,

(b} Nothing in this section pree!ndu a court from makiug
an order of the kind described jin sobdivision (a) in any
other case where such an order is constitutionally permissible.

(e} Nothing in thig séétion affects the authority of the
court grantamohon for & new tnﬂnnthegmmdofm

HEYE hohimindele its". owder

.gnbjeet to the evhdltmn that the motion for.a Kew. trial asihat

welisiisll 2 deniof (i Party vecovering the: damages confiénts
+4ia e dion o!iioﬂnduh"thm-cfm a thm bonrt incits disers-:

,wmmmwm jtsonder;




