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#55 6/21/67 

Memorandum 67-45 

Subject: Study 55 - Additur (SePbte Bill No. 250) 

You will recall that the legislation recommended by the Commission 

on this subject was enacted by the Legislature and signed by the 

Governor. 

The California Supreme Court has just decided Jebl v. Southern 

Pacific Co., 66 A.C. 853 (June 1967). This case overrules Dorsey v. 

Barba and authorizes use of additur, whether or not the verdict is 

supported by substantial evidence. s(!,~ Exhibit 1. 

The Jehl case presents a problem that may be resolved in anyone 

of three ways: 

(1) Repeal Code of Civil Procedure Section 662.5 (authorizing 

additur) on the ground that it is unnecessary in light of the Jehl 

case. 

(2) Revise Section 662.5 to conform it to the Jehl decision. 

Exhibit II is the staff's draft of an amendment to Section 662.5 that 

is intended to do this. The advantage of this alternative is that 

the right to use additur would be included in the statutes. On the 

other hand, the law relating to remittitur is not codified and an 

attempt to codify the decision might result in legislative tampering 

with the desirable result in the Jehl case. 

(3) Leave Section 662.5 in the code without amendment. Sub­

division (b) of the section would prevent the section from being con­

strued as a limitation on the right to use additur in cases where the 

verdict is not supported by substantial evidence. 
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In the event that the Commission detennines that the section 

should be repealed or revised, we know of an Assembly bill that is 

now in the Senate that could be used as the bill to make the 

necessary repeal or amendment. 

Respectfully submitted, 

John H. ])eNoulry 
Executive Secretary 
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[L. A. No. :lII:H:l. 1" It.ohk. JUII.:I, 1067.} 

MWIlA 1<:1. 1<'. J I<:JIJ" 1'loulll;1l' Rllt! H''''I,oml.,"t, v. HUII'I'II· 
I!: HN I' A t: 11<' u: COMI' ANY, f)"r.,,,.llIut ... ".1 A 1'1~·nIlUt. 

(fb. IWl1rtu;,t ul'h·r dl·ei~iuu by tht!' ('uud (,f ~\pJ"'~IJI :il','Ulhl ;\1'" 
pulloit, Ui:;tt"iet, Uivi:;iou 'l'wu, eiv. Nu. :101fi7 (':!·ltr A.e .• \, tiU1, ij-t 
(!.I.IlI~,r. Mf,) .Ntlirllliul{ ju(lguU'nt uf !'IUjl,·rlu.' ~·utlrl. .lu,ii:UII"Ut. 
.iU .... wf.I.J 

11] Now Tri ..... -Iruoulliclenc'Y of :Cv!deJ,co-DiIIu.1.lou--lkviow: 
D"'ll1ils:oWt-l~de"uata Da.wallell-·lk~iow or Orc1er O,.utUig 'Or 
D~uyiug New Tri.al-·~AII ,uppdJltlt, ".,lUrL. ,'IUIUU. liu.J 'III UhU_"ll 

,,1' .IiM'n'liuli in Ktunliug n lit'''' "'in( fUI' iu:;um"i"IlI'l' uf Ill., 
t'\,'itl"h"I! nil tilt' wl.'tlunt'.\' I.t ,1UUlUI{I'l1 It"",,rd.,.t 111,1,-;.:" i, jll'~ 
tH·II.'1t fnuu UU! 'rt'l'urtl lhllt Ihtl l't'rili,·t Willi. ull."lwd.~ 1'.1 .u. 
Hlullt· r ul' lu \". 

(ta. 2b, ld.--lu. ... dcllute DiLUU'Iit& -~'J'htl- l .. h .. 1 l"filld, dill Jlltl ul'U;,11 
ilK Ili~'l·t·tiltn in J.\'I'Ulllill~ n. ~~'" trilll liwi,,·cl ttl Uw ,i:-.;,nu u,' 
daItU1l{,·tj U1I tl,c Kl'uulltl tit"t tlw jury M"'· .... ·'t HI' .i'JUu,UUU ill 
d.iUWII~''Ii ,,·n;:l. ill.tlth~JUllh·1 wht'n~ ptuihlilPn l'i~1tl l"l'g 'MI'I:;' UIII~ 
I,nluh,d I"du ..... tl,,~ 1."I·t' Ulltl bitio ,It·n kt-:', t>1·I'iuu:-.ly iuj 11 ..... 1 , 
1'4"'nHltto IIJr""h'1J b)' JIt'rlluuu'ut el.ruuil! IIhh·ulu)'l·lili,., wlwl't, lad 
:nl1(,·I'I·,I' ",n.·~.t Imiu .fur Hi luunlilli, u.hlt·r.h ... ~ill~ l:-t. "I"'l'illjd"~, 
~bd wu\~'d 1'I'iluir" lrt'ntult'tlt 'Iou·1I iul., lll{' ilj~urp. j.lal \\-h .. r.~ 
hili. III'uj"I'l'~') .f.fr(Uol~ iUt-'oum un1,1 kJ.tl~ lif~. *,M'4·,'\liui~ ~'~KI,UUU, 
WIL'i IluW liub:>luuti.tl.Uy tl'duL't',t hy Iii:. iUjlll'h,.i. 11,..' 1111' $tl'Uw 

jl·r.lt·li '~I~Zit~ ur Jli:; lH'm,Uwlil~ ull,tli.uu'('2I '·""~'·I .. lt'1J ~l;ij(Juu. 

[Sa, 8bj Id.-Iaa<loq .... te D.""" •• : D''''''K."-laad'',Qato D,,~, 
19oa.----t-:fI'ur. U!j.at; JlUIUt'.r uf h,w. iu ll ... tfidl "uUI1':, ,·"udu;-,i",. 
til ....... n jall'Y uwnrd ur :iOWU,UUO ill ,iUUlkJ.("t'I \\'Ml iU;lIh·.tUuh'. '" u:t 
kut :.huwu b)' dd,'lul.u.u"!i t~vill"IIr." Uml l,lulutili, n j"UUU;~ lui." 

VI'iU. Ilil'rhUl2io k1( 'ujudl.":j "Ihi (t<:;.uttiu.l{ ",.,h·uUJ.jo,.·h1is, .wu,., '10 
"jflld .&i.l I'I'h"bililutiu". lu.~1 uul '·X:I~I'I·i~"'oI1 III' hlllll-,lll Jul. n~UU' 
M,HHg uu.d :iIK'ut h~t;. dkj'S ;,{,'lu'r.Uy ..... ~ •• ·I,iu;;' h'h·,'l.:iuu, '" Ih'''t~ 
tIoUt·L (!vi.lt·Ut'lt nl IUU::l1 11ldi'·l:It • .J tlu~t Iu- IH~)' lil'\',< '·I0";'i~.'nih-I' 
l.is dlolmU;{I'14t ,tuui wl ... n.' lllll.! L.rial .'uurl l'oul,1 r,·u:" •• ",I.ly hl'\'" 
t:UI14'IUlh"ll t-h .... t t,llliuliil':i t"~'·luliu.r)' Ihli:"'~ .luUI· ~~ .. uhl '·."""I,.i 

lIcK. Dig, :aelerencu: [l) N,·w r"l'ijtl, § 1m, lhuH;If{I .... ~ If! i t:.!1 
New l'ri.ad, ~ ti:!,l j P I N,~w 'i'l'iut. § Zi~.l i U.IlU;lj{I':-'. ~ I u~, j H) 
Trl",', ~:!::!7, ~'-'w jr.ri.l, ~n'..!.rl~ 1rl1 Wm·,I.i ulHll~I'I';i""'i 1,;.11 I·~'I 
Ibtuul~":i1 ~ lllU.fij !\.~W ·rl· .. .ul, § ~~.t'j t7. hj 1I,IIUIII':':"':'11 S iU!L-lj Pi] 
Ju .. ,)', § t.( l)j llUj .JUI'Y, § [ .. n); 'l'l'i"l j ~ t:!.-I~ t I Iii .\i'I··kl ,lIul 
8"l')'llllt, !:t :"~I I, J).iIUHlgt'.:i, § 1UU.fi i l11. )S 1 :l.1.u:-.h'I' Ulul :--i.·n.L.ut. 
§ :!II I{I); [1~J M •• I"f .1011 H,·I· ... "I, ~ :lII1. 
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fh,. nmf,unt of th,. v'f"n)j./"t and thnt A Aubl-1tnntial Addition",1 
mll"llll! :t-thnuM nf' "U,lwf'd rnr pnin al1tl"fC1I«(>ring. 

[fa, fbI Trfal-Verdltlr-Amendment by Jnry: New Trlal-In­
Ildp'In.1M D:lmalt~B-Addftnr.-trndf·'· 1hf' MIJf' thllt. in .An 111'· .... 

Hnn "flr r1nftlnJ!"I'~ .n jUl'Y HhollJd hf" r(>1I"'1I('I1 fnr f'Ut1.''''T df'tn,p· 
rJlfinn lIIulpr J.~)lu"r inNtrllt'tion nllly if th .. dnmnf!"'" if.,Il"' ..... 1:i 
.AT'" ~n ,~I't1'1«ly itUHIf"~IH't •• 119 to ",h"\\' UlIIt it 1Il11H.t hut'f' dh::­
f'f'f,!'JlT')f'" th". f'l'iflf'lIr'I' lind tlw ('Olll'''S il1~trlJlrtiRnfl. I\. tri.nl 
j1J'J~(. ,1i,1 lint. f'rr in f'"Hin~ tn fllHnw- ~lIr.h }lTW'f'(hlN', hut 
Jm1pl·rly !-=f>t O[ll.ifl(' til.". vf'nlirf. nil mot.i.m ror IIrw trill' Hm;tPJI 
to tlu· ifl~lIif' (If dIlIlUI.J!I":<f, wh('T(' h .. Mnrlurlf"rl thnt '" '1410,000 
.nwnr<1 rUI',HninlifT's M"rinus If'#:: injnTiPK flntl Uu"ir I1'ftpr f'fl('(I!t~ 
WRS (11r"Tl.~ inlldf",lHl.fp, llnllf'r lu('l, rin"lIJ1ud.nnf'f'R, Ou' nrdpr 
r.rAntin!:" .n 11('1", fTinl ("(tIJM, nt thr. rOlln'R .IiH.rt'f'1tiCIrI, hIP" (".on .. 
oHi,.n, ... 1 h,\" till iHMilllr, 

(&) Words and Phm.qes..-"'Addltur",.-.4IAfMltnT'· ;!II. Rli nlll ... r hy 
whif'h n plllintilf'", lUotinll fu, A IU'''' trill} Otl flu· rrfmltul at 
iIlJuf,."un1f' IJn'IU',j.,,"'f'''fI. is Irr."tNl ull1f'AA th., drof,·,ulrutt. f'41"~nt,, 
tn II ",!w'('Hlrd in~'rr~,.~e nf Ule .K"".nr-d within ... pn"fC("rihPfI tiln ... 

18", ObI D"m.~ •• -In.1d.quate Dam", ... -Additur-Proecdttre: 
New Trial-In:tdcquate·DIlDagM,.-OJi 'A- uwfinn f •• r m'w triAl 
~rfluIl41f1fl nil in~um.fi"'f}(".)' of tllf' (¥,'irll·l).ff· .t(+(,,"tm~ flw jury 
nwnr,f fir .1,unR~f'~ n"f' imulf'fft:t!Jtf', thf' "(llir'. nn .JI·h',',nining 
thnt :-I.1I(·h .lnlll"J..,""!ot III..,. .'lpnTly inndf"lunt-f' Am1 thot nU" (,AfiC 

"'fluid Ill' n pTHlwr flflf' fllr ernJltihl: til,. ilultinn limit ..... tn Ifam­
"t~f'S. IIwy ;'1 its rlisl'rl" iUII nnfJ in 1111 Hurh f'n~"'~ 11-:!otl1('1 nn nnl"'r 
J,!l'IlIItinr.r flU' '1lnOun nlllf's:{ thf' fh,rrudltuf, II"fm!"1("1I1M tf) nn nfl­
.Jih,r ~l~ .f'·',·nniw,,1 h,\' Hu' 1'''lIl'j. (nn'TMJlint-:' "'1 rill"'" V. ""tl1fr, 
:I~ f·nl.~(J ;~-III f~·ll) I'.~~.l finll). 

17 ... 70 I J,\.- In.dcqu.w. f".m"g~. - Addltnr -- (JoMtif.utionalfty . 
... 1\ljhfllll.~h HI.' PrFH'jjf';tl f,rr.'.'f, fIr lin nriflilllr ilot In givp n 
l'lninltlr 1111 uwnl"fl I.," <.:/·rl nil .n fhu'int-:' UUlrh. ullim:nf,.,.ly hy th,! 
h'inl ('HliTI. it flrlf''' nnf. d,'h.,I.'t, I"I'rUll tI.,. ~u"~IJIIH'''' nf the 
('mut"'''' hi\\' ttin' ".,. jnr.\·, Ilnr l.-inlnfr flu· f'flUJ;fif.utinnnf I!UPU'. 
11111.\' Ih(l1"('fn I('nl. ('''n~:1. Jhf. r. ~ 7). 

18a, 8bJ Id.-Inod'Qu.t. Dam.g .. --Addltur-lfat.uro and Purpoll8. 
···· .. A ,Id if u r j'l. .n. Ilf'W pn1f'rrl n I'., ",lInI'1.1'(1 tn rlTttnwl I' ''I'unnlll1 
,.nn,1 f,m.·, ... u·~· in jtu'i.·irt) J1rHl,,,,,,.ling'H.. 

[91 Jnry-lt1~h'. to Jury Trfal--Constftutfonal Guaranty-Oper .... 
tion .n,1 Etr~ct,- !1'11f' ~nATnltf.\' nf -inr,\' triul {Cui. Cnn~t.. Art. 
J, ~7) 0lw','nl.,,A Itf Ilip tim .. of tri111 to M'qnil'fl IIl1ln1'tiM",jlm (If 

C'f·rtnill iR~lIf'S io (h(l jury, tlml '·he f"trret (,f the f'lmHtituHonal 
J.t'ln·li'o1inn. fln ..... tL \' .... rdid hna hroth rMunu:"(I, iR tn prohihit 
irul"r"Jl4"r itltrrff'rrnf't' with tilt'! jury'w. df'ei~ifln. 

(6J R"" Oll1..1ur.lld. UftmllJ:"·'. § 2\!o; Am.Jar.lId, Jlalna!:,,". ~ 3lI8. 
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J Ulle1!J67 J .IKlIL P. SOIlTUIOKN PAt). CU. 855 
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(10) ld.-Riibt y. JUlY T,i.I·· (1 •• ,Ulllliunol Un.,.",). 11,','1'.: 

~rial~P'.'l'Vtne~ 01 Oou.rt and J\uy. 'I'bolll}." h.w .. ·~ .• -10'1' 11 .... 
(:!Ugtltut~ml ~lul lUlL 1'\'l-illr~l Ih~~ jury MI'I llw natl,)' t'l'Ulll,.lt~ut 
l.UN' ur t.net lK KIJUwu by tlU' IU'rt'!,htnt'll OVer Juuny y .. ,ttnt. 'tt 
tl:(~ l.rlwtw0 .n~ the ctlurt u.·ttlrluiuilJ~ r'ld ,il:i!)\Ut'H ." tIout'h lIIat. 
t~.n; UI'\. a.d~IHttlu~ ,or ~·~I·.llI.HJI~ t'v.id",U't •• thtt ,'uurl'"" ju"~{lj~._ 
tJOII,. :-;utU"ll'IU~Y (.1 1.a"'_lim!:';; IIlhl IHh'rp ... ·hlillHu IIi" .'m'IIIIU'uh 
1I1lt111l.HW,h pnl""t'ltLu'~1I ~Ili ','I,uil.,. IhilllUi.II.\', "'IIIUllt,, .I"UH I', 
hnu1. rUlltt'j' ~uu, .tt.lulluiHI lufl"" '11'I,u'I;" 

(l1J Dam.go.-Inadoquate l"' •• ~",,- -A,I,au.r· ·Wk ... AI'I.I"'''' 
blo:- !iQW Tria.1-Inadoqu.a.t.u Ua.,wagwj ·Addihr. j\ l'uUrl'l1 

].IU\\'I'I' to i~Utt 1111 ul'u"r ul' u,Mic,,,' j:" uut IilUilt,.t In ,-lw.1I' •. ll/ ..... i 
ill w.hi~~h un uPI.lt·II~ttf! ~lturt wuut.i bUl.htiu "idu-l' tl ... '~I'jluliu.: 
m' clt.-llU" tit' .. luntBlu for new td.ul un Lju~ ~ftum~ ul' iUl'lllli. 
r.itmr.y ur tilt'! l~yident'.~. 

[11] Id.-lnadequILW Dam.,,,,,-Additur-TilUe for Do!.~d.nt'l 
., ColuwlIt: H~w Trial--lhadclllU'to 'UtlmJl"I:1 A.hHlur, tu un 

" .. d., .... hI' Nlhiifur, lill' tilllt, ·",dll, It n Ihdd ."U .... ,,,, ... [ 111.,. ;~'illlill 
wilU'l. lilt' ,jl'l'I'II.illul u,~·:I' -f ,." '~'III II'" J hO.' ,.1" I" HI I. 1'1, j. 
dit'l.iuuul l"':riU41 furf-t"uhhIlH U w'w IIUiI, 'Ullt H I lot- .h-I-wl ..... 
t'nil~ iu ",nll-»I'nL wltlaiu UUll liuU', tlu- .,.·,1.· .. t,; •• llIliuK UW H'~W 
trilll bt.'",'.um·~ finnt I 

(18] ld.--Illillh·lJuata D.:IIU~t'1).i . Ad,huu' . AlU~UUlI: N,I'W Tn .... ' -
Iua&ioquatt!l D"ulagdt-AJditLlr. If II ~.Iurl ,I,·· uh ... h' "I.l ... · I~U 
~Uilli.tUI·, it =,h"ultl twt Ull' IllUulll,l uf .iIUlu'l~'·'" ~ hh-I., Ut ~',i 
l'4uu .... I·h!ly iJuh'l",udcnt jIl11)(uu'nt, it llt·l.· ... nim·:;, fl'ilfU Ib .. ,Ivi. 
,l .. 'n~t' tu DC fnir Hlul 1"t~IZ'i40IlU.blc, Mu,l .it 'Wt,.l lIut Ih luinjunu" 
ur nlJ'x.itu1U1I UIIIUUllhl llml at wuultl 11.,n't!' tioIL'd"ill~'lj tlU multun 
rUI' IIt'W la'in] ur lhut WLluhl l.w 1'01I)IJ.u .. tt·.1 hy ~th:.lult,ipl I'\'i~ 
,I,·!,,"u .61 .. 1 tbl'rl'i'uru l'Iustlllu.blt~ 1'1' ,ul" ... ·.u.1. 

[1'J Id.-il ....... "aw D.Ula&_Additnr_ltej •• :tiOY by Dufolld· 
ant: :Ne ... TriAl-lnadoqnaw Damage..-AddiluT,···1f ",I,'r.,,,,I. 
lint d",-'(~nlH. an .luMitau· ".u'tO-Sl'ii\'(·, L,I hilly ,,,,li·(·t it tuul ,"-';'4'1,; tu 
hu:-;illill lilt! jur.)"~ ltwllr~1 un illl IIJIIH.'!id fnun 11,1\) 1U1-..1t'" t{rn,.tlHU' 
.... new tl"ial. 

[161 Id.-Inadoqoak Dama, •• -Adolilur-ltejoetioD by PI:.lnUIf: 
Ne .... TriAl-lnad.qoate D.mage. - Additur.·- II' " pl.iklilY 
,It.~'IU~ nn ud,litur iIU'ioU.~it·i,'ul, I,,· wily r.b,1 Ule i~u,~ I,n all 

npp .. ·al ('rUin Ill" jUltgUlt'ut u~ ult,"lili~·.i i!y tit", ... i.litur. 
[18a, ISb) Malter and aerv.nl-r ..... r.1 Emplo,..u· L1abiliW Act. 

-Aeliollll-Additlir Procedure: Dalllag .... ·Ioad •• \ .... t.. »alii' 
&g:e$-Atlditu.r.~-·l'bt! MIMitur I"'w,·.lu.l"~ to dl',,1 wilh iIUl~I~ 

[17] Altltlia·ability Ilf "tutu prl.u~&ioo. lUuJ prUl',·,lu,'l! iu l-""tJ'~I'al 
EIU.plOY4.!rtJ' IJubiHty Ad lIdiuD~ bru'Ultht ill l'itillu '-I'url; .... , 70 
.LL.B.Zd 553. &0 alau Oal.JUI.!d.. !\l,,:d(~r aud Ht!l'Vu.ut, ~ JO:! t'1 
"'1; Am.Jor .• Abol.r .nd H<· .... "I (101 td 14M.l ""'I')' 
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(Iun,.f" Awn~fR of dnnlllgrll hy ju;ri(lR 1:11 8ppliroltlo to adloJis 
h .... lU,r:hl nlld~r !fu'! Fcdt'ral .1ml>loycrs' Liability Act in state 
.. unr':-&. 

(17) 1d.-reder .. 1 Employers' Liability Aet-Aetlono-Lr.w 
GoverninR'.·"" In af"tinh~ ),rollJ:ht. Ulldrf I.he ","{"drrn' J4~mployel'Kt 
r,illhility A ... L if, ~tnt'" f>uurt'!l, R11hf'tnlltin' ris,:ht!-t RTf' ('nntroJJC"d 
Ity tiff' f".d,'rnJ law QIt~l l~rlH'f'dul"1I1 mnU .. ·1"!oI hy Bu' IJlw of tftc.: 
fun.,u. .. ,., " 

(II) Id. - roderal Employer.'· LlabUity Ac:t- Aotlo ... -Lr.w 
O",..mln«-Judge-J1Il"7 RclationBltlp.--lj' netion. bl'l>11J:ht bn· 
drr (lip "~(tdf'nll ":",ph~~·r",' Jlinbilily .Ad in ;Mtnift eourtR, tho 
flfOJ:rc .. • fu ,,·M,'l. (hIP" jqd,..,"t"~.illry n"Jlltioflship iF! J:O,rnlf'd hy 
frtl".rHf Inw 'I1rtH~. Jlnt UII IUt COU~ 7th Ampnlf., whh·l. 1ft nut 
rlJ_"lif'nhl •• tu ~1U'h ,wlimuc, bllt Oil tho U.N. 8111'"'('1118 Cuu:-t's 
inl""Tpn"lIlinn uf tltp Uf't if1t("lf. 

(II) Id.-l'od.fal Employe ... • L(abUity Act-Aetlons-ColIAnIc­
Uon of Att--PlalaUff's Right teo Reach Jury.·_'" .clionR­
JlnJlt)!"hl, IIlId"r tht' ... ·N1f'TJ'1 J-;JllpJfJ~('ncr I~iabmty Ad thn plain­
ti"~ lun"" II "rond I'rimnry right to 1:1) tn thr jury on r ... dual 
it;:,g":-I i It Jth,juHfT hn:oc tlw ri~ht to rt'of'h the jury Oil Utt· iRRa6 

e,r litahifHy wlll'l\ Ulf'rtl j", OilY r\·~t1t'n("fl! to RnpJlflrt hiM attie, 
f'vrn thl~ .M1i,~hh·!o;t "\'id"Ill'~', "11ft P\'i'U tht1u,gh tho trilll flJUri 
1muM Itt' J'IlI"'('fl tli H('t usidt· 11 jury "rnli.·.t fur him tllltl ,gmnt a 
nrw I ri ... 1 1"'.'(1'41 ml it,. vil'w nf ... 11 the ('vidt·nrf' • 

.APllo~~Ar, rrom nu" (}I'.h'T ur t:hf' Suprrior Cmlrt of JJ09 
An""'"H ('mUll.\' J!rnll1irlg n. liP',," trinl lihlitrd tn durnuJ!t'K in an 
.. ~Hftn fur dutlw~I'1oO fur p('r,.cn .. mJ injnriNi. M.nl·tin Ka1z, .,Judge. 
A fJirnw(1 winl tfi rt ... ·flnIlN. 

IIn",I",,,h (("rr, Willillll' K lifill, E. II. Y,'olllnllo and Nor. 
!tIlln 1'. Olhl",l r"r n,'f,'",I",,!. "n,1 ApJH,n"lI\" 

11,.,·""1,,, 111"111, 1,,,11, Nih""l. T,·'·rlillk & Hell m,d F.dwaM 
.1. Nillln,1 en. I'lnillt.ifl· "nt! 1I''''I''''ICI,·n\'' 

TJtAYNOR. (~ •• J.-ht thht Iw1iun tn M:'nw'r ,llImil~('!II for 
IJf1'numal iltjtlril'~ Ullllf'r th,' 1~'.,.tI.prnl Fhnplnyeml l.dllbiJity Act 
(41i 1I,f\.1l. ~;" rt '""1.) "",I fh.· X"f,'fy A""linn,·,· to,,1 (45 
1I.R.(1. § ( '"' "·'1.) ,Io,r,,".I,mt .soufhrrn I'lIrW" (J"'''pllny ftp. 

"Itel.ls rrmll Uti ord"r Itrnutiug pluiutiff R n{'w triu1 limiWd to 
thc ;""',. of d"maw •. Tl,e f."fo .... Jatinlt to plainliff's injury 
D'lly .... "rirfl~' .Ialrd. for drfrndant d'~'R not .hnUrDltr its 
Iinbility. 

On Jill'" W. 1962. at RJ'prllximntr.1y 3:2r. a.m., plaintiff WII8 
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workillg in defendallt'. l'ail,u"d yaT') at Huu1l. (lat .. , C"Ij· 
forllia. ll" WII" thell 19 yo"", oltl ""d hml Ix,,'" wUl'killK ri.r 
defclldullt for .. bollt 6 w,"'k •. iii. j"b th .. l night \VII. to work 
lUI 8 th~ld man. AH rllilrrnuJ. eurx Wl'rl~ iiwih·lwt.l outu. tJlI" h'uck 
1m WUH workiug, ))}uiutitT ~"Curt'tl tI~t·tu by pbu'iug woud.·u 
bloclcH ulH.h·r tht~ whf'l·l:-s. 'fflt' blurkillg wmc H4,,·t'S.''iut)· bt"'''UUtiI! 

the ttllt'k WU.:'l HI! .II g-rnde. '1'wo ,~urH fnih'll tn l'UUplt~ IJl'nl)"rly 
Witht!.llrH uh'('ndy :;t'cur(~d un,l b"h'UU to ruU bm~k. fl'llf! (ur~'mlln 
told ,)niutifr tu dhub on Uw lUuvilig CllI"H autl .KI·(mt1.~ tluolil by 
JU("U • (If 111l~ IUtJHibJ',j)u' Ulll'Ui'h (~ur. As 1,liliutjIr wu.s doiug xu 
two c\lIl1'r carll th .. , load Ix·,·" ""ul "I' 1),,, t .. ",k ,·,.IIi.L,1 with 
the 1!tr~ {'ulUiuf,{ dUWll lh.· ll'ilt'k, 'j'IIl' lJnp.wt ,h"t'w Itluillli.f 
froID UW (~HI' h(~ was l'it.IiUl(' Ulld lw fdl llll,jl'r UI,· wh""Js uf fJlh~ 
of th • luuvitlg (·Ur:-:i. J't'l',~h,'iug St·\r.·l'~· injurit':i to lIu~ hl",t~I' II.art 
o.t ltut'l I{';""rx. It \\'Wi Jh"Cl~'i."i.t:H'y ttl ,ilUlPUt.c.,,· I,is rittltt Ilog lx~lu\v 
the k'~t'~" 'J'h,·. )t·rt h'~ t"·.luui~l"li .in ~'UJ"lnl'y of lunlUlt.utiuu 
b."!(!Il~' nsll'ulUyditi!i h.IL'i t1('vd.u'·'t.,~ ill it. 

T)l(' jllry l',·turul"l il ",·nlit·t rhr $UJO.UOU,. mati. pJailllilr :bllW" 

cl~rully Juuv,·d (HI' H Ilt'W lrial Ull tile '.'i."lrUC of I\UlIlUg'4'$ uti Hut 
grourul dlitl. I h., ,·\'i(I'·iU·{~ WU:i iU:rluflic'i"nt to lSustujn tlte \'t'r~ 
diet iJl1hnt tfat' tl;UUU~l':; Hwurtl .. · .. l Wt'rt' inmlt"'llLah·. (HI'I! t~Dlltt 
Ujv. l'rot'., § ti:,7; Jlllr~'J' \' . • "'luIJf·ril'I· .-lir PfJr/~, Jut:._ l:!.t 
Cul.A IIII.:!.1 ~Il, ~I:! I :!liH P.:!d 11'.1.) 1>.·f,·.III .. ,,1 •· .. lIh·.llbi IIUlt 
t.t.I~ ,,'j,,1 l'IIUl·t ..crl·(·d iu t.·t,dldudiug Ilult CIII> tlUUlit~·S "'t't-" 
imuJt·tJuo,lt· uutl tlH'r(~rure abulit'tl its di~·rt·lil.ll iu KI'uUliu,", 
plaintilf'. ",uti .. n. [1) A" up/k·llnt" .. ~ ... rt '·''' ..... 1 JillJ ,". 
ubwre of djlit'l'ctiull jn ~l·.a.uting n nt'W hiul fur iU:iiuflu.·it·n(!y uf 
the evitlt'ju'{' uult·JoiH it tlJ)jJcnrK frt.tn tlw r",-,,""C.u'll llud tt .. • \"'fllil"t 

w .... u,t.-quII'e Ii. a mutl<" of Inw. (l'!.'" r~,.r"'. v . • ~/ul. ,., 
Cali/",u;a, [);I C .. !.:!d 421, 4;14 [:! CuLllpl.r. l:n, ~4H 1'.:M 
687] ; 1I,,,,II,,,.d \'. Ed""""I •• :!I5 Cu!.AJlJI.:!d Jr.!/, 11itl·1Il1 [:10 
CaU/,.t r. J H5 J.) N .. "",·It Ud"qUilCY "1'1"''''" b,·.,·. 

[til] Pluint ifT'l!j; ri~ht h·g WII!'\. uJUlm1u1t't1 bdow tit., )uu'C'; 
hits h·Ct It.og ",us ~I Hl·riuuKIY injUl't~J lImt it uwy ullin JUlV"- tu 
be BUl(JutattoJ. 'J'Ju-rt! i!j l)t>rIlWlltmt. cltrulli~ osh!ftmyt·litL'i in 
the left I""g thut lUIS rfl<tuir.·d r4'lli'nh'd Kurgj.~af trt"lIt'lI .... nt nUtl 
lUU.Y rt,tJuirc rt'CUrI'4'ut trl~utuu~ut wdJ jnto ttU!' rut.u~. Dud 
there is lWI'IIUID"ut litultatiun of JUUtihJ) iu the It·ft lIukl.,. 
I'J .. illlitf "ontillu,,,, to ."trer jmins ill I.i. rigl.1 h·K. Jl~ W'1lI 
hOSI'i("Ii ... ..I Cur 16 11101111,., following 11ll' , ... c;'I,·"t Mlltl 1111,1,'" 
went 18 "I",rutio" •. Througl,ullt this tim.· be sll!T.·r,,1 g ... ·/lt 
paiu, nl'{'~itatiug extemsivc udmiuL'it.r.atiun of IlUiu-killiug 
drugll. Hud h. 1I0t been illjur.'tI, Jlluil,tiff'" Jlmj,·,·It'II gru .. 
jncome froOl the dute of the Hl':cid~ut. to tIle ,"g-"-~ of 65 would 

i 
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haw. exer"I,,1 $500,000. By subslantially impairing his ability 
I" cnml",lc in Ihe labDr mnrkel, hi.injurips materially 1"1'­

,111"",1 I.hio ,·xJ1<'\'.lubll' ~Rrnillg power. The pro.i<'etffi costs of 
hi. I'r".I1"·';,, appli"" ..... """",I .. d $15,000. [3&] It tllII. 
nl'Ik'I"'" t1U1~ thr I.rinl enurt. o .. uld 'l't'lI0!0nably hllvc o"nelud ... l 
that plaintitr·. l,pc,miRry It ....... alnne wonl,l .. " .. ,· .. ,1 Ihr 
811l01lnl of ti,. v"fflil'i. "n,] th"t ft 8umlnlll.i,,1 nd,litional 
""'''lint .)11>11),11,.. "nnwl'4l rfl. I'nill nn,1 ."fT,·ring. [2b] A~· 
eord;ll~l.v~ tilt' trillJ t .... mrt did nut nbm«" its diRi~rrtiun in grant­
iul!' II I1f'W triol nn UIP. gruuwl or inndt"<lunt(· dnhUigNt. 

[3b] n.,trn,hml "m,ft·n,l., h,r\\'nrr, Ihnt """n",," c .. rtn;" 
""i,I,'''''' ellYnrnblr to it. i. >I" .. "nT,,·lIillg, we Hlonul,1 nol apply 
the nnrltusl rnlr.- gO\'I'r,tinJ: nJtlKoUlitc revil'w (Hllt~ Ilrntlfm'd v .. 
l.;./nll'IIII .• , 8"/"", 215 C"I..'\I'1'.2d at 1"'. )6(;.167), bllt. .h"uld 
mnk .. nil ;IIII"'l('n'],'nl drh·rrninatinn <>f the a,II'4II1I1{'Y of tI,e 
jury'. ""Mlid with"ut ... ·J(lirll'tn Ibr .uling of th~ trinl ",,".t .. 
'1'h~ (,;"itlcnr,n in tr,wt;tinn pOl'9i~trt of f'A'rtain flKtHnn ,tietnro 
flh". Ink,·" n( d,·(,·"dnnl. wili .. ",t hi. ku"wIMlJ(e; IIIwnntrn­
fli,l"d I, ... 'imn"y tlIl.1. he hu. mud .. no ~tTort' at r"hrrbilitlltioll, 
'InN not f'x~·r.·i!tu·ll, h,,~ tlot HOtight job (".onn.~t'1ing, mul 'R~ndK 
Jli~ dn~'M Itf'l1C'rnlly wnt.·hing tt'I"viMin"; und tNttiulHny that his 
pro,dht'Nm i!oC lIot of 1111' mUfd lulvunct!f1 df'SiA'u ,uul nnnrcrff.. 
.. 'rH.v rt,,,tri,·I. I,i. mobility. l)"rl'l,;lnl1t "on"'nd. tltut. tI,ilI evi­
tI"II"" , .. llIhlii;I,,,,, I hilt. tlr"f'{' .holl1<l It. 11 ",,, .. tal1ti,,, improve­
lnf"lIt. in plnilififT"s r.It,\',NiN,l, ml'nlal, nnd emot,ionnl fmndition 
tl1l1t will n.'("II·f~ hiH IIntit'ipntrd dllllln.:.,rt'H. At 1m."f. tlli'A ('vi .. 
dt'I"'I~ would hulirntl~ I hnt plnintHT may Iw.w~ f·.x.n~J:N1lted JliR 
dlulHlge'R. It fln.~ nut fl,'mmlstrnh' thnt tlw trial t~uurt. ('rred in 
"IUU'luditl,J! 1hnt 1h(" "f~Nlif't. WIIN irwdf'fIUfttf". 

[411] h,voking /~r""'(' v. Nn,k., 44.' '.1.2,1 r,lHl [2M:! 1'.2<1 
'l~l II, ,I,' (rlllIH lit """ ".,,, ,. I hn I. t h. trill 1 "n" rt ,'r ..... 1 ;11 lint 
r"1nrnin~ tlw jury fur (urHwr tlt·lih.'rflt.inn mul('r Ilrol'rr in­
HI rllf'1iutt~, wlH'U it. npJlI':u'i'il that. th., .lunmgt'R Wf'rr iUlulf'''' 
qnllh·. Th4'N' i:-= tin lUf"rit lit fhi.", «'nlltf'ntiOIl. Ouf.\· if "thf! jury 
llnl)\\,~ dnnmJ!!'~ f;(1 I!'I'u$I,v iIUUl('«JIUlt~' Jl~ 1n fC'lUW HUll. it mm"t 
hu,"o tlisl't'1!nrcl('fl til" .. \'i(1<·IWt~ and the instrlU'tinnK of th~ 
('fUlrt," or .h" l"C'rdi.·f i~ nUu'rwil«' tl('f("('t-ivr, should tJlP. jnry 
Uhf! rt·tllrtl('(1 lor rllrUwr dr'liht'rntion lIndf'r proprr inrtf.rDl~. 
tHII1 •. ·' «(!rnH't v. ,~arb, SUIII'(/', 44 0.1.2<1 nt p. 59B.) If, on 
tb~ utl,pr 11111111, "tlr" Irinl judge bPlie" ... IhRt Ihr damngc8 are 
illll,I"'llIlIlr [but the VtOfllitot i9 not del""ti"e], the proper pro­
cI·dnre ilt to K(lt tlw ,·.'rtlict Miclp on mot.ion fur new tria1.'· 
(Crnwe v. 8r1~"', '''pro, 44 Oal.2d at p. 500.) 

[6] [s.... fn. I) n .. r"mitlllt eontpnds f.hnl the trial court 
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abould have given defelldllnt tIL" option to eOlUlCnt to lin 1. 
ditur' befure J,'l'lIntillg plaintiff'. 1II0tion fur II n"w triltl. tl 

eolUlider til;' C<>JIhmtiml eWIl though defendllll! did "ot ,lir .. t.­
Iy reqlll'.t all u(ll\itur ill the trml court, for ~"I'h a "'''Jo, t 
would have b""" lUI idle IIct. (Viv. CIKIt·, § :1r.3:!; d. IInd.p" ,. 
v. Jallr"'JII;, 234 C"I.AI'P.2d 526, 5:!S t.J.l Cul.UJltr. 4:!HI.) ]" II 
diawllillioll with l~l)uwit~1 at t.hlLt thUIO for l:Uotiumc n1'tt'I' • dal. II ~ 
court maue it dl'ur that it would lint ortll!r nn luItIH,nr. It ~ 
dl-oed, in light of thiN 4.~UurttHo ,1,·r.js.im.t. in /Jllr:wy \'. lluflm., : 
Cn!.2d 3,,0 1240 1'.:!tI uU·il, hu)diug udllitur to be ""'·l,II.titO 
tional, the "'i,,) court would hllv" b",'u Imullil t" ')<'I.y n 
wlditur "v,m if it l,nd 1 .. ,"" HI"",lk,,,Uy ulld dil·,,,,tly ""111, .. 1,") 
(ANto g'l"iI" Bak., /,..,. v. ,~"ptrWr (J"ul'l, 57 Cn!.:.!" 4[.0, 
455 {20 Cal.Uptr. 321, 3G!I i'.2<l 9:17 J.J 

Two qll,·.tioll. lIlust b,' ,..·",dv.~1 ill ""nm,I"ring o1"rOllll,,"t'li 
eOIl","t;UIl. lo'irst, HllOulo1 the' u.'.i.iull ill /)""'.11 v. IIU1'ba, 
IUprll. 3B C,,1.2I1 350, be oy,·rtul".lt Hccllllll, if· "0, call .. dditu. 
be appli<"1 ill t.he P"'lll'lIt C"Ke, wllid, ari",·. lW,k·t th" i""d"rul 
EIU11)oy."1I' Liability Aet, 45 1 Ute. s"ctilll' 51 ,,"''" •. t 

I. 

In IJU""'1I this COllrt I",ld tb"t n'hlitnr woul<l tl"IIY " plaill. 
tiff'lI -right to ,jury triul UK. t{uiltraub,,·a by ... rtit~h!- It Ht"(!1ion 7. 
of tho GlIlif",."i .. C",,,,titlltioll." AltbouMb II." RI'""uth A"ll'"tl· 
hll'ut tu UIt! Uuit·ud SIHtt~.K eonstitutiuJt iN ltHt biuiliJiK mil tho 

. Htutr-g3 nut! diff""fK ¥iguiflmmlly in Illnt;un~.· buu, tlu, Clali. 
forui .. "o""tillltio",,1 I'roYi,,;oll,' DlJrsclI reli,·.1 ill IU"go IlIIrt 
011 Dimiek v. Hch;",U, 2!1;J IUl. 4U [7!) I.,Ed. mia, 5!'t H.t:t. 

.2'.16, !15 A.hlt. 1150]. (fl.." IJ""'''!J v. Rurl",> '''!'f'', :Iii e" •. :!.J 

./it p. :157.) IJ;mj"k w". " U"".to,Cu"t <I,..,i,~,"'· "",I I"," 1N"'11 
vigorOludy cl'iticil.(·,1.tI .lJik~ I'CJr$I'Y. l)intil~k WWi buSt..,c.I un IIIl 
-_._----

l'fAddittu'~ j» utibtl heN t(t dt':iCrH~ UII u .... I.·r l,y wbh·h u 111 ... h.1iIrJ., 
UlUtiOP fur Ii. ltcW trial un the Gnullul ot imut."luah, dmlU-It:.'7J ill .:r-.Ultfll 
UJ1I .... ti ... tilt! dd,·n.wut e(.lD~UU; to a. Ill,~itilod i.w.·rt·u:I\l1 of tlill u ....... l wi. bin 
a JlrctK·.dht.-d Uaoo. 

:tAni"),, 1, .lk.'ClWa 1, lwuwilll."S: "Tht!' righ' ut trh,l l.y Jut), .nbJ.U bu 
lIoUtu.red to u.U, aUll reaaaiu iU\'iulah!;. •• ~ u 

SSc!e. L'.K., J.e-,,"~()'" v. l'<OII-'ftnl!j Wi U.H. :!U·'. :!m~ (:!-l 14,)·:d. ·1Jd, -I37); 
WoU'et v . .NiltH·i"d,!t:! tut tlUI!I:! 1:!3 1 ..... :.(.618, U7111 • 

• 'l'bt., tic~culh Amcudnu:IIll. IUl)\·j.II~: "In H~i1H lit -r.OIUIlUJU Illw. ",hli.rU 

the vuluoU in l'UlltroVul'tioy dlmll l'~j",,~t t"'~1l1y IluliaOl, tilt! ri&:Lt lit lrirtl 1..1 
jul')" Ilhill1 Illl lirClitlrvl.-d, 11. ... 1 no fLII't trill'" 1'1 ;II. juryt ab~lll lollt uthl'u(ilflt 
rl't.'l:nnliIWd iu flU), "uurt IIf tb" lTnrh·ll lillLh'II, duUl 8~cordh..l1f to tiM! ruw.lli 
of the CUlllhlOIl lay.'." (CulUl'un! tU.:!t .3'IIP'U,) 

'Jutltir-o Kluue wrut" u di*i,·uti.Q.K oltiuiun. in wb"~ (,.iel .Ju,litir", 
HugLe. IWd Jwr.ticoL2i Ur.\w.h~illo Itlul C!Olniu:w COJW:LllMd. 

"Soo, il.g,. Cur)w. jl('mHlUNrll aMJ A'~.lit"".' "9. W.Va.l ... q. t. UL; 
J....", Btm&lu;, I~ N.rilenillnu~ or lJUMk·~.uaeli oJ Yc.rJid.: N~tI1 2'"", 
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hi.loTicnl "lid IO;;~RI analysis that was open tn .. riollS qU!'5-
li"n. Siner ad,litnr did not exist lit cammon IlIw when the 
r,·Je\1l11! ",mstitutional provisions weri\ adoptoo nnd sinee a 
Jll"inlilT ill f{unrnntrrd t.he righl. of jury ITinl n. it existed at 
<'01Il"'OIl Ill"', IIdditur wn • .1""",,,,\ a d.lli,,1 (Or thnt right. 
(llimick v. F/ChiNfl, sIIpr", 2~!lli.R lit Pl" 471l--1R2, 7!l J.d~l. 
nt III" m.,.60!l; /J"rSfY v. llao·hu., 'PI''''. :IR eul.t,1 "' pp. Ma-
ar}!L) . 

Bulh. t'()nrt~ WCtrp (·tll1rrunfl'd with tlu> nrl!urtlf'tlt. thnt athli. 
tilt is no "11>,, " d"njal "r " J,Il,illlitT'. right. 10 jury trial thnn 
rf'lniUHnr iR a cl,'ninl nf 11 fi.·r.'wllmt.'K right. ,\IUlouJ!'h some 
fuiut. hjsfnri"lll fuuwla1inn \YUH. rOlln~l for n.iN dilT,·r~nc:r. in 
lrt·llt.tlWlIt,l nin,;rk furtlu"r 1'4')1(·d (III t11(' h'llnnns gl'ound that 
rt'mi11itur h·ff. XhUHlill,:t 11 ,»lrt of flit' jurY~H u.wOIr,l, Whf'renR 
R~lctitllr .. unst 11 ut.,d "a hnl,lmffti1 inn" in thr ,'C"rllid. PI! 

[.sa] W,· loll"" ro·".~,r",.e<1 JJor·.,," nnd o\'l'rr{(l0· it, fjndillJl' it .. 
UI"J,."1'UlWllfs UllPN·N-UH.""jl"· whf1n (>nnKid(~t"('(1 in Uw Ij~ht of t-hc 
dC'mnlulK of fllir an.1 ,·flit·if'ut, nfhiliniR,trlllion of jll~tit·t~_ We do 
"ot.I.'Ii,"-'· flou' <\ofo"d"nto obonl'll,,· <Ioniod Ui<' ndvnnt./lfl'l'S of 
additll.wl)l'1I I.hey Mt' ""quirrd t<> .ubmit to·tomiUilu •• 

t7l1,Sa] n""" ill "ors'!I",i.,·""rt. "01,,,1 th"t tl ... ""on.lit'i­
tiOlnt1 ~lInrnllfl'(" .. If)4'R not r(lquirt". ,ulbrrf'tII'p to ih!' 11·th:~r 01 
t>mnmnl1 1nw J'rudh~r, IItl,,1 JU'W llfrn'<'tlnr('S hf·th'r fmitrtl to the 
rtlit'i"ut udlllillisl rnl inn or jm.tic~r. ull1Y br .mhs.tituf f·.1 if Uwrr. 
iN nn implliI'uwnt of 111(' !mlmtnntiJJl ff'utnn'Ji of a jnr.\' trj~l." 
(I)m'u1/ v. /lnr/III. _'·Ul"'fl. :111 (:,,1.2,1 nt. 1'. aM.) W,· h"ve ."Il­
rlud,,] t\lUt. ,,,I.li!II" i •• ud, " prm·"'l",.... TIo" <lemlll"l. of nn 
h "m •. i"nt. ndminil'ol1rat iml nf jll~ti!~('" mnst 1H" enu",ifl(1-rpd in 
(·uut,·xl. Him'!' 1!1;'1:l, thr Y";lr n"rs{'y WltM tJi"<'_itINl, lh('re hnA 
b ... ·u JI irf~nwlUlutl;s inr'Tf·n ..... ' in min~ in ('h'B "UK('~ inl'luclinR 
(·fHl1.'s,t,,<1 lIInU('~. 'rutu} diKpoHitioml in ur.Hnnry .r.ivil litig.o ... 

0,," SmtH' nr ..IU 11<11t/#',II, RrlltHtjfIPr mId A,I,lilm·. 1 HTl,!m"!IIHl' n.I", RPv. 
143, I;.,.; (~ntllmt·nf. JU \\' :llCl,. &. IA>(' l..1{i"', ·Hi; :!:\ ('utI., R'r\'. tiM, 1137; 
H Hn.f'IIU •• !l,,'\·, 4!IO; I'Il'~~ nl!W) lIu. ('onmlNlt, in H 'rl'll,' I ... J. :U1'l. 323.3::,1, 
on '~f'Njr4~ v, lIjull"',: (111.1. Cir. mM) in l",:!.] ;.I)K, 

7I1im;,"- v, ,foir-hil'd', '-;UI'PUJ :!9::! U.S. nt, p. 484. 1~1 1 ... 1'-:«, lit. I" nil}. 
M/};PlIid· \'. 8rhPt'iU, IillfIYn, e!1;, fT,A: "t'l" ,J"'''. i!1 Id':d, nt. p. r.U. ThNP. 

0 ... • !«"'('r:ll Tl'pli('s 141 thi~ Hrgmlll'ut. Tn r, .. tI'hitl~ nIt, lllrl."c·r '-"I'flif'.t in, 
'I"nh'",1 in rr·llIiHitur. fh.· jury 11:-41>1 rl'jC'f't{'d llU !UI111Ih'r :mwnu1!i ju:d Ill' 
til,·.,' l!:Hr' r.·j.'dl,d nil I:lrJ,.'1·' :unOUllt-s in r('R{"hin~ tli" :HtlUlliu 'ft!'-nlid 
hU'uh'c"41 til :lfldiUu'. ,,\;,,HlIl'r wrdi('t ia mOTe thnl. of flIP jnry UUIn tllo 
nlh"f. {'~'1' "ltrlin, /rf'miHilrlrll mul AddUJlrlt, 10:/1"'.1, 411 WXn.rJ.<J, ]. lA~ 
2"·::;1; 1'41'1' Jlb:l) 44"111(' I.,J, :UH, :'I-:!a.} Onl1 ,ftfMihtt r('tnll1!'1 tin that 'W./ts 
('Ofllt.itwt! til thl' .in1')' 'I( "'·l·r/li"" .• and ir\ hoih Additnr find n'mitlitnr ./IOInp, 
tMI1~ ilol tllk"n (rom Ihf' liti":lnt who 181 f,'lrinlf nil tim Vf'rdid. (&r 
ll,'wl"r, .llIflillfr--?'lu J"mN'7 af t'hr! 'Triai CON'rt -eo lIng a Nrfll Trial OR 
til,. "HNtlHion tltut 1141114/11'''' I,c hrrclUrd. CnHtornja loIRw lliovittion Com· 
mil'll(i('II. Ht'(omnmt'nllntion lind Ht·'hd.y rola.UnR to Additur (Oct .. JOO6) at 
J"', fH7. 60J7-IWA.) 

j 
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tion illCl'f'lu«'d Ulore tJutU fuurfnltl during the ] !Jr.:.!· I !I{'·l 
pet·iud. (C()rul,ure J'udieiul CUUJldl of CnHforuia, }'uIU·iI'l·lI.h 

Hi'·.Jllli,,1 H"p"'t, ApllO'",lix A, 1'1'. 1Il~- JIJ~, wilh ;,/ .• '1'1,...11-
tid.h ili"II11i,,[ Uopor!, 'rubl,', Jl-~Il, I'l'. H:J-15a.)" 01' """''''', 
liuch jtl'ad h'lI J e.m:iidl~l·nt iUlIl'I wuuJ.1 iJt' ilulIUlh'ri.1I j f ;uLW ur 
jllll.ail"t·d lit I' rig'llt tu II jm'y lrlaL Wt' Ilu tuj1.lwli.,\,., il litH'S. . 

1u .u~"ic·s.')iu~ tlat' JH·(·~lld'·H1s. Wt' *',u'l·h fur 111(' rtH';llIjjl~ ~uul 
:iUbstlLHi,t' uf .iUl'Y t.riul ,ul.1 nrt' !1tJ1. i·i:.~itll.Y huuH~1 lJy Ow (·xud· 
iug rull..~ that hapP('n hI L., fUluul till "tll(' h'~!lJ :·wr;ljl llt'nrt uf 
It t..--eJltury Huel ;1 Iwlf Ul-!;O. n (/Jimi('k V. Nt'hil'flt, Sltpra, :!93 
U.S. Itt p. ·W;), 7!} Id~d. lit It. till} I :-l1111U', .1., tliS){4'utiu~l; 1\4'~ 
1'.IIvi" v. I/iel,,,,,,,,_ :!1M Cal. 4711, 47G 1:!IiH J', !Hm, 210 I' .. 
11l7j.) (OJ 'r)", gUllrllut",· or ju,'Y 1";,.1 ill II", Cnliforlli'l 
Coumitutiuu h,wrateK ut the tiUIL' "f il'in) to r~'4Inirc' :iuIJfuiN­
~joh Hi: Ct'rbllH i~Ut·Ji tn tht~, jury, Om'" ~t v,~r.lid hils. bt'('u 
rpturul·t1, hU\\'lIVt'I', 111l~ etr(·ct.of ,tJw t~ull!itHuliouul IIi'u\'i.~jtJll iM. 
to pruJJjbit iJulH'Ullt·r illh·r.·f·rl·,lt·.(' with tlw jll'~)~ 'N l1t"t;i:;ioll. At 
U't.~ tilu(~ tlf tht· Auwrh·uu n~·v.,'utioll, lht" 1~ligli:o!jl mmrhi :wJ .. 
dum iuh'I't""I'('d wilh the ~UlUnmt uf till' jur'y's \'('rtlid iu a.~· 
timtH. ill\'ulviug tUl·js ngajllt;t till' Jk'fliHn, (Rt'C ?\Iuyun on 
llillw,g", (11th ,.,1. H146) Pl'. 6:l:!~jj6; llcCurmkk oil 11,11"­
Ugl'8, JlJI. :!fi-:"'7; \\rH~hiugtou, /Jamagl's in. Ouutract "t (!um .. 
"Wil lAJw, 47 I~(l.ll<·v_ :145, :W4.) '1'1a- l'<'IIHm, rur II ... i. r.r", ... 1 
to gruuL JU~W 'r~d:i in ~mcJI {~nHt'~ W.u~ thdr vi('w thKt d."h"rllli .. 
un,joll uf Uw UlIlIJUut of duuulg('S WnHi wid.ill tht~ t·Xt~lu~ive 
Ilruviuc't' of the jury, (fWt~1 e-.g., Hi!ard"wre v, Can'inglalJ. 
(e.p. 17M) 2 Wil •. ~H. :!4!1, !15 Nllg. UPp. 790, 7!1:I.) 

lly the ,·"d "f tI,,· 181h ,.,·utury, h"w"v"r, II", eollrt of 
Kiug·. 'H",,,,h """"pl<,d tI", ,l,.,triue t1wt 'It'IV triul, would he 
grllntl~.1 ill t~II:WK uf t.orlZl .ng'uill:St. the ptll'NUU und,or ul)IJruJ.lrjate 
"il'Cu",,"tlUlc," (JUI((" v. XI,arr"", (II:.H. 17!1:1) r. 'r.J1. 2;'7, HIt 
EliII'. H"I" lH. but ulltil 110,· mi\ldh' "f II .. , 1!lIh •• "llIry lhe 
]~uglildt t'uurtlt l'(~fu~>{l t<.l grnul n.~\\~ trials nu th~ gtUluul uf 
jIlHdl~'1U.aft·. dUJllug'('jf (:if.'t~ PhilliJl1i v. JAJUdmJ ,r~ ~~. W. lly. 
(l1l79) " (j.IUI. 7/1). 'J'I,,' UlIlI'ilJilll{lI"" 10 illl<·rf.,,·,· wilh Ih,· 
jUl'Y'K dl",j:;joll, ,iXt,tUplHh~.l by tI'l~ J~tlgJish cotJrhc, WjlJi .u CBB .. 

trulliu~ ~IHH: .. d~II·I, .. tiulI iu tlw ~irxt Calii'uruin .oUSt' to di~'uS1i 
lite l"OWili1utiuual fluU'tiuu of the jury with r'·."iJu"'~t to tltl! 
IIMi'«~:-Uut'IIL uf tJUUlUg'('H, P"IJIlf: \'. P"r.j/ir. Jlllil ~-"",I-';~ (·'0., 1 '~ili. 
33, \\'hl~rt~ thiM COU1't r"Vt1t:i{'>(] un ord"r 1-t'l'.uuliug n 1I.'W tl'iu1 

UTbe 8lK!'ial aDd ooouowi~ e<nI.t.tl ot crowd ..... } dUol!'kelH inc. .... milt t·wry ,)",';11". 

Additur'. pl'Iletieaill.dv&ntuge jn r ... >duei ... lIll~liIe CWlb IWllllljh .• d lite t'I1Ji­
lonlia. JAlW RtlvhflWl {!OUUniltllioll to rt."I.':WWtu~nd h'.:-irolufiu.ll IN'ill1illill1{ 
801M tor.JWl; of additur thought not. to 1.10 iniffilhlU!h'ht wilh IJtJr~"9 v~ 
B47ba.. (Sea CaJitoruiu. Law Jkvi.ioll CWAWhlidoll I'iLudy, Mllp'"". tn. 8, ut 
pp. 101-614.) 
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lin I,,,,. plnin!i/f remit. some ilf the jury'8 award. The plaintiff 
""f .. " .. " A",I apl'enled troot t.hn order wanting a nplV trial. 
Th., """rl. 11<'1,1 Ih"t Ihi. iot .. rr .. r"Iw.~ with 1100' rilfbl. IIr trial by 
jnry wlIIl1d .... ult in "g",11~ lib" .... , if nol 110 .. d,,,,'ruction (If 
Ibm rigl.! ...• " (Poyoe v. l'odjili Jfoit H./{. (fo., OIlP"" 1 
Cnl. III p. 37.) .Altbough Poynr wn~ "l'"ro,'1'<1 Ihr follow;n!! 
y",or in (I"'JrU~ v. JA·W, 1 C .. l. :U;:I, ar.;;, 11", e"urt ",·Id IhRt the 
plnillti/f'. '· ... n .. ·ol "nl.hnri? .. ,1 ... ",ill it.nr """ Ihut oI,·r.·Rdanls 
(~'1Ihl not.l~ona)lhlin, bI't'nu~" 'fifO jurl~Ulrnt. standN. rur hnt one­
ioniC I"" amount, ror wl.i,·" the v.· ... I;.,.! of the jllry WlI8 1'PII· 
,lp".I." «(I,,.,.or v. 1.011', ~upra, 1 Cl,1, at 1'. 365.) Tht'IIC ..... Iy 
Engli!ill nlld CaliCo.ni.1 en""" ilIustrale that tl'e rl~"'t to jury 
trinl w'''' rp~," .. I"1 II. II 1'1'I" •• I.ion to parlitoM rrlyillg upon " 
V\'1'I1i<1.. The mod .. rn practice of gra,.t.ing 11('1\' Irials b<-fo.a1llic of 
ne""';ve or innd"I,,"le 'h,nlllg .... r.~n.litul ... a limilat.ion "'. 
the Cormer ,,_,I POW"rH of tI", jury. 

[7b] It i. trill' that the ".actirAI ,,/fret of Ilflditur IR to 
. give tI ... I'laintift 8n awal'll bUR"o! upon II finding made nlti. 

11I1I1"ly by 11m trial conrt: . [10] COurt!< ortrn (M.rllline f"d 
il!HuI'H,IKIWI'VIlr, and th~ a~ptnnee !If ti,;" pl'IIl,'.i.,., lIV<'r DI\Iuy 
ye ... l'I·rnl .... lit. IIrg11ml'nt lhallho fmnHo'" of tlte ConRtil.JI. 
linn regll.<I,~1 the ju.y nR tim ollly <'!<tmpetrnt fi"d", of fact ... 
Im·iHiml. by 'h" cou.t •• \miUiug or I'xehtdh.g evkll'ue<o lit 
trilll involve C""tllnl .1"term/natin'lII fI" .In t.h"",, prrtllining til 
100 murl'. juriRllictinn, tlte Rumo,i .. ney of pll'lldi/lgll, and t10n 
Inl.rprrl.,io/l of <I""lIInl'nl ... Other iNd."",,, of judielal or 
""aHijudi".ial f.w.t-f1"ding al'l' tlllln.l in I'I/llity, 8"mirlllly, pro. 
bill", ,lh~lr.". ballltrlll"I'Y, .lId ... lmilllAlrali"" pro ...... lings. 

At. I.h. time of tI," Amr,irun I,,"volntion, Ih .. , .. WIIK no elrar 
Rlallll..,.d IIr pr ... ti,'r gov"rnillg t.h. trlntKon"hip brlwren jmlf!C! 
811d ju,y. (Hre lIrU"""""I1, Til_ ntll'Tr!II'tIIl",l nf lite He_I! 
A""'tululrnl, AI) J/".v.r •. Il.",. 2H9. :135·3:16.) H Hlly reliable 
«!nUt-hIRiun ru II br dru wn f-nlln t lu~ Jlrnf~tife of t.hnt t.inu~t it iN 
thAt "Ioinliff wmtl,1 ""t IIIIvr h"d tI,l' right. In a """""",,,,)pot 
of dnnUlgj'~ hy n Rrl'nm) jnry; flit? flrrd; jltrY·H dflh'rminatinn 
or tlU' "mount of dHnlUgf'K WItH toonelmuv(I'. UN>xluniuntJon nC 
th .. dnltulJ,. ... ·M iHHnC' rollowing "" illlu'h~lunh' v(·rtli(~t if; It mDdrm 
d,·v,·I"I"''''"I. 1111,1 II ... KugliHh ju.IW·~ ill 110" I",,· 111/.\0 .~Iltury 
btlll.1 willillg to gi,<, a 1)laintitr", ntntion lnr IWW trial IIny 
c,"i';,"·,,,!;,,,, at "II, 11ft jutlgt'H dn lilllf an.l aWI;n "MIllY, th .. 1'fl 

is gtK.1 r.·"",,,, 10 ""lit-v. that tlK'y ".111101 hllV\' " ..... 1 otlditur.'. 
1I"lIIiltitnr lIAPI"'I''''' to deV\'lop ~f1rli~. thrill 8(ldilnr be-

JOA 1trtwtw.r Mmllar to additur walt f'M~ lor MIlle tiMe 1WSot to 
1191 in ••• IoN> for....."..... (Boo CMlI", Be",""'... ..d J-.. .. , 
... _ 49 W.VLL.Q. 1,21; BOG ...... 44 Yale L..1. S18, 383.) 

". 
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eliuse courts nndertook to grant new trial. for e:rceasive dam· 
ages long before they took similar action on the ground of 
inadequacy. (See McCormick on Dllmagt'., I>P. 72-73; Wash. 
;111,'1011, J)a",auos i" elmlroct at CO"",,,,,, JAW, 47 J,.Q. }lev. 
345, 365, fn. 7.) The issue of '",I.litur W'L~ not. p ...... ntoo until 
modern tiJUcs:~ but it. is It logit'HI 8t ... ]) in th(! growth or the )uw 
r(~IQ.ting to uuHquidntt.'tl diUUHgt'N U.li remittitur 'WilS at nn 
earHN' duh~. It:i ItCct'J)tJ.tue(~, thou,gll stHl ;-;oHIt'whut rl·tilrtl('(), i~ 
growing." It should not b" Ir,-al<·,1 cliff,·r.nUy from other 
modt'rn deVI('j'x aiul<'d nt uwkiug the rt'lationship Iwtwm·Jl 
judb"C .aud jury ux to damag-t'SJ':l nx wt·1l n:,; to other )1Ul.ttel"li,lI 

Oue that pr{'S('rvt"S HU'. t~:s:il'utial:i of tlll' I·;ght. t" jury triul 
without sluwkling Ulwll'rn pfocNlurt! to outmodl"£l pn"Ct'thmtll. 
[70] Additur d,K's lIot ""1,-,,,,(. fr"", th,· ~ub,tm"',' or u", 
comlnon Inw trial by jury. [8b] l,ik" ilg frat,-r",,1 twii. 
fl'zoittltur, now Ov(!r lOU Y"ars uld iu fhj~ shill', it protlwL."tI 
economy and rfiiejelh.'.y in jodieiu) l'ruce .. ~liuWi-_._-_._._-----

IlSI:t(>, e.g., g'mUil v. RU.lI-<KJIt. 13110"'01, :i9], :~!I:j..3!UI (1l.'S N.W. 40J; 
G.eru:d v. JlmjJtJr~ll. 2-18 Miu.tl. S::!:7 • .fj.:!~J..ii.J4 ISO N.W.2d liS"'J. r'oIbr Y. 
FirJ.jt Ntl/'. Jlwd;~ ~a NtJh. ii02, 6U6 H~ N.W. 1:11]; Yiadl- V. Jfult~rJ 
2-4 N.J. 66. 71·S!) i 130 A.2d M151: Cal1tlle v. SU'MIJUNJ 248 .N.C. :!49, ::.!!'i6· 
~(n 110:i S.J~.~d ;1;17]; JJotlQU v. Suhrm ..... u, 8 U!nh: 2-d "':!, -l:r-Hi f:I:l7 
P.!!d lS:!6J; Cunk. Y. Jiuffmim} 19 Wi.ll.2fl :.!J6, :Hl f l::.!·O N.W.':.!d ]31 J, Ct. 
PowWJ V. Allstate Im/. Cu" 10 Wis,,:M 1H, H7·9'~ IH"~ N.W.~.1300J. Until 
PQlD('!r¥ :lUd f(JfiI~·:iJ, t.lt.o W.i$!on~iQ .Ir.ud .. icc C-Ont~C"rJtiug additur f( .. tui;rI~1 
the tori ... l (~Qurt·1L1 grunt lL new tr.i:JI tor Ut.[UW.lol~1e d:ullng~ r.tn~ thu 
defeudullt ctJtHlell'cd to tbc JliKht.':.r. mnotUll u. jury COI)1tl tt'UNonaLJy llwntd. 
(Cmn~w.·" v. SlIlIi/l, l!Xi \vj;H." 310 J~]4 N.W. :-I1-}., S3 A.I~.k, 71Il: 
cOJ;u.purlll)'COJ~u.ar v.l'apl"I"l¥itJJl, ::t09 N.Y. 46!i~ 472·..a7a p:n N.H..!!.! H81, 
5n .A.l .... R::M ~OI'J.) Now the triul court hi (!HlI,OWt'rcll 10 grunt at h·JI$IJI:· 
Ilh]6 aruQuut. 'I'llt'! Willlt"..ollsin Sll,.reuu~ Courr: )m:! eOIk"ludl'd 11L:II thia 
praetj('-t) dt"'!1 nul vjuJ:ftt' tlw rigbt tu jury triOll. (H-t·oC nh~o MM"'·""A V. 
Bud Ohiu (Ju.'I Va., J!i4 Ollio St . .J-I&)~ 5!i2·5:""iU !U7 N,K:!d J:q (iudidllunl 
u!,lnic.lJf 'i',ltt, J.}.) 

1.·2}'ur -l'.lt.tu'IJdt·~ l}()th reruittitur IUld a Ilt·W trhdlimtt(.'tl 10 wlm:IUt'lI hllVO 
l,t!, .... lU'hI. Ut~t tu d~ny Ihe, ~ght to. jUTf.ljtrilll.. (&:: N~!lht',rH. ':4w'r:(N.R: 
Co. V. }laIn rl, 116 U.S. 64._. 646·6-11 1:...9 l~ ... ,{.t 1~.5, 1,i.H. f) H.l.t .• .,.fol, 
l;t'(~roe V. 1.JJW, :;uprlJ. I (~ul. ~6a. 3Ga fl'l'mjltiturl~ t;('-.tolillt· l'f(ltltW'_ 
CU. V. CIUlNlpf-in dc. C(J.~ 283. U.R .J94t "9!~:)lI(J r 75 !£,}!d. 1 HU~, llEW-lt!Jl. 
:,il Ket. ;.1:11; Hrnm'r V. ~~e(".OlItllllflIHx' ('hur.rh, J:! Cal.~d nil, h-U) I1U7 
P.:!d 1Uj; '1'jlg/ur v. Pok, 16 l'ltL~(ll}{jS, Gi.'i J 107 P.:!d ti14} ln~w triltl 
h..IIIited (0 ,1:ltJwJ..:l':-!j.) 

):1..(0'01" l'XllwlIle, j-uJgulcnt u(].twitluttu.udiBjt' thCi "crdirt b I.UuWt'd i .. Ihhf. 
~tl1te ill ('1I1'iI'M w}it"r,"~ din't'I(·d vl'lrJiets fin' Ijr(lol~~·r. (H.t"t~, 01 hlti"~i, 11tH 
('nl. 4t:H.I • .'jU"I~·Hi P. ;I~""j.) Slal~HIN. v • • \'{'1.1' i'wi; /.,i/c bu. CD., !!'JH U.S. 
':~Ii-l {57 J .... :,}. 1'!i1tl, :",3 M.Ct. S::?Jl, IwId nu~ grunting ot &l judgmt'nt not· 
wilhtiltlUldilll":- fiu- ,·",.Jkt to be illl·OJI~i:"lll·ut witb Um HIl!"l'f'llth AlrIt:'Dllmt·nt. 
to the Unih ... t Ht:ih·1f, Cculsotilutiuu. l.u he dcC'biion lI;UI Iwt·u thoruugllll 
underulillt.·J, It.., iJ,,~Hmon 4' CarolinA l.iAt' Y. JUdlJlali} 295 U .. "1. 65-1 [79 
L.Ed. )(;;Ui, ;j5 ~.(:t. 800), uti lo·l.-d.ll.ei~.p. SO(IJ.). Ste Ned." v . • 'fJarU,., 
K • .Nbjl CON. .. tr. Cl}" -- U.S. --. -- i1M l~Ed.:!d 15, ~. 81 z.t.Ct. 
J012, 1016j; lIeudclI!lOll. The IJlll!tfP.'Y)/lnd Df the NtkH.th <ilmtlUtntf:l,t, 
80 lI.urv.I ... ncv .• . ."prG, 2tJt)~ 331, fll. :!ll. 
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'rlll'Y'l' is nn ('~('JlhIlJ dlm'rf'rH'c rn·h\· ...... n the pnU'Nlnr('H nl)· 
prIJl'rilltt· tnr rpmiUitur- and mMitur, I1ncl Wf" mil\' thrffforr. 
lonk In rf'lUiHifur (·ilt-;;·~ tu cfc·h·rmiuf' fhe' prop{'r pr;x'f'dur(; for 
additur. 

(Gb] (Tp"n rl UlnfinJl for Ilf'W tri:ll ~rolln;lf'd on immffi· 
('if·tll'Y of f hp c,\'ide'ltc'.- hl'I"lIIS{' f hf" dnrlH1t!£'R lITe' inMlrqn.n.ff", 
t.hf' t·nurf. :-.llOnl.1 nl~t d.·tj'I'miw' whd.lwr 1ll!' dnUln~!'s; arp e!t·:lr. 
lJ,- iUil{14'fIWdf' Mid, if :-.n~ wlle-th/IJ' thl' ('lis(> would hI' a propel" 
Oll!' for t!rMltitl~ :! lUulioll for HI'\\' frill! Ihni1pd to d:lm:l:..rr'~_ 
(H<'(' ,>_~., II."",-,""I-i \'. n"" .. , :m C"I.~d ';W!, fill-I·(;m f~·IH 
]l.~d !HU].)H If huth t'fJllc}iJJons ~·xi.~t.lh(' (·nurt. in ill-I. diSi'Ti'!-
1iflJl nwy i~~IU' IIlI or-d"r ~ra!lti1Jg ttl£> uwtif.n for UPW trInt 
nnJ"!->,,, Iht, rI~,rf'mbtlf, f'rm~'nt~ In nn nalli1nr H~ dr'h·rminN.1 hy 
Ult~ ('mlrf. 'rltl' I,onrt·'s I)HWt'r r1xtt'luls to nil slH'h c.-"l"'lf~. 
[11] Jt):-I. nut, limit,I'11 t.o 1 hil",r ,'m,l'S ill whwh 811 npP<'llIlt.(" 
{'hurl. wnll),1 sHsl.aiu f'ilhf'f Hw u-rnntiug" fir (iPut011 nf Il motiun 
fur n~lw 1ri.d 1))1 tlw g-rouull uf iIlSlIflidC'PH'Y ()f fh,· ,'virlf'lWf'.ln 

[12J 'I'IH' ('ourl. t-;!ml1 lH"4'X('rilu' 1111' filtl(> wiihi,.. whit,)) tlu~ 
.h·f.'m!'llIt. mu:o-;1. :U'("'pt HI(" nddifur, J11Hl in un enS(' mClY t.ld!i 
tlnu' hr' Iml;!,!pr thnn nu~ jllri!-i(1it"timwl Iwriml for :rr.m1ingo n 
lUI\\" tri.'). «('mh' ei,', Pro<'., § tWO; {·r, Mrfhm"I,l v. /(flnd(J/},h. 
RO C"I.Apl._!:'d :11;7, :1Ii~1 11Hl I'_~,I !1II9}_l It' flo,· ,h·r~",I"nt. 

f;IH~ 1n ('mISt'lIt wifhill 1111" }lr.'~'ritu'll finH'~ HI(' fin],'" I!rantill~ 
t1lf~ Ill'1\' iril11 hPI'HJl1I',," tintli. 

[13] If fht~ ,'our1 dt,t'ifi('1'i tr) url!j'r;m nddi1uy, it. !i.1Hluld Sf't. 
U1I' ;lGumut tlwt if. d.'lprllliflf's. t·rmn th ... • ('vicic'uf'{' to h~ fair 
mul r.'jlsnmthl". III rhi:o-: )'[·:-;ru'('l. it }ihouhl t·xl" ... ·jS(~ it,fl. t':htll­

JlI~'fIolr illd,'p('wh'nf jUf11!"1tH'1It. It. IWt'd nn1. tho: !'illwr tlu~ min­
imum HI' IHiCtimultI iUlltlunf 1Iwt. it· would h~I\·(' ~u:-;.f;rillPd un a 
U\(lt iOB for l)j'W f ri;ll 01' I h~~ minifllulI1 01' lila X.'IIIUIIl ;tHlIJUUt. 

thnt. \\"0111<1 hi' ~upjlrJr'j'd It,\-? suh!-i.1:lH1i;1I,·"id"IWt· ;tnd UII~r'<'rOTf'. 
,,"u:d.tinithlt, flU fIPP"HL [14] I r thc" dl'rt'lId.Jtli. df'('HIS t,h~ ad­
,iilUI' ('XI·I'.",,,i\',,, hr· lll.IY d.'c·t, it, nmi ~('I'k tl) slI,-:1llin 111(" jury~!-: 
n.w:Il'.i OIl an flppr'HI fl'VI}Il th." nrdf'r grun1in!t a W'W trial. 
[15] H nit' pl;tilltifi' dr'('rn~ 1-111' lldditllr insul'lit'l£'nt, he mn,v 
TaiS{' Ht~· j~ .... Ut' nu all appt'al frmll 1 ht' jmt~UI[,ilf a.:-o Hwrlifipd by 
tlU' additlll', 

I 'Tilt'l·i' W:t!'l no I"nutt'Uf ion ill HUI "pl'N;{,IIt. (';1!lf'o tbnt flIt' jlfl'), 'f! verdi('t 
1\";1-1 fill' r"1iIuti tlf II;I.'1:-1oinll (U' prt:"judi ... C' or Ihllt. it, W'!lR lahlfl ... d 11.9 prf!jl1' 
dirial I'rruf 411't'urt'iIiK lit trLAl. 

':'~rltr'I' \'H' tin' milt> iJor'"'<".II, it. i~ tUnu· .... (>.'l8~U'.Y to limit. JHMffur to tho"" 
"':I~W1il \\"111'1"(' Hit' jury t.'t "t'rdil'f, i~ I'mJlllortl'd hy ~ub'!l.f.lInt.inl <,\'idt'n('.c. (Porn· 
pMI' {'nliftlotrlin l.Alw Ik"i~lolt Commi~~ion Study~ IrHpra, tn. 8, at p. 60S,} 
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II. 
[16aJ It rl'uutius. to bt~ tll'h'rmiut'() wlH·Uwr tJl.~ fI'la' l~ourt 

miLY o..-dm" Hli additur iu tU~'''' likt· tlw fH'('S('!lt om'- that ~trj&~ 
und.'r til., }i\·(I~·rjIJ }I~IlI[)ldyt'l"S' l~iabi)jl)"- Act.. 

[17] Ju ItdiollH. broul!llt Hudt'l" 1.111" ll\)d('ral 1{mpluYl'fK' 
IJiability Ac~t in statt> (':OUI'tS, SUhS!,jUlti\o,'l' rig-ILts ~Irol' ~uHtf'UUl·t1 
by the ft~dt'l'al Jm'" iHlll Jlnlo(~l·dllnd 11W!.lt'I',,, lly IIIE' law tir dill 
{HrulII. (.:lfmubw v. Nf'UI _'ro)"l', .~rt'il' lftrJ'rn &- 1I.1:.N. 00.) ~~J 
n.R ], !:-.r. F)I; LJ'~d. :J:?7

j 
a·ts, :~~ ~.(~t,. Hi!j 1; f1arrdt v . .lJ'lH/rt .. 

A/cl!otllllJ(:k (!f;'j :U7 u,s. :!:~9~ ~·I·J IH7 jJ.l~tI. :!:l!J, ~I:~, ti:1 ~.t~I... 
2461; I}(Wt,t, v. Soutlrrnl.- JIUC • Co., r-.~ ('al.:?d G7:!, [j75 I:!:i 

. Cnl.Hptr. ·t·i!'i t :175 P.!.!d ~!};!I.) J~~!)r "Iany yP~u·s. it S-I'~·u .. ,ti {'h'ur 
that ;uldihu' whuM h ... · di,S:'Ot'd us pn)I~Nltlr~11. 111 1!jf(j. 'bt~ 

lfHih't1 !itak.-t ~IIP"t-lIlt' Condo IIt·ld tlHlt. thf~ Rl'Vl·tlth ... \III .. ud. 
lIwul. Itacl Ittf upplil'n110n 141 ad ltll1:'t !1I·CHl~!l1. llUder tht'. I·'"d,·r:d 
I~Ulplu_"('r':-i Iliability Ad ill :ilaf-p (·uur1:i. aft,1 al"'unliil~~ly a. 
~tllt..\· t,t.uld InwfulJy di:-;{WII:-iL' with tlll' IIwwiuliHili verdid. ft-· 

quirl'd aL ,'omlliun hnv. (.tliu,u·(fl'uli.'i. ,f' gl. LUlli ... ILU. ('0. v, 
Rum/wli,.;, 241 tl.H. :!11, :!17·:!~;l 14iO Ld,:.L !Hj)) !U;;I-~Hj[l, :lH 
Ret. ;1!1:1 i ; at·t'ot·" OJ/( $lfliNikr.' (f.. Ohio Ny. (.'0, v. (rflrlltlhtw, 

241 U.S. ~·IJ. :!·l:! 11;1) L.E.I. !J7~1: ~JH1, :W Kt't.·:,!/.lJ II:! j,,,'''''' 
,"of. rt',!uired I.) 

In 1!};"i.:!, hm\'{'\'l'r, the Ruprt'}Ut' Court. lu·M tlwL "th(~ l"if.(ht 
to. tri~d hy jUl'Y i~ tuo ~HI.l:-ilnutju.l .u. pai't. hf the rit..dthi. i!l,.'ordt...:J 
by tlU' Ad In 1:H:'l'mit. it In tH' 4'la~sifit'd m; a HlP!'r" '14WIII rid., nf 
rlttl(!t·chll·{~I .... n (lh'rl' v . ..-lkNJII, (~(lnIUlt d', ,~. N,J:. eu., a·l:! 
U.s. :~;J!ff :Jli:J I~Hi f,.l·~d, a~Jrl, .:104, 7'2 Ret-. ;ll~!I.) 'rill'. "uurt 
held t.hilt thp qu~'stiull WIH·tht-r II rt'},'jlsc' hwl Lt·.'n fr .. tltllllr·lIt~ 
Iy obt'lim·t! Wil~ HUt. of ['It't fur' tht~ jury. ~llill tha._ Ohio .'unlil 
not npply its ~1'JII'ml ruJl' tlillt Soul'h u frill") t:-\."UII Wil~ lu IK~ 
tit'Cid.·.{ h,r 1hl' ,·Ullrl. 

Nl·itl,,·r in J)i('(', i'wr in Ht~~ ltwa}' \'ifst'p.; fulluwin~ itt 1ws 
BlmtlIt'Jli."1 lll'c'u U\·"FI'III,·d. In /)jN, lU faa- •. , it. wn .. , c·xJ'r.·s... ... ly 
distht:!uj:;}II·d. (Oiu \' . . ll.-fOII} (ruul on d' Y. Jr,/(. ('1).,5111'1"(1, 

;H:! IIX al. I'. :11;:1. % 1..1':,1. "I. 1'. ·HlI.) (18] A,·.·,,,,liu:r1y. 
\VI! do BUt. Ilu,It'ro.:LIHd /Jit'l- It) UH'all that Ih., Xt'\'('Jjth Alm'U4i~ 
Ult'ut is apl,tlt·'tIiJ., '0 adium; br-cHIg-ht uwl,'r tJ.tl J"t'til'j'lll }<~JU~ 
pJuy.·l's' Liailihl,Y Al't in tlJl'- stiltl' "'Hlrt~. IlIdc'c'cl, ill Hulillg 

thut lIw I"i~bt 1u tl'ild lJ.y jury j:i .. J)lIrt ~lnd PaI'('-£') ur ttw 
l'dtlt'dy illl'urtlt·a rail,.owl Wt)J'kf'I'~ U)~dl'r flU'- It;wpJuyt'I's Li. 
nbUit.v A(!t,' I t.lh~ N)·urt ill iJice l~jt('fl Bllih'u \'. Ot Jdrul Vt,,.mmi/ 
ltj/. Co., 31!l tl.S. 350, 3;>4 [87 J,.1':d. HH, IH~, 6:S S.Cr. HII;tJ, 
whi(IIJ h('I~ thnt the rig-ht to jury tl'lal is dt'l'l\'l',l from Lhe act. 
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C::;;p(' Ills'l If,'!rr~ v. ;l[ iss""ri rm', H.lf. Cf) .. :l.iiZ t7.R, ;~)(), 508 ... 
"Ill r 1 JJ.E,I.~<l 49:1. ,.10·;,112, 77 K(:t. 'I~:li.) Th,' d"~rN' I" 
witi('h Ill" jlJrJ~!I··jllr.\' rt'lnliol1~llip ;:-> ~~hY('I'ILI'tl liy f,'d('r;11 Jaw 
tJum hlrrl~ 011 nil'; jo-;Llpn'IH(" Cnurt.'p; iufr'rprd:l!iun of ~ he !It'1 r 
ra !!u'r l.h:11I HII I 'If' HI'\",'u1 h A rile Ildlllt'lI1. 1(1 

[19] 111 iJlh·rpn·!iu.:!' thr Ff'd('I'al l'1lHplo.\'Llr~· Linbilily 
A4't. Olf' XlIpr"lIlf' ('ow·t. h:l:-i. in:-.i~ll·d thai. pliliutifls. }lIl\'t' it 

hril.jH1,ll'inltlr.'{ ril:!llt t.fJ go to flip' jury nit t'lw!·lIal i~<.ju!"S.. (H('I\ 
RoutT.of! \". Mi.'1.'WIH": l'flr. N.n. 1,10 .• :~;t:! n.R :;HII, ;-)OH. 11 ).d'~d. 

2,j·!!la. [.W, 77 KCf. 44:l/, ,.r. 1';,,10'. 7:lllnn'.I,Jk., ];;;;1, ];;(,:1· 
l:i(j·l; 8ul1rntP" COlli". J.f)51 '['l-rm. flti Jblrv.fdl.t"v. H!J, Hi2~1~;·") 
rrh~ ('lI~'~ lwfnrp mld ",hwf' /)ir.r iIInstra1r- t.Jw ('nurt.~s .',(mt'c'rU 
Uwt. plninfifr.", rt'!wh til(' jury un .h .... j~ut'!' of linhili!y l\'!WU 

th('ff' is nur P\'illt~lJC'f" 1'{'-\'('tI ,llt- :..;Jig'hh·:<ot/' (ll'l!l(·t·.f v. jli,~­
.wHlri /1"/\ H.Il. (,'fI •• ~jf/H'(I. 8:.2 lLS. itt. ft. :lOG, 1 hE.d.2d nt. p. 
4!W) tr) !'Iupport tltc~ phlintiff'R ('n~ro (S{'(', (".g'., "t,·rgu.tlm. V. 
M()(}rl'-il{,'Cflnlttlrk JJiJu',~, Jnr., :l;l2 IT.N, [l21 11 Jd.i!Ii,:11 fill. 
77 H.CL .J;;7I, Wr/,h \'. JI/;",';.< Cr"iral R.1t. Co., :1,,3 n.R r.1:! 
f! T,.rI"I.~d "II:!. 77 Kef. ,\:,11, JliN ", Ak""n. (!n,,/m. & \'. 
JUl. Cu., ''''1'1'11, 342 U.H. ;Jr.!!; 11';I/(o.r."", v. Ilfo-Clt.ril,,,, :J:W 
u.s. [,:1 19:1 I,.I<;,! .• 1!!7, W H.CI'. 41:lj; IIm'/r.¥ v, (',·,,/ra/. 1''''­
"",,,( II!!, Co.,:Jl!f l1X :l.-~) [H7 hl';,l. 1-144, Ii:! Kef. l06:!.Il. 
Thm~. 1111' ('ourf, law'! insish·d thRI Il f':ls(' ItIl1:-;t ~u to Ihp jnry if 
til(> (lvitlNIN' fU"nrilhlc~ 1.0 thr.- plaintHf mak~ nut. ,t. Jll·imn. flldc~ 
('<lS('t r\'f'U thnu::h flit, h'ial ('nUI't. w~)uld h{~ rUff'f·.1 10 Sf't l1~i(lo H. 

jllry "('l"(lid. fur tht~ plaintiff nlHl !!ran1 a UP\\" tri,111n1J\nd nil 
ih ",it'w nr Hll "w ('\'idr'}w{', (lrilk"n:on v. l'[('(larllry. ,flu/u'", 
:J:W lUi. ul p, ;17, !Ia J.dfJd. ,.t p. r~02.) 1'111' 4'lIUrt. umy )UlVI~ 

h"JjI'\'{'d 1hal trijl! .'ot)F'fs <11'(' rl,jllf'i:mt tu o\'crlm'lI jnry v('r­
<lif·l.'i au.l Ih4'n'fnr(' {'ou4'illd('<l that, nwr~' IiJwral dil'{'f"NI vr'r­
dif'.!. ~rmHlard Bli:-~Ilt :i4h·I't!oOI'ly Hlr~"'1 ,I plainlilT's c'hmwl~ nf 
rN'IWf'r,v, (R.'I' Noh', 7:t !Iar\',ld~4"'. 1;,!l1, 1:11;:1.) 

[16h] l\d.liIUl' dOl''; Jwt, d"Pl'i\'" a IlI:liIiIW' nf HH' righf to 
~o f,4't t.h(' jlll',V HI) :Hl." jS."ilH' (II" impair th{· suhsbttu'(> of tlH' 
ri:!ht. to i"j;!! lW jury, It, ulwrah's n,d)" iu !ltf' ."'I'llt u plninliff 
i!ol (1is~ansfit·d wi! II f hI' jm'y's \"('rdi,'1. It. win hm'4' w, ('rret'!. nil 

TII:-::.-i' ;.l .... " thl' ",qurt'~ ~j:lrl'rrl('Jtr ill Nf,',· that PIli' "r;t~)d t(1 jrf:tl hy ,iurr 
i!ol '''0 sut",I:H1litll n p!td_ fIr flu' ri~ht." fU'l'llrdl-il h," Hit, I\c't til p4'nrlif 
U 10 Iii' d;I':'"ijh'd \1'" \l lllN4' '1m-a! r'lll' of jlw('{'d11 rt' • IllY drllW in- 'hi' 
fJWI\I/J"r lilt" Oh;tJ It(f.,'t h'T(, 11.",·",' t (/li(',' v .... ,tm.rt. (,'fwlmr-~' 1', R,N. (:r, •• 
SII/WII, :ll:; I :.H. nl. II, :141:1, [H~ I~.l·:11. nt. p, 4j1·1. (lbllic'l'I ",ldl'rL} \'Ij,I., do nnt, 
lLUfl"r~;hIl1J fhl> Jltah'tlU'lll in Allnn/it' fr· ·ar,I, ,-r.:,/'''t',lm·p~ ld~·. v. 1-:Uf'rmWl 
1.;11.,,-, '_Id., :I.i!) IT.R :1r..:o, ,1HCl 17 I .. r:rl.:!,1 7!l.~, K{14~ H::.! H.n. 7AO), flmt 
"tit" II.w\·i~iom( .or tllt~ Hl'~'4'l'flh .J\uWndmC'llt •.• nre '.uUlJClll into plny" 
t~ ttl' inC'IPlt~iNtent wilh .our {,,(Ut('IU!ltftoll, for thnt rflP!l(ll W,'l$ I-.rif:od in tho 
I("(l"ml l'0I1rh~, 
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tile activiti"" of rail rood. and tI",ir ~.JIII"()Y."" .nd "u HUbiot .. ,,­
tinl t:'ff<"Ct on tlu~ fJutCOJUt~ of litil(utiuu Ik't.Wt'{'Jl *ht~tu . .At tllA 
same tillle, it will hplp lmpit'JUl'nt tJli."I. ~tut.t! '$ :-i.t.rUIIg' intc.res.t 
in fht' fuir IUld l'fficj~ut Hthuiuistrntjull of .li volmuiuous 
amuulll. ur·lil.ih~'tj.",. (Cf. II",.,1 v. Bin,' Iluly" ,·te. C""PfNl­
iivr t 1m'" :1£"16 n.R 525, f)a!j~;I·l() r~ r~.~~d,2tJ ~.r.:I, !Jli:I-9fj..~, 7~ 
8.(;1., H!.:q.) :P.{ur,·u\'l·r, tiiw'(' 11u' S"\'t'lIlh AIUt·u,IJUl'Uf. iN )lot 
iIlpp1i~·:tLl.~ Wt~ .tI't~ lIut hutUll1 hy fJi,.,ifk or 1h,~ IUllt'ne'hnt'uttrt. 
re"'x~Hnitlatiml ehIUSt·, hi"h "arri('s t ht' rl·tI~·a·ul Ounstitut.ilHl 
bc~y(twl flit' !-inLstilll('~~ of Ilw ('OIlUIlUIl Jaw right, to trial by 
jury." «('r. I'".,"u ... v. ill'd!,.,..l,:!!! lUi. (3 J'"t.) -t;la, 4017 17 
J..d!:tf. 7a~, 1;!71.) ']lht' CuliforuilL t.'HUl'Otitut iun c"Hu1 II ill... no 
su('h {·Jnww, unu UI'itlwl' jt Hur th(~ f{'th}l'ul "wt r4lt'Li.1 mldihU' 
ju:.;t us lht',V tlu uot fUl"l.Iid l"t·tujHifm'. (Cr, 11I1io" l'fIf', 1f.1l. 
etJ. v. JJmllfY, ~·I'i lUi. :~ao, :1:1·1 In:!. I",Jt!tI. 7!H, 7fj;" :$H H.CI. 
;'UH I; {.'owi ... J:qJ v. Fnwliyll1lutia Il.Il. Co. (~! Cil', )!1flfi) 2:!"!'I. 
}t'.:!d fiS7. ""Jool.) 

[4b] 'l'lw or,I,·1'" g-I'iJHnUI! a UpW frinl Htuih''] tu ilauliI'h .... ':t 
Kha'IIl'!il.ilud aml'mi·d u.uh,:iX. ilH'-·tri.d ('ourt in itM tli!';t·.rt'lilJu. ml~ 
in m·t'm ... JuU(·t~ with Uw \'it'ws 'c·"t)r{'J<jst'.t iu Uli."l. uJliuioli nrdl'rH 
au addHur withiu au d;IY~ aft"roils r.t'("t,j)Jt or.:omo r.'miUitur. 
If all mltlitur i~ ortl.·r.'iJ, it ~1U1l ht' iil·.:.· ...... "'1 or .rdt~ch·tl by 
d"(,,"d,,"t withi" d,,, til,I(' ' .. ' .... ·ril ... iI by t.1I" triu' ,.ourt, bllt 
tlw (>ourt ~hull uut In'(~~l'ibe- Ii fH1rkad of tinn~ lullk"t.~r UHur:lO 
d.ay~ frlHU tht~ dute uf Hs 01'dt·I'. Plainliff tJl,aU t4'COV,'I' fli.'i 
~llit~ uu u,_pl·al. 

M':(!HUJL, J., P~tt~n;, tJ.s 'robriucr, J., Mt~kJ J.) Burket J'J 
Alul SullivHU~ J., eOlJcurred. 

n.'nu~ UIOtlt pluurtll.au eXJllaualiou tCJl J)iMW ill thd it "'~h-d 11,10 the 
l'«'xulIIinatilul ehtur»(\ of UU~ .!:kvellth Aw-eullnaetlt.. lIS 61J)H, ...... d tu Um ... u..1hIJI 
.Wlf;.'jh·~·tug that the r4fbt to jury triul IfmaU IIG lil't'lI(.~n't"'.·' (tJL'8 
Ih:,u/a, I;ltpra~ ta. fi., ut p, 6:!1, tn. [~.) !.foreuvcr, it ht d:uuhtf411 that 
J)ilHid; ",,-,au'" I..Il toUow",'ti toduy~ (Hee~ e.g., (;f~"':'" v. llwfWl'lI.WI, .rlllpra. 
24M Minn, fi.!!.1, nll; f.·i~ V .. th.lJtge"~ .MPnl.~ :!.J. N.J. ijUJ tJ.J..) '!Iu'ru ill 
al~) ;ultlolDrUy thut U,,,,, t'IL'tit~l r.:.I:iC ill dbtting-uhJIi!lb'l' Ir",u l)tlllie'&; Uft ib 
tlU'hl. (St.'ll' U~Htfl .·Uat,'" v, K"MJ/.14K1 MOlll1t'fjIL l,,,Wt'pd,I .-i$f.lil. (SUl 
Cir. 193H) 9~ P.:!d fi3D, ~34. t'crt~ (len. 3()6 U .. lt ,"ui l.ti.l l ... Ed. 1&&5 • .5!1 
H.Ct. 5g11 utl fn. 1"~ MIJ,I,ra.) 
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EXHIBITrr 

'!ll2:5. (a)1n any civil a<!tion wllere .A;U. yeidjcit. '!It AI 
ju.,. , ..... i ..... d pWS ......... p8IIlI4.bp.bst.ntj" em 
i hat an order granting a new trial limitied to the iam. 
of damages w01:!1d P ride be proper, tbe trial court may 
grant a motion for a new trial on the (!TOund of inadequate 
damages and make ita order to the eol1ditimJ that the 
mo~on . a new tria1 is jf the whom . 

G=::~lJ.~j~ itsl!rd~.'\. _---.J 
<;; oourt shall PI'eScribeAttls . time within lIhioh 

the party against mOlD. the verdict has been 
rendered IIlIIBt accept tJ:ia.aaditur, and in· 00 case 
m;q this tiDe be longer than the jUrisdictional 
period for gl'anting a new trial. If the party 
fails to consent witlti.n the prescribed tine, the 
order granting the new trial becomes final. 

fott, ~ai.r ~~noe 
reasonable 

(iD its or~ 


