# 4o 6/21/6T
Memorandum H7-13
Subject: Study 42 - The Rights of a Good Faith Tmprover (Senate Bill
No. 254)

You will recall that this bill wws recommended do pass by the
Assembly Judiciary Committee, was passed by the Assembly, and then
referred back 4o the Assembly Judiciary Committee after its passage
wag reconslidered.

T discussed the bill with Mr. Bagley, the Chairman of the
Assembly Judiciary Committee. Acting in response to his suggestion,

T discussed the bill with Mr. Knox who had moved to have the passage
of the hill reconsidered. Mr. Knox stated that he had been approached
by various persons who are substantial landholders and been advised
that they objected to the bill. He staied that the bill should not
pass this session but that it should be introduced again at the

next session., This would, he believes, give interested persons more
time to examine the bill and to determine its effect. He stated

that he would see that the bill was killed on the floosr if I attempted
to get iy out of the Committee.

I also discussed the bill with Mr. Harvey Johnson and Mr. Hayes,
the tw> members of the Assembly Judiciary Committee who have strong
feelings against the bpill, T suggested that I might go over the
bill with them to determine what changes could be made that would
maks the bill acceptable to them. They stated that they did not
have time at this point in the sesgsion ©o go over the bill and further
that, even if something could be worked out, interested persons would
not have time t2 review a revised bill. They indicated a willingness
to revieu the bill before it is introduced next session and to give
the Commission the henefits of their views.
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Mr. Negri, the only member of the Assenmbly Judiciary Committee who
is strongly of the view that the hill should be enacted, doubts that
it could be passed because there are strong objections to the bill.

Mr. Charles H. Olsen, who represents savings and loan associations,
is the only person that I know is opposed to the bill., As far as I
know, tis objections are to the landowner's being forced to sell or
t> buy property when somesone makes an improvement on property owned
by another,

You will also recall that the Board of Governors of ihe Btate
Bar toolt the view that the enactment of the bill was undesirable.

Because of the complex nature of the bill, it was notv possible
to find sufficient hearing time to go over the bill in detaill with
the Committee and, I suspect, some membeors of the Committes are con-
cerned about the complexity of the bill.

I sought the advice of Senator Song and Senatosr Bradley as 4o
what should be done with the bill. Both concluded that it would be
unwise o attempt to push the bill at a Committes hearing when two
members of the Assembly Judicliary Commitiee have strong feelings
against il and when Assemblyman Knox has indicatzd that he will kill
it on the floor, As Mr. Negri, the one Committee member strongly
in favor of the bill, pointed out--the bill is so complex that it
is not possible to explain it on the floor and obtain votes of persons
who are not members of the Judiciary Committee when there are strong
objections to the bill.

Senator Song and Senator Bradley both concluded that the bill
should be referred to interim study and, ot a hearing held on June 19,
I requested that this be the action of the Committee on the bill. I%
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ig doubiiul, however, that the bill will actually be studied in the
interim. Perhaps, however, we can obinin hearing time on a new report
an his subject in January 1958 during the time when the Committee
cannot hear bills,

The staff has prepared a revised version of the blll which is
attached as Exhibit I. The revised version deletes the corplex pro-
vigions of the bill, If the Commission approves this revision, the
staff believes the bill would be in shape to make a floor fight, if
necesgary, on the bill at the 1968 sessiom,

We believe that it is essential that the bill, or a revised
version of it, be distributed to the State Bar and other interested
persons before any decision is made on wihat recommendation on this
subject should be made to the 1958 session,

The revigions suggested by the staff are noted below:

(1} Reference to long term lessees is eliminated frowm Section
339(4) (statute of limitations) and from 371.1 (definition of good
faith immrover). The inelusion of long term lessees cauged confusion.

{(2) The definition of "person" in Section 871.2 is simplified.

{3) Section 871.4 is revised in the interest of clarity to pro-
vide a more meaningful stesndard.

{4) Section 871L.5 (the buy-sell option) is deleted and Section
871.5(b) (which refers to this option) is deleted.

{5) A clarifying new subdivision (b) is added to Section 871.5
to indicate that rellef may be granted under the chapter by way of
defenss. This is important, we believe, because of the short statute
of limitations on the right of the good Toith improver Uo bring an
action for relief under the chapter.
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{5) We have added a new subdivision (b) to what would become
Saction 871.6 to indicate that the chapier does not affect the rules
of law which determine thz form of relie®, il any, to be granted in
an encroachment case. This addition should eliminate the opposition
of the State Bar.

Regpectfully submitted,

John H. DeMoully
Executive Secretary
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AMENDED TN SENAPIE MARCH 17, 1967
AJEENDEY N SEENATE MARCI 9, 1967

SENATE DBLLL- No. 254

Introduced by Scnator Bradley

February 6, 1907

REFERRED TO COMMITTEE ON JUDICIARY

ey
——

A nel (o ourend Rreeteons 800 and 74§ of, and add Chapter 10
{eonpnencing with Scelion 671.1) to Title 10 of Parl 2 of, the
Code of Civid Procedure, velating io real propeviy.

The prople of the Rlule ﬂf California do cnect as follows:

!“\‘!.L.ll(:N 1. Section 49 of the Cod{- of Dnrll Procedure is

1

3 mm nedied Lo remd:

3 EH Wikl bwo vears:

4 1. An setion wpon o oeonteaet, obliration or Jinbility not
G founded wpeony an insirmenl of weiting, other than that men-
G twned m osubdivisin 2 ol Seetion 337 of this code; or an
7 aetion Tomded npnn w mntt.ut ollization er linhility, evi-
8 denesd hy ieestiliende, .ll\dlxlll ar gnarianty of titie of real
9 property, ar by o |mii|-_\-' m" fitle insuraten; provided, that the

LEGIALATIVE COUNSELS DIGEST
BI04, i amendwd, Dradles {dudly, Real property,
Ay Sees, 3350 aned T and adds Che 10 {eommaneing with Soe.
TI.Hy, Fitke 1 4m 2, GO

Defines pgood fatth improvee™; anel extablishey procedure for giving
siich person velief for improvements on land of anctler that enhanece
the valuo of the Lind in mistaken belief that he, the “good fnith im-
prover,” vwns the ko], where cxisting furms of velie] aee inadequate.
Miles redited vlumges in provision for setodf by properly Linprover in
diaee setiog aainsd hun far wihtiolding the praperty,

Provides thad limdtalions peviod lor such aedion for relief by pood
fuith jmprover s two years from e tiie sueh good faith improver
diseovers that he Gs nob $he owner ovesswmenditiotetremossomion of the
Emd mmproved,

B sieien fit 4 33 VR et e i paipe e mprlererirnd Snfier-rrf-vownty-rerorder
qﬁm;.aw.u_“uz_puummm_ammw
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“eanse of action npow a condract, obligation or Tiability evi-

deneed by a certifieate, or aledract or smaranty of title of
real property ar julies of tille insoranes shadl not be deemed
fo have acerned wneil the diseavery of the loss or damage suf-
fered by the awrrieved party thercunder,

2, A oaetion geainst o sherilf, eoroner, or conslalle npon
a Jubility inenreed by the doing of an act in his official ca-
paeity and au viclue of his oflies, or by the omission of an
ailictal dnty including the nonpoyment of money collected
apon an exeerdion, Bt {his suhdivision does not apply to an
action for an esewpwe,

3, An aetion bosed wpon the reseission of & contract not in
wiiting, ‘Phe {ime berdns lo vin {rom the date npon which the
facis that entitle (he acprieved parly to reseind occurred,
Where the mround for rescission is frand or wistake, the time
does el hegin do rin nsdil the diseovery by the agprieved
party of the facds eonstitading the fraud ar misiake.

4. An actien by o meod Taith dmpwover for relief under
Chagter 30 (rommencing with Seefion 871.1) of Title 10 of
Part 2 of the Code of Civil Proeedure. The time begins to run

from the date opon whieh the good faith improver diseovers
that he 8 nob the owner of the l:llxtwm

s o be Suid oo sk diatsh i poies Saom-the -date Lhaidve

st pumaunyed Joddpgwere L bauk

i, 2 Beetion 747 of the Cude of Civil Procedure is
amended 1o rewd;

T4 (0} As uvsed i this seetion, “eooid faith improver?®?
Buee the preanking wiven tlat term Ly Sc«imn ETLI aleiimpuste,

(b} When dmnages ave elabmed far withholding the prep-
eriy recoverod, st dwmpreavemenis lave been 1:\.;{'{(\ on the
éprapnrtv by o ddefendant or bis predecessor in interest as a
goad Taith improver, te auount by which sueh improvemoents
calimes the valne of the land must be allowed as o setoff
against sueh damages,

Bure, 3. Chaptir 30 (ermmeneing with Seetion 871.1) i
added to T1§L3L 16 of l‘art 2 of the Code of Civil Procedure, to
read:

Crmarrer 10, Q860 Farmr Turrover or PROPRRTY
OwNED nf ANoTiEER

871.%. As used in this.chapter, *‘good faith improver'’

means e

“_ZE::'_
(le)-a'!ﬁmm whio malies an improvemmt to land in mood
faith ond under the ervencous belief breeanse of A mistake
uﬂur nf ].iw or lact: 1I1.|t }w-ﬂ-} i th(- owuer of the Imtd o
Mw-ﬂm-dﬁm-%ha-fmb«m-ﬁoqmpn%o

M*mmwmm-d«mhed-ﬁﬂb-
divisior{zy~
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871.2.  Asused n this ekapier, ' person * inelndes aaabazal
(an T peaR s R U iy porited m;suciationmmm—'@
Feens baring a ket swwtiindatesssl sedunyasher Jegol
S AL OB b bbbt aptcl b BTl i POE O AR RSO
Tl bt it & wipitiavicaid i b i LU LA g i e
WiT2 An ancetion For velief under this ehapter shall be
broneht in the superior eourk
871.4. The court shall not grant relief ynder this chapter
if the -court determines 1)t the rieht of setoff nnder Section
160 511 of the Coulo af Civil Provedure or the right to remove the
impravewent nider Seetion 10135 of the Civil Code provides,
12 the good fath INIPEOVeE Wil jgis-aekesmnbe remed
13 ST15 at subject fe Meelion 3714 the court shall make
- T4 wuchoan aedinstiment of the vichis, equities, and interests of thwe justice to the
15 coed fuith improver, the owier of the Jand, and ether inter-
16 estedd pueetios (inelinling, bat not limited o, Tessoes, lienholders, parties under 'u?
17 and enemnbreeieers) a8 s consistent with substantiad Justice to
18 the parties weler the eircumstances of the euse, The relief
19 granted shall protect the owner ot the Jand upon which the
I Iprovement wis eonstriielcd agaiustypeenniary losy but shall
91 avoid, insofar us possible, enriebing him anjustly at the ex-
92  ponse of the rood (aith improver,
23 Wrim&%ﬂﬁfﬁ-wﬂﬁk&-ﬁ&eﬁm—m
21 worlgeabnbinrb bl adisvodho-ahisstive- sbated ite swbdivisioi.
95 (gl il bbb paibe Lhitm dil s —p i ot it A it G601 0N
25 allwssaistesoust hallgsud suel ‘ '
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) (13) The court may grant relief to a good
faith improver under this chapter in & action
brought against the pood faith improver by the
owrer of the land upon which the improvement:
was constructed.

87L.6. (a) _ N _
: e w3 \'his ehapter does not afieet any Jegal or equitable de-

29 fenses, siuel as adverse possession, estoppel, or laches, that may
30 be_available to a good faith improver, '

(b) This chapter does not affect the rules of law
witich datermine the form of relief, if any, to be granted
in an encrozchwant case,

32 mMPRBS @ speciti asessment for an improvement made by
33 publsentity tiae benefits the land, .
o {b) grinting velief 1o o good {zith improver undef this

Fi section, thasgqeurt shidl first determine;
3G (1} The suMpl (i) the amonnt by which the iathrovement
AT enhanees the valudgl the lnd and (i) the am
38  good faith improversnd hiy predecessors i
a0 and a8 special pssessmy
40 the improvement.

43 {2) The sum of (i) tho 7
42 oceupation of the hund by ti

4 FTRLIIIET LU Tt

44 vurred opoomnpeniin by o }L ... the setion
i varred REERS 104 .. the setion
45 including but not hin asonabiy ;ncnrredt
raisal and atterney’s foed

it determined wnder paragrap

LY 43 - v >
vl the amiqnt €etereinsd under p

filble wnlue.of the use and
o fuith fmorover and his

ce b Yem

—;A Loy the couwrl may requive the owner ¢
50 thie intprovement was made to elect, with
51 Speciied by theerrbreithors
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thedeourk to he enfitlod therelo or into eonrt for their benefit,

and, when sueh payment is made, the conrt shall enter A
judement 1hat fhe title to the Tand and the bnprovemgft
thereon is quicted in e owner as aeainst the goad Faitlfim.
provery or

(2Y Ro offer to trausfer all of his vight, title, and ingfrest in
the impRovowent, the land upon which the improyfment is
made, and sueh additional ind as is reasonably nglessary fo
the convemient ase of the hnprovement to the gophl faith im-
prover apo piyrenl fo the owner of the nmouyl specified in
subdivision (). :

(1} The adpunt veferred 1o in pavapraph L2} of subdivi-
sion (e} shall De computed by _

{1} Determibpyr the sam ol (i} the valugfol the Tand npon
which the improvgment i3 made and sueh agfditional land s ia
reasomahly necesaly to the convenient vse JF the raprovement,
excluding the valud of the anprovemenyf (3i) the ressonable
value of the use and Neeupad o of saeh Jind by the good faith
improver and his pragdecessoes o intghest, (i) the amonnt
reasonpbly incuresd ordexpended by e owner of the land in
the netion, inelnding ot limiledgfio any amsnnt reasonably
ineurred or expended Tor dppraisal e atioraey s Tees, and (iv)
where the Jand to be fransTdgred t@f theimprover is a portion of
a larger pareet of Tond held My e owner, the roduelion in the
value of the vomainder of {he Yhreel by veason of the transfer
of the portion to the impeovegh gnd ’

{2) Sabtracting from thefmdgnt determined nnder pora-
eraph (1) the son of the yhountpaid by the pood Faith, im.
prover and his predecessogfl in inlerdst ay taxes, amd as speeial
assessmnents, on such lmgdfas distingdjshed from the improve-
ment. )

{e) T the owner mygflies the cleetimk provided for in para-
praph (2) of sulddiyhion (¢} and th& poed faith bmprover
doos not accept the gifer withio the timekpeeifiogd by (he conrt,
the eonirt shall entgh a judmmend hat, thd title to 1he land and
the improvemeni glercon is quicled in theYowner ag against the
good faith imprgloer. ©

(B} If the ofner of the Iand Talls to mike the clection au-
thorized by spfadivision {e} within the Ul speeified by the
enutt, the gohd Fuith improver may elent toYgay to the owner
ithe amountfpocified tn sabdivision () ; andyghen such pay-
ment i nylde, the convt shall enter a judgment that fitle to
the imprgfement and the land reasonably necewsady to the eon-
vostiont fhse of the inprovement. (deseribing the shype witk ¢
wiifiiciedt Iegal deseription) s guicted in the good Ynith im-
proved as agninst the owner,

{g) If the election provided for in paragraph {1) §f sub-
diyhsion (¢) I+ made, the court may provide in the judgment
tkat the payment required by that parageaph may be magje in
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¢ lien, A uerhﬁsd' copy of the j
> th; cquﬂty recorder af Lt

donin therenf o mbmqucﬂt hwehas
{k) If the offer provided for

the owner as against the good faith iR
one pergon has an interest :n the land, thd

871 .7. This chapter doss not apply where the improver s
& povernment or povernmental subdivision or &eecy or where
the improvement is made to Innd owned or possessed by e gov-
ernment or povernmentzl subdivision or apency.

Bec. 4. This act applies to any ..ction eommenced after
its cffective dnte, whether or not the improvement was con- -
strueted prior to its effective date. (T any provisien of this act
ar application thercof to anv persen or eireamatance is held in-
valid, sueh invalidity shall not affect any sther provision or ap-
plieation of this aet which ean he miven affect withont the in-
valid provision or application, and to this end the provisions of
this nct are deelared to be severable,



