Memorandum 67-3 7

SubJect: Senate Bill No. 253 (Exchange af Information in Eminent Domein
Proceedings)

Attached to this memorandum are the following exhibits:
Exhibit I (pink)} - California Pretrial Rules, effective September 1
Exhibit IT {yellow) - Proposed revisions of Senate Bill N». 253

Exhibit IIT (green) - Comments to revised bill

Exhibit IV (gold) - Los Angeles Poligy Mcmorandun
Letter - Chaorles T. Van Deusen (bluc)

Letter - City Attorney, Los Angeles (Lugp) |

Revisions of the bill have been made in light of the revised rules
governing pretrial. For example, the demand for an exchange of valuation
data is required by the revisz=2 bill to be made 50 days prior to the day of
the trial, (Pretrial is optional under the revised rules.)

In the interest of clarity, we have made a distinction between the
list of expert witresses (Szction 1272.03 of the revised draft) and state-
ments of valuation data (Sectisn 1272.02 of the revised draft). Conforming
changes have been made throughout the hill. No substantive change is
involved, but the revised bill should eliminate confusion.

Section 1272.07 is designed to save the Los Angeles procedure. Note
that the Los Angeles procedure will be applicable to any case where there
is a pretrial and one of the parties requests that wvaluation data be exchanged
under thz Log Angeles procedure. In other words, if there is no pretrial in
a particular case, the statute will apply. Moreover, even if there is a
pretrial, the parties can stipulate (by not making a request that the Los
Angeles exchange procedure apply) that the exchange be made pursuant to the
statute rather than the Los Angeles rules. This would be possible where
the attorneys on both sides have confidence in each osther and are willing
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Lo make an exchange without thes court having to review the material to be
exchanged to determine that it is a Fair exchange of cowparabie information.
A difficult problem under the proposed statute is the determination of
what portion of the evidence offered by the condemnor constitutes rebuttal
2f the condemnee’s case and what partion eonstitubes the condemnor's case
in chiaf, Mr. Van Deusen's letier suggests that the statute make clear that
rcbuttal evidence can he offercd by the condemnor at the sams time as he is
presenting his case in chief. W2 have not included such a provision in the
statute, We have attempted t{o indicate what "case in chief" means in the
comwent 1o Section 1272.04,
The other revisions of the statute appear 12 need no comment. If you
have any questions concerning them, we will answer them at the meeting.

Respectfully submitted,

Clarence B, Taylor
Special Condemnation Counsel
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=AN FRANCISCO — The State Judiecial Council has
approved amendments to the California Rules of Court
dealing with preirial procedures, it was announced Mon-
day by Chief Justice of California Roger J. Traynor.

‘The Chicf Justice, who is Chairman of the Counecil,
reported that the Council approved the amondments at
its meeting in Santa Rosa Friday. They constitute the
final step in a year of negotistions between the Council
auncd the State Bar to reach agreement on the rules and
will take effect Sept. 1, 1967. The State Bar Board of
Governors eariier had given its approval to the amend-
ments. .

It is the belief of the Council that the amendments -
mect the needs of the Bar, while safeguarding the ability
of couris fo manage their trial calendars, the Chief Jus-
tice said.

Chief Justice Traynor also said that the Council plans -
to eali a meeting of the judges handling calendar man-
agement In. the superlor courts some time in June to
discus= changes in calendaring procedures reqnired

imder the revised ru]es

A summary of the principal changes from eiristing
rmwduros that will resuit from the amendments is as

foilows:

1. The memnrandum to set would be replaced by an.
an at-issue mesnorandum. (Rule 206.) '
" 2 Drotria! conferences would be held only when re-
gu~sted by a party or ordered by the court in the par-
tienlar ease. (Rule 208.)

5, Crves would be set for trial at a trial setting con-
ference in courts with more than 10 judges. (Rules
IN-220.5.)  In the smaller courts, cases could be set
wiiltout a trial sefting eonference if the court so pro-
viZad by loeal rule.  (Rule 220.4.)

e Acecriificate of readiness may be requived Ly local-
rule.  If rach a certificate Is required, the procedure
presevibed by Couneil rule must be followed. The cer-
tificate would be filed simultaneously with or at any
time after the filing of the at-issue memorandum, ex-
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cept that if the condition of the court's calendar is such

. that'a case cannot be brought to trial within six months,

the certificate may be {iled only upon notification by the

““court of eligibility to file a certificate. (Rule 221.)

3. Al parties would have a right to conduct dis-
covery proceedings until 30 days before the date set for

trial. Within the period of 30 days before trial dis-

-eovery could be had by order of the court for rood
cause and there could be voluntary exchanges of in-

- formation and discovery by stipulation of the parties.

{Rule 222.}

AMENDMENTS TO
CALIFORNIA RULES OF COURT

{relating to pretrial procedures) .

ADOPTED BY THE JUDICIAL COUNCIL OF
THE STATE OF CALFORNIA

Efective Septémber 1, 1967
Rulc 206 is amended to read: )

' - i. .
BULE 206. MEMORANDUM THAT CIVIL CASE IS AT ISSUE

(&) Nao civil case shall be placed on the civil cetive list or be sot
for o pretrin] conference, for « trial setting conference or for trial
until i is at fssue and unless a party therelo hos served and Liled
therein an at-issne memorandum, stating:

i. The title and nuinbcer of the case;

‘2, “The nature of the case;

3. Thot all essential poarties hove been served with protess or
appeayed therein ond that the casc is at issue as to all suek
parties;

4. Whether the cuse is entitied to legal preferance und. if so,
the citation of the section number of the code or statute
yronting such preferencer

5. Whether or ot o prefriol confercnce I requested:

6. Whether or not a jury irial is demanded;

" 7. The time estimated for the trial;

8. The names, addrrsses and lelephone numbers of the altar-
neys fur the parlics or of parics appeacitig i pesure.

* th) Any party not in opreement with the informaiion or osti-
mates glven jn aon at-issue memorandum shall within five days
after the serviee Lherenf serve and file a memorandum on hiv ehiadf,

(¢) I aprefrial conference is not requested, it may thercafter be

] (Continued on Page 5)
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requested by either porty ond such request shall be granted unless
1o do go will in the opinion ol the court unreasonadbly interfsye with
biinging the case to trial or will otherwise resuit in uniair advan-
tage 1o any party.

.

Rule 207 is amended to read:

RULE 207, CIVIL ACTIVE LIST :

(z) [Preparation] At least onee in vach ealendar mnnth G A
day to be designated by the presiding judge or the judpes, the clerk”
shall prepare a.list of all civil cases &t jssue bul not yet set for trinl
wherein an at-issue memorandum has theretofore been filed. Such
list shall be known as the civil active list and shall he avauabln
for' public examination.

(b) [Contemts] The eases cnumerated on the eivil act]vo ist -
shall be designated by their number and by the surname of the
first-named party on cach side and shall be arranged in 1he order

. in which the at.lssue memnranda were filed.

B f1 A
Rule 207.1 is added to read:

' RULE 207.1. SETTING SHORT CAUSES FOR TRIAL

Az spon as feasible after the fiing of an at-dssue memorandem

-or a crrtificate of readiness, if such cortifieate Is required, e clerk

under the supesvision of the presiﬂing Judgo, or, if none, the judpe
or judges shall assign a Ume' and’ ploer for trizl for shorl causes .
in which the time estimated for trial By oll partiek - i one day or.

‘tess. Al such cases shall be exempt from any requirement of a

preirial, settioment or trial setting conferenee. If any such case is’
noi. eompletely tried wilhin five hours of trial time, including time-

“neeessary for reading transcripts, dopositions znd other documen-’
. tary evidencs, the judge may complete ihe trial or in the interest

of justice may declare a mistrial, n the latter event a new al-issue
memorandum under rule 208 shali be served and filed ostimating

- the time for trizl al more than one day, and therealier the case

shali be placed on the civii active Mst in the sequence In which this
new memorardum is fﬂed in the case,

v,
Rule 2075 is amended to read:

RULE 207.5. SETTLEMENT CALENDAR :

Ax a part of it pretrial facilities 1he superior court in cach county
shall establish and maintain a seitlement calendar. Whon a civil
case has been on the eivil active list for 30 days. or a¢ such other
time as may be provided by locsl rule, the clerk shadl send ali
parties to the cage an invitation 1o atlend a seltlemont condervnee.

" The case shall then be placed on the sattlement calendar if one or
more of the parties not Iater than 20 days prior to the date sel for-

pretrial or trial setting conference, or, if no protrial or trial setting’
conference is reguired, not kater than 20 days prior to the date set
for trial advises the clerk in writing that he aceepts (e invitation,
The clerk shall notify all other parties of the neceptance. The court
muy, and upon the joint reguest of all parties shall, ovder a par-
ticulur case to be placed on such settlomenl calendar at any lime.
Setttement confersnee ghall be held livformaally before a judge at”

"a time and place provided by the presiding judge or, i none, hy .

the judpo or judges. The conference may be continued from Hime

_in time by the judge. Each case on the setlilement calendar simdl

refain ils place on the civil active list. 1 the ease s pot seilled
ai suth conference, no teforence shall thereafter be made o ghy

csettlement diseussion had under this rule, execept in gubswuent

settlement proceedings. The scHlsment proeedure. provided in this

rula js not intonded to be exclusive, and Jocal setliement procedures
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2 fw 1he completion of pretrial procecdings are oxpressly authorlzed
sistent with these cales.
vLis tale #holb st operate to delay the setting of cases for pre-
1nial o iricd scitiag conlerence, or for trial.
V. -

LRite 203 s nmended to read:

AULE 2080 CASES IN WHICH A PRETRIAL CO‘#FKBENCE SHAI.I.
LZ HELD

A pretrial conferenee shali be held in overy case on the civil active
fat i wiich it is reguested by a party or erdered by the court other
than shori couses set for tric! under rule 207.1. The court on iis
own motion ragy order @ protrial conference in an individual coese
vnly eiter congideration of the neocossities of that particular cose.
Prairied eqniprences shail not bo refuired in il cases or in classcs
of cases by yoneral court order or by local rule

Vi
Subdivision (b)Y of Rule 209 is amended to read:
RULE 4209. SETTING FOR PRETRIAL CONFERENCE
¥ * - "
thy The clerk shall give not less than 60 days’ notice by mail
i the fime and place of the pretrial conference to all parties
appoaringy therein unless the parties agree to @ shorter time or the
court orders ¢ shorter time for good couse shown upén noticed
motion, nd no further nolice thereof need be given by any pnrly
to-lhe Gase,
VIL ‘
Rule 210 is acwnded by repealing suhd]vismn (d} thcrco[ and
arting o now subdivision (d) to read:

RULE 210, DUTIES OF ATTORNEYS IN RESPECT TO PRETRIAL
CORFERENCES '

NI AL

] L] & =t

td)  Bueh parly shall make redsonable effor:s to comploete dis-
covery prooccdings Lefore the pretrial conference and shall boe pre-
pared o juform the court what diseovery has been completed, what
discovery may b required and when such discovery can he com-
ploted. .

VIIL.
Subdivision (I} of Luie 211 Is amendod to read:

RYLE 211. COUWDUCT CF, AND LIMITATIONS ON., PRETRIAL
CONFERENCES

= * *

(£ A the pretrial conlerenee, the judye shall determine whethoer
nny parfy oethains in the caxe who has not been sorved with procoss
wilbin {he time aliowed by low ar appeared pussuvant o prior
serviee of process o stipulation in respeet 1o his appearanes, and
whrther any law and motion matter ls pending or likely; and, if so,
e judge shall have power to: (1) continue the prauriad conforence
whoere expedicnt, with provision for the piving of notice thereof to
any parly oot previnusly netified of the conference; and (5 where
nevessary, order the case off the eivil active list and to be replaced
tiwreen only afler 5 new memorandum under rule 206G is scrved
and filed,

: _ X

Subklivision (u) of Rode 212 I8 amendod o reard:

RULE 212, THE PRETQINL COXFERENCE

tal Al the prerriad eonferense, whether-in the eourimom o in
caamlary, the judge, withour sdjwdionting coniroverted facts, may
eomsider and act wpon the following matters:

1. The written staiemems subiaitted upder rule 239, and the
sinfoments of the factual and legal contentions made as Iu
the Isswes remabningg o dispute;

L Any nmendntents i (he pieadings to e made by oqsent or
by opder of the judoe upon application of & party ol such
conference in rispeet o any anendment (o the pleadings not
proviowsly passed apay by any judge, and fixing (he time
within which amended plendings shall be fileds

3 Bhn pl:m-.mn't of {he {actnal and lepal kKsuos involved;

L7 Admissions of fael, und of docunents, as will, avold nnneees-

- KUY prooi;

ofwranees 1 s referie, cotmmissioner, or oilier person, s

now ofF Leveidter nrovidnd by law;

i Whether the courl hae jurisdietion do ael in the case as now
of hwiea{ier arovided by law and, if oy, by consent 1o trans-
Ter or to dismiss the fase wevowdingdy;

70 Whether the deposithons, inspoctions of writhnps oud oty

=l
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Gistovery prurendinggs, el e phipsital exnasination., o
any, nave been cr:»mploieu wndder raie 234); and, il not, subject
to ruie 222, he fixing of time limiis therefor;

5. Whother a triad bricd or memorandum of paints aad xuthori-
ties shall be reguired; and, if so, the fixing of the time of
L serviee and filing thercof;

1. Re-cstimating the time for teial afler inguiny whether a jury
trinl iy 10 be had; and

16,0 Assigning the dale and plaee of the mal in accordanee with
rule 213,
’ X.
Subdivision (b of Rule 215 is amended to read:

RULE 215, SERVICE AND I-'ILING OF PRETRIAL CONFERENCE
. QHDER

2 * #

(b Within five days altee such service of the copy of the pre- .
irtad conforenee ordor any attorney may serveé upon all other atbor.
neys in the case, and file with the clerk, a request for eorrection
or medifieation of this order. The preteial judge may deny, rrand
or provide fov a hearing on suech requoest and cause noliee of his
aclion to e given o each attorney in the case. Aftor the five-day
period, or afior éisposition of a regquest for correction or modifica-
tion if such request is made, the preirial order shatl he filed in the .
case and the clerk shall forthrwith give notice thereof by mail to
aR partics gppearing in the case.

.
Rule 220 is renumbered as Rule 219 and amended o road:

BULE 219. SETTING FOR TRIAL AFTER PRETRIAL CONFER-
ENCE

fa) Ewery case requlred 1o ‘te pretricd t.h.x]l be set for {rial for
a place and tine not earllor Yhen 50 deys after the time of Ming
the pretrial erder {provided the Hme may, within the tourt’s dis.
cretion, be sheriened if aecessary to prevent a dismissal wndez
sactivn 383 of the Code of Civil Procedure or ior other good cause
shown upon noliced metion) and within 32 weeks alter the protrial
corlerenee, giving priorliy to thase cascs entitbed theredo under
the law.

(b} Ii tho time and plm:e of fridl is fixed in the prefricl order
no furtier thercof need boe given. I the o and plave of tricd is
not fixed in the preivial order the clerle shall glve at least 30 days'
notice thereof by mail {unlesy such thne is shortencd lo prevent a
disinissel under scotion 533 of the Code of Civil Procedure or for
other good comse shown upon noticed metion) to all parties appear-
ing in the case. .

. }‘:‘f}" .

Bules 221 apd 222 are repealed and new Ruleg 220, 230.1, 220.2,

5203, 2204, 221 wnd 22 arve added to read:

ROLE 220, SLTWRG FOR TRIAL. WITHCOUT PRETRIAL CONTER-
ENCE xI»t COURT, -5 FHEVING MOOE THAN TEN JURLES
{0) AL least onee a menilt in courts h.wmg more than ten judoes,
freen the eases on ihe oivii acive list in wiich no pretrial con-
forenee s required, oitber lhon <hort causes set under tale 2071,
titmes and places shaell be assipned for o trial setting conforence
during such a period as will pormeit teeir being set for trial not later
et 12 weeks afler the cenferenice. Thid seiting for a irind seitlogz
conferance shali: (i be by or under the supervision of the prosiding
judge; () be in the sequence &5 noarly as possibie in whichh the
eades appear on lhe civil active list; (i) give priorily to those
cascs oniitled theroto under the law; and (v) insofar as denstble
assirn the same date for izl setiing conicrences o thove cises
in whick the same atlorney appears. The presiding judge ghail
provide for a wial setling conference calendar, Motions to eenilnue
aay suceh conlorenee shall de made to the T¥al settink conlerence
judire or, if mot availabie, before the presiding judge; and motions
10 advfmu,, resel, or speciadly set for {rigl setting conference shall
pe made in like muamer as such motions are made in respect to
thie irial of o case. )
(h) The clerk il ive not leds than 60 days' notice by mai of -
the time and place of the arial setting eonlerence in vach ease {9
S parties aopearing theseln unless the parties agree to a shorter
iime oF the court orders the time shortened for good cause shown
upon nolived modion, ind ne further notice thereof need be given
by sny party io ihe case,

HULE 220.1. SETTING FOR TRIAL .HI-‘TEE A TRIRL SEITING
CONFERENCE
Fvery case in which a-t#itd setting conference is had shall be
set for triol for a place and thre not easlior than 30 duys after the
setting confurence {provided the time may, within the court’s dis.
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cretion, be shortencd §f necessary to prevent a dismissal under sec.
tion 5H3 of the Codeaf Civil Proecdure or for pood cause shown
upeh neticed motiond and whhin 12 weeks alter the conference,
siving priority {6 thoge ecases enfitled thereto under the law, This
sotting for 4rlal shall be by the trial seiling judge subject to the
supervision or order of the presiding judge.

RULE 220.2. DUTIES OF ATITORNEYS IN RESPECT TQ TRIAL
SETTING CONFERENCES

(&) Eael party appearing in any case shall attend the trial setting
conference in pesson or by counsel. The persons so attending shall
have sufficient knowicdge of the case to represent to the court
that the cage is or iy not ready for setting and to furnizh sufficient
information to the coutt concerning the case to permit the court
fo delermine if the case is In faet ready to be assigned a deflnite
trial date, . : .

(&) Kach party shall be prepared lo inform the court a5 to what
discovery hag peen completed, what further discovery may be re-
quired and when such discovery can be completed.

RULE 220.3. DUTIES OF THE COURTS IN EESPECT TO TRIAL
SETTING CONFERENCES

At the trial setling conicrence the court shall determine whether
the case is or will be ready for trial, and, if 5o, shall sct a time.and
place for trial.

The court shall not: {i} require any wrillon pre-conference state.
ment, (1) redetermine or restate the issues made by the pleadinga,
(iii) dismiss fictitious defendants or condition the setling of a trial
date upon ‘the dismissal of such fletitious defendants wlthout the
congent of all parties, or.(lv) reguire the parties to disclose evi.
dence or exhlibits. e e

RULE 220.4. SETTING FOR TRIAL WITHOUT PRETRIAL CON-
FERENCE IN COURTS HAVING. TEN OR LESS
JUDGES ’

Any court with ton or less judges shall use the setting procedures
provided in rules 220 threugh 2203, unless it provides by local
rille that cases shall be set for tria} without a trlal setiing confer-
ence. In such event, the court shadl at leasy once a month set for
trial a8 many cases on the eivil active ligt in which no prefrial
conference is required, other than short causes set under rule 2071,
ag may reasonably be tricd durlng the period involved. This setting
for triai shall be by or under the supervision of the presiding judge
or, iIf none, the judge or judges of that court and shail be in the
sequence ad pearty as passible in which the cases appear ont the
<ivil active list, giving priority io those cascs entitied thoreto under
the law. The cleik shatl give at least 90 days' notice by mail of the
lime and place of wisi to all purties appearing in any case so sct
unless the parkies stipuiate o an earllor trial date or the eourt
orders e time shortened 10 prevent a dismissal under seclion 583
of the Code of Civil -Procedure or for other good cause shown upon
noticed mollon. .

RULE 22]. CEHTIFICATE OF READINESS

taj {When required] In any eounty in which the court by local

rule requires a certificate of readiness, no case on the civil active
list shall be set for a pretrial conference, for a trial sctting confer-
enee or for trial unless a certificate of readiness is filed that com-
pites subsiantiaily with this jule,

ih} lCeniemis} A certificate of readiness may be prepared and

(filed by any parly and may be jeined in by any other party %o ihe
faction and shall stuale:

1. Thot the party or parlies signing such certificate are ready
to and deskre 1o have the case sct for prefrial conforence or
trial setling conlerenee, if required, or for triak:
Whil disvovery proeecdings have been commenced or eom-
Meled at the tdme of signing suelt cortificate; '
3. To the exient thien known, what discovery procecdings re
main o e done
4. That all discavery will be completed at least 3¢ days prior
to trind cxeept as may be allowed by order of court for good
suse sitown or as may be by stipulation of the parlies or
through voluntary exchanges of information in preparation
for triad,
_ A pariy will have complied with paragraphs () and {(3) above
if he penerally deseribes the number angd kindy of discovery pro-

G-
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cocdime anitinred. comgleted o remaining to be done, without
identilying names of persons or other details of such discevery,
tor iServiee on nensigning parties and assignment for pretriai
or seiting confercuce, or for trialj A copy of such certificate shall
be served on all parties not sipning the certificate. The cade shall
be assigned a lime and place for a pretrial conference, for a trial
soldng conference or for trial in regular order unless otherwise
ordered by the court upon motion made wpon notice supported by
aifidavit showing grood canse, served and filed within 10 days after
. service of the certificate of readiness. Such motion shall be noticed
for hearing within 10 days after service of notice of motion.

{d} [Time for filing certificate] A certificate of readiness miy he

filed simullancously with an at-issue memorandum or at any
" time thereafier, except that in any court in which a case cnnnot
. be Lirought to trial within six months from the filing of a certificate
of readiness bocavse of the condition of the court's calendar, such
certificale may be filed only upon wotiflcation from the court as
provided in subdivision (e) horeof, '
icy [Noltfication of cligibilily fo file certificatel In any eounty
in which a certificaie of readinesy is required and in which a case
cannal be broughi fo trial within six months from the time a cer-
tifteate of rendiness is Iiled because of the emdition of the court's
calendar, ab Joast onee & mont as many cascs on the civil active
iist ax can be brought o trial durisp the succeeding six months
shutil be selected for notilieation thar the cases are coligible for
fillitg o ceptifteate of readiviess, This selection shall: (1) be by or
unsler the supervision of the presiding jucdae, or, i nope, the judpe
or judges; (i) be jn the sequence as nearly as possible I whieh
Thar Caeses appear on the ehvil aetive st and (1) give priorily to
thode vises entitled thereto under the law. The clerk shall notify
thve parlies to encht of B sotockd coses thai i the cose is ready
fur trial they may file o cerlifiCate of seadiness.

Within 20 days from ihe mafffad of the eleth's notlee any parly
may fite @ corificade of readiness, A case shadl retain it place
an the civil active st even thowg a cerliflente of readiness i5 ot
Iited pursuant to the clerk's notice; provided, however, thay when
such police is given in cach of 1wo months and no cevtifieate s
filed the case shali be removed from the clvil active list and not
“restored Lo thag lixt anless a now at-issue mernorandum be served
and filed

RULE 222 LIMITATIONS ON DISCOVERY

All parties dn ol eases shall be entitled as a matier of right o
conautet discovery proceedings until 56 days before any date set
for the trial of the cgses. The right to conduct discovery proceedings
within 20 days before trial shall be within the discretion of the
volsrt. In excreislng its diserction the court shal ke Into con-
sideration the necedsiity and reasons for such discovery, the &l
cgenee or lack of diligenee of the party secking such discovery and
his reasons fur e naving compleled his discovery prior o 30 dinys
befose iviad, whether the permitting of such diseoviry will prevent
Crhe case from goingr 10 wial on the day set or otherwise interfere
“with the triad caiendar or resalt in prejudice to any parly, and any
olher matter relevent to the request, Nothing herein shall preciude
ar limit voluntary emxchanges of information or discoviery by stipu-
Clation of the perlies within 30 days before trial, but in no covent
shall such exchanpes or stipulalions require a epurt 1o frant s
ccontimiance of trial.

XIII,

Dele 230 is amended to read:

AULE 231. ROQUEST rOR JURY TRIAL IN EQUITY, ETC., CASES
A pavry desiring & jury trial where the right thercto is not juar-
anteed by law shall, affer issue is joined and before or at fie time
of filing the ot-isswe memorandwrn, or within five days after serviee
of =uch raemorandum by any cther party, give notice of motlon
that the whole jssue or any specilic issues of fact hwveolved therein be
triedd by a jury. A copy of the issues of fact proposcd for suhmis-
“sion to ihe jury, In proper form therefor, shatl be served with the
notice of molion. A party desiring to vaecate the selilng for a jury
frial when tho right thereto i not guaraniced by law and when
e setling was modi: by the court without oppostunity for tie
pary 1o oppose it, shall, witkin fve days atler receiving notice from
the clemrk that the case hag been sef for jury tvial, give notice of
molfon to vacate sueh selting and o reset the case for trial by the
seolri without a fuvy. Such maotions shall be npticed for heaving on
the efphith court day after the giving of notice, but if the Law and
"‘Motion Calendar is not regularty heand on that day, tbe hearing
shall be noticed for the next surcceding Law and Motlon Calendar
{ollowing such cighth day; provided, however, on order of the court
far good cause shown, the hearing may be had on an earlier of
later day ‘on notice preseribed by iz court.

T
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Memorandum 67=37 EXHIBIT II |

AMENDED IN SENATE MARCII 9, 1967
SENATE BILL _ . No. 283

f—_
’

Introduced by Sewnetes-Boadlen. Senators Bradley and Song

-

Yebraary 4, 1367

REFEBRRED T0O COMMITTEE ON JUBICIARY

Aw act to add a chapler heasding immediotely preceding Sec-
tion 1237 of, and to add Chapicr 2 (commencing with
Section 127301} to Tithe 7 of Part 3 of, the Code of Cival
Procedure, relating to eminert domain.

The people of the State of Califsrnia do cnact as follows:

Secrion 1. A chapler beading is added immediately pre-
ceding Section 1237 of the Code of Civil Procedure, to read:

Crarter 1. BumimxesT DoMAIN GENBRALLY
See. 2. Chapter 2 {commencing with Scetion 1272.01) is

added to Title 7 of PPart 3 of the Code of Civil Procedure, to
read:

O =3 O = C0 B

LEGISLATIVE COUNSELS DIGEST
8B 253, as smended, Bradley (Jud.). Eminent domain, —
Adds Ch. heading, and adds Cli 2 {comnencing with Sce. 127201}, {gchange of lists

Title ? Pt 3, ... ! of mrt “itmsses
Spe.uhcq [rocednress for diksewosrfin ersinent domain proceedings. and statements of
Sets time for which dewands and eross-demands valuati 3 o

wist be made, preseribing the form and conteits of sueh demands, Yaluation data -

Ao Judicial Comnell to prosesiber by sade; Hmes for sepving end -

fling deanndy 3 enttient dosbain mwdﬂrm’ ditorent ‘r'rei& %hese pre-

seribid 3t the Code of Civid Prosodine:

Specifics what information shall he contained in the 3
veluation d&ta.

Reguires who has served and filed 2 stnbeswesifof valuation
afa fo pive mmcc il e plans to ea eeeribed witnesses not Hsted
e-ikiie b2 L OURIE = ek it e AL

W&hfy to opinion or
or tuiﬂy data required Lo be Tisted 16 JuS staterent but which was not. Requires

witness ;]l:itdnutme be given where information iy diseovered which was not

- - e

Eitrie, tdmlsmon to of gyidence which was required to be, bnt ‘-vhlch_ Forbids N
was not, [is MBewelunsiompitatoment. of witnesses who

Provides that statutory prmdure does not super- | Fere TFequired to
sede statewide or local court rules and prescribas be, btut were not,
the extent to which such rules may vary the pmceduri Listed and Limit«
spacified in statute.

Vote—Majority; Appropnatmano; State Expense-—NO-




. /RICEANGE CF TNFORMATION™
8B 253 —_—D

1 Coapriz 2. Pwoevswnin ExiNenr DoMAIN PROCEEDINGS

2 —3 )
3 127281, {o) Not later than -]-Gmys after the memoran- - £}
4 thhn 10 eb has been seived end filed prior to the date sel for
- i gekalaised-sonforowes), iy party to an ciinent demain pro-.
e 6 ceeding may serve tpon any adverse party and file a demand
: vy Veh:':pe exchangdyvaluation duta,
1?:‘;": szz 5 andrb b8 {b) A party on whom a demand is served may, not later
nL 9 than 10 days after the service of the demand, sexve
gtatements of 10 adverse party and fle a eross-demand to exehan _
’ "11 . data relating to the pareel of property deseribed in tha de-
12 - mand.
13 {e¢)} The demand or cross-demand shall:
14 {1) Deseribe the pareel of property npon which valuation
15 data ig to be exchanged, whieh deseripiion may be made hy

lists of expert
witnesses and
statements of

; 16 reference 1o the cemplaint. list of expert
Chapter 2 (com- 7 {(2) Include » statement in substautm]]y the following form: / witnesses and
pencing with Sectionjs ‘'You are required to scrve: nm‘l file a seabervendt/OT valuation \ statements
3272,01) of Title a in wmplmnoe WILH SOOIsEa T "'""' Tardjof :]he
of Part ag  Code of Civil Procelure not I.ut:-,r than 39 20 days prior to the
> 3 -~ Ty sot for trinljmmdy-subjost4o-Seotion-1078:05-of the<Gode ( EX0SDL as other-
"Wour YTIgNT T0 Rl 22 of-Givil - Ut §0 W1 Z | wish provided in
a::part witne WAIver oF aea right to mtroduce on direet examination dnnng- that chap‘bsz"/
9988 your case in chief any matter reguired to be set forth in your 2

during your case 21
A 95 statomentl valuation data. T @
in chief and of (1) Not later than 10 20 Jays prior to the day set for trial, .

your g7 each party who served a demand or cross-demand and each
- og  party upon whom a demand gr cross-demand shal
29 serve and file a-et f valifation data, A party who
served a demand or eross-danand shall serve his statensent
pon each party on whom he served his demand or cross-de-
g2 mand. Hach party on whom a demand or_erogs-demand was
53 served shall sorve his atatomendfupon the party who sery
g4 the demand or eross-dersand, _
a5 e} Bhe Jinheinl Eonnedl iz b ande; preneidhe Hnen fop
86 wervingg avd filing denaindd and ermaidemiondiy and & time for
g7 weavhng sikd fing datenents of sadbrabon detie thed ave dif-
2§  Forewh Fromr the Haie speelied e dhi seclions bab el pale
‘8¢ shadl peovide ik she teinl will Je hold within 36 days from
4 the day on wlieh the ptatemvnts of valuntion data tie seqhived
43 b sued vales to be serred ant Heds Bueh pale pny previde
42 For b different form of slubrmend B that speeified by pare-
43 ewmph {3y el %W%* {1‘3*-
4 127202 (% -
, 45 &th—um-md-%nmm-mﬂeuwﬁﬂrm—utm
C46  peosvadniended o bicaliod as susxpest-withess by-the paryr A Staterent of
47 =B nasac-and-husiness-ex- vemdernce~nddress-of (FHED
48 person intended to be calied ax a witness by the party to \be exchanged Er_’_..
49 testify to his opinion ef +he xulne of the properiy deseribed
50 m&emdwmm&ndﬂm%eﬂ&emﬁi&e

of expert
. witnesses and
- statements of
valuation data
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dewmome op bepefit I amin to the Tavsar pavect from which
sl property is takews o2 tv any of the fmlwnmg matiers:
(1) The velue of the property :Eﬂucnbed in the demand or
cross-demand,
2) The aomount of the damage, if any, to the remainder of
the larger paveel from which such. pmporiy w taken.

{3) Phe ameunt of the benefit, if any, 6 the remeinder of -

the larger parcel from which sweh proporty i taken.

Cem T AT e e B BATGEE OB 265G HE0 S ATERE -0 — SRl
PELSOL RO AR ose AN ieH=tha apitivisedorred L0 40 -sabdivie.
mﬁﬂqsmm-uvqnéﬂhmm;;m—

feby=Ehe opinion of Witk —wpid-tomoneh-withops Lsted -
reguired-ta-sndwbivieton- fbrof this section 68 o the walae of
the properiy deseribed in the dentand or evess devand and ag
&ﬁwmm%ﬁa&waﬁé%ﬂmm&em
pareel from whish ek propenty is takeme—~g-siofomonie

{b) The statement of valuvation data shall
give the name and business or residence addreas
of the witness and shall include a statement
whether the witness har an opinion as to each of the watters

bisted in subdivision fbinfnd, as 1o cack such molles wpon.
which ke has an apinion, whai, that opinion s and the follow-
ing data to the extent that the.opinion on such mzter 15 based
thereon :

(1) The highest and best use of the propekty.

£2) The applicable zoning and the opicion of the witness
as to the probability of any change in sueh zoning.

{3} A list of the sales, eontracts to sell and purchase, and
leases supperting the opinion.

{4} The cost of reproduction or replacement of the existing
improveraents on the property less whatever depreciation or
obsolescence the mprovements have suffered and the method
of czleulation used to determine depreciation.

{5) The gross income from the property, the deductions
fromr grons ineome; the resaliing net ineome; the reasonnble
From gross dncome, and the resulling net income; the recson-
able net rental value sitribatable to the land and existing
improvements theveon, awrd the esfimaled yross rental inecome
and deivuctions therefrom wpon which such regsonable net
rental value is computed; the rate of capitalization used; ;
and the value indicated by such eapitalization.

{8) If the property is a portien of 2 larger pareel, a de-
seription of the larger parcel frewme which the propexdy i

@

parawmph {3} of subdivision

{1} The names and busmess or residence addresses, if
Enown, of the parties to the transaction.

{2) The location of the property subject to the transasotion.

{8) The date of the transaction.

{4) If recorded, the dute of recording and the volmme and
page where recorded.

{(5) The price and ather terms and eircumstances of the
transaction, In Hen of stating the terms contained in any con-
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tract, lease, or other dccurient, the statement may, if the docn-
ment is available for inspection by the adverse perty, state
the place where and the times when it is available for in
spection,

{d) The statemert >f valuztion data shall include the name, business
or residence address, and busirezss, oceupation, or profession of each person
upon whose opinisn the opinisa veferred te in ~hdivision fa) is based in
whole or in substantisl pars,

(¢) The statement of valuation data shall include & statement, signed
by the witness, that the wiitness has read the siaterment of valuation data and
that it fairly and correctly stsies bis opinlons and knowledge of the matters
therein stated,

(£f) An appraisal repori Shat has been prepared by the witness which
includes the information reguired 4o be included in a statement of valuation
data may be served and filed as a statement ol valuation data.

e L0 Y b

1272.03. The list of exper: witnegses shall include the name. business
or residence address, and business, occupation, or profession of each person
intended to be ecalled as an expert wWitpness by the party and a statement as
to the subgoct matter te which nis, opimisn relates. 15 Tequired to

12Tk W) A party who beaeeemsed-ornl-fledee exchange lists
[ valtalion d.xt shall {h]:'mnt}y p‘]\-L nolice to the partms of expert wit-
TROL Wiiosn e bmer=wmmkorved if, aiter service of his nesses and
T e s e e A
(1} Determines 10 wall ‘i&cxpﬂrt wilness nat listed—torhin statenent
sta.h-mf-uf-m%mtﬂnr& 1 v included in his
CLErMINGS 10 N1 L WiLness aileds ligt of expert
of ‘,.ﬂl.’ti]u"l dataffor the purpose of hrwmg soeh wilness tes- witnesses
ity 10 his oplion of the value of the property deseribed in o
the deninnd or fie oot of the domage or benefit, if any, to

the remafnder of ibe lorzer povael Trom which guch property
145 s fudken;
17 {3} Preteramines fo lmve i owitness ealied hv him t("aufy on
18 direst cxumsinntion duving s case it chicf to any opinion or

T
15 ddate veguimad to be Hsted in the stateuwent of valoation da’(ar'@;‘r that 'it'mﬂ

20 but wlieh was nel so listed ;) oe
G (45 Drscovers any :lata requived to be Hsted in
. o ment of valuation data It which wig net so listed,
. : R) (b} The nolice required by subdivision (a) shall include
pon objection of 2 t'ne_ information specigie.‘d_in Sectior® 127202 @ d sHAI be an € (et
[Vriting; Bub such asiice 1s not required fo be in writing if it
any parBy who serv&? is riven afler the comnencement of the trial, @
IERsAde g txeept os provided ia k:cetlouxﬁﬁé)&p M yche

and files his list,;
of expert witnesses sy Fuhtiondmaeamione oryroresstaterrentts
and statements of oy

va:.ua-blon data in o

1872.01:

1 (2) No parfy required to serve and fle a ;tammmt-of-wlu-

9 atm«h&a;q’?v call it R WILness 10 1esh
4 examinaiion auring ihe cose in chief of the party ealling him

' T RN addiess ofjpeek-asibiogs-tre dightdsder e

m.am-twﬁ ihe party who ealls the witness, statements

a6 {b) No party required to serve and filoses £ valu-

a7 ation dats may ozl a wibiess to testily on diveet nx'smma.tmn

48 during the ease in chief of the party ealling him to his opinion

3y of the m!ue of the property deseribed in the demand or eross-

20 demand er the amount of the damage or benefit, 1f any, to the
41 remainder of the laveer pavedd from which sueh property is fa shatement of
43 taken vnless et i aichader ofc mumbe ity rre—teted valuation data

43 eusdatomant -0 TR TITTY Whe calls The Wilnos. for the witness
C ; 1 ’\Io witisess ealled by ony party vequired to serve and Ygag gerved and
4% Contlm i of vatuation ﬂ.ﬂq moy festifly on direet eta:lm-
14 - nation during the ease in chi~f of the party who ealled him to
iled)7 any eninion or daia requirm to be listed in afstatcment 0
the prty £or such g vilalion datBfuniess such apindon or dats is listed n
'ﬂi‘hmsﬂ stdtmnmm&whﬂnmmﬂmm
50 excopt that tesiimony that is merely an explansation or elabora.-
51 tion of dadta 20 listed is not madnussahle under this seetion.

}
witnresses ‘__,_,/

included in the
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1 i&%%u-){a} The eourt may, opon such ferma a8 may be
just, permit a party to eall 4 witness, or permit & witness

g called by a party to testify to an o-pz'ufml or data on direet
4 examination, during the party’s case in echief where uu,h 5

wilnesg, eptnton, o dain is Tequired to be, but is not,

g 1n sueh party’s

7 that such party has made a goed faith cffort to com 3
g Scetions 127201 aad- 1l it has comphed with See-

I valuation data if the ('mm‘ ﬁndu .

tion +8F nd that, by the date of the service of his ebate-
,»jﬂ“ ;;“E:gégiﬂﬁhi e:
0 {1} Would not mm of rensonable diligence have
]2 deterivined to call sueh witness or discovered or listed such
i3 epinion or data; or
14 {"] Failed to determine to eall such witness or to discover
j5 or list such optnfon or data through mlsmke inadverience,
16 surprise, or excusable néglect.
{b} In making a determination ynder thm secmon the court
shall take into account the fact that the opposi arty
19 lhave relied npon the statexs
20 prcjudlecd if the mtness is c.ﬂled or the testimony eone»ermng
91 snch opinisn or data is given.

1ncludsd

to 15?5;03; in-

e
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1272.08. (a) Except as provided in this section, this chapter does
not supersede or prevent the adoption o5f statewide or local court rules
relating to pretrial, calendaring, or discovery in eminent domsain proceedings.,
Hotwithstanding such rules, any party to an eninent domain proceeding may
serve and file g demand or cross-demand to exchange lists of expert witnesses
and statements of valuation data in accordance with this chapter and, when
such a demand or cross-demand is served and filed, the provisions of this
chapter shall apply unless the rules otherwise provide and sre applicable
in the particular casa,

(b) Statewide or 1local court rules may require that lists of expert
witnesses and statements of valuation data be exchanged in accordance with
this chapter, whether or not a demand for such exchange has been served
and filed pursuant to Section 1272.01.

(¢) Statewide or local courf rules may provide a procedure for the
exchange of lists of expert witnesses and valuation data and such procedurs
shall be followed instead of the procedure provided in thls chapter in a
particular eminent domain proceeding if a pretrial conference is held and
one of the parties requests that the procedure provided by such rules be
followed., The rules establishing such procedure may préscribe the valuation
data to be exchanged, the conditions under which it will be exchanged, and

the consequences of the failure of a party to satisfy such conditions.




)
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. The procedure provided in this chapter does not
prevent the use of evher discovery procedures or Limit the
matters that arc <theswise discoverable in eminent domai
proceedings. NMeither the axistenca of the procedures

provided by this chapter, nor the fact that they
have or have not been invoked by a pariy to the
proceeding, is intended to extend the time for
completion of discovery in the proceeding,

26 mﬂn}Nathing in this chapter makes admisgible a i
/ ] evi-
dence that is not otherwise admissible or permits a wit:iaa to

28 base an opinion on any matter that is not & proper basig f\
29 soeh av opinion, proper .

b2
-3




Memorandvn 67-37 "EXHIBIT III
COMMELTS TO REVISED EILL

Seciion 1272.0L

Comment. Section 1272.01 and the other secticns of this chapter
orovide a simplified procedure for exchanges <f valuation information
in eminent domalin cases. The procedure provided by this chapter is
not mandatory; it applies only if it is invcked by a party to the pro-
ceeding. However, statewide or loeal court rules oy require an exchange
of Inforraticn in 21l cascs anc roy establish alicractive procedures for

chses in which pretriel confoerinces are held. This clgpter dces net super-

seée or prevent odeption of sueh rules. See Scetion 1272.07 and the Corment
to thot scetion. : : .

Existence of the procedure provided by this chapter does not
prevent the use of depositions, interrogatories, or other discovery
procedures in eminent domain proceedings. See Section 1272.08 and the
Comment to that section,

In requiring that demands be served and filed not later than 50
days before the date set for trial, subdivision (a) does not presuppose
that in all cases a trial date will be set more than 50 days in advance.
Tc assure timely filing and service, a party must anticipate the trisl
date that may be set by the court {at a pretrial or trial setting con-
ference or otherwise) and file and serve his demand ai least 50 days
before the date that is fixed for the trial. The 50-day period is
necessary to allow time for the filing and service of crossedemands,
the preparation of lists and statements, and the filing and service of
such lists and statements 20 days before trial.

Subdivisionr(b) permits a party upon whom a demand for an exchange
has been served to serve a cross-demand on any cther party to the pro-
ceeding. Such a cross-demand may be used, for cxample, by a party who

“lw



wishes to protect himself from being required Lo reveal his expert
witnesses and valuaticn data to a party who has only a nominal interest
in the proceeding while receiving no significant informaticn in return.
Under these circumstances, the party upon whom the demand was served
mey wish to serve a cross-demand on the opposing party who has a
substantial interest in the proceeding. Absent such cross-demand, he
would cbtain no valuation data from this pariy since the exchange

takes place only between the party who served the demand and the party
upcn whom the demand was served.

IT a party serves a demand to exchange valuation date on another
party to the proceeding, both the party serving the demand and the
party upon whom the demand has been served arc reguired to exchange
statements of valuation data not later than 20 days prior to the day
sct for trial. Under subdivision (d) the party who scrves a demand
must, as a matter of course, serve his statement of data upon each
party upcn whom he served the demand. The partics required to make
anh exchange may stipulate or agree to the precisc time when the exchange
will take place in order %o insure that it 1s complete and simultaneous.
Lbsent such agreement, the exchange nevertheless will be substantially
simultanecus because both parties normally will file and serve the
required lists and statements approximately 20 days prior to the date

set for trial.



Beotion 1272.02

Corment. Subdivision (&). Seetion 1272.02 requircs that a statement of

valuation data be provided for cach perscn who is to testify to his opinion
as tc value, damages, or bencfits, whether that nerscn qualifies as an
expert or not. TFor exanple, & ctatement must Lo provided for the owner of
the property if he is to testify concerning valuc, danages, cor benefits.

See EVIDENCE CODE § 813(a)(2) {(cwner may testify concerning value).

Subdivisions (b) and {c}. These subdivisions require that each state-

rent of valuation data reecite whether the witness has an opinion as to
value, damages, or benefits and, if he does, what that cpinicn is,., These
subdivisions alsc require the sctting forth of speeified basic data to the
extent that any opinion is Dbased cnereon, Cf, EVIDENCE CODE §§ 814-821.
The subdivisicns do not require that the specificd data be set forth if
the witness'! opinion is not based thereon even theugh such data nay have
teen compiled or ascertained by the witness, For cxanple, if an appraiser
does not suppoert his opinlen as to value by reforence to reproduction
costs or a capitalization of incone, the informeiion speeified by para-
graphs (3) and (&) of subdivisicn (b) need not be given in his statement
cr appraisal report.

Subdivision (d). Subdivisicn (d) requires that cach valuation state-

rent list the name and address, and indicate the business, occupatien or
profession, of any person who will not be calicd as o witness by the party
tut upon whose opinion the testimony of any valuation witness he plans to
call will be based in whole or in part. This informetion is needed by the
cdverse party not only for the general purposc of properly preparing for
trial but elso to enable him to utilize his right under Section 804 of the

-3~



Evidences Ccde to call the export and exanmine hin as if under cross-examination

concerning his opinicn.

Subdivision {e). Subdivision (&) requircs thet each valuation state-

wment inelude a recitaticn, signed by the witness, that he has read the

statement and that it accuratcly reflects his cpinions and information.
The purpose of the requirement is to guard agoinst misinterpretation or
misstatenent of the witness! opinions or supporting doto in preparation
of the statenent.

Subdivision (£). Ordinarily an appraisal report prepared by an

cxpert witness will contain all of the information required by subdivisions
(e}, (@), and (&) to be set forth for such wituess. To the extent that
the report does so, this subdivision permits scrvice and filing of the

report in lieu of a statement of valuation dats for such witness.

-l



beetion 1272.03

Corment. Section 1272.03 reguires the list of cxpert witnesses to
inciude gll perscns to be czlled as experts. The list therefore nust
inelude not only the valuatlon cxperts for whon statoments of valuation
dota or appraisal reports are required by Ssction 1272.02, but also any
cxperts whe will testify conceruing other matters that nay be presented
te the trier of fact to facilitote understanding cnd weighing of the valu-
ation testimony. See EVIDERCE COLE §§ 813(b), 514. For example, in a
case inveolving a partizl taking, if = party intcnds to present expert
testimony concerning the character of the irmprovercnt to be consiructed
by the plaintiff (see EVIDENCE CODE § 813 (b)), thc proposed witness' nenme
ruct be listed. Similarly, a porty is required to 1ist a structural engincer
who is tec tesltify concerning the structural sounfness of an existing building
or & geologist who is to bectify conecerning the cxistence of valusble
ninerals cn the property.

In addition to naming cach proposed expert witness, the 1list nmust
indicate his professicn or calling and identify thoe subject matter of his
testimony. For exemple, the subject metter may bte idertified as "valuation

" "eharacter of proposed improvenernt," "structural scundness of

testinony,
building,” "existence of o0il on subject property," and the like, This
further infeormation is necessary toc apprise the adversc party of the range
and general nature of the expert testineny to be presented at the trizl.
Unlike Section 1272.02, this scction dces not require that the particulars

of the expert oplnicn be stated or that the suppcriing factual data be set

forth.



Bection 1272.04

Comment, Secbion 1272.CL requires that a party promptly advise the
sdverse party if he intends <g call an expert wilness not included in
his 1list of expert witnesses, to call a waluation witness for whom no
statement was provided, or to uge valuation datz that was not listed in a
statement of valuation data. Compliance with the section does not, however,
insure that the party will be pernitted to call the witness or use the

valuation data. See Section 1272.06.



Saguion 1272.095

Comment, Seetizn 1272.05 provides a sanctiion caleculated to insure that
the parties meake a good faith oxchange of lists o expert witnesses and
essential valuation data. For applications of the seme sanction to other
required pretrial disclosures, sce Code of Civil Procedure Sectiong Ysh
(copies of accounts) and 2032 (vhysicians' statoments). Although the
furnishing »f a list of sxpert witnesses and staisments of waluation data
is analogous to roesponding to interrogatories or a request for admissions,
the consequences spacified by Code of Civil Proccedure Section 2034 for
failure or refusal i2 meke discovery sre not mode applicable 4o a fallure
to comply with the requiremenvs of this chapter. Existence of the sanction
provided by Section 1272.05 dozs not, of coursec, prevent those consequences
from attaching to a failure o make discovery when regular discovery
techniques are invoked in tne procecding.

Under exceptional circumstances, the eour: is authorized to permit the
use of a withess or of valuation data not ineluded in the 1ist or statements.
See Section 1272.06 and the Comment to that section.

Section 1272.05 limits only the calling of a witness, or the presentation
of tegtimony, during the case in chief of the perwy calling the witness or
presenting the testimony. The sectisn does not preclude a party from calling
a witnesgs in rebuttal or having a withess give rebuttal testimony that is

atherwise propsr. See San Francisco v. Tillmon Estate Co., 205 ¢al, 651,

272 Pac, 585 (1928); State v. Loop, 127 Cal. Apo.2d 786, 274 P.2d4 885 (195k).

The section also does not preclude a party from bringing out additional
data on redirect =xamination whore it is necessary to meet matters brought

sttt on the cross-examination of his witness. Iowever, the court should

==



exercise diligenes to confine rebuttal and redirect zxamination tos their
proper purpose of meeting mattors brought ocut by the adverse party.
Obviously, a party should not be permitted to deofent the purpose of and
evade the sanction of this chapcer by reserving witnesses and valuation
opinions and data for use ir rebuttal wherse such witnesssg should have been
uged during the case in chief znd such opinions and datas should have been
presented during direct sxamination. Although rebultal properly may include
tegtimony "affered for the purpose of destroying the =ffect” of evidence

previously intraduced by an adverss party (sce State v. Loop, supra),

rarely if sver should opinions and data that cculd and should have been

set forth in statements of wvoalustion dats he considerzd t2 be proper rebuttal

of contradictory ospinions or inconsistent data offersd by the adverse party.
Applicatisn of the concept of "case in chief" to the presentation of

evidence by the plaintlff requirces particular ottention. As the burden of

proof on the issuss of wvaluc and damages is upon the defendants (see San

Troncisco v. Tillman Estats Co.. supra), thosz parties ordinarily are

permittad to present their cose in chief first in the order of the trial.
Therefore, the following prosountation by the plaintiff may include evidencs
of two kinds; 1.2., evidence cowprising the case in chief of the plaintiff
and evidence in rebuttal 2f ewvidsnce previously presented by the defendants.
If the evidence offered in rebuttal is proper as such, this section does

not prevent its presentation at that time.



Section 1272.06

Comment. Section 1272.00 allows the court (o permit a party who has
made a good faith effort to comply with Sections 1272.01-1272.04 to call
a witness or use wvazluatisn data that was not included in his list of
expert witnesses or statements of valuation data. The standards set sut
in the section are similar to those applied under Code of Civil Procedure
Section 657 (for granting a new trisl upon newly discovered evidence) and
under Code of Civil Procedure Sectiosn 473 (for relieving a party from
default). The court should apply the same standards in making determinations
under this section. The eonsideration listed in subdivision (b) 1is
Important but is not necessarily the only consideration to be taken into
aceount in making determinations under this section.

The ecourt, in permitting o party to call a witness or use valuation
data under this ssctiosn, moy inposs such limitctions and eonditions as the

courc gdetermines to be Just under the circumstances of the particular case.



Jectisn 1272.07

Cormment. Section 1272.07 takes int> account the facts that (1)
calendaring and pretrial procadures In eminens domain cases are governed
by rules adopted by the Judicial Council, rather than by statute, and (2)
in some countiss local courts have established mandataory procedures for
the exchange of appraisal repcrts and other information as 2 means of making
pretrial conferences more effective, of assuring readiness for trial,
and of attaining rociproeity of disclosure under the variosus discovery
procedures. In Los Angeles County, for example, procedure prior to trial
in eminent domain cases is govorned by o policy nemorandum.  See Policy

Menmorandum, Pretrial, Biscovery ond Calendsring in Eminent Domain Cases,

Superior Court, County of Los Angeles; Me(oy, Pretrial in Eminent Domain

Actions, 38 L.A, 3ar Bull. 420 (1963), reprinved in 1 Modern Practice
Commentator Si4 (1964). Under that memorandum, an initial pretrial order
reguires that appraisal reports bte furnished o the court at the time of

the final pretrial conference, The reports arc sxchanged among ths parties
if the court determines the reports to be "commarable"” and an axchange to

be apprapriate in the particular case. The power of a trial court to require
such an exchangs in eminent donmaln proceedings was recognized in Swarizman

v. Superior Court, 231 Cal. App.2d 195, 200-20L, 41 Cal. Rptr. 721, 726-728

{1964).

, This sectiozn permits the cdoption or continuation of such rules and
nrocedures as those existing in Los Angeles County. However, subdivision
{a) assures that the procedurz of this chapter is available in all eounties
and in all cases unless such rules provide an aliernative procedure and

specify that this chapter's provisions shall not be applicable.

-10-



In keeping with the views zxpressed in tihe Swartzman decision, sub-
d¢ivigion (b) permits court rules 4o rsguire an cxchangs of the. information

]

specified by this chapter, whether 2r not a party serves and files a demand
for such an exchange.

Subdivision () authorizes the adoption of court rules to establish a
procedurs for exchange of valuation information as a part 2f the pretfrial
procedure, Berause of the substantial differences between an exchange
ander the auspices of the court and one accomplished by service and filing
under this chapter, subdivisisn (¢) permits the court rules that establish
the former procedurs to gpecify the information £2 be exchanged, the
conditione under which the profleored information will or will not be
axchanged, and the consegusences of any failurse 2 comply with the rules.

The procedure provided by such rules would be applicable to any casse
whers there is g pretrial and one of ths partizs reguests that valuation
information be sxchanged according to the proczdure provided by the rules,
However, if there is no pretrial conference in a particular case, the
procedure provided by the statuie would gdvern. And, aven where thare is
a pretrial confersnce, the pariics can in effect stipulate (by not making
a request that the procedure provided by tha rules for the exchange of
valuation data be used) that the exchange be governed by the statute rather
than the rulss., This might occur, for example, where the parties on both
gides have confidence that a falr exchange would take place without the
necessity of the court reviewing the material o be exchanged to determine

that it is a fair exchange of comparable information.

-11-



Soetion 1272.08

Compent, This chapter has no effect on thez use of discovery procedures,
an the matters that may be discovered, or on the time for completion of
discovery. It should be noted, howevar, that o party may he entitled to
a protective order if no good cavse ig shown Tor the taking of a d=position

of his expert priosr tz the zxchonge of valuation data. See Swartzman v,

Superior Court, 231 Cal. App.2d 195, 41 Cal. Rptr. 721 (1964).

-12-



Section 1272.09

Corment. The admigsion of evidence in eminent domain proceedings is
governed by Svidence Code Secticns 810-822 and other provisions of the
Evlidence Code, The exchange of information pursuant o this chapter has

no effect on the rules set out in the Evidence Code.



Memo 6737 EXHIBIT TV

Vi, EMINENT DOMAIN {INCLUDING INVERSE
CONDEMNATION)
A. Peclicy Memcrandum ‘ : ;

1. Contested eminent demeain cases 2re guvernad by Cealifornia
Rules of Court, Rules 206 to 222, inclusive, with respect lo sstting for
pretrial and trial and with respect to pretrial and setfiement confer-
efces. - '

2. Expereace has shown that in ordss to make discovery and,
prefria! procedures efiective and to properly control the calardaring;
of eminent domain cases for preirial conferences and for trial, the'
“court must insist on Compliance with the California Rules of Court:
and with the provisians of this Policy Msmorandum, provided that in.
“the exercise of the court’s discrefion and for good cause, complisnce
with the provisions of this policy Memorandum may be waived in any
Iparﬁcufar case. o '

3. it is the policy of the courf in seifing such cases for pretrial
and trial Jo give them the priority to which they are entitled by law.
{C.C.P., sec. 1284} All such cases should ke brought to Hial if pos-
sible within fwelve months sfter the filing of the complaint, :

Counse! are expected to assist the court in carrying out this
policy by vompliance with the Rules end with the following -proce-
dures with respect to calendaring, prefrial, and discovery.

: 4. This Policy Memorandum shall apply to eminent domein cases
in the Cerntral District, and fo all such casss in ary other Districts
. when so ordered by the judge presiding in the Master Calendsr De-.
partment in any such District : .

5. In order to assure untformity in emineni domain cases [in-
cleding inverse condemnation cases) all prefrial conferences, together
with a¥t law and motion matters, {except motions to iransfer to an-
other district, which are heard in the masler calendar depariment], all
-discovery procedures, all exparte orders and judgments, aff stipulated
and othar uncortested matters, ol contesied matters for frisl and
determination of issues when such issues are for determination of the -
court rather than o jury and such issues are submitied for trial and
vefermination by the court, will be handled in Department 64 of the
Eourt, Department 64 has been designated by the Presiding Judge
as a specisl department for all of the sfated purgoses.

6. All emirent domain cases are set for o firsi pretrial confer
ence within sixty days after the filing of the: memorandum to sef. At
that conference the Court, with the help of counsel, will seffle the
Cissues to be tried and set 2 dote for the trial of the case, a5 well as
the date for a final pretrial conference about thirty days before the
date set for trial. Since the date then set for the trial will usuaily be
six months afier the first preteial conference, counsel will be expected
to keep that dale availsble, thus efiminating the necessity for continu-
ance because of conflicting engagements. Counsel will ko be ex-
pected to complete all their discovery between the first and final
prefrial conferences. Centinuances of the Tina! pretrial confersnce for
- that purpose will only be granted on an affirmative showing of good
causs, : . .




/

B. Pretrial, Discovery, Other Proceedings Before Trial and
Calsndaring :
gt . . - N - :

. "MNo eminent domain case shall be sal for & preiral confer- |

“ense o for d5iz! until it is at issue and unless s party thereto has

served and filsd & memorandum fo seh” {Rule 206 (bxhibi B]

2. ln order fo exnedite the seifing of a confested eminent
domain czse for prefrial and irial, the summors should be served
prompily on all defendants, and answers should bo filed sromptly
after the service of sammons, While rsasonable edensions of time fo:
answer may progsrly be agreed fo by counsel, the court considers’
that in fthe ordinary cese an exlansion of fime for more than sixty
days is not reasonebie where the scle resson for such delay is to give -
1o o defendant's counsel Hime o secure professional appraisals of the
property taken or camaged, . .

' tn most cazes an answer can and should be filed within sixty
days based cn the information as to the value of the property faken
or damagad then aveilable, having in miad the owner's right 1o fle
an amerdad answer on stipulsiion or by order of the court on molion
afier he has oblained an adesuste appraisal. The eatly filing of an

1
H

answer will enabie the court, upon the filing of a memorandum to

sed, to set the case for pretrial and for tris! within twalve months
-after the commencement of the action, gn dales which are agreeable
to il counssl, o

3. In preparing answers to cornplaints in eminent domain casas,
ceunsal are expucted to comply with the requirement of seclion 1246,
Cods of Tivii Frocedure, thai "lejach uzfendant musi, by answer,
set forth sie or interast in each parcel of propsrty described
in the comp n if any, which ha claims for each of’

A s .
hen in sention 248,

L. First Prc

b When §

case (Exhicit B!

date for a first prefiial
ng of the memorandum. ,
2. Where all parfies eppearng in the acBon agree in writing,
by letter or stipulatior filed with iha pretrisl Setting Clerk in De-
patiment 4 concurrently with ths memarandum 1o sel, the first pra-
iz} confarence will bs set oa ey one of three dates within said

period of sixty days as requested by the porties. B the parfies do act

agree, counse! for the party filing the memorandum to set, by fetter”

to the Pretrial Selting Clark in Department 64 with copy to each
other party eppearing in the action in propris persona or by counsel,
filed with the memcrandum to set, may request hat the case be set
for the first pretrial confzrence on any one of three defes, in whick
avent the case will be set for such conforence on one of those dates
undess withia five days from the date of such request, any party ap-
pearing in ths action, by lsiter to the Preirial Satting Clerk in De-
partment &% with copy to all other parties appearing in the action,
objects to &l such detes and requests that such canference be set on
any one of fhree other dates. If within five days thereafter the parties
do not advise the said Prefrial Setting Clask in writing thet they have
agreed ona mutually conveniznt date, the case will be set for a first

_pretrial conlerencs by direciian of the judge asdigned for that pur-

pose by the Presiding Judge on a dale within said period of sixty
aays codvenient fo the court, which date will he changed caly on

‘motion ¢ an affirmative showing of goed cawse. Notice of the date

set' for the preinial confersnce [Bxhibil C} will be seat by the said
Pretriz! Setting Clerk to &li parties appeaoring in the action as re-
quired iy Rule 209,

- R""‘




J3. The fist pretiial conference will be held for the purpose of
discussing and securing agresment on all matters set forth in the
joint statement fo be filed as provided in paragraph (5 of this Policy
Memarandum, and such other meifers as may be suggested by the
judge presiding at such conference or by the parties then present.
When necessary, a reascnable continuance may be granted in order
that the pariies can agred en &l such matters before securing their
appraisals and engaging in discovary proceedings. At such conference
the court will also discuss the possibility of sstilement,

4. At the fiest preirial conference the court will also fix the
-date for the #ial and o date for the final pretrial conference not
mare than thicty days befare the date so fixed for the trial, having
in_mind the calendars of counsel and the calendar of the cours. When
such dates are fixed, counsel will be expecied to aveid conflicting ea-
gédgements.

The dates set for the final pretrial conference or for the irial
may be changed by the court in Department 64 an motion on nofice
to all interested parties, on en affirmative shawirg of good cause.
The court expecis counsel fo give notice of any such mofian premptiy
on discovering good cause therefor. Reserved dates for motions may
be obtained from the clerk in Departmert 64, :

5. Unless the first pretrial conferance is waived as herainafier

provided, sach party eppesring in the case shall attend the first
pretrial conference by counse!, br if adne, in parson, and shall have
a thorough knowledge of the case and e prepared fo discuss it and
make sfipulations or admissions where appropriate, and be prepared
fo agree on a date for the final pretrial con&rance and for the trial.

6. H is the policy of the court to require the filing of & {oint

statemant at or befors the fime set for the first pretrial confersnce
evidencing the extent to which counsel are egreed on matiers which
should be agreed on st the first prefrial conferenze, including a date
for the final pretrial conference and for the trial. The court has pre-
i pared a chacflis‘r ot all such matters, which should be ysed by counssl
Yas a quide in preparing the required joint statement. Copies of the
lcheck list are available af the main or any branch office of the
*Coaunty Clerk. (See Ssction VIl ) )

[0 % Mt is the policy of the court to waive the first pretrial con-

+fersnes when the joint statement evidences the agreement of counsel

on 2k snatters set forth in the check list which are applicable to the”

s periicular case, on condition that the joint stalement, together with
.i a request for such waiver, s filed not less than ten days before the
Viime set for the first pretrial conference. In that evert, counsel may
‘el the pretrial clerk in Depariment &4 on the second court-day be-
jiere the day set for such confereacs, to defermine whether appeor-
ance af the canference is necessary. t

8. At the corclusion of the first pretrial conference, or upon
“he waiver of such conference if the joint statemert is approved, the
Leourt will prepare & first pretrial conference order ssiling forth all
Lmelters agress] on excapt the several peities” estimalas of value [see
dlule 215 subd. {11, inciuding the dite sel for the final prefrial con-
“izrence’and fer the $rial, and serve and file such order as provided in
JRuls T30 - - . e

S




trial confererce ana
ence, the pariies are expe
tars and eny deposition snd discovery p
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. 55 Mey So pro- .
vided in the frst preivisl oraer, Includic nge of all vaia-
tion data as msy, be agreed on by the pariies. During suzh pericd
the parties are also expscted fo confer in perion or by corespon-
dence to reach sgieerment upon as many additional matters as pos-
sinls, '
2. Counsel are reminded that at the first premial conference or
at-any time befors or af the fine! prelrial conferance, the parties may
by stipulation alse submi? to the judge assigned for that purpose, and
sich judge may defermine, any other matier which will aid in the
disposition of the case. [See Rule 212, subdivision bl
. E. Final Pretrial Conference ,
w0 b At or before the final pretrial conference, when ordered by
dhos court, the parties will subrit o the pretrial confarence judge a
joint writien statemsant of all matters agreed on subsequent to the
first prefrial confersnce and a joiat written siatemenl or sepearate
written slatements of the factual and legal contertons 1o be made as
to the issues remaining in dispute, o the extent that such matters:
have not previously bean incarporated in any pariial prefrial confer-
ence order or emendment therste. [Ses Rule 210 :
2. At such conference, when so ordered by the court, the par-
ties will submit to the court & descriotive fist of all meps, photo-
graphs and other documentary exhitits whick either party then in-
tends to offer in evidernce, exzep! documents either party may infend
to vse for impeachrent, with ¢ stetement indicating which ones may
be marked in avidence af the beginaing of the #rial end which onas F apantacnil
are fo be merkad for loentification. In the discretion of the courr pﬂf 'ng,‘- ﬁ been
said fist may be includes, in wasle or in part, as'a part of the joini bttt T
wiitten staternent required Yo be filed af or befare such conference. Fere -
Yo the axtent thal such exhikits are then avoiable, thay should be
produced at the time of the final arefrial conference and marked by
the clerk as exhibils in evidence or Jor identilicaiion. The provisions of
this paragreph do net preclede the produttion of other exhibiis :;J
the time of trial, .
2, Prior o the final pratial conferance each party will subrnii™y
in camera fo the court in writing & memareadum setiing forik in
summary form a statement of the opinions of zach of their respaciive’
appraisers and other veluation withesses as fo 1) the velup of eazh
parcel to be teken, (2} severance damaqes, if eny, and (3} the valus

]
=

- v

of the berefits rasuling from the construction of the propused pubfic |

work, and other information and deta es may be reguestad by the y Lot pit s
coury. Such memoranda shall not he filed srd af fime of final pretrial o,
conference may be returned fo the respective perlies or ardered ex W £>

changed if deemed comparable aad in compilance with the first pre.
triaj order. The sequiremerts with refersnce o appraisal reports or
other valuation data as gererally required are set forth in Exhibit E.’_J
4. At the conclusior of the final preirial conference the judge
a3 required by Rule 214 will prepare = final pretrisl corfersace order.
shell ircorporete by refereice any pertis! pretrial conference order
and a statement of any armendments therets anc of the matiers then
agread on, the list of proposed exhibits if submiltea by the parties
with their sfipulation with respect thereto, a statement of any facivel
and lega! confentions mads by each party as fo the issuss remaining :
in dispute, which have not beea set forth in any partizl preirial order ;
_or smendment thereto, and a concise and descriptive stafemant of
every ruling end order of the judge at the final preiriel conference
- on any maiter which has theretcfore been determined or wiii aid the
- goourt in the dispesition of the case. )
5. The final pretrial corference order will be servea and filed
as provided in Rule 215,

Y
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‘one of the follcwing: (1} the Tacks sgreed 4o, B thad

. by whom?

F. Checl L't {or Comyl Sisterannts for Birst Pre-
* trial Cenfoerancs in Eminern ; ?rcz;eedings
Lo A jeint writren sfaiemen crti fhe gesition of ihe:

* t
v 2 of tnis chack list muost

parties as to all matiers ste
i st pratrial conference in

he fied &t or 'a ors ths = hs
contested eminent domeain cas

Fach such statement sh n the caphio
of the Arr"el or pares vch if refare, Paragraph
hearmgs herewm showia be-usad by countel in. PFETIANNG SUCH
ments.

2. As tc sach of the iterns reforred fo in this peras

. ' the Hem
; i ab-:» When the
i siafe his con-

“disputed”, or [3) that the particular
parties cannot agree on any m atter, exch t,u.—fy sha!

Fenticns with ressact thorelo.

A“ 0: ‘ihe f{>||¢_,-wmc: Hems

) are to be incleded a5 to cach parcat
n preganag the joint staiement:

laj Date of Filing Complaint end of lsszzace of Summons.
ESea C.CP. sec. 1249

(b Mames ard capaciiios of nII purw s served and of per-
ties not served. '

fe} tmmadiate Fc;s:i:ron: EJTQ"IVE dete of order for im-.
mediate postession.

e Dssuupﬂon of Proparty: Address, legal descrlphon of
land or property to be teken and of ramammg prcpar? if any: area
of property: existing structurss and |m,ﬁovof‘rmn any; exisiing
encumbrances; existing lsases; and axizting zoning.

f=) Naiure Exjent or Character and Ownership of e sev-
veral estates or interests o be ieken.
A Purpose of Aﬂqms:.;on ard a brisf c:em,ra] descr; ipHicn
of the propased public work. . :

fa] Condemner's Estimeted Yaluation. Flaintiff may include
Jhere a stotement as to ifs source, such as a siaff or sther preliminary
appraisal, i
. () Condemnaas Estimated Valuatior. The party may ir-
élude here & statement s o s source, such as the owner's opnian
of valug or a prei-msfﬁry appraisal. :
p -} -Whethar severance damages ara claimed, and if
: i Whether bens'tis are -:!airred by the conslruction of
H’ii, pmpoaeo public work, and if 0, wha! benalits? g
1r.] Bates for V’*!drlhﬁ’i Data Fxc.‘mge‘ '

[ii ~Jssues. Whelher there are any other issues fo be de-
iﬁrmmaé in addition 1o the |ssu3 51 value, :
. {m} Available Trizl Dates—Fi in n.d less than two dates at’
least 30 davs prior fo expiralion of one year frem the date the aciion
was commenced. ) '
: () Available Final Pretrial Coaference Dates—fill in ab

¥

least twa ca.‘as nat less thaa 63 days prior fo expiration of one year

aﬂar the date i J’;J"nm\ms WES IESUS. R
- fG Other matrers agreed on or admiifed,
. [p# Whether any party contcrroame;.',.,sh & mailon 0

transfer the irial io ancther Superior Court Dis 1i fur trial and, if
sg, whizh parry. '
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- MNete: The tnformatlion reguired by the fereguing-check list

should be based oo all informalion avaionle et of fie date of ihe
réquired joint statement. If the parties so desire, the information re-
quired by Hems [g} ard [k} may be fuinished in & separate wpple-
rhental statement. When the parties cennot agree on the dafes re-
quired under items (i) and [m]. the stalement should include twe dates
in each insfance which are avallable to counsel for each of the pariies,
i 3. if tha parties so desirs, the statement may conclude with &
joint request for a waiver of the first pretrial conference. ln that

~event, the stetement must be fied not tess then ten days before the

date set-for such canferencé. : .
. This Policy Memorandurm shall be effective on and affer July 1.
1966, . :

= DATED: June 15, 1964
' LLOYD S, NiX,

Presiding Judga

_ Exhibit £
REQLHREMENTS FOR VALUATION DATA

Tha pirfes zre erdarod fo ¢ appraizal reports upon which

-they intend to rely at the fime of trial, if any, with the clerk in
Departrment 64, on or before five days before the final pretrial. -
any party intends to have an owneér or any witness, other than the
sppraisers whase sporsisal reports are to be submitted,  testify in-

this case with respect fo valuation, such party shall olso file with the

court on the same date the name of such person, his opinion as to,

valuation, and afl factual dzta, not ctfiervise submitted, upon which
such opinion is based, including market! ddia." reproduction studies,
ard capitahization sludies, in ac much detail as praciicable. If the
court determines said reports to be comparable, and W it appears
just and’ proper to.do so, 2n exchange will be ordered. If the court
does not order an exchange, the courd will initial fhe document: for
identification 5t the time of #rial. Except as set forth herein, and
excent for the purpase of rebutial, the parties wilt not be permittad
¥o cail eny witness to testify on direct examinetion to an opinion of
value, & zale, a reproduction study or ceditalization study, unless
Lubmitted fo the court as set forth above. ' '

42 In the event & party subsequently discovers any information
“Which should have been suomitted as set forth in the preceding pars-

aash, and desires in good faith fo use the information at fime of

frial s must immediately nolify the other pariy jo this effeci, and
prov’iz the other party with The said information, and show good’

tau:t {5 the cowrt, either in Depariment &4 or the trial departraent,
that he should be pormifted to use such informatian at the trial.

“In the eveat a parly intends to uss an expert other than those
who will festify with respect to valuation a: set fosth above, saic
party shall disclose, prior to the final pretrial in this cese, if possible.
or as socn thereafter as such informalion s aveilabls, the name anc

ol . - .r . 1 H
address of the said person, if known, and the nature of the testimony

of said witness to be used af the trial of this case.

The appraizal report shall bear the title and number of the case,
the parcel numbers involved, the narmes of the defendant owners of
the parcels involved, and the date of final pretrial, an the ouiside
tover of the appraisal report, and shall inciude, 3s Minimum, clea:
and concise statemeants of the folfowing: -

2 L A description of ine property including, as a minimum, ¢
plot plan not necessarily to scals) showing the size, shape, dimansions
of the property baing acquiced and its lacalion to shreat accesses.
Additional information relating fo. tesvain, utifiiies. principai streei

dccesses, location of improvements upon the property, and the rela-

fionship of the property to and description of & larger parcel of
which it is & part, when appropriate, if necassary for understanding
of the appraisal problam. : .

- 2. Present zoning of propsriy, and if the existing use is in-

tcnsusie:ﬁ with: thé present zoning, the -acthanty for which such use is

permitted.

&7
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~. 3. A statement of the sppraiser’s ontnion of the highest and
best use ¢f the property. H such use is inconsisient with the present
zoning, & concise stetement of factual matter upon which the opinion
of probable zone change was predizated. The appraiser's opinion of
the market value of the property being scquired and i the property is-
part of a larger parcel, his opinion of severance damage, if any, and
special bensfits, if any. If the appraiser is of the opinion that there
is no severance damage or speciai bedsfit, & stetement o fhis sffect
should be included. - . -
- 4, The valuaiion approachss or mothods utilized in the forma-
tion of the eppraiser’s opinien shouid ke set forth in a brief state-
ment. If any approach or method is nol specifisd, it shall be pre- -
sumsad that the approissr did not consider itin arriving at his opinion.

' 5. Where market date or seles are utilized the following
informetion as to sach sele: legal description and eddrass, i avail-
able, or other sufficient dssignaticn for ii‘:l’tﬁﬁ(‘.aﬁﬂn; size and thaps-
of property; zening; date of sale or franzacticn; names of buyer and
seller; nature end brief description of improvemen!s, if snv; price
paid and terms of sale: with whom and when the wle way verified.
«Which sales are coansidered indicative of the value of thz properly.
Gross multiplier vsed, i any. :

- b T repecduction cost studies are made, the following in-
formetion must be submitted: description of improvemants; size and
a‘ea of building: fvbe of construzticn; ace of bullaing: cendition of
builtings indicating shssisticy end g::'leag,e‘;if,i"an; rambiriry eoonsmic

Hlode b oo g N P Nl BT proses’ e pacwel
ii.‘.’e’ T RIS I SOET TEINL T OF OF AL SOrT AT o esn o C?:.'Q:L—
Y h phd

lish cost to replace improvaments; depreciation allowaace used dnd
~the besis therefor. _ )
7. H a capitaiizetion or ¢iber income study s made, the fol-
lowing mirimum infermaticn should be included, where ralevant:-
gross income ulilized in computations ‘end whsihar acteal income:
being produted or assumed income s used and the besis thersfor:
erumsration ¢f expense items expected, the respective anicunts
thereof and whether said amounts are based upoa achuial or asscurmed
expznses; methed of processing or fisating income; capiialinehion’
rate or ratss or multiplisr used; if the recapiure of improvements is |
provided for, (land residual method), a statemant of the remaining .
ecanomic life of improvements used znd rede of capitalization applied -
{0 residual land; if annuity methods vsed, & statement of the antici-
pated economic period in which payments are expectad and the dis- |
count rate used, and the residusl value of the land adopled in the .
‘study. The valustion indicated by said meshod or methods.
. 8. Lease information, if eppiicable, including terms of exst
ing lesses and names and addresses of lfessors, lessees, and other
perans who verified the infermation.
Dated:
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Mr. John H. DeMoully
Executive Secretary
California Law Revision Commission
Stanford University
Stanford, California

Re: Recommendation of California Law Revision Commission
Relating to Discovery in Eminent Domain Proceedings
{SB 253} )

Dear Mr. DeMoully:

The Law Revision Commission's proposed statute relating
to discovery in eminent domain proceedings has been embodied
without substantial change, I believe, in Senate Bill No. 253 now
pending in the legislature. I believe SB 253 has pasged the
Senate and is now awaiting action by the Assembly. Accordingly,
it may well be pretty late to propose amendments.

I am informed, however, that the Law Revision Commission
continues to be interested in suggestions from members of the Bar
and others concerning its proposal and will consider incorporating
such suggestions in its comments on the proposed statute. I have
a suggestion I would like to make.

The proposed statute requires, if a party asks for it
in time, an exchange of information concerning witnesses to be
called and evidence to be praszented. The sanctions for failure
to comply with the reaquirements of the statute consist of the
exclusion of evidence at the trial. It is expressly provided in
all three subsections of proposed section 1272.04 of the Code of
Civil Procedure that the exclusionary sanctions apply only during
the "case in chief" of the party against whom they operate. They
do not apply to prevent the reception of evidence ocffered in
rebuttal. The Commission's comment on proposed section 1272.04
appearing on page 28 of the Commission®s Annnal Report issued in
December 1966 makes this clear. The reason for the distinction
between a partv's case in chief and his rebuttal is logical.

I am concerned, however, that many trial judges will be
inclined to oversimplify this distinction so as to xeject any
evidence offered by the condemncr during its main presentation of
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evidence if the offered evidence or the offered witness was not
listed in the pre~trial exchange of valuation data. It will be
contended many times, I am convinced, that zll the evidence
offered by the condemnor during thait poriicon of the trial which
immediately follows the landowner's cagse in chief on valuation is
part of the condemncr's “case in chisf." Many pecplie assume this
to be true without reflecting on the tryve nature of this portion
of the condemnor's case.

Actually, after the landowner nas rested his case in
chief, the condemncr almost always immediately presents evidence
of two kinds. It seeks to rebuit the case of the landowner and
also to offer affirmative evidence in its own behalf. Both kinds
of evidence are proper at this stage of the proceedings. However,
if the dual nature of the initial presentation of evidence by the
condemnor is not appreciated, the exclusionary rules of proposed
section 1272.04 may well operate to prevent the piaintiff from
rebutting the landowner's case. There is no corresponding
problem for the landowner, since he cannoit present rebuttal
evidence during his initizl presentation, and the evidence he
produces after the condemnor's presentation will normally consgist
only of rebuttal evidence.

I am satisfied that many trial judges will not perceive
these distinctions readily, and I know from perscnal experience
it is sometimes difficult to explain such concepts in court
during the course of a closely contested trial. Ideally, the
statute ghould clear the matter up by containing, possibly, a
subsection (d} scmething like this:

“{d) The term 'case in chief' as used in
thiz gection doesz rnot include that portion of
a party’s presentation of evidence which is
caleviated to rebut svidence previously given
by another party, regardiess of when during the
trial such rebuttal evidence iz presented.”

This draftsmanship could be improved on, i am sure, but it gives
a pretty clear idea of the point I am trying to make.

The kill may be too far along in the legislature to
make an amendment to this effect feasible. Short of such an
amendment, I would respectfully suggest that the Law Revision
Commission mention this matter in its comnent on proposed section
1272.04. Tt could do this by inserting a sentence such as the
following between the second and third sentences of the second
full paragraph of the Commission's comment as printed on page 28
of the Annual Report:
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"The condemnor would be allow call
such witnesses ov uss such valua ata durlng
what is normally its main pres o f

evidence to the extent it is szeking to rebut
eviderce intrcduced by the landowner during his
initial presentation, and the landowier would be
allowed bto call such witnesses or use such
valuation data after the condemnor has rested
ity main case.t

Again, of courss, The precise language of the comment would be
what the Commissicn drefers: I only cifer the above sentence as a
suggestion.

I would appreciate it 1f this suggestion were called to
the attention of the Commission stk an early date. I am sorry I
have not made it ecarlier; I simply wasn't ahlie to reflect fully
on the proposed legislation until recently. I do think the
problem iz one of considerable practical significance, however,
and that is why I commend it most seriously to the attention of
the Commission.

Very trsly yours,

CHARLES T. VAN DEUSEN
CTVD:sh
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He: Senste Bill No. 253 "Dlscuvery
In Eninent Domalin Matsters”

Dear Commissloner Hsa

Thiz lesgve ooocur telepnens conver-
sation of Wednesday by o Lo the commentis wWe
have regarding tni" k ; iz pirained, we fesl 1T is &
bad bill., In gensral, we feel that the objective of estapn-
lishing a prceadure for emirvent domailn Jdiscovery on a state-
wide basis could be better zccomplished through addiblons and’
or changes in the oo gr, By such means the individual
court cculd betier sgovery on & CAs¢ by case basis sc
as Lo ﬂvaid unrairn : The hsaragsment which might very
weil pe inherent in & procedure ser up oy Senate IJill No.25H7Z.
Certainly any rules wnich should prove ill-advis ed couid be
more easily amended than could an 1lli-zdvised statute&

Though wa hnavs L gstudied this D1llil in the detsa
in which you did, we woula like uvo sget forth, for your infor-
mation, scme of The objecitions we have to the bili:

{1} The biil does not provide for an exchange of
valuation data or an excl =nge of VaidauLGQ or appralsal reporis;
ﬂatner. iz pPﬂVlQEu Jor an exchange of & "Sza‘ ament of Valuation

ta.” It would appeal that sucn "statement” would be prepared

on numbered, lezgl paper Ty counsel Ior the partles and in the
order as set forth in Sectlon 1272.02 of the pill. There iu

-

ne prevision for merely serving a copy of an appralisal repor

ar
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harassed, However, shoald we. ba, we could, and probably would,
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ts Liled in “ﬂﬁ acticn in zonnection with other parcels as

a Ja%iu fopr alleged impeschment. Thess ccollateral issues could

unduly prelong condemnetion trials,

An appraiszer employed by 2ither party is doing work
and writing a report for the particular 1itigation for wnich he
iz employed, He is noet publishing the resulits of his investi
gation for all the world to ses, o copy, and Lo xakp use GL;
without any additional compsnaasicn pald oo nim. Many appralsal
reports set forthn that they are prepared Ior ”11.1“@& pubklicacioin.
The procedure speilied out In Senate Bill Ho, 253 defeats this
lawlful and fair objective of the appraiser. IV szllows litigants
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resesren, hils thinking, and nis vliimaie epinions., Therealter
wased on the aunr»ﬁsel*c work, the owner could testify at the

rial.
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pied or paraphrased by counsel,
Sad wal
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