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Memorandum 67 -20 

Subject: Senate Bill No. 252 (Abandonment or Termination of a Lease) 

Attached as Exhibit I (pink) is a revision of this bill designed to 

effectuate the decisions made at the January meeting. Exhibit II (yellow) 

attaced is a draft of a report for the Senate Committe&"on Judiciary to 

revise the comments to reflect the amendments to this bill. 

The Board of Governors of the S~ate Bar instructed that the Commission 

be advised that the Board takes no position concerning the merits of 

CAJ's report but concurs in the view of CAJ that the proposed legislation 

should be prospective only. The revision of Section 3325 (made at the 

January meeting in response to the CAJ report) my satisfy the State Bar, 

but it appears that the State Bar will have no position on the merits of 

the proposed legislation. 

Respectfully submitted, 

John H. DefV'.oully 
EKecutive Secretary 
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limIo 67-20 BlJlIBl'l' I, 

SENATE BILL No. 202 

Introduced by S_tor Bradley 

February 6, 1967 

7!M pupls of flu Blaie of OalifOf"llill d<l _t dB follow: 

1 SIGllTlOl!l 1. Sootion 1951 is added to the Civil Code,. to 
2 read: 
3 1951. A. lease of ual property is repudiated when, withon~ 
4, juatiJicati!)ll: .. 
5 (a) Either party communicates to the other party by word 
6 Ol' act that he will not or cannot sub.\ltantially perform his reo 
7 maining ob~'8.tiQllS UDder the lease; 

LEGISJ ...... TIVE OOUNSJ;:L'S DIGEST 
SB 252, 88 introduced, Bradley (J nd.). TAl_. 
Adds and amends various provisions, Civ.C., and amanda Sec. 1174, 

O.C.P. 
Designates circumstances UDder which a lease is repudiated or ter· 

minated. 
. Provides repudiating party may retra:et and nullify repudiation if 

aggrieved party has not brought action or changed position. 
Specifies remedies available to aggrieved party upon repudiation of 

lease Ol' breach of J~ 
Fixes time for running of statute of limitation upon repudiation of 

IeBae. .... . 
Specifies measure of damages for breach and termination of lease. 
Provides that eertoin rights and remedies may be modified by prior 

agreement of the parties. . 
Vcn-MajoritYl .Appropriatio:a~No; State Expense No. 
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1 (b) Eitber party by voluntary act, or by voluntaril;y en-
2 gaging in a course of conduet, renders substantial performance 
a of his remaining obligations nnder the lease impOBSibJe or &p-
4 .. parently impoSJJble; or' 
5 (e) The lessor actually evicts the lessee from the the leased 
6 property. 
'I SEc. 2. SectiGn 1951.5 is added til the Civil Code, til reacl: 

. 8 1951.5. A. lease of real property is terminated prior til the 
9 expirati<>n Gf the term when: 

10 (a) The lessor, '\vith justification, evicts the lessee from the 
11 property; 
12 (b) The lessee quits the property pursuant til 8 notice 
13 served pursuant til Sections 1161 and 1162 or tbe Code of Civil 
14 Proocdnre or pursnant til any other notice or request by the 
15 lessor til quit the property; or 
16 (e) The lease is repudiated by either party !beret<> and (1) 
17 the aggrieved party is not entitled til or does not seek speeifte 
18 or preventive relief to enforce the pro>1sions of the lease as 
19 providL'<l in SO bdivision (e) of Section 1953, or (2) the ag-
20 grieved party ltiVClS tbe other party written notice of his etec.. 
21 tion not.tIl seek such specific or preventive relief. 

Sec. 2.5. Sactl,m 1951.7 is added to the 
Civil Code. to read: 

1951.7. A repudiation of a lease of real 
property is a breach of the lease in a material 
respect. 

22 SEc. 3. SootiGn 1952 is added to the Civil Code, til read, 
23 1952. The effeot of a repudiation of a lease of real property 
U is nullified if, beforo the other party has brought an action for 
25 d&ll1ages caused by the repudiation. or otherwise change<! his 
2~ position in .reliance on the repudiation, the repudiatllr becomes 
2'i ready, willing, and able to perform his remaining obligations 
28 under the leuse and the other party is so informed. 
29 SEC. 4. SEction 1953 i. added to the Civil Code, til read: 
30 1953. When a party repudiates a lease of real property, the 
31 other party may do anyone of. the following: 
32 (a) :Rescind the'lu in aeeordanee with Chapter 2 (com-
33 mencing v.1th Section I6S8) of Title 5 of Part 2 of Division 3. 
34 (b) lk'OOver dllrlngcs iu accordance with A.rticle 1.5 (com-
35 mencing with Settion 3320) of Chapter ~ of Title 2 of Part 1 
36 of Division 4. , , 
87 (c) Obtain speciflc or preventive relief in accordance with 
38 Title 8 (commencing with Sootioll 3366) of Part 1 of Division 
39 4 til en1ore. the provisions of the lease if aueb. relief is ap-
40 propriate. 
41 ·SEo. 5. Sectiou 1953.5 is added til the Civil Code, til read: 
U 1953.5. The time for the commencement of an: action based 
43 on the repUdiation of a lea!!!! of real property begins to run: 
44 (a) Ii tbe repudiation occurs be.!'ore any failure of the re-
45 pudiatllr til perform his obligations under the lease, at the time 
46 of the repudiator's first failure to perform the obligations of 
47 the lease. • ' 
48 (b) If the repudiation occurs at the same time as, or aftsr, 
49 a f~ilure or the repudiator to JlCrfonn his obligations under 
50 the lease, at the time of the repudiation. 

I 
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1 SEO. 6. Sretion 1954 is added to the Civil Code, to read: 
2 1954. Whcn a party bre'lclw. a lease of real prop~rty in a 
8 material respect witbout repudiating' the lease, the other party 
4 may do any on~ of the following: 
5 (a) Rescind Ille lease in accordance with Chapter 2 (com­
B meneing with Section 1688) of Title 5 of Part 2 of Division 3. 
7 (b) Terminat.e the lease and r""owl' damages in aecordanee 
8 with Article 1.5 (commenein!: with Section 8320) of Chapter 
9 ·2 of Title 2 of l'art 1 of Dh·isioll 4. 

10 (e) Without terminating the lease, recover damages for the 
11 detriment caused by the brend, ill ",,"ordaTICe with Artiele 1 
12 (COlIlmeneing wi th Section 3300) of Chapter 2 of Title 2 af 
13 Part 1 of Division 4. 
14 (d) Obtain specific or preventive relief in accol'ilanee with 
15 Title 8 (commencing with Section 3366) of Purt 1 of Division 
16 4 to enforce tbe provisions of tbe loase if sueb relief is ap-
17 propriate. 
18 Sp.o. 7. S~etion J.95·J.5 is add"'l to tbe Civil Code, to read: 
19 1954.5. (a) Ex"ep~ it' provided in snb<livision (b), tbe 
20 legal consequences of th e ""tions of tbe parties to a Ie3I!c of 
21 real property as pr(l\~<1rd ill S.,etions 1951, 1D51.5.p:na 19 .. 2, 
22 and the legal remc<U<'8 It va iI:tble upon hreaeh of a lease of real 
23 property a.. provided ill SeetioIll< 1953 an(1 1954, are not sub-
24 jeet to modifi<:llt.ion by tbe plior agreement of tbe parties. 
25 (b) The parties to a INtgr of real prolX'rty mllY, by contraet 
26 made at any time, waive any right of either or both parties to 
27 specific enforcement of tiw lease. 
2!i (e) Tbis section does not allcet any agreement for the arbi. 
29 tration of any uisp"te that has arisen or may arise nnder u 
au lease of re.al property. 
31 (d) This section upplies only to lenses that were exeeuted 
:)2 or renewed on or aft,'r the etl'ecth'e dut.o of this ,.,.,tion. 
),,3 SEC. 8. Section 1954.7 is added to the Civil Code, to read: 
:14 1954.7. An "~I','emont for the explorat,io.n for or the reo 
35 mcval. af natural reSOU)'{,cs is not a lease of real properly. 
36 within the meaning of this chapter. 
37 SEc. 9. Section 3~08 of the Civil Code is amended to read: 
38 3308.!ll!Ie ~ ta ~ ~ e# ...... 6i' )'lePBeiHtl Jl"61'eftr 
39 ~ fIgi'ee ~ ilttt!; * S>Ieh If " IeMe sI!aH li>e of personal 
4() property;" terminated by the I"".or by reason of any breach 
41 thereof by ti,. lessee, the Ies""r sbul! th,'reul>(}D he entitled to 
42 recover from tb e les"", the pre..ent worth M tli>e time ei II!Ieh 
4;1 tel'tfljn&tiee; of the e"e",,", if any, of the amount of rent and 
44 charges equivalent to rent I'escned in the jeo"" for the balance 
4& of the stated term el"'~ ~ .... ~ a! t-ime over the tli>e& 
46 l'C8.'IOnabie rental value of the 1'1'''''';ses property for the same 
47 period. 
48 Tt.e rights of the lessor nnder thi$ sndion arc II!Ieh IIgi'ee-
4!1 ""'"'* sltall li>e (mmul.tive to all other rights or remedies now 
50 Or hereafter given to the lessor by law or by the terms of the 
51 lease; JH'ey;ile~, Jo&we"ep, ~ but tIle election of the lessor 
52 to exercise the remedy prDvided by tM. sectw!'! is ftOl' .... aIle ... 
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1 pel: mitteil slt!Ilt t.e bin<j.ing upon him and shall exclude reo 
2 COUi'S" thereafter to ·any athol' remedy for rt'ntal or charges 
3 eqnivalel1t to rental o~ dlHllag<'s for breach of the covenant 
4 to pay sudl rent or cllarg<'S accrtllng SUhsL'ql1Cnt to the time 
5 of such tenuillation. 4'lt;, .. ~ '" """It 1....., ""'Y f",,*1o .. 
6 ~ th •.• ·,.," #tM " ..... s. +Ii<> ... ",e<l;y fWBV;,)"l I>y fills seeae.. 
7 ffi "*"""""'">+ lry< lhe ~ wi...... It "I" d'ed ffioo floe ..JgM 
8 ~ I!ll~ he ~ ..... etl"· 
g SEC. 10. Article 1.5 (eommencing with Section 8320) is 

10 added to Chapter 2 of Title 2 of Part 1 of Division 4 of the 
11 Civil Code, to read: 
12 
13 Article 1.5. Damages for Breach of LCIlse of Real Property 
14 
15 3320. Subject to Sedioll 3:l22, if a lea..e of rClll property 
16 is tel"mi,uttpd lw.;:'allSC oJ tJw lc:.:;s;~e's bTI'at~h thereof> the meas· 
17 ure of the lc:::.sol' 's damng'(1s for 81](:11 breach is the sum of the 
18 following: 
19 (a) 'fhe present worth of the exc,,,,., if any, of the rent and 
20 charges equivalent to rellt reserved in the I~.ase for the portion 
21 of the I,'rm follovdng "",h termination over the rea.<;onable 
22 rental value of the prOpclty for tile ""me periml. 
23 (b) Subjoct to Section 3:124, any other damages necessary 
24 to compen""te the lessor 1'01' an the detriment proximately 
25 cansed by the le,,",.e's hrca"h or wlJ;"h in the ordinary eourse 
26 of tbings would be likely to r""ult therefrom. 
27 3321. Subject ·to S'''';iOll 332~, if a leaRC of real property 
28 is wnnin"t",l bOCa11"" of tile 1"""01". brem·h Ib"'eof, the meas-
29 ure of the lessee'. damage, for sHeh breach is the sum 01 the 
30 follo"ing: 
31 (a) The pre.ent wnrti, of tbe ex"""", if any, of the reuon· 
:12 nble rental value of tllC pmpcrly for tlJO portion of tl,e term 
:m following sll~b wl'minntiou OYl?:r tIl{' rcmt and ehargc$ equiv­
.:14 aleut to rrnt r'''''''wel ill the [e"se for the same period, 
S;, (b) Suhject tn S,·ction 3:l24, any otl101' damage" neeeMary 
;16 to compcn,ate ti,e I,,,,,,,," for all the detriment proximately 
;17 caused by the It·.,,,>r', 1,r.,,,,h or whiell b tbe (Jrdillary course 
;18 of things would be likely to result therefrom. 
;)9 3:122. (II) A p""ry to a IN"e of real propet1y that has been 
40 breached by the other pmt,' mny )u,1 reco,'ex for any deui. 
4i ment caused by SUdl brcndl thllt c"ult! have been avoided 
42 through the e.."(C"rd:-;e ()f reawllable amgcnce without undue 
43 risk of otl,er suhstantial detriment, 
44 (b) WI,en 11 Ims. of ,.,.al I}l"operty is terminated because of 
45 the lessee's br<'""h Diereof: and the Ie""or relet.. the property. 
46 the lesso,. is not ,~·"olll,t.lblc to jJ). lessee for any profits made 
47 on the relctting, bnt any snch profit shall be ""t 011' against 
48 the damages to which the l('ssor is othprwhie entitled. 
49 3323. NotwitllSt""ding Sections 3:120 and 33' .. 11, upon 
50 breach of a provision of " JeaRe of real property, liquidated 
51 damages may be ree"vel'<,<l if so provi<ied in the lell£e and if 
52 they meet the requiremcnll3 of Sections 1670 and 167L 
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1 3324. (a) In addition to any other relief to which a lessor 
2 .. r Jessee is entitled in enforcing or defending his rights under 
3 a lease of real property, he may re\'Over reasonable attorney's 
4 fees incurred in obtaining snch relief if the lease provides for 
5 the recovery of such fees. 
6 (b) If a lease of real property provides that one party to 
7 the lease may recover attorney'. fees incurred in obtaining 
8 relief for the breach of the lease, then'the other party to the 
9 lease may also recover reasonable attorney's fees incurred in 

10 obtaining rpjie! for the breach of the le.ase should he prevail. 
11 If a lease of real property provides that one party to the Jease 
12 may reeover attorney's fep", incurred in successfully defending 
13 his rights nnder the lease, then the other party to the lease 
14 may also recover rearonable attorney's fees incurred in suceess-
15 fully defeuding his rights under the lease. The right to reeQver 
16 attorney's fees nnder this subdivision may not be waived prior 
17 to the aeerna.l of sueh right. 
18 3325. (a) Subject to the lessor's right to obtain specific 
19 enforcement of the lease, if a lease of real property is termi-
20 nated because of the breach thereof by the lessee, the lessee 
21 may recover from the lessor any amount paid to the lessor in 
22 consideration for the lease (whether designated rental, bonus, 
23 consideration for execution theroof, or by any other term) 
U t.hat is in <>xcess of the sum of: 
25 (1) The portion of the total amount required to be paid 
26 to Or for the beuefit of the lesser pursuant to the lease that 
27 is fairly allocable to the portion of the term prior to the ter-
28 mination of the lease; and . 
2\l (2) Any dam~es, including liquidated damages as P"<J­
ao vided in Swtion 3323, to which the lessor is entitled by reason 
31 of suCh breach. . 
32 (b) The right of a lessee to recover under this section may 
33 not be waiv'¢ p,rio, to. the accrual of such right. 

(c) ·l'::.i.G ~ccti(,n ap·Ues only to leases that 
were executed <>r renewed on ·')r alD'ter the effective 
date ::f this section 

34 3326. (a) Nothing in this article affect. the provisions of 
35 Chapter 4 (commencing with Section 1159) of Title 3 of 
36 Part 3 of the Code of Civil Procedure, relatiug to actions 
37 for unlawful detainer, forcible ~-Iltry, and forcible detainer. 
38 (b) The bringing of an action under the provisions of 
39 Chapter 4 (commencing witli Section 1159) of Title 3 of 
40 Part 3 of the C()(le of Civil Procednre does not affect the 
41 right to bring a separate action to rccove~ the damages speci-
42 fied in this article; but there shall be no recovery of damages 
43 ·in the subsequent action for any detrimeut for which a claim 
44 for damages was made and determined on the merits in the 
45 previous action. 
46 3327. An agreement for the exploration for or the removal 
47 of uatural resonrees is not a lease of real property within the 
48 meaning of this chapter. 
49 SEC. 11. Seation 3387.5 is added to the Civil Code, to read: 
50 3387.5. (aJ.A. lease of real property may he specifically 
51 enforced by any party, ()r assignee of a party, to the le.ase 
52 when a purpose of the lease is (1) to provide a means for 

, 
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financing the acquisiti~n of the leased property, or anY im­
provement thereon, by the lessee Or (2) to finance the im­
provemen t of the property for the use of the lessee during the 

. term of the lease. . 
(b) Nothing in this section affects the right to obtsin spe­

cific or preventive reli,I\f in any other ease where such relief 
is appropriate. 

SEC. 12. Section 1174 of the Code of Civil Procedure is 
amended to' read: 

1174. If upon the trial, the verdict of the jury, or, if the 
ease be tried without a jury, the findings of the court he in 
favor of the plaintiff and against the defendant, judgment 
shall he entered for the restitution of the premises; and if the 
proceedings he for an unlawful detainer after neglect, or fail­
ure to perform the conditions or covenants of the lease Or 
agreement under which the property is held, Or after default 
in the payment of rent, the judgment. shall also declare the 
forfeiture of such lease Or agreement H; <he ~ pe'tBiPeQ e" 
SeotieR l±G± fA <he ee<Ie a!fItes <he eleeaa.. * <he leaIeP<i ~ 
aeeIare <he ferfeit .... tll€""af, "'* H; !IfteII ~ Jee& _ se 
state !IfteII eiEe.ii."" ~ !ease .,.. lIg',"emeltt sftaIl _ t.e fep.. 
kHed. 

The jury or the court, if the proceedings be tried withont a 
jury, shalJ "Iso assess t.h. damages or,casioned to the plaintiff 
by any foroible entry, or by any forcible or unlawful detainer, 
alleged in the complaint and proved on the trial, and find the 
amount of Ilny rent due, if the alleged unlawful detainer he 
after defanlt in the payment of rent. Judgment against the de­
fendant guilty of the for"ible entry, or the forcible or unlawful 
detainer may be entered in the discretion of the court either 
for the amount of the dttmage.s and the rent found due, or for 
three times the amount so found. 

When the proceeding is for ao uolawful detainer after de­
fault in the payment of rent, and the lease or agreement under 
which the rent is payable has not by its terms expired, and the 
nouee required by Section 1161 has not stated the election of' 
the landlord to declare the forfeiture thereof, the court may. 
and, if tl,e lease or agreement is in writing, is for a term of 
more than one year, and iloes not contain a forfeiture elanse, 
shall Qrder that execution upon the judgment shall not he 
issued until the expiration of five days after the entry of the 
judgment, within which time the tenant, or any subtenant, or 
any mortgagee of th.e term, or any other party interested in 
its eontinuance, may pay into the CAlurt, for the landlord, the 
amonnt found due a.. rent, with interest thereon, and the 
amount of the damages found hy the jury or the coun for the 
uulawful detainer, and the costs of the proceedings, and there­
upon the judgment shall he satisiied and the tenant be restored 
ro bis estate. 

Rnt if payment a,. here provided be not made within five 
days, the judgment may he enforced for its £ull amount, and 
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1 for the possession of the premises. In all other eases the judg-
2 ment may be enforced immediately. 
3 SWJ. 13. This act applies- to all lebSeS, whether executed, 
4 renewed, or entered into before or after the effe"tive date of 
5 this act, to the full extent that it constitutionally can be so 
6 applied. 

. Sec. 14. If any .oroVJ.s~on of' this act or ap­
plication thereof to arIY person or circumstance 
is held invalid, such invalidity shall not affect 
any other provision or apnlication of this act 
which can be gi. ven effect without the invalid 
provisi')n or 8V'lication, and to tl!:: .. s end the 
provisions of' this act are declared to be severable. 

o 
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EXHIBIT II 

DRAFT OF REPORT FOR SENATE COMMIT'l'JlE ON JUDICIARY 

REPORI' OF SENATE COMMITTEE ON JUDICIA.RY ON SEl'iATE BILL NO. 252 

In order to indicate more :f'ully its intent with respect to Senate 

Bill No. 252, the Senate Committee on Judiciary makes the following 

report. 

Except for the new and revised cOlD!bents set out below, the COIIIIIents 

contained under the various sections of Sei!late Bill No. 252 as set out 

in the Recommendation of the California La, Revision Commission Relat1pg 

to Abandonment or Termination of a Lease (~cto" ... 966) reflect the 

intent of the Senate COIIJIII1ttee on Judlciarf 1n approving the various 

provisions of Senate Bill No. 252. 

Tbe following new and revised COIIDIen~s to various sections of Senate 

Bill No. 252 also reflect the intent of tlIe Senate Comm1 ttee on Judiciary 

in approving Senate Bill No. 252. 

Civil Code Section 1951.7 

Comment. Section 1951.7 is included to make it clear that the pro~ 

visions of Article 1.5 -(commenCing with Section 3320) of Chapter 2 of 

Title 2 of Part 1 of Division 4 of the Ci~ll Code are applicable when a 

lease terminates as a result of its repudiation. 
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Comment. Sections 1951, 1951.5 952, 1953, and 1954 are designed 

to make the ordinary rules of contraet law applicable to 1_ of real 
property and thus relieve both lessors and 1_ of the forf~.itures to 
which they had been subjected by the application of feudal property 
eoncepts. Subdivision (a) of Section 1954.5 w$ seeure to the partiea 
the benefits of the preceding sectious by probibiting the restoration of 
the previous system of lease law by standard pJ!ovisious in leases. 

Subdivision (b) permits a waiver of the right to speeifie performance 
because such a waiver does not result in a forfature or an nncompen­
sated loss. A lease containing snoh a waiver prbvides in substance for 
an alternative performauce--aetual performance or payment of dam­
ages in lieu thereof. 

Subdivision (e) malte. it dear that this seQUon is not intended to 
limit the arbitrability of disputes arising uuder: leases of r~ property, 
nor is it intended to limit the powers that ~y be exercised by the 
arbitrators of sneb disputes. . 

Under 8ubdiViliion (d), a provisiqu in a ,"' ,that lIJIflCi1Ies remedies 
at variance with those specified. in, Sections 1911 -1954 may be en. foreed 
only if the lease containing the pro"rision an tes the eJfeetive date 
of this section. Sections 1951-19~~-nbe remedies that may be 
naed to enfOrce api'eviousl; _ .... ~t does not eontain any 
provisions governing the available temedies. ! 

["Note: '~e do not cansider it ne~ss"ry to have a 
comnent to Section 14 -- the severability section.-1 


