2/20/67
Memorandum 67-12
Bubjects: Senate Bill No. 245 - Personal Injury Demages
Senate Bill No. 24k - Vehicle Code Section 17150 and Related
Statutes

Attached to this Memorandum (Exhibit I - pink) is 2 copy of scme
copments by CAJ on the Commission's recommendations relating to Personal
Injury Damages and Vehicle Code Section 17150.

CAJ opposes the special contribution statutes because it is in the
process of formulating a general contribution statute. You will note
from the second pége of the exhibit, however, that a draft of CAJ's
proposed general scatute received partisl study in the south on Jamuary 9,
1967, and the hope was expressed that the study would be completed on
January 23, 1967. Thus, it is evident that CAJ's general contribution
statute will not be ready for this session of the legislature. (We have
been advised that the Senate Judiciary Committee chairmen bas indicated
that a general revision of the contribution statute will not be enacted
at the current session.} Accordingly, we believe that we should go for-
ward with our recommendations because there will be no general statute
duplicating their provisions for the foreseeable future.

CAJ has some specific critiéisms vwhich the Commission should
consider. These are discussed helow.

Right of cross-defendant to contest merits ¢of demeges judgment

The most important matter ralsed by CAJ relates to the effect to be
given the first Judgﬁent (the damages jJudgment against the defendant) in
the cross-action for contribution in the event that the principal action
end the cross-action are severed. The Commission's comment to proposed
Section 901 points cut that the basis for contribution limbility under
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Section 901 is merely the judgment against the defendant and the cross-
defendant's fault. Accordingly, the comment concludes that no contest

of the flrst judgment Is permitted in the contribution action in the
event the principal action and the cross-action are severed. CAJ suggests
that this is unfalr to the cross-defendant when he has had no opportunity
to participate in the first action. The amount of the damages and the
culpability of the plaintiff (contributory negligence) may not have been
seriously litigated in the expectation that the cross-defendant would be
forced to pay half of the Jjudement. Where the original defendant is the
spouse of the original plainiiff, this can ke a serious danger.

I believe that the Commission originally approved this scheme when
we contemplated contribution only in the event that a married person sued
a third party for damages. In such a case, the case law establishes that
the first judgment would be binding on the other spouse anyway because of

the privity of interest in the damages sought. Zaragosa v. Craven, 33

Cal.2d 315, 202 P.2d 73 {1949). In the vehicle liability recommendation,
we then contemplated that contribution could be sought only from an
operator and only in an action originally brought by an owner {or some
similar principal) against a third party. But both statutes now con-
template that the principal action may be brought againsi the other spouse
or against the operator and that the contribution may be sought from the
third party. Thus, the danger suggested by CAJ now has some basis.

CAJ's criticism seems well taken. We suggest, therefore, that Section
905 be amended to spell out specifically the effect of the first judgment
upon the cross-action in the event that the actions are severed. Attache.

to this Memorandum as Exhibit IT (yellow) is a proposed amendment to
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Senate Bill No. 245 to effect this change. You will note from the proposed

amendment that the first judgment is not binding in the cross-action if
the cross-defendant did not have an opportunity to litigate the issues
determined therein during the first action. However, the cross-defendant
is not permitted to assert that the original defendant was not really =&

tortfeasor. As pointed out by the Wisconsin Supreme Court:

If a wrongdoer vho has paid a claim may recover half the
payment from another who cught in fairness to pay part of
it, surely one who is found not to have been gullty of
any wrong should not be denied a like recovery from one
who ought in equity and fairness to pay the whole claim.
[Rusch v. Korth, 2 Wis.2d 321, 86 N.w.2d 464, 468 (1957).]

If Section 905 is amended as suggested, some of the comments will
also need revision. We have appended as Exhibit III {green) the amendments
to the comments to Senate Bill No. 245 that we believe are necessary. Note
particularly the proposed comment to revised Section 905.

Exhibit IV (buff) contains comparable amendments.to Senate Bill
No. 244 (Vehicle Code Section 1715C and Related Statutes) and Exhibit V
(blue} contains the revised comments to Senate Bill No. 244, The smendments
and revisions of the comments are the same as for Senate Bill No. 245.

Section 908--reference to any other 'right to contribution'

The comment to Section 908 points out that this reference is intended
to preserve a partiy's right to rely on Code of Civil Procedure Sections 875- %
880 to obtain contribution even if he fails to cross-complain for contri-
bution under this statute. CAJ suggests that a specific reference to
Sections 875-880 be included in the section. CAJ suggests that it would
lead to confusion to have two similar but varying procedures in the law”

if a general contribution statute were passed. Also, CAJ suggests that

Section 908's broad wording may constitute an invitation to the courts
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to declare ¢ right of contribution without further legislat.ve authority.

It seems to us that any adjustments that sre needed to doveiail the
procedure in this statute with that of a general contribution statute
should be made when such a general statute is proposed. Any careful job
of draftsmanship on a general statute ought to involve repeal of the
exlsting statute (Sections 875»880) and, if necessary, amendment or
repeal of these sections as well. But it seems unwise to amend these
sections now to provide against a possibility that may never occur.

So far as a judicial creaiion of a right to contribution is concerned,
we see nothing in the language that would Jjustify such a creation. The
comment makes the purpose of gection 908 quite” clear. There is in existing
law far more expliclt statutory au<hority for contribution if the courts
are disposed .o lock for such authority. Civil Code Section 1432 provides:

A party to a joiat, or joint and several obligation, who
satisfies more than his share of the claim against all, may

reguire a proportionate contribution from all the parties
joined with him. [Emphasis added.]

The context of the section makes it clear that the section is not dealing
with contractual cobligations only, it is dealing with obligations of any
sort. Inasmch as the obligations of joint tortfeasors are joint and
several, Section 1432 provides as much excuse as a court mey need to
create a right of contribution in the absence of further legislative
authority. A court need not rely on a fairly dubious implication from
Section 908 in light of the fairly clear language of Section 1432. Moreover,
even if the courts dc create a right to contribution by Judicial authority
only, we see no reason io provide in our statute that the procedures
specified there should bar a person from relying on the court-created law
if he can bring himself within its terms. Simply becawse we have created

a law and a procedure is no reason to compel persons o use 1t to the
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exclusicn of whatever other rights they may have.

Severability clause

CAJ is concerned that Code of Civil Procedure Section 417 may be
unconstitutional in part. This would result in the unconstitutionslity
of Secsion 906 under certain circumstances because Section 906 refers to
Secuion 417. Hence, CAJ suggests a severability clause.

Amendment of guest statute

CAJ points out that the Commission's proposed statute removes from
a vehicle operator or owner scme of the immunity now provided by the guest
statute, Vehicle Code Section 17158. (AJ thus raises the guestion whether
there should be an amendment o Section 17158 to reflect this limitation
on the immnity provided therein.

There is no inconsistency in the sections involved. Seetion 17158
does not speak in terms of an immunity for the operator or owner. It
provides simply that the injured guest cannot recover damages from the
operator or cwner. We believe that we should let sleeping dogs lie and,
accordingly, that we should leave the guest statute alone.

Respectfully submitted,

Jogeph B. Harvey
Assistant Executive Secretary
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AGENDA NGCS. 25, 26 and 85 - IMPUTED NEGLIGENCE
{These items were considered together)

AGENDA NO, 25. Spouse!ls Personal Injury Recovery.

ACTION TAKEN: On the limited question of whether any obJections should
be offered to the form of the Commissicn proposal, a resclution was
adopted that, on general review, the Northern Section finds nothing
cbjectionable 1n the form, but this action 1s not te be interpreted

as approval of the "special™ statute on contribution.

AGENDA NO. 26, Vehicle Code 17150.

ACTION TAKEN: A resclution was adopted that the Northern Seetion ap-
proves the principle of abrogating lmputed negligence to the owner,
ir. an actlon agalnst a thlrd person, where the driver of the owner's
car 1s also negilgent, but in view of the CAJ position taken in the
1966 Report, the matter should be dealt with as a whole, and the
Section disapproves the Commission's proposal on contribution in this
speclal situation. : :

AGENDA NO. 85. Vehigle Code 17150

ACTION TAKEN: A resolutlion was adopted that the Northern Sectlion ap-
proves the principle of abrogating the rule of impubted negligence
based on ownership, drafting of leglslaticn to be deferréd until Board
polley is determined.

DISCUSSION - NO3, 25 and 26, Mr, Abramson made an oral report which
was suppiemented by Mr. Larson's oral report.

Mr. Abramscn reviewed the recommendations of the 1966 CAJ
report on these measures, first, recommending (by majority) against
changing the status of the wifels recovery to community property,
second, recommending againet specilal contribution statutes {as here
proposed by the Law Revision Commission {41 S. B, Jnl, p.741).

It was his view, concurred in by Mr. Larson, that the CAJ's
general contribution law wlll solve meost of the problems at which
these specialized statutes asre dilrected, and that specialized statutes
should be disapproved.

Inquiry was made of the staff as to the status of the general
CAJ measure on Contribution (Agenda 65 - 30). It was noted that a
text prepared by Mr. Hufstedler had recelved partlial study in the
South on January 9, 1967; that it was hoped to complebte the Socuth's
study on January 23.

The precise matter at this time 1s the informal reguest
of Mr, DeMoully, made after his receipt of the 1966 CAJ report, for
any specifle commente, other than opposition to special statutes,
It ia the view of the two reviewing. sectlon members that the specilal
contributlion statutes prepared by the Commisslon are not objJectlon-
able as to form. Note was made of the difficulty arising from the use
of "defendant”, in the sense 1t might include the "plaintiff” in the
main action, It was also noted there ias the right in the trial
court to sever the trial; that & Jjury trial may be had on the con-
tribntion issue. However, the texts were not reviewed in detall,
nor has there been a chance to compare, procedural detalls with the
proposed general text of CAJ. (See Staff Notes below)



After discussion, the resolution stated in "Action Taken"
under Item 25 {above) was adopted, °

In reference to Item 20, the Section re~affirmed its agproval
of the Commission's proposed extension of "vicariocus 11ability"” (see
j“l‘l S-. B. Jnlo po ?&3 °

Alsof t expressed the vliew that the present statutory and
case law on 'imputed"” liability of the owner should be changed, thus
agreeing with Commisslon's position, in this regard. But the members
belleve that the Commisslont's statute should be opposed, and the
matter left To a general contributlon law plus specific statutory
amendments (see under No.85).

After discussion, the resolution stated in "Action Taken"
under Item 26 {above} was adopted,

DISCUSSION - NG, 85, Recent statubtory changes do not sufflcilently
solve the problem of tne Cooke case, The Conference resolution and
the prior CAJ bill were confined to the "husband-wife" situation,

The Sectlon favors abrogatling imputed negligence, but defers drafting
untll polilcey iz determined,

STAFF NOTES: The followlng points as to "form" of the Commission
statutes may merlt consideration:

First, new Sec. 901 and 902, together with new Sec. 907
;;“-J trial), make plaintiff's recovery in the main trial binding upon
contribution cross deferndants” (when there are split trials), This
is a problem now under study by the South under Item 65 - 30. It has
not yet been resolved. Under both Law Revision Commission proposals
(there belng a common procedure)}, the contribution cross defendant
is entitled to a trisl by court or Jury on th2 question whether his

negiigence o wrongful conduct was a proximate cause of the injury
(but not as to amount of recovery, contributory negligence or other
matters, Item 25, p. 18, 23. '

It is sald in the Commission Report (p. 18) that under
Zaragosa v, Craven, 33 Cal, 2d 315, there iz privity of Iinterest
between a party-spouse and a non Jolnlng spouse, so the latter ls
bound by the Judgment.

But factually the Commisslon's proposals go beyond this
limited situation. In the contributlon procedure of Item 25, a
spouse when sued by the plaintiff may bring in a third party contri-~
bution cross defendant who is a stranger. Commission Report, p. 17 -
18. The latter has no opportunity to offer evidence in the main case
on such matters as contributory negligence, damages, efc., when there
1s 2 split trial. He 1s to be bound by the Judgment 1f his negligence
is found to have heen a proximate cause, Is this due process?

Shouid there be a right to intervene? The South tentatively
reJected this sclutilon.

In Iiem 26, the problem posed will often not inveolve inter
spousal relationships. It could involve parent and child or owner
and stranger.

Second, in new Sec., 908, it g provided that the right to

contribution does not impair "any rigat to contribution that may
otherwise exist,” It 1s explained {(Commission Report, Item 25, p.24)
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thnal this is inuended 1o reier to present law (CCF B75-880). Should
it not be so limited? If, for example, a general contributicn law
should be passed, it would lead to confusion to have two simllar but
varylng procedures in the iaw. Alsc, the broader wording, despite
the Commission explanation, could be a "springboard” for a right of
contributicn declared by the courts only,

Third, new Sec. 906 contains provisilons proper in conceps,
tc preserve Jurisdiciion for service of summons cutslde the state
(by referring to CCP 417). However, both CCP 417 and Sec, 906 may be
unconstituational in some applications, in referring to residence with-
in this state at the time the cause of action arcse, See Owens v.
Superior Court, 52 Cal. 24 822, 829, This suggests a severabllity
section in the Act. :

Fourth, the guestion is raised whether there should be z con-
forming amendment in Veh. Code 17158 (Guest Law) or an adjoining sec-
tion, to reflect the propesed new procedure, l.e., to malke reference
to the right of a defendant or contributlon c¢ross defendant to seek
contribution from one who may not be "directly liable" to the plain-
tirf "guest" by reason of the Guest Law, It clearly is the purpose
of the Commisgsion proposals to modify the Guest Law in the apecific
situations covered. See Item 25 Report, p. 19; Sec. 901 ~ "a contri-
bution cross defendant, whether or not liable to the plalntiff, shall
be deemed a ;oint tortfeasor Judgment debbtor and liable to make contri-
bution 1f..."; Item 26 Report, p. 26, 27; Sec, 901, Sec. 903 (whether
or not liable to the plaintiff..”),

Because the Guest Law involves "publie policy" no comment 1s
here offered on the obvious fact that the present proposals would
leave the Guest Law {and rights of third party wrongdoers) unchanged
in some situatlons, but changed in other situations, Perhaps the
distineticns zan be justified.

Likewlise, 1t may be noted for. information that proposed
Civil Code 164.7 gives Legislative acceptance to the majority (5 to
2} opinior in the 1962 case of Klein v. Klein, 58 Cal, 24 6392, hold-
ing that one spocuse may sue another for a peglipgent tort.

It seems probable, on the "CAJ" approach of a general con-
tribution law plus amendments abrogating imputed negligence, that
some speclal provision-would have to be made one way or the other,
for the Guest Law situation dealt with in the Commisslion proposals,
The ordinary concept of contributlion 1s that one party has pald
more than his Just share of a “common obligation™. This is not true
under the Commlssion draft however, a short section in any general
act seemingly would be sufficlent, with a cross reference in or
near the Guest Law to let the Bench and Bar know of its "modifi-
cations" in principle..

{No. Sec., 1/12/67 -
Agenda 1966-7 -
Imputed Negligence)

END OF STAFF HOTE
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Vemo 57-12 EXHIBIT II
SENATE BILL - No. 245

Introduced by Seastor Bradley
- Fabroary 6, 1967

REFEBRED TO COMMITIEE ON JUPICIARY

w
An act to omend Ssctions 163.5 end 1710 of, and to add Seo-

tions 164.6 and 1647 to, the Cind ond 1o add @ chep-

tor heading immediately preceding 875, in Titls 11

of Pari 2, of, and 0 add Chapier 2 (commensing with
Sechanﬂw)to!’mcuofl’m of, the Code of Oiwil
Procedure, relating 1o marsied mecluding their

|
Thepsopkofthﬂhtgofﬂnhforﬁaﬂomufﬂfoﬂom:

% u;l;mmnl. Bection 168.5 of the Civil Code is amended to
3 1685, All demagen; speelel and awarded o mar-
4 ried pereon in & eivil astion dor ’gnqmﬂuur
5 avete properiy of sach mervied monoy or oiker
6 gproperty paid by or on behelf of & io ki spouss
T o sodisfackion of & judgment for agss for personel injuries
8 1o the spouse or purswont to on agr 3 for ths seitloment

: IRGISLATIVE COUNSIL'S DIGRST
Maﬂm&odneed, Bradlay (Jud.). ied persons. _
mmmsmxmﬂammsmmv civo,

adds eh. heading and ch., C.O.P. i
Prcmduthatpm:lmmrydam i

sommnni perty, exoept where by one spouss 10
Prondz:;:umisdpemnnl;fmed negligense

act of person other than sponse, contributory of other apoane
umdatennamwhon!mughtbyin;ured mnless defenss in case
of no marriage.

Ethbﬁuhsrﬂurehhnghmn&ibnmbj:pommmen{m
mant against third person for tortious injuries on other spouse.

Makes various related ehanges.

Vote~-Majority ; Appropriatien—No ; Btate xxpme-No.
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or compromise of o clasm for such damages is the separaie
property of the injured spouse,

Bre. 2. Section 164.6 is added to the Civil Code, to read:

164.6. 1f & married persor is injured by the negligent or
wrongful act or omiasion of a person other than his spouse,
the fact that the negligent or wrongful ast or omission of the
spouse of the in ciured person Wes 2 egnenmng canse of the
injory is not a defense in any action brought by the injured
person to recover damages for sueh ‘injury except in ecases
where such coneurring negligent or wp-ongful act or omission

~would .be 3. defense if the marriage did not exiat.

f;:TS. (Em 164.7 is added toighe C‘:dvﬂ Code, to read:
a ere an injury 3o 8 marri pemnneamed
in whole o in part by the negligent or wrongful act or omis-

~aion of his sponse, the community property may not be used
$o dischaxge the liability of the tortfessor to the in-

jured spouse or his liability to wake eonmbnhon! to any joint
tortfeasor until the separate p::grty the tortfeasor sponse,

. not.exempt from execution, is

{(b). This section does not prwcnt the use. o! sommunity

‘proporwwﬂlmhargeallﬂblht?uf dtemsnbdwmon {a)
if: the injured:spouse gives written consent thereto after the - -

oecnrrenege of the mjury.

(e) This sestion does not affect the right to mdemmty pro-
vided by any | ingurance or other contract to diseharge tha tort-
feasor spouse’s liability, whether or not the consideration '

“for such contract consisted of oommpmty proparty, if sueh
contract wus entereqd into prior to the injory.

S;af 4. Ejﬁnﬁ}ﬁadtbeﬂwﬂ%gmﬂeﬂhrﬂ
iTla. (ua minries eomqﬁed- # mpivied wom
iy Jaragos 2wy be recovered from bet alowe; and hor hguﬂ
Mmhakeﬂeebﬂeiar-A parson is not liadls for
any jury or damage cansed by the other spouse exeept in
cases where he wonld be jeintly hable with her therefor 18
marriage did not exist.

{b) The lisbility of a married peraau for deaik or ww to.
porson or properu may be satisfied only from the separete
property of such married person and fhe communily property
of which he has ths management control.

Sgc. 5. A chapter heading.is added inmmediately preseding
Rection 875 of the Code of Cwﬂ Proeedure, in Titte 11 of Part

2 toread:

i
CHAPTER 1 CoNTRIBUTION Axom Jomr :
JupaueNT TORPRLSORS :

Spe. 6. Chapter 2 {commending with Bestion 900) uldded '
m'fiﬂeno!Psﬂzo!theGn&eo!lePmﬁun,tornd

Omrmz Oonmmowm!’mmm
900 Aamedinthzsd\apter




(a

—3 - GBS

1 (a) **Plaintiff’’ means a person who recovers or seeks to re-
2 cover a money judgment in 2 tort action for death or injury
3 to person or property.
4 {b) “Defendant’ means a person against whom a money
5 judgment is rendered or sought in a tort action for death or
6 injury to person or property.
T (e} “Contribution cross-defendant’’ means a person against
8 whom a defendant has filed a cross-complaint for contribution
9 in accordance with this chapter.
10 901. If a money judgment is rendered agamgt a defendant
11 in a tort action, a contribution cross-defendant, whether or not
12 liable to the plaintiff, shall be deemed to be & joint tortfeasor
18 jndgment debtor and liable to roake eontribution to the defend-
i4 ant in accordance with Title 11 (commencing with Seetion
15 875) of Part 2 of the Code of Civil Procedure where:
16 {a)} The defendant or the contribution cross-defendant is
17 the spouse of the plaintiff; and
18 {(b) A neglizgent or wrongful act or omission of the contridm-
19 tion cross-defendant is adjudged to have beeﬂ 8 proximate
20 canse of the death or 1n;ur3r
A defendant’s right to contribution undfr this chapter
22 munat be claimed, if at all, by eroas-complaint in the action
23 bronght by the p!amm! The defendant may file
" 94 plaint for contribution at the same time as his angy
26 100 days after the serviee of the plaintift’s i

28 defendant wh:ehever is !a.ter The defenda.nt u‘: x .
a7 mphm EheranT y r 3 . - Wm

{o)} If the cross-sction for contribuﬂ:l.on is severed from the
principal action for damapes and the contribution cross~defendant is
not given notice of and an apportumty,tq participate in the trial of
the principal action, the judgment against the defendant is not con~
clusive of any matter determined therein as hetween the defendamt and the
contribution cross-defendant; but it is not a defense to the claim for
contribution that the defendant was not guilty of the neglirent or
wrongful act or amission for vhich he was,ﬁ held lisble in the principal
gobione

{(¢) If the crosg-action for eontnbhrblon is not severed from the
princinpal action for damages, or if the qontribution copss-deferndenat is
given nobice of and an opportunity to participate in the trial of the
princivel action, the judgment against the defendant is cenclusive of
the matters determined therein as ‘:etwaen the defendamt and the contyribution
crogs-dsfendant,

23 906,  For the purpose of service under Section 417 of a
29 ecross-complaint for contribution under this chapter, the canse
80 of action against the contribntion efendant is deemed
81 to bave arisen at the same time that the plaintiff’s canse of
82 action arose.
93 $07. BEach party to the cross-action fﬂr contribution nnder
34 this chapter has a right to & jury irial on:the question whether
35 & negligent or wrongful act or omissiod of the contribution
36 croas-defendant was a proximate eavse of the injury or damage
37 tothe plaintiff,
908. Failure of a defendant to claim mmbunonmmd
ance with this ebapter doea not impair any right to contribu-
tion that may otherwise exiat,
909. Subdivision (b) of Section 877 |of the Code of Civil
Procedure does not apply to the right hb obtain comtribution
under this chapter.
910. There is no right to eontribution ‘nnder thig chapter in
favor of any person who intentionally injured the person killed
or injured or intentionally damaged th propexty thet was
demaged.
8ec. 7. This aet does not confer or i pair&nyrightorde—
fense ariging ant of any death or injury fo person or property
oecyrring prior to the effective daic of aot.
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Yeno 67=12 : ELEIRIT I77

REVISION OF COMENTS TO SENATE 3TLL 245

{Personal Injury Dara:ies)

Section 9CL

Comment. Sections 900-910 provide a means for requiring & spouse
to contribute to any judgment against a third party for tortious in-
juries, cansed by their concurring negligence or wrongdoing, that were
mflicted on the other spouse. '

Until 1957, the doetrine of imputed contributory neglizence forced
an injured spouse to bear the entire loss caused by the concuorring
negligence of the other sponse and a third party tortfeasor, The 1957
enactment of Oivil {ode Section 163.5 permitied the injured spouse to
place the entire tort liability burden upon the third party tortfeasor
by suing him alone, thus in practical effect exonerating the other spouge
whose actions also contributed to the injury., A fairer way to alloeate
the burdens of Hability while proteeting the innocent spouse iz to
require contribution between the jont tortfeasors. Sections 900-910
provide & means for doing so.

Section 901 establishes the right of the third party tortfessor to
obtain contribution from the plaintiff’s spouse. To give & neglipent
spouse an equivalent right of contribution, Section 901 alsc permits
a defendant spounse to obtain contribution from a third party tortfeasor.

Before the right to contribution can arise, Section 901 requires an
adjndication that the neglizgence or miseonduct of the defendant’s joint
tortfeasor wes a proximate cause of the injury. To obtain an adjudi-
cation that is personally binding on the joint tortfeasor, the defendant
must proeeed against kim by eross-complaint and see that he is prop-
erly served. Sese Section 905 and the Comment thereto. Bsuwaby—tire

aattr-adeth e b ho T3 he coutribaiien cordedendant

4 ¢l r 0

After the defendant has obtained a judgment establishing that the
contribution eross-defendsnt is a joint tortfeasor, his right to eontri-
bution is governed by Code of Civil Procedure Sections 875-880 re-
lating to eontribution among joint tortfeasors. Thus, for example, the
right of contribution mey be enforced only after the defendant has
discharged the judgment or has paid more than his pro rata share.
The pro rata share is determined by dividing the amount of the judg-
ment among the total number of tortfeasors; but where more than
one person is ltable solely for the tort of one of them--as in mester-
servant situations—they contzibute one pro rata share, Consideration
received for a release given to one joint tortfeasor reduces the amount
the remaining fortfeasors have to coutribute. The enforcement pro-
cedure speeified in Code of Civil Procedute Section 878 is applicable,

Uader Seetion 201, the defendant may be entitled to contribution
even though the person from whom contribution is sought might not be
independently lable for the damage involved, For example, even if
the contribution cross-defendant has a good defense based on Vehicle
Code Bection 17158 (the guest statute) as against the plaintiff, he
may still be held liable for contribution under Section 91



Secticn 905

Comment. Section 905 providss that the right to contribution ereated
by this ¢hapier must be asserted by cross.complaint. ¥f the person
claiming contribution began the litigation as a plaintiff and seeks con-
tribution for damages claimed by cross«omplaint, Section 905 author-
izes Dim to use a eross-complaint for contribution in response to the
erogs-coraplaint for damages.

The California courts previously have permitted the eross-complaint
to be used as the pleading deviee for seeuring contribuiion. Oy af
Sacrumento v. Superior Court, 205 Cal.  App.2d 398, 23 Cal. Eptr. 43
(1962). Section 905 requires the use of the eross-complaint so that all
of the isynes may be settled at the same time if it is possible to do so.
I for sume reason a joint trial would unduly delzy the plaintiff’s
uction—as, for example, if serviee could not be made on the contribu-
tion cross-defendant in time to permit a joint trial—or if for some other
reasoll a joint trial wonld not be in the interest.of justice, the eourt
may order the actions severed. Copr Crv. Proc. § 1048, See Roylance v.
Daelger, 57 Cal.2d 255, 261-262, 19 Cal. Rptr. 7, 11, 368 P.24 535, 539
{1962),

Under Code of Civil Procedure Section 442, & cross-complaint must
be filed with the answer unless the court grants permission to file the
cross-complaint subsequently. Under Seetton 905, however, 2 cross-
complaint for contributicn may be filed as a matier of right within
100 days after the service of the plaintifi’s complaint on the defendant
even though an answer was previously filled. This additional time iz
provided because it may not become apparent to a& defendant within
the brief period for filing an answer (10-30 days) that the case is one
where a claim for contribution may be asserted. Seetion 905 also per-
mits 4 eross-complaint for contribution to be filed after the time when
it can be filed as a matter of right if the court permits.

Inasmuch as no right to eontribution aeerges until the liability of
the defendant has been adjudicated and he has paid wmore than his
pro rata share of the judgment, there is no time limit on the right to
file a crose-complaint, for contribution other than the himitation pre-
seribed in Section 905. Thus, a plaintifi's failure to file his complaint
for damages until just prior to the expiration of the applicable statute
of limitations will have no effeet on the defendant’s right to file a cross-
complaint for contribution within the time limits prescribed here,

Subdivisions {b) and (¢} deseribe the effect of the
Judgment in the princinal action upon the determination of the
igsues in the crogs-zoiion for coniribution. If the actions are
not severed, or if <The contribution cross-defendent has notice
of and an cpportunity to be heard in the principal action, the
Judgment in the principal sction 1s conelusive upon all matters
determined therein such as the amounmy of damages suffered by The
plaintiff, the plaintiff's freedom ITrom contributory fault, ete.
But if the principal action and the cross-action are severed and
the contributisn erssa-defendant is noi given an opportunity to
participate in the trial of the principal action, the judgment is
not conelusive of tre matters dstermined therein insofar as the
contribution eross-delendant is concerned. Tt is, however,
admissible as evidence of such matiers under Evidence Code Section
1301l. Thus, the contribution eross-delendant can contest the
determination of dancges and assert That the plaintiff's damages
were 1lower than found in the judgment., The contribution cross-
defendant can also defend on the ground thai the plaintiff was
contributively neslirent so that no Lisbility ever arose. However,
the contribution cross-defendant is not permitied to defend on the
ground that the osripinal defendant wms not guilty of a negligent
or wrongful aecy 5r seission. Tt would be unjust to permit the
contribution cross-cdelendant to escane contribution by proving
that he, the cross-defendant, was in Jlact solely responsidle for
the plaintiffts injusy.



Subdivision (b) describes the circumstances under
which the judgment in the principal action is not conclusive
in the cross-action under this statute., Subdivision {b)
is not intended to have any effect on any other body of law
requiring a judgment 45 be given conclusive effect in the
Light of zdditional circumstances, For example, if the
crogs-defendant were the spouse of the plaintiff in the
principal action and the damages sought were community
property, the privity of interest of the cross-defendant
apouse in the damages scught by the plaintiff would require
the judgment in the principal action to be given conclusive
ef'fect in the cross-action even though the actions were
severed. Cf. Zaragosa v. Craven, 33 Cal.2d 315, 202 P.2d
73 (1949}. -
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SENATE BILL No. 244

Introduced by Senator Bradley

February 6, 1067

_REFERBED TO COMMITTEE ON JUDICIABRY

An act to amend Sections 17150, 17151, 17158, 17153, 17154,
17155, 17156, 17159, 17707, 17708, 17709, 17710, end 17714
of the Vehicle Code, and to add a chapter heading imme.
dintely preceding Section 875, in Title 11 of Part 2, of, and
to add Chapter 2 (eommencing with Section 900) to Title 11
of Part 2 of, the Code of Civil Procedure, relating fo la-
bility arising out of the operation of vehicles.

The people of the Stete of Califurnie do enact as follows:

Szcrsoxn 1. Seetion 17150 of the Vehicle Code iz amended
to read ;

17156. Every owner of a miotor vehicle is Hable and respon-
sible for the death ef or injury to person or property resulting
from neghigenee o negligent or wrongful act or ewmission in the

O G D

LEGIBLATIVE COUNSEL'S DIGEST

SB 344, as introdueed, Bradley (Jud.}. Motor vehicle operation
lahility,

Amends various secs., Veh.C,, adds ¢h. heading and ch., C.C.P.

Bases viearious Hability of vehicle owners, bailees, estate representa-
tives, and sigmers of minors® drivers’ lieense applications for injury
or death resulting from operation of motor vebicle by certain speeified
persons on negligent ¢r wrongful acts or omissions of such persons,
rather than on neglirence or wilfn) miseonduct of such persons.

Eliminates imputation for s}l purposes of civi! damages of negli-
geree of sueh speeifi-d persons to vehicle cwners, bailees, estate repre-
sentatives, and the signers of minors’ drivers’ license applications.

Permits defendant held liable to owner of vehicle, or to some person
made statutorily lable for comduel of vehicle’s operation, to obtain
contribution from operator on showing that injury was caused by
operator’s voncurring negligence or wrongdoing,

Makes varions relatod changes,

Vote—Majority ; Appropriation--No; State Expense—No,
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operatzon of the motor, vehicle, in the business of the owner or
otherwise, by any person using or operating the same with the
permission, express or implied, of the ownery; asd $he Begh-
ymuém&ﬁmmﬂmnmmﬁmﬂhﬂmwma&nﬂﬁm
poned of sivil demages .

Sec. 2. Seetion 17151 of the Vehicle Code iz amended to
Tead :

17151, The lLiability of an owner, bailee of an owner, or
personal representative of a d¢ ent fow imputed negligence
imposed by this ehapter and not arising through the relation-
ghip of prineipal and agent of master and servant is limited
to the amwount of tea thousand dollars ($10,000) for the death’
of or injury to one person in any one aceident and, subject to
the limit a8 to one person, is hrmted to the amount of twenty
thousend dellsrs {$20, 000; for the desth of or injury to more
thanoneparsoninanyonekcmdentandmhmitedtothe
amount of five thousand dell ($5,000) for daméage to prop-
erty of others in any one aceid
Sec. 3. Bection 17152 of ﬂ#a Vehmle Code iz amemded to
read:

17152, Inanyactmn against an owner, bailee of an owner,
or personal represeniative of & gecedent on acconnt of
negligence an labilily imposed by Sections 17150, 171564, or
17159 for the negligent or wrongful act oromsswnofthe oper-
ator of the a vehicle whose nepligenee is impuied to the ewnen;
h%w&anﬂmwaau:JnmﬁQMHMuﬂaém&ﬂ
the opefator shall be made a party defendant if pessomal serv-
ice of process can be bad npen the sperator Within thin State
made in o manner sufficient to secure personal jurisdiction over
the operator . Upon recovery of judgment, recourse ehail first
be had egainst the property of the operator sa served.

Beo. 4. Bection 17153 of the Vehicle Code is amended 1o
read : i
17158. If there is recovery muder this chapter against an
ownez, bailee of an cwner, or nal representative of a de-
cedent based on impited nogh , the owner, bailee of an
OWNEr, or personal representative of & decedent 1n suhrogated
to all the rights of the person injured or whose properiy has
been injured and may recover from the operator the total
amount of any judgment and eoats recovered against the owner,
bailee m‘.’ an owner, or personsl representative of a decedent.
w?;c . Section 17154 of th|e Vehiels Code is amended fo

17154. If the bailee of an wner thh the perminsion, ex-
press or implied, of the owner permits another 10 operaie the
motor vehicle of the owner, then the bailee and the driver shall
both be deemed operators of the vehicle of the owner within
the meaning of Sections 17153.

Every bailee of a motor vehicle is ]mble and responsible for
the death of or imjury to “or property resultitg from
nepligenee g nagligent or wrongful ast or omission in the op-
eration of the motor vehiels, in the business of the bafles or
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otherwise, by any person using or operating the same with the
permission, express or implied, of the bailee; end the negli-
mﬁmmmmmammmﬁw
poses of eivil donages .

S;*,c 6, Section 1?155 of the Vehlale Code is amended to
rea

17155. 'Where two or more persons are injured or killed in
one accident, the owner, bailee of an gwner, or personal rep-
resentative of a decedent may settle gnd pay any bona fide
claims for damages arising out of personal injuries or death,
whether reduced to judgment or not, and the payments shall
diminish io the extent thereof such person’s total liability on
account of the aceident. Payments sgating the fall sum of
twenty thousand dollars {$20,000) extinguish all liability
of the owner, bailee of an owner, or personal representative of
a decedent for death or personal injnry, arising out of the acei-

. dent which exists by reasen of nrsuant

noghigense;
to this chapter, and did not arise thro h the negl-agenee negli-
gent pr wmngfﬂl act or omission of the owner, bailee of an
owner, or personal representative .of ﬂ decedent nor throngh
the relationship of principal and agent| or master and servant.

Skc. 7. Section 17156 of the Vemdle Code 38 amended to
read :

17156. 1f a motor vehicle is sold under a contraet of £0D-
ditional sale whereby the title to such motor vehiele remains in
the vendor, such vendor or hiz assi ghall not be deemed
an owner within the provisions of this chapter relating to m-
pated negligence, but the vendee or| hiz assignee shall be
deemed the owner notwithstanding the [terms of such contraet,
until the veador or his assignee retake jon of the motor

-vehicle, A ehattel mortgagee of & motor vehicle out of posses-

sion i5 not an owner within the pmv jons of thig chapter ze
lpting to inpuied nopligenes .

Sec. 8. Section 17159 of the Vehlqle Code is amended to
read :

17159. Every person who is a pew.?ml representative of a
decedent who has contrel ar possession lof a motor vehicle sub-
jeet to administration for the purpose of administration of an
estate is, during the period of such inistration, or until
the veh:-::le has been distribated unden order of the conrt or
he has complied ‘with the requirements of subdivision (a) or
(b} of Seetion 5602, liable and responsible for the death of or
injury to person or properiy resulting from negligemes o
negligens or wrongful acl or omission In the operation of the
motor vehicle by any person using or opers
the permission, express or implied, of the personal rapresenta-
tive; and the neglipence of such perags
the persenal representative for ¢ll purpones _ .

S&m 9. Section 17707 of the Ve 4»‘ s Code is amended to
rea

17707. Any civil Lability of a m:twr arising out of his
driving & motor vehicle npon a highwaj during his minority is
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hereby impesed upon the person who signed and verifled the
applieation of the minor for & license and the person shall be

~jointly and severally liable with the minor for any damages

proximately resnlting from the ﬂeglageﬂee ot wilfal mipcon-
duey negligent or wrongful tct or omission of the miner in
driving a motor vehicle, except that an employer signing the
application shall be sab;ect ip the provisions of this seetion
only if an nurestricted driver’s license hay been issued to the
minor pursuant to the employer's written authorization.

reasdm 10, Seetion 17708 of &he Vehicle Code is amended to

17708. Any civil Dability aaghgmee or wifnl misoondach
of a minor, whether licensed or not under this eode, in arising
out of his drlvmg a motor véhn.le upon & highway with the
express or implied permi-sion|of the parents or the person or
guardian baving custody of the minor shall be imputed $o 12
hereby imposed upon the parqnts person, or guardian for afl
purposes of elvil demages and the parents, person, or guardisn
shall be jointly and severally lable with the mimor for any
dameges proximately resulting from the negligenee or wifal
miseenduet négligent or wrongful act or omission of the minor
i driting ¢ molor vehicle.

S(i‘ﬂﬂ 11. Section 17709 of the Vehiele Code is amended to
rea, :
17709. No person, er grouy | of persons collectively, 46 whom

on willial is izapuied shall ineur ligbility
for o minor’s negligent or fuI act or omission under Sea-
tions 17707 and 17708 in any jamount exceeding ten thousand
dollars ($10,000) for injury tg or death of one person as & re-
sult of any one aceident oz, subject to the limit as to one per-
son, excesding twenty thoufaamd dollaxs ($20,000) for injury
to or death of all persons as a :resnlt of any one accident or ex-
ceeding five thousand dollars! ($5,000) for damage to prop-
erty of others as a result of ahy one accident.
rexﬁ;:c 12, Seetion 17710 of he Vehiele Code is amended to

17710. Negligence or miseonduet shall aet be ime-
pated to The person signing a minor’s applicstion for a license
2 noé liable under this chapler for a negligent or wrongful act
or omission of the minor commitied when' the minor is acting
as the agent or servaut of PETSEO

Sec. 13. Section 17714 of he Vehmle Code is amended o
read:

17714. In the event, in ome or more actions, judgment is
rendered against a defendant ‘under this chapter based upon
tha negligent or wrongful act or omission of o minor in the
operation of a vehicle by & wmirer, and aleo by reason of such
act or omission neplipensce re dered against sach defendant
nnder Article 2 (commencing with Section 17150) of Chapter

1 of Division 9, then such judgment or judgments shall not be
crunnlative bnt recovery ghall be Iimited to the amount speci-
fled in Section 17709,
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SBc. 14. A chapter heading is added lmmedlat.ely preceding
Section 875 of the Code of Civil Procedure, in Title 11 of Part
2, to'read:

Cuaprer 1. CONTRIBUTION AMONG JOINT
JupauenT TORTFRARORS

Sgc. 15. Chapter 2 (commencing with Section 900) is
added to Title 11 of Part 2 of the {'Jade of Civil Procedure, to
read:

CHAPTER 2. GOI.'TRIB ION IK if
PARTICUL:R CAS ‘ :

900. As used in this chapter:

{a}) ““Plamtiff’’ means a person who recovers or seeks 10 re-
caver & money judgment in a tort m for death or injury
10 person or properiy.

{b) **Defendant’’ means a persdn asgeinst whom 5 meney
Judgment is rendered or sought in |a tort aetion for death or
injury to person or property.

{e} “Contribution crmdefendadt” means & person against
whom a defendant has filed a cross-complaint for conmbuhon
in aceordance with this chapter 3

902. If & money judgment is rendered against a defendant
in 2 tort action for death or injury 1o person or property aris-
ing out of the operation of a motor vehicle, a coniribution
eross-defendant, whether or not liable to the plaintiff, shail he
deemed o be a joint tortfeasor ju t debtor and liable to
mgke eontribution in accordance with Title 11 (commeneing
with Beetion 875} of Part 2 of theu Code of Civil Procedure
where:

(8} The eontribution cross-defenﬁmt was the operator of
the vehicle;

(b} The plmnt:ff is 2 person who is hable for the naghgent
or wroagful act or omission of the contribution cross-defendant
under Section 17150, 17154, 17159, 17707, or 17708 of the Ve-
hiele Code; and

{e) A neglzgent or wrongful act or omission of the eontm
bution eross-defendant in the operation of the motor vehicle is

‘adjudged to have been a proxxmaﬁe cause of the death or

injury.

903. If a money judgment is rendered against a defendant
in a tort action for death or injury tp persan or properiy aris-
ing out of the operation of & motor wehiele by the defendant,
& contribution ercas-defendant (whether or not lishle to the
plaintif?) shall be deemed to be 2 joint tortfeasor judgment
debtor and liable to make contritmiion in acéordance with
Title 11 {commencing with Section 8?5} of Part 2 of the Code
of Civil Procedure where:

(a} The plaintiff is & person who F Liable for the negligent

or wrongful act or omission of the defendarnt in the operation

of the motor vehicle under Seetion 17150, 17154, 17159, 177&7
or Y7708 of the Vahiole Cade, and |

Wotet Technlecal
correction




SB 244 B

i (b) A negligent or wrongful act or omission of the contri-

2 hution cross-defendant is adjudged to have been a proximate
@ 3 canse of the death or injury.

' Wb, } A defendant’s right to contribution under thig chap-

5§ ter must be claimed, if at all, by crosscomplaint in the setion

8 brought by the plaintif. The defendant may file a cross-com-
7 plaint for contribution st the same time as bis snswer or
8 withip 100 days after the service of the plaintifi’s complaint
8 upon the defendant, whichever is [later. The defendant may
10 file & eross-complainthereal] 7 I DEFTRRIOT i

' for contribution

(b} If the cross-action for contribution is severed from the principal
action for damages and the contribution cross-defendant is not given notice
of and an opportunity to participate in the trial of the prircipal action,
the judgment against the defendant is not conclusive of any matter determinsd
therein as between the defendant and the% contribution crogs-defendant; but it

is not a defense to the claim for contribution that the defendant was not
guilty of the negligent or wrongful act jor omission for which e was held
liable in the principal action.
{c) If the cross~action for contribution is not severed from the
principal action for dameges, -off if the comtribution eross-defendant is
giwen notice of and an cpoortunity to participate in the trial of the
C’ principal action, the judgment arainst the defencdarmt is conclusive of the

matters determined therein as between tﬁe defendant and the contribution
crosg=defendant. :

it 808. For the purpose of sefviee under Seetion 417 of a
12 cross-complaint for contribution under this ehapter, ihe cause
18 of action against the eontribution cross-defendant is deemed to
14 have arisen at the same time that the plaintift’s cause of aetion -
aroEe. ; .

iﬁ 907. Fach party to the cross-action for eontribution under
17 this chapter has a right to.a jury trial on the queation whether
8 negligent or wrongful act or omission of the contribntion
cross-defendant was s proximate cause of the injury or demage
to the plaintiff. - o

908.p Failure of a defendant To elaim eontribution in acoord-
ance with this ehapter does not impair any right to eontribn-
tion that may otherwise exist. .

909, Sub%ivisii:-n (b) of Section 877 of the Code of Civil
Procedure does not apply to the right to obtain scntribution
under thig chapter. ! . .
© 910.. - There is Do right to contribution under this chapter
in favor of aay person who intentionally injured the. person
killed or injured or inff.entinna{.ly damagad the property that
was damaged. ' i . )

Bro. 16. This net does not ) 9rimymranynghtor
defense arising out of any death or injury to person or praop-
erty occurring prior to the effective date of this aet.

Sgc, 17. If Senate Bill No. 245 is alse enacted by the Leg-
islature at its 1967 Regular Session, the chapter heading added
by Seetion 5 of that bill immediately preceding Seetion 875
of the Code of Civil Procedure, in Title 11 of Part 2, the head-
ing of Chapter 2 (commencing with Section 900) added to
Title 11 of Part 2 of the Code ¢f Civil Procedure by Section &

AP R R 4 R 4




Bemo Gfaig EXHIBIT Y
REVISION OF CO “ENTS T0 GINATE BILL NO. 2Ll (Vehicle Code Rec.)

Saction 902 .

Comment. Sections 300.810 permit & defendant who is held liable to
an owner of a vehicle, or to some other person who is made statutorily
liable for the conduet of the vebicle's opergfor, to obtain contribution
from the operator if he can establish that the injury was caused by
the operator’s concurring negligence or wrongdoing.

Until 1961, the provision of Vehicle Code Section 17150 that imputes
an operator’s negligence to the vehicle owner hrmted the remedies avail-
able to an owner who was injured by the coneurring negligence of a
third party and the vehicle operator to damages from the operator
alone. The imputed contributory negligence of the operator barred the
owner’s remedy against the negligent third party. Inm 1961, Vehiele
Code Section 17158 (the guest statute) wag amended to deprive the
owner of his remedy against the operator, leaving him with no remedy
for his torticusly inflicted personal injuries,

A fairer way to achieve the guest statute’s purpose of guarding
sgainst fraudulent claims while still providing the innocent owner with
& remedy for his injuries is to require contribution between the joint
tortfeasors. Sections 900-910 provide a means for deing so.

Section 902 establishes the right of the third party tortfeasor to
obtain contribntion from the operator whose misconduet contributed
to the plaintiff’s loss. Under Section 902, & right of contribution ean
arige only if the third party tortfeasor is held, o be liable to the plain-
tiff. In those instances where the contributory negligence or contribu-
tory wrongdoing of the operator is imputed to the plaintif—as in
master-servant situations—the third party is not liable to the plaintiff
and, henee, no question of contribution can arise. Thus, Section 502
can apply omly where the relationship of masterservant did not exist
between the plaintiff and the operator insofdr as the operator’s acts
were concerned,

Under Section 902, if the defendant (the third party. tortfeasor)
held liable, ke iy entitied to contribution from ihe operator in the event
that the operator’s negligence or misconduct is adjudged to have been
a proximate cause of the injury involved in the case. To obtain an
adjudication that is personally binding on the operator, the defendant
must proceed against the operator by cross-pamplaint and see that he
is properly served Sae Sectmn 905 and the Comment thereto gk

After the defendant has ohtained s judgmient establishing that the
operator it a joint tortfeasor, his right to confribution is governed by
Code of Civil Procedure Sections 875-880 telating to contribation
among joint tortfeasors. Thus, for example, the right of contribuntion
may be enforced only after the tortfeasor hasg discharged the judgment
or has paid more than his pro rata share. The pro rata share is deter-
mined by dividing the amount of the judgment amoung the total number
of tortfeasors; but where more than one person is Liable solely for the
tort of one of them—as in master-servant situations—they contribute
one pro rata share. Consideration received for a release given to one |

. joint tortfeasor reduces the gmount the remammg tortfeasors have to
contribute. The enforcement procedure speeified in Code of Civil Pro-
eedure Seetion 878 is applicable.

Under Seetion 902, the defendant may bs entitled to eontribuiion
from the operator even though the operator might not be independently
liable o the plaintiff, For exaluple, if the opetator has 2 good defense
based on Vehicle Code Section 17158 (the ghest statofe) as against
the owner, he may still be held lishle for ecotitribution under Section
802. The policy underlying Vehiele Code Section 17158 is to prevent
collusive suits beiween the owner and the operator to defraud an in-
surance company. The reasons justifying Sectibn 17158 are inapplicable
when the operator’s negligence is sought to be established by a third
party who would be liable for all of the damage if the operator’s eon-
earnng negligence or misconduct were not established. The third party
and the operator are frue adversaries and there is Bittle possibility of
collugion between them -

Sl



Section 905

Comment. Section 905 provides that the right to contribution created
by this chapter must be asserted by cross-complaint. ¥If the person
claiming contribution began the litigation as a plaintiff and seeks con-
tribution for damages ¢laimed by eross-complaint, Section 905 author-
izes him t0 use a cross-complaint for contribution in respunse to the
eross-complaint for damages. ’

The California courts previously have permitted the vross-complaint
to be used as the pleacing deviee for securing contribution. City of
Secramento v, Superior Court, 205 Cal. App.2d 398, 23 Cal. Rptr. 43
{1962). Section 905 requires the use of the eross-complaint so that all
of the issues may be settled at the same time if it is possible to do =0,
If for some reason a joint trial would unduly delay the plaintiff’s
sction—as, for example, if serviee eonld not be made on the eoutribu-
tion eross-defendant in time Lo permit a joint trial—or if for scme other
reason a joint trial would not be in the interest of justice, the conrt
may order the actions severed. Cobe Civ. Proc. § 1048, See Boylance v.
D]o;ée_iz):r, 57 Cal.2d 255, 261-262, 19 Cal. Rptr. 7, 11, 368 P.2d 535, 539
{1962), .

Under Code of Civil Procedure Séction 442, a cross-complaint must
be flled with the answer unless the court grants permission to file the
eross-eomplaint subsequently. Under Section 905, however, a cross-
complaint for contribution may be fled as a matter of right within
100 days after the service of the plaintiff’s eomplaint on the defendant
even though an answer was previously filed. This additionsl time is
provided because it may not become apparent to & defendant within
the brief period for filing an answer (10-30 days) that the case iz one
where & claim for contribution may be asserted. Section 905 also per-
mits a cross-complaint for contributioh to be filed afier the time when
it can be filed as a matter of right if the court permits.

Inasmuch as no right to eoniribution scerues until the Lability of
the defendant has been adjudicated and he has paid more thanr his
pro rata share of the judgment, there is no time limit on the right to
file a eross-complaing for contributioh other than the lmitation pre-
seribed in Section 905. Thus, a plaintift’s failure to file his complaint
for damages until just prior 1o the expiration of the spplicable statute
of limitations will have no effect on the defendant’s right to file a cross-
complaint for contribution within the time limits prescribed here.

Subdivisions (b) and (e} describe the effect of the
Judgment in the princinal action upon the determination of the
issues in the cross-sciieon for contributlon. If the actions are
not severed, or If the contribution cross-defendent has notice
of and an opportunity to be heard In the principal actlon, the
judgment in the principal action is conelusive upon all matters
determined therein such as the amount of damages suffered by the
plaintiff, the plaintiff's freedom fram contributory fault, ete.
But if thne principal action and the cross-action are severed and
the contribution cross-defendant is not given an opportunity to
participate in the trial of the principal action, the judgment is
not conclusive of the matters detemnmuined therein insofar as the
contribution cross-delendant is concermed. It is, however,
admissible as evidence of such matters under Bvidence Code Section
1301. Thus, the conoribution cross-defendant can contest the
determination of daneges and assert that the plaintiff's dameges
were lower than found in the Jodgment. The contribution cross-
defendant can also defend on the ground that the plaintiff was
conbributively nesiirent so that no liability ever arose. However,
the contributiosn cross-defendant is not permiti=d to defend on the
ground that the original defendant was not guilty of a negligent
or wrongful act or omission. Tt would be unjust to parmit the
contribution cross-delendant o escane contribution by proving
that he, the cross-dafendant, was in fact solely responsible for
the plaintiff's injuwy.

-



Subdivision (b) describes the circumstances under
which the judgment in the prinecipal &ction is not conclusive
in the cross-action under this statute. Subdivision (b)
is not intended to have any effect oh any other hody of law
requiring a judgment to be given contlusive effect in the
light of additional circumstances. For example, if the
eross-defendant wers the spouse of tHe plaintiff in the
principal acticn and the damages sought were community
property, the privity of interest of the cross-defendant
spouse in the damages sought by the plaintiff would require
the judgment in the principal action to be given conclusive
affect in the cross-action even though the sections were
severed. Cf. Zaragosa v. Craven, 33 Cel.2d 315, 202 P.2d
73 (1949).




