2 8/23/66
Memorandum 66-55
Subject: Study 42 - Good Faith Improvers

Attached are two coples of a recommendation relating to the Good
Paith Improver of Iand Owned by Another. This recommendation incorporates
the decisions made by the Commission at ¢hé August meeting.

Qur schedule calls for the approval of this recommendation for printing
at our September meeting. Hence, please mark your suggested changes on one
copy of the reccmmendation and return it to the staff at the meeting or
before the meeting.

Note that paragraph (2) of subdivision {a) of Section §71.1 has been
revised to make it clear that the improver mast helievé that he has a lease
with a remaining periocd of at least 15 years at the time he commences to
improve the land. Tius, the date the improver first commences to improve
the land is the significant date. TIf he begins construction of & house at
a time when he has at least 15 years of possession under & lease, he is a
good faith improver. If he constructs further improvements, such as a
garage and patlo, when he has less than 15 years of possession remmining
under the lease, he is still a good faith improver with respect to such
improvements. We mention this matter because when this matter was considered
at the August meeting the Commission did not comsider the rule that should
apply when a series of lmprovements are made by & person who believes he
has a long-term lease.

In 8l1l other respects the recommendation reflects the acticns taken
at the August meeting.

Respectfully submitted,

John L. Reeve
Junior Dounsel
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RECCHMYEIDATION e
of the
CALIFORNIA 1AW REVISION COMMISSION
relating to

THE GOOD FAITH IMPROVER OF LAND CWNED BY ANOTHER

BACKGROUND

At common law, structures and ather lmprovements constructed by a
trespasser on land owned by another bhelong to the owner of the land} This
rule is justified as spplied to one who, in bad faith, appropriates land
&8s a bullding site. The rule is harsh and unjust when applied to an
improver who 1s the vietim of a good fmith mistake. In the latter case,
there 1s no justification for bestowlng an undeserved windfall upon the
land owner if his interests are fully protected by =n equitzble adjustment
of the unfortunate situation.

For this reason, the great majority of jurisdictions have meodified
the common law rule in varying degrees. Uniformly, the effort is to
protect cpe who mekes improvements ‘telieving, 1in good falth, that he
owns the land. Although cnly a very few states have changed the common
law rule by Judicial decision, at least 35 states and the District af
Columbis have enacted statutes--known as "occcupyling claimants acts" or
"hetterment acts"--which modify the common law rule to provide relief to
the good faith improver. Similar statutes have been enacted throughout

Canada. California enacted a betterment mct in 1856, but it was declared

unconstitutional by a divided court in Billings v. Ball, 7 Cal. 1 (1857).

The betterment acts are not uniform, but they are all based on the
idea that the Jand owner's Just claims against the innocent Improver sare
limited to recovery of the land itself, damages for lts injury, nnd'compen-
sation for 1ts use and occupation. Generally, the betterment acts underiake
lThis is fhé.Americanréommon iaw rule as stated in the cases. The research
consultant points out that this rule is based on a dubious historical

development. See research study infra at 460-468, L82.
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to effectuate this principle by providing that the owner who seeks to
recover pessession of his land must choose whether to pay for the improvemenss
or ic sell the land to the improver.

The California law is less considerate in its treairent of the innocent
improver than the law in most other states. Absent circumstances that give rise
to an e3toppel against the landowner, the good faith irprover has no rights
beyond those accorded him by Section T4l of the Code of Civil Procedure and
Section 1013.5 of the Civil Code. BSection Thl permits the improver to set
off the value of permsnent improvements against the landowner's claim for
damages for use and occupatlon of the land. Section 1013.5 permits the
improver to remove lmprovements 1If he compensates the landowner for all
damages resulting from their being affixed and removeqd.

The existing Californis law is thus inadequate and unfair in the
typlcal case in which the value of the improvement greatly exceeds the valve
of the interim use and occupation of the land and the improvement either
cannot be removed or is of little value if remaved:i The "right of remova™"

in such a case 1s a useless privilege and the "right of sgetoff" provides oniy

2
Taliaferro v. Colasso, 139 Cal. App.2d 903, 294 P.2d 774 (1956), iline-
trates the unjust result cobtained under present California law. A
house was built by mistake on lot 20 instead of lot 21. The owner of lot 20
brought an action to quiet title and %o recover possession. The defendant
was a successor in interest to the person who built the house. The trial
court gave judgment quieting title and for possession on the condition
that $3,000 be pald to the defendant. The district court of appeal affirmed
that portion of the judgment awarding possesslion of the lot and house to the
landowner, but reversed that portion requiring any payment to the defendant
as a condition for obtaining possession. The court held that the "right of
removal” {Civil Code Section 1013.5)} and the "right of setoff™ (Code of Civil
Procedure Section 7hl) are the exclusive forms of relief available to a gcod
faith improver and that, for this reason, the general equity powers of the
court can not be brought into play even though the landowvmer seeks egui’™ = -
relief (quiet title). As a result, the landowner obtained possession of “™-
lot and house without any compensation to the defendant for the value of vu.
house,
a2u



very limited protection sgainst an inequitable forfeiture by the good faith

improver and an unjustified windfall for the landowner.

RECOMMENDATIONS

The Iaw Revision Commission recommends that California join the great
mejority of the states that now provide more adequate relief for the improver
who is the innccent victim of abona fide nﬁstake.3 Accordingly, the
Commission recommends:

1, Relief in a trespassing improver case should be available only to
g good faith improver. The recommended legislation defines a good faith
improver as a person who zcts in good faith and erroneously beliesves, because
of a mistake either of law or fact, that he is the cowner of the land or is

entitled to possession of the land for not less than 15 years froc the date

that he cormences to improve the land. Thius definition is based in part on
language ceontained in Civil Code Section 1013.5 but is more limited than
Section 1013.5 which appears to include short term tenants, licensees, and
conditicrnel vendors of chottels. Boeouse of the natpre of the relief it
provides, the recommended legislation applics only to a person who believes

that e owns o fee interest or its economic .egquivalent.

The recommended legislation mekes it clear that lack of actual notice

The need for corrective legislation is not alleviated by the prevalence of.
title insurance, nor would such legislaetion have any impact upon title
insurance protection. With respect to the good faith improver, title
policles do not cover matters of survey or location; with respect to the
landowner, policies 3o not cover matters or events subsequent to his
acquisition of the property. See CALIFORNIA TAND SECURITY AND DEVELOFPMENT
173-205 {Cal. Cont. Ed. Bar 1960}.
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of an infirmity in his right or title is the test of the improver's good
good faith; E;E;’ the good faith improver mist not have actual knowledge

of the outstanding title or of any circumstance that réasonably should
cause him to suspect the invalidity of his owrn title or right to possession.
This test is eongistent with the interpretation generally given the better-
ment acts in other states. See SCURLOCK, RETROACTIVE LEGISIATION AFFECTING
INTERESTS IN LAND 55 n.86 (1953).

Some of the better@ent acts 1limit relief to good faith improvers who
hold under "color of title." BSuch a limitation 15 undesirable. It makes
relief unavailable in.one category of cases where it 1s most needed--where
the improver cwns one lot but builds on another By mistake. Moreover,
"eolor of title" is of uncertain meaning. The term and limitation made
more sense in an era when property interests were evidenced by the documents
themselves and prior to the virtually universal reliance upon the recording,
title insurance, aund sscrow .systems for land transactions.

2, The good falth improver should be permitted to bring an action (or
te #116 & ciosascdmplaint &r souitercliain) 6 Rave the céurt astermine the
rights of the parties and grant appropriate relief. ‘This will perdiit he
good faith lmprover to obiain some measure of relief whether or not he is in
possession of the property. It zlso will permit the improver to take the
initiative in resolving the unsatisfactory state of affairs.

3. If the court determines that either the right of setoff (Code of
Civil Procedure Section 7L4l) or the right to remove the improvement (Civil
Code Section 1013.5) is an adequate remedy under the circumstances of the
particular case, it is neither necessary nor desirable for the court to
resort to other forms of relief. Hence, no additiopal form of relief
should be available in such cases.

k. Where exercise of the right of setoff or the right of removal
-ih.‘-

. &
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would not be an adequate remedy, the court should require the landowner
to elect whether to purchase the improvement or to sell the land at its
unimproved value to the improver in any case where this form of relief
would result in substantisl justice to the parties. Nearly all of the
betterment acts require that the landowner make such an election.

The landowner should be required to make this election only if the

value of the improvement plus the amount of taxes and special assessments
paid by the improver exceeds the value of the use and occupation of the
land plus the expenses to the landowner (including reasonable attorney's
and appraisal fees) in the action to determine the rights of the parties.
For this purpose, the value of the improvement should be considered
to be the amount by which it enhances the value of the lang, i.e., the
amount by which the improvement has increased the market value of the land.
This is the interpretation usually given to the betterment acts in other
states. BSee SCURLOCK, RETRCACTIVE LEGISIATION AFFECTING INTERESTS IN IAND

55 n.88 (1953).

If the improver has paid taxes and special assessments, the justice of
providing an allowance for such payment is as great as providing an allowance
for the improvement. Such payment has defrayed an expense that would have
been borne by the landowner, and the landovmer is allowed the full value
of the use and occupancy of the land. A number of the betterment acts make

such a provision. See Ferrier, 4 Proposed California Statute Compensating

Innocent Improvers of Realty, 15 CAL. L. REV. 189, 193 (1927).

The landowner should be fully protected against pecuniary loss. Hence,
he should be credited for the value of the use and occupation of the land
and should be given an allowance for all expenses incurred in the action to
determine the rights of the parties, including the expenses incurred in

establishing the respective values of the land and the Improvement. This



principle hes already been adopted in Civil Code Section 1013.5 (landowner
entitled to recover '"his costis of suit and a reasonable attorney's fee to
be fixed by the court" in any action brought by the improver to ernforce his
right to remove the improvement).

Po provide flexibility in the time allowed for payment for the land (by
the improver) or the improvement (by the owner) in view of the circumstances
of the perticular case, the court should be authorized to fix = reascnable
time within which payment shall be made. The court should be authorized to
permit the landowner to make the required payment in installments. If the
landowvmer elects to buy the improvement, the improver should be given a lien
on the property to secure payment. Where the improver is purchasing the land,
the court. should not be authorized to provide for payment in insfallments
or to fix a time for payment that exceeds three months. Since the Judgment
in the action will perfect the improver's title, he should be able to arrange
firencing from an cutside source within this period. Some of the betterment
acts have comparable provisions.

5. In cases where none of the forms of relief described above--i.e.,
setoff, right to remove the lmprovement, or forced election by the landowner--
would provide an adequate remedy, the court should be free to grant such
other or additional relief as may be necessary to achieve substantial Justice.
The variety of the circumstances under which an improvement may be constructed
on land not owned by the improver makes 1t difficult, if not igpcseible, to
draft legislation that will provide an exact and egquitable solution in every
situaticon. The additional statutory renedy reccrmended abtove would be adomatas
in post situations where injustice results under the present law. Neverthe-
less, the courts should not he foreclosed from granting some other form of
relief designed to it the circumstences of a particular case after it has

determined that none of the existing or proposed statutory remedies will suffice.

-6-



5. The relief provided should be available to & public entity or un-
incorporated association that is a good feith improver and to a good faith

improver who constructs an improvement on land owmed by a public entlty or
unincorporated assoclation.

T. Section T4l of the Code of Civil Procedure should be amended to
eliminate the "color of title" requirement and to make applicable the
recommended definition of “good faith improver." This would extend the
right of setoff to the cases, among others, where th- improver constructs
the improvement on the Wrong lot because of a mistéke in the identity or
location of the land.

8. The recommended legislation should apply to any action commenced
after its effective date, whether or not the imrpovements were constructed

prior to such date. HNotwithstanding Billings v. Hall, 7 Cal. 1 (1857)(which

held the 1856 betterment act unconstitutional), it is the position of the
Commission that the proposed legislation constituticnally can be applied
where the improvements were constructed prior to its effective date. Unlike
the recommended legislation, the 1856 betterment act made no distinction
between good faith improvers and bad faith improvers, and this aspect of

the statute was stressed by the court in holding the statute unconstitutional.
Nevertheless, a severability clause is included in case the mct cannot
constitutionsally be applied to improvements constructed pricr to lts

effective date.

RECOMMENDED IEGISLATION

The Commisslon's recommendations would be effectusated by the

enactment of the following measure:



An act to add Chapter lO;ipcnmﬁncina with Secticn 871.1) to Title 10 of

Part 2 of, and to amend Section T4l of, the Code of Civil Procedure,

relating to good faith improvers of property owned by another.

The people of the State of California do ensct as follows:

SECTION 1. <Chapter 10 (commencing with Section 871.1) is

added to Title 10 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 10. GOOD FAITH IMPRGVER COF PROPERTY CWNED BY ANOTHER

871.1. (2) As used in this chapter, "good faith improver"
means:

(l) A person whe, acting in good failth and erroneously believing
because of a mistake either of law or fact that he is the owner of the
land, affixes an improvement to land owned by ancther person.

{(2) A person who, acting in good faith and erronecusly believing

because of a nmistake either of law or fact that he is entitled to

possession of the land for not less than 15 years from the date thet he first
comuences to improve the land, affixes an improvement to land to which

ancther person is entitled to possession.

(3) A successor in interest of a person described in paragraph
(1) or (2).

(b} As used in this section, "person" includes a natural person,
firm, association, organization, partnership, business trust,
corporation, a state, county, city and county, city,
district, public authority, public agency, or any other political
subdivisgion or publie corporation.

_8-



Comment. The definition of "good faith improver" in Section 871.1
is based in part on the description given in Civil Code Section 1013.5 of
& person who has a right to remove improvements affixed to the land of
another. However, Section 871.1 is clearly limited to a person who believes
he is the cwner of.the land or the cwner of a lohg term possessory interest
in the land; unlike Section 1013.5, it does not include licensees, short
term tenants, and conditional vendors of chatiels. See Note, 27 50. CAL.
L. REV. 89 (1953).

See also Section 871.2 which states in substance that actual notice
is8 the test of good faith; the improver does not meet the good faith test
if he has elther actual knowledge of an outstanding right to possession or
actual knowledge of any circumstance that reasonably should cause him to
suspect that his own title or possessory interest is invalid or that he is
constructing the improvement on the wrong site.

Under paragraph (2) of subdivision (z2), the improver mmust believe that
he 1s entitled to possession of the land for not less than 15 years from
the date that he first commences to improve the land. Thus, if he begins
construction of a house at a2 time when he is entitled to et least 15 years
of possession under & lease and meets the other requirements of the statute,
he would be a good faith improver. If he constructs further improvements,
such as a garage and patioc, vhen he has less than 15 years of possession
remaining under the lease, he is still a good faith improver with respect
to such improvements if he meets the other requirements of the statute.

Subdivision (b) is inecluded to make it clemr that relief is available
under this chapter to a public entity or unincorporated organization that
is a good faith Improver and to a good falth improver who constructs an

improvement on land owned by a public entity or unincorporated orgenizotion.



871.2. For the purposes of this chapter, a person is
not a good faith improver i1if, at the time he makes the
improvement, he has either actual knowledge of an outstanding
paramount right to possession of the land or actual knowledge
of any clrcumstance that reasonably shouid cause him to
suspect that his own title or right to possession is invalid

or that he is constructing the improvement on the wrong site.

Comment. See the Comment to Section 871.1.
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871.3. A good faith improver may bring an original action in
the superior court cr may file a cross-complalnt or countercleim in
a pending action in the superior or municipal ccurt for relief under
this chapter.

Comment. This section 1s Lhased on Code of Civil Procedure Section

1060 relating to declarstory relief.
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871.k. The court shall not grant relief under thils chapter
if the court determines that the right of setoff under Section
741l of the Code of Civil Procedure or the right to remove the
improvement under Sectlion 1013.5 of the Civil Code provides the

good faith improver with an adequate renmedy.

Comment. In some cases, the right of setoff under Section Tl of the
Code of Civil Procedure or the right to remove the improvement under Section
1013.5 of the Civil Code provides an adequate remedy. In such cases, the

other forms of relief under this chapter may not be utilized by the court.
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871.5. (a) Subject to Section 871.4, the court may effect
such an adjustment of the rights, equities, and interests of the
good faith improver, the owner of the land, and the other parties
as is consistent with substantial justice to the parties under the
cirecumstances of the case. The relief granted shall protect the
owner of the land upon which the improvement was constructed against
pecuniary loss but shall avoid, insofar as possible, enriching him
unjustly at the expense of the good faith improver.

(b) Where the form of relief provided in Section 871.6 would
substantially achieve the objective stated in subdivision (a), the
court may not grant relief other than as provided in that section.

In other cases, the court may grant such other or further relief,

within its legal and equitable powers, as may he necessary ito achieve

that objective.

(c) This chepter does not affect any legal or equitable defenses,
such as adverse possession, estoppel, or laches, that may be available
to a good faith improver.

Comment. This section authorizes the court to exercise any of its
legal or equitable powers to adjust the rights, equities, and interests
of the parties to achieve substantial Justice under all of the circumstances
.of the case.

There are three basic limitations on this general authorization:

(1} The relief granted must protect the owner of the land against
pecuniary loss but shall avoid, insofar as possible, enriching him unjustly
at the expense of the good faith improver.

(2) Section 871.L4 requires the court to utilize the "right of setoff"
and the "right of removal” in cases where one of thege remedies will provide

the good feith improver with an adequate remedy.
-13-



(3) The court is required to use the form of relief provided in
Section 871.6 in cases where this form of relisf is consistent with
substantial Jjustice to the parties and will protect ths owner of the
land against loss but avold, insofar as possible, enriching him at the
expense of the good faith improver,

This chapter does not preclude or diminish any legzal or equitable
defenses that may be available to the good faith improver. Moreover, the
ralative negligence of tue parties to the action may be considered by the
court in determining what form of relief is consistent with substantial
justice to the parties under the circumstances of the case, Generally,
however, the form of relief provided in Section 871.6 should be consistent
with substantial justice in ceses where the right of setofl or the right

of removal dves not provide the improver with adequate relief.

=14~



871.6. {a) As used in this section, "special assessment” means
a special assessment for an improvement made by & public entity that
benefits the land.

(b) In granting relief to a good faith improver under this
gection, the court shall first determine:

(1) The sum of (i) the amount by which the improvement {other
than one financed by & special assessment) enhances the value of the
land and {ii) the amount paid by the good faith improver and his
predecessors in interest as taxes on the land (as distinguished from
the improvement) and as special assessments.

(2) The sum of (i) the reasonable value of the use and occupa-
tion of the land by the good faith improver and his predecessors in
interest and (ii) the amount reasonably incurred or expended by the
ovner of the land in the action, including but not limited to any
arount reasonably incurred or expended for appraisal and attorney's
fees.

{c)} 1If the amount determined under peragraph (1) of subdivision
(b) exceeds the emount determined under parmgraph (2) of subdivision
(b), the court may reguire the owner of the land upon which the
improvement was constructed to make an election within such time as
is specified by the court to:

(1) Pay the difference between such amounts to the good faith
Improver or to such other parties as are determined by the court to
be entitled thereto or into court for their benefit; and, upon such
payment's being made, the court shall enter a Jjudgment that the title
to the land and the lmprovement thereon is gquieted in the owner as

against the good faith improver; or
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(2) Offer to transfer all of his right, title, and interest in
the improvement, the land upon which the improvement is constructed,
and such additional land as is reasonably necessary to the convenient
use of the improvement to the good faith improver upon the good faith
improver's paying the amount specified in subdivision {d).

(d) The amount referred to in paragraph (2) of subdivieion (c)
shall be computed by:

(1) Determining the sum of (i) the value of the land upon which
the improvement is constructed and such additional land as is reasonably
necessary to the convenient use of the improvement, excluding the value
of the improvement, {ii) the reasonable value of the use and occupation
cf such land by the good faith improver and his predecessors 1ln interest,
{iii} the amount reasonably incurred or expended by the owner of the
land in the action, including but not limited to any amount reasonably
incurred or expended for appraisal or attorney's fees, and (iv) where
the land to be transferred to the improver is a portion of a larger
parcel of land held by the owner, the reduction in the value of the
remainder of the parcel by reascn of the transfer of the portion to the
improver; and

(2) BSubtracting from the amount determined under paragraph (1)
the sum of the amounts paid by the good faith improver and his pre-
decessors in interest as taxes on such land {as distinguished fram
the improvement) and as special assessments.

(e) If the owner makes the election provided for in paragraph (2)
of subdivision {c¢) and the good faith improver does not accept the
offer within the time specified by the court, the court shall enter a
Judgment that the title to the land and the improvement thereon is quieted
in the owner as against the good faith improver.
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(f) If thc owacr of the lan? fails to rzke the election asuthorized
by subdivision (c) within the time specified by the court, the good
faith improver may elect to pay the amount specified in subdivision {d)
and upon such payment's being made, the court shall enter a Jjudgment
that tltle to the improvement and the land reasomably necessary to the
convenient use of the Improvement is quieted in the good falth improver
a5 against the owner.

{g) 1If the election provided for in paragraph (1)} of subdivision
{c) is made, the court may provide in the judgment that the payment
required by that paragraph may be made in such installments and at such
times as the court determines to be equitable in the circumstances of
the particular case. In such case, the good faith improver, or other
person entitled to payment, shall have & lien on the property to the
extent that the amount so payable 1s unpaid.

(h) If the offer provided for in paragraph (2) of subdivision (c)
is made and accepted or if the election authorized in subdivision (f)
is made, the couri shall set a reascnable time, not to exceed three
months, within which the owner of the land shall be paid the entire
amount determined under subdivision (d). If the good faith improver
fails to pay such amount within the time set by the court, the court
shall enter a Jjudgment that the title to the land and the improvement
thereon is quieted in the cwhner as against the good falth improver.

If twore than ¢ne person bas an interest in the land, the perscre hoving

an Interest in the land are entiltled to receive the value of thelr

interest from the amount paid under this subdivision.

Comment. This section gilves the landowner an electién whether he will,
in effect, pay for the improvement or offer to sell the land to the improver.
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If the landowner does not make such election within the time specified by the
court, the improver may elect to buy the land.

In computing the amount of taxes and special assessments that are to
be credited to the good faith improver, the taxes and specisl assessments paid
by the person claiming relief (and not paid by the owned are to be included.
In addition, if the person claiming relief did not mske the improvement, the
amount of taxes and special assessments pald by his predecessors in interest
(consisting of the person who made the improvement in good faith and hisg
successors In interest) are to be included.

Where the improvement is constructed on a large tract of land, z problem
may arise as to how much land is to be transferred to the Improver if the
election is made to sell the land. The statute provides that in such a
case the improvement, the land upon which the improvement is constructed,
and such additional land as is reasonably necessary to the convenient
use of the improvement are to be transferredto the improver. This is the
same in substance as the standard used in mechanic¢s' liem cases. CODE
CIV. PROC. § 11831.(2)(1and subject to mechanics’ lien is "the land upon
which any bullding, improvement, well or structure is constructed, together
with a convenient space about the same, or so much as ray be required for
the convenient use and occupation thereof, to be determined by the court
on rendering judgment').

The court is given flexibility in fixing the time of payment for the
land or the improvenment so that the requirement of payment can be adapted\
to the circumstances of the particular case. If the owner elects to

purchase the improvement, the court is further authorized to provide for

payment in installments. To assure that the owner will receive compensation
or possession of the land promptly, no such authorization is provided where
the owner elects to sell the land to the improver and the court is not
éuthorized to defer payment for more then three months. BSince the effect

-18-
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of the owner's election to sell and the ensuing judgment perfects the
improver's title, the improver should be able to arrange financing from an
outside source within this time.

Persons having secupity interests may intervene in the action in order
to protect their interests. CODE CIV. PROC. § 387. TFor example, there may
be a deed of trust on the land executed either by the improver or the owner.
There also may be a lien on the improvement., When the lmprovement is purchased
by the owmer Section 871.6 permits the court to give the lender who intervenes
rights against the fund to be paid as compensation for the improvement
(subdivigion (c){1))} or a lien on the property (subdivision {g)). When the
land is scld to the improver the statute gives the holders of security
interests rights against the fund to be paid as compensation for the land

{subdivision {h}).

-19-



A

SEC. 2. Section T4l of the Code of Civil Procedure is amended

to read:

741. (a) As used in this section, "good faith improver' has

the meaning given that term by Sections 871.1 and 871.2.

(b) when damages are claimed for withholding the property
recovered ;-upen-wkieh and permarens improvements have been made on

the property by the defendant, or ihese-urder-vhem-he-elaimey-heiding

uuder-eater-af-title-adverse-£9- the-elaim-of-the-plaintiffy-iR-geed

£adtk his predecessor in interest, as a good faith improver , the

yaiue-of amount by which such improvements enhance the value of the

land must be allowed as a set-off against such damages.

Comment. Section 74l 1s amended to eliminate the "color of title"

requirement and substitute the standard set out in new Sections 871.1 and

871.2, Scction 741 is thus mede ccmsistent vwith Civil Code Scetion 1013.5
which is a later enactment. 3See the Ccmment to Secticn 871.1. Thus, the
limited protection afforded by Section T4l is extended to include cases,
ior-exomple, where the defendant ouns one lot but builds on the plaintiff's

1ot by mistake.

The amendment also substitutes "the amount by which such improvements
enhance the value of the land" for "the value of such improvements." The
new language clarifiss uncertainty in the former wording and assures that

the improvement, for purposes of offset, be valued as an increment to the

land, i.e., how much has the improvement increased the market value of

the land.
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SEC. 3. This act applies to any action commenced after its
effective date, whether or not the improvement was constructed
prior to its effective date. If any provision of this act or
application thereof to any person or circumstances is held invalid,
such invalidity shell not affect other provisions or application of
this act which can be given effect without the invalid provision or
application, and to this end the provisions of this act are declared

to be severable.

Comment. This act applies to any action commenced after its effective
date, whether or not the improvement was constructed prior to such
date. Decisions in other states are about equally divided as to whether
a betterment statute can constitutionally be applied where the improvements
were constructed prior to its effective date. SCURLOCK, RETROACTIVE

LEGISLATION AFFECTING INTERESTS IN LAND 58 (1953). Cf. Billings v. Hall,

7 Ccal. 1 (1857). The California Supreme Court has recently taken a liberal
view permitting retroactive application of legislation affecting property

rights. Addison v. Addison, 62 Cal.2d 558, 43 Cal. Rptr. 97, 399 P.2d 897

{1965). See Comment, 18 STAN. L. REV. 514 (1966). Although the Law Revision
Commission believes that the statute can constitutionally be applied to
improvements constructed prior to its effective date, a severability

clause is included in case such an.application of the act is held uncconsti-

tutional.



