#62(L) 8/11/66
First Supplement to Memorandum 66-47

Subjeet: Study 62(L) - Vehicle Code § 17150 and Related Sections

Attached +0 this memorsndum as Exhibit I is a letter commenting on the
tentative recommendation that was distributed in Jamuary. The following
matters are raised: B
Sectlon 902 |

Mr. Agay suggests substitution of “would be" for "is made.”

Imputed contributory negligence generally
Mr. Agay correctly points out that, as indicated by the comment to

Section 902, if an employer and employee leave thelr office together on a
business appointment, their cholce of vehicle will become extremely crucial
in determining 1f the passenger would be entitled to relief against a negli-
gent third party. This is because the contrj.mtory negligence of the operator
would be imputed to the passenger 1f the enpioyer weye the passenger; but
the contributory negligence of the operator would not be imputed to the
passengez; if the employee were the pa.ssenger; Thege results would flow
from the ommon law imputation of comtridutory negligence that arises out
of the doctrine of reepondeat superior. Mr. Agay suggests that these results
are ridiculous and should be modified in ocur statute.

It should be remembered thet in the hypothetical situation the guest

statute is not applicable. Tucker v, Ianducel, 57 Cal.2d 767 {(1962). There-

fore, the employer is not barred from recovering for his persomal injuries,
he is merely forced to recover his damages from the negligent employee
rather than the negligent third party. Thus, 'bhe situation presented is
not as crucial as the one dealt with in the proposed statute. The proposed
statute is designed to give & vehicle owner a remedy in a situation where he
had none. Mr. Agay is suggesting the eubetitution of a remedy hé believes
is superior for the remedy that now exists.l |
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tic agree with Mr. Agay that the contribution remedy proposed by our
statute is superior to the common law remedy forced upon plaintiffs by the
doctrine of respondeat superior. But we thimk that the problem ie genersl
and should not be attacked in a statute dealing only with remedies for
injuries caused by the operation of vehicles. The suggestion raises other
problems that would have to be dealt with: Should the plaintiff-employer
be liadle under the doctrine of respondeat superior for the employee's
obligation to contribute to the third party? If & plaintiff-employer is
lisble to comtribute to the damages he has suffered becsuse of.the nesitqv.nte
of his employee, should not any plaintiff be required to contribute a con-
tributive share to the damages caused, in part, by his own negligence? In
other words, should a general requirement of contribution be substituted
for the doctrine of contributory negligence as well as the doctrine of
imputed contributory negligence?

As a geperal proposition, this seems to be & good 1dea‘.‘ As & matter
of fact, there seems to be & good basle for it in existing california statutes
that the courts have not read in the present context. See Civil dode Section
1432 ("A party to a . . . joint and seversl obligation [the statute is dealing
with obligations generally, not contractual obligations}] . . . who satisfies
more then his share of the claim against all, mey require a proportionate
contribtution from all parties joined with him."}; Civil Code Section 1714
("Bveryone 1s respomsible . . . for an injury occasioned to another by his
want of ordimary care or skill . . ., except 5o far as [the word shoull be
"unless" to make contributory negligence a bar] the latter has, willfully
or by want of ordinary care, brought the injury upon himself."). But we do
not believe that this ie the place to make this far reaching revision of th
law.
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Insurance
Mr. Agay polnts out that generally an owner's policy {under its extended
coverage for permissive operators) is considered the primary insurance and

an operator's policy is considered excess. BSee Exhange Cas, & Surety Co.

v. Scotty 56 Cal.2d 613 {1961); American Automobile Ins., Co. v. Republic

Indemnity Co., 52 Cal.2d 507 {2959). Thus, the plaintiff's own insurance

carrier is the primarily responsible insurer for the contribution cross-
defendant's cbligation to contribute Mr. Agay suggests that some conaidera-
tion should bve given to modifying the usual rule.

In 1963, the Legislature added Section 11580.1 to the Insurance Code
to deal with this problem. Subdivision (f) of the section Vthen provided: .

{f) BSuch policy [sutomobile 1iability policy] may contain a
provision that the insurance coverage applicable to such motor
vehicles afforded a person other than the named insuyred . . . shall
not be appliceble if there 1s any other valid and collectibdle insurance
applicable to the same loss covering such person as & named insured . . .
under a pollcy with limits at least equal to the financial responsi-
bility requirements specified in Bection 16059 of the Vehicle Code;
and in such event, the two or more policles shall not be construed as
providing cumlative or concurrent coverage and only that policy
vwhich covers the liabllity of such person as a named insured . . .
ahell apply. In the event there is no such other valid and collectible -
insurance, the coverage afforded & person other than the named insured
o + « Ay be limited to the financlal responsibility regquirements
specified in Section 16059 of the Vehicle Code.

This section provided, in essence, what Mr., Agasy desires. But in 1965,
the first line of the subdivision was revised to read:

(£) Where two or more policies are applicable to the seme

loes and one of such pdlicles affords coverage to a named insured

engaged in selling, repairing, servieing, delivering, testing, road

testing, parking, or storing sutomoblles, such peiiey policies may

contain . . . .,
Mr. Agay's suggestion would restOre the former provision in the narrow area
where the extended coverage applles to the operator's contribution iiability.
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Inasmch as subdivision (f) seems to be involved in some pulling and
hauling between various special interest groups and the Legislature appeare
to be eware of what it is doing, we believe that we should stay out of the
battle.

Uninsured motorists

Mr. Agay asks whether the defendant’s rights are gssignable to the
plaintiff, He seems to be asking whether an uninsured defendant cen, instead
of paying the judgment, satisfy the Judgment by assigning his right to con-
tribution from the operator to the plailntiff, The plaintiff could then
enforce the contribution right of the defendant and collect at lesst one~hal?f
of his judgment. |

This is a problem that now exists in regard to the general contribution
statute. Our statute merely incqrpqrates by reference the enforcement provi-
giong of the general statute. Under the gémml statute, it seems unlikely
that the requirement of payment by the tortfeas‘ot: \élaiming contribution could
be so satisfiéd. In an& event, Mr, Agay's problem is that, assuming assigna-
bility, does this mean that the plaintjiff is not entitled to h:l.s uninsured
motorist's coverage because his own Llneurance or the operator's insurance is
available to the extent of the operator's contribution liability? We do not
believe so, for even if the defendant's c¢laim were 80 apsignable and gave rise
to rights without meeting the requirement of payment, the plaintiff's claim
against the operator would not be a right, but would be at the mercy of the
defendant. The defendant need not cross-somplain for contribution, nor need
he assign his rights. Since the plaintiff has no right to get at the operator's
insurance, we do not see haw the operator's insurance helps relleve the

defendant of the omus of being an uninsu;'ed motorist.
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We suggest that an addition of a remark to the conment should make it

clear that & right of contribution dces not make an insured motorigt out of

one who 1is uninsured.

Bection 905

We believe that Mi. Agay's problem relating to pleading has been taken
care of by the amendment directed by the Commission at the last meeting.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary

[
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-.RBt Tentative recommendation relating to Vehicle Gode Sestion
y 17150 and related sections

Gentlaman'

Below 1 offer commsnts gnd auggastions with respect to the above
t-ntative recommendation.

__ With respect to Civil Code Section 902 (b} I personally was aomawha,
.. eonfused by the verb tense., Should not.the subsection read "the
" plaintiff i3 a person who would be liable for the negligent or wrongful:
aet or omission of the operator under Section 17150, 1?15#, 17159,
17707 or 17708 of the Vehicle Code;".

While the ahange you have suggested to Section 17150 under the Vbhicle
Code and indeed the entine purpose of the recommendation appsars most
sound, a comment which was included on page 25 does bother ms somawhtt.

It appears that if an employer and an employes decide to lsave their
office together on some businesas appointment, the probable off-hand
‘eholice of whose vehicle to use wlll becoms extremely. cruslal in
determining if the passenger would be entitled to relief for the negli-

. gence of a third party, If the employee takes his car and drives, then,
in thezevent of Injurles to the employer as a result ¢f an accident

for which a third party.and the employee are both negligeuntly responsibl:
the employer is totally without remedy., This apparently results, :
acoording to your comment because, of the lupytation of contributory
negligence to & waster from his servant.

Now I could understand such 1mputation if the employee were driving

the employer's car and the employer then sought property damsges to

hias vehicle, To extend 1% to denying him relief for personal injumbes -
seems ridiculous especially in light of the factthat 1f fortultously -mov
the employer had decided to drive his car, then the employee passenger
eould collect from a negligent third party even fhough his smployer

had likewise been negligent in the operation of that vehilcle,
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¥

T would certainly suggest that this illogiesl result be eliminated
under this new Shapter 1 covering contwibution among Joint Judgnment
tovtldasena,; ,

knother problem which bathers me in connection with section 902 cone-
cerns insurance, It 1s my understanding that generally the primary
insurer 1z the insurer of the owner cof the wvehicle as opposed to the
non-ownlng operator thereof. Wauld that mean that the net result of
section 902 would be that the plalntiffi's own insurance carrier wald
end up paying haif of the loas? That would not seem entirely propsr
and perhaps some specific  conslderatin should be glven to establishing
who in this Iintance would be the primary ingurer.

Another questionawhieh has puzzled me 1s whether or not the defendant's
rights aPe assignable to the plaintiff, If 3o and 1f the plaintiff
or the contrlbution cross defendant has insurance but the defendant
does not have insuranca, would the plaintiff then be entitled to aseek
payment under uninsured motoristiprotection, or does his own insurance
or that of the contribution cross defendaznt bar such recovery. ,
Certainly 1% should be made clear that 1t does not bar recovery since
at bast he would only be receiving from himseif or from the contribut**
crosg defendant half of what he was Juatly entitled to.

Yt would seem fo me that section 205 would require an amendment of
section 442 of the Code of Civil Procedure so as to specifically
provide for the filing of a croas complaint a8 2 matter of right

at a time other than the filing of the anlwar jn order t¢ he consistent
with section 905, y

Thank you ror the privilege of submitting uhese suggestions and
comments.

Yaurs very truly,

RICHARD D, Aﬁﬁ%’
RDA:mg
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RECOMMERDATTION

of the
CALIFORNIA LAW REVISION COMMISSION ,
relating to
VEEICLE CODE SECTION 17150 ARD RELATED SECTICHS
— |
In 1957, the Legislature directed the Lsw Revielon Comdssion to
mammmmwsmmamwm

rwmmmm-smuwwemwm ‘l'ha

mﬂalyingmi’orthe atmymthat underthethenexistinglw
was barred Prom recovering damages

, sQn
wd parssn when Lhe hegligunce of = s Spolist

Condribuiad 4o his i'n!u.r: besousé ami m= oward Wwonld be
ummu’rh _promh. ‘

W Therefore,

m a miad
againad & negligeas

toﬂlwr&emwuldpe:ﬁt the negligent spouse, in effect, %o re-
cover for his m negli gent m.ﬁ&cﬁm 163.5 of the Civil Cods pravii-‘ns
*thatdmgeswdedtcamriedpmmfapersmlin;uﬁesm

+he, veasan For dhe,
the separate propexty of tie mJured gpouse, thereby *
iqputaticnufthecomributcrynesligence of one spouse to the other
based on the property interests in the wwa.rd Section 163.5 has created

other xrob:lm, however, which required the Cammission to procsed with
the study a:tmuc bty the ugw.mn.' See Reccumendation and Study




During the course of its stuly, the Comission realized that any
recommendation it might make concerning the natwre of the property
interests in a persponal injury dagege award to é. mearied person would

not.solve the problem that exidsted, for many if not most setions for
damages in which the contributory negiigence of a spouse 1s a factor
arige cut of vehicle accideants. Under Vehiclie Code Section 1:?150, the
V‘cnutributary neﬂigence of & person opexating a veh:.'.clé with the permis.
~ sion of the owner is imputed to the owner, with the result that the
na.t\u'é of the property imterests in the vehicle involved in a.n accident
causing personal injuries can be determinative on the igsue of 1mputed
contributary regligence betweex apouses regerdless of thei"f' interesta
in uny damages awarded. Therefore, the Commlssicn sought apd waa grantel
authority in 1962 to study whether Vehicle Code Section 17150 should be
revised or reéealesi inaofer as 1t imputes the contributory negligence of

opecadar
the ~ of a vehlela to its cvner.

The Commission's study of impubed negligence under Vehicle Code Section
17150 revaalad‘ other se;tims involving the same problem. Moreover, the etudy
revealed important dzfe;ts in thesge and other sechionz involving related
problems, for consideration of the pollcies underlying imputed contridbutory
negligence. pecessarily involved consideration of the extent to which &
vehiele owner should be responsible Por demages resultin%omm Jthe operation

miS By rl’.uu-i-,

X
of the vehicle by ancther, ﬁr 1965 “, therefore
dht hegeloture eadended ibs
SN 2uthority to consider sll relevant aspects of Vehicle

- Code Section 17150 and related sactions.
| RECCMMENDATION:S

Vicaricus lishility of vehicie owners, ballees, and estate representatives

Vehicle Code Section 17150 ﬂr provides that a vehicle owner iz lieble
for the damages caused by the "negligence" of & person operating his vehicle
wi.'l:h hia pemissinn. Vehie.;le balless and eztate representativea are

lub:laeted to similar liability by Sections 1715k and 17159. SRR
-




Thess Sacdivns wese o

— --provide the public with protection asgeingt the "growing mansce of death or
injury in- the operaticn of motor vehleles” by the "financially irresponsible.”
 See Bayless v, Mall, 50 Cal. fpp.2d 65, 69-71, 122 P.2d 608 (1942). They
. ooliBliny vased on the view that an automobils is “a dangerous instrusentality

« '« » In the hands of an incwpeten’c or 1rrespcnaibla driver,” - Ibid,
Since e Seohrams impese lability enly when the optrabes 1S hlalla!n*l'
SwhphivemnehetstismirnttunptbevsepenhaaiasbenmsddbsiviArdipsbyneusew

houwever -I-h&g do not up@ 7

e in cases *:fhere the remscn that

#*

Jove rise to%nactnent ia ¢ {;réatest force. Undor existing law, the sectiong

B inappitesble ¥hen the operaicr 1s guilty of VAlfuX misecpduct or drives
vhile intoxicated. Weber v. Pinyen, 9 Cal.2d 226, 70 P,2a 183 (19%7)

(intoxicetion and wilful misconduct in attempting to ewbrace passenger); ™~
_Jonas v. Ayers, 212 Cal. Arp.2d 646, 28 cal, Rptr, 223 (1962){wilful mis-
conduct in dimguﬂins boulevard stop slgn and tnf;erim intergection at
high speed); Stober v, H&lesx, %6 Cal. #pp.2d 660, 19% P.2d 318 (19hB)

(intoxication ami wilful miscorduet in ﬁriving at high spaac_i and remeving
hands from steering vheel). In rare cases, 2 pereen injured as a result ef the
operator!s wilful misconduct or intoxication esn recover from the owner on the

theary that the owuer negligently sntrusted the ngérater with the vabhicle,

Benton v, Sloss, 38 Cal.2d 399, 240 ®.23 573 {1952). Eut in the sbsence of
such proof, the owner is immune from Lisbility for injuriss caused by the
wilful miscomduet or intoxication of the operater.

Thus, an owner may be held lisble under Section 17250 for the simple
regligence §f. an cpe_rra.tﬁ};', hut, iﬁécnsmuaiy@ he is immune from iiability for
the wilful miscomduet or intoxication of an aperstor. The more irresponsible

_ : s

~—
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the ocperator, the mere difficult it'is to lmpose limbility on the person
who provided the cperator with the" vehicle crd the less finaneial protection

the pulilici has ggalnst injurdes caused by the operater, v
haldings cuted

" e courts have reached the . above by conatruing the

V "negl:.gance narmly to exelude “wilful misconduet.” Weber v, Pinyan,

9 Cal.2d 226, 70 P.2¢ 183 (1937). The term "wilful misconduct” Mies not

&’:r‘ in Seetion 17150, The term is uced in Section 17158 to describe the
¥ind of onduct for which en operator is liable to his guest. Nevertheless,
' the cnurté :ha:me held that the terms are mutually exclusive aad that an cwner
cannot be held liable under Seebtion 17150 for an cperatorfe conduct that

econstitutes "wilful misconduct“ under Section 17158, Bagtom v. Sloss,

38 Cal.2¢ 399, 240 P.2d 575; Weber v. Pinyan, 9 Cal.2d 226, 70 P.2d 183 {1937);
Jomes v, Ayers, 212 Cal. App.2d sh& 28 Cal. Rptr. 22% (1963); Stober ¥,
Halsey, 88 Cal, App.aa 660, 139 P, 2& 318 {10948},

“To treat the terms g8 x;utua}.ly exclu&im dloregands the diverse purposas

" underlying the twe sectmgns. Section 17156 is designed to prevent collusive
or fravdulent suits. Dmery v. Emery, 45 Cal.2d k21, 280 P.2d 218 (1955);

Ablgren v, Ahlgx?en, 185 Cal. App.2d 216, & Cal, Rpte. 218 {1060). Section

17150 is designed to protect third per §ons against the ‘sproper use of
avtomobiles by financmlly irmsponaibi.& persons. Bayless v, iuli, 5 Cel. App.2d

66, 122 P,2d 608 {1942). To shisld himself from 1iability, the owner must
+he operaied
either make sure that m is finemeislly responeible or obtain

insurence against his own potentisl ilebility. The exclusion of "wilful

misconduct” fram Section 1TL50 tends to defeat the purpose for which the

L] I
. ' : iU
section was enacted, for the M third person in a "wilful mizconduct”

case cannot lock to hhe owner for relief, amd it mey be that the operatorfs

T



conduct cannot be cowvered by insupance becsuse of the restrictions of

Imsurance Code Section 533. See Ezecheds v, Travelers lna. o., 227 Cal,

App.2d 353, 28 Cal. Rpir. BES {1964); Eseobsdo v, Travelers Ina, Co,, 197 .

'- Cal. App.2d 118, 17 Cal. Bptr, 209 (1961}, Thus,

pre u aé.am ?&@
s Secti&n ENAL AN

r

s protactlion agaiust financigl loss in the
very czses where dapgey of geath or injury is grestest.

Recent cases interpreting "wilful misconduct” under Section 17158 will
sccentuate the problem if there continves fo be an inmunity from lisbility

These £a3¢$ msi-rug. hﬁc— .
under Section X7150 for such conduct. A term WRENEENS -

S sz including conduct
virtually indistmgaiahéb}.e Prom negligerae, For exsmple, in Reuther

v, ¥iall, 62 Cel.24 ¥70, b2 Cal. Bptr. 496, 208 P.24 792 (1965}, thadendeet
J—M. cours M& Ms,# &» Mww w&. hﬁ,{, m inr ]

R
el ST Y |

RS RSN R BRI  cyes off the rosd for
a-i- e!cmméﬂ . Lok Q&SM&H&
a brief time amei bent deowa to piek up thn!\llgh ery Sk anninneeaiive
o, etk obs i Bl mmunw@— fori i« mm‘“ﬁ ok b gucsf-
- g

,._“..aa e
P R

ﬁ Iiagligenc.e frequently iavolves
the wilful doing of some act when & ressoneble person shg d be abtle to

Fad=l g €1 :
foreses that some ham will result th@ref‘rm.}\mmv wilfully h "f
whe which touse harm s uth os Avwing ohtaé.

Atoo fast r. _through & stop sign ,m{‘&ww ;“gcm the rosdjEe. Such

whdl
misconduct W unger the Reutber cage, mayﬁsumect .'H\c.

operasor
dubaw tc lisbility to & guest.
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Sections 17707 and 17708 of the Vehicle Cosde make cartein persons

(paraﬁts and signatories to drivers license spplications) liable for damages
caused by minors in the apemﬁinn of vehicies. As originelly enscted, these
sectione crepted vicarigus liasbility only for negligence, Gime.nez v. Riasan,
_ 12 Cal, App.2d 152, 55 .24 292 (1936). When it berame appmnt t‘ha’h the

sections provided no vicariocus responsibility for the kinds of 1msponsible

driving thet minors sre ept to engage i, the sections were amended
to provide for vicarious liability Tor wilful misconduct as well ae negligence,

Sea Gimenez v, Rissen, supra.

etk m‘& k'm fw
e Comnission recommends g sipdler revigion of RSSO winkale’

VREH end [958 oF
RSN toc Vehicle Code.

Dmputed contributory negligence

Vehicle Codae Section 17150 providas that the owmer of & vehicle wha
permits 1t to be operated by ancther is Liable Por any Injury caused by the
regligence of the operator. Morecver, the negligence of the operator is
ipputed to the owner for ail purposss of oivil damages, this barring the
pwper from recovering damsges from « negligent third mﬁﬂﬁ the operator was
;lqo negiigent. Similar imputation provisions appear in Sectione 1715k,
17158, snd 17708 of she Vehicle Code.

The provision of Vehicle Code Section 1?150 that imputes ths contnbutory

Mdvuh N
negligence of a. dr:hmxf to the owner of th&-ﬁrehicie wes

-



S 1037, Cal. State, 1937, Ch. 80, § 1. Frem that time wntil Vehicle

A
Code Section 17158 (the guest statuie) wes smended in 1961, this provision
rerely prohibited the osner from recovering from the negiigent third nlliv.'
It 314 not affect hiz remedy against the negligent coperator. Thus, in effect,

. Hha g‘ufndur
it forced an owner who was injured by the coneurring regligsace of

+he aparetor
and & thlrd,pl!iw tQ osttain his relisf in demages from Hhemlmbeoy zlone. AL

& time when contributison between tortfessors was unlmown to the law, the

choice thus forced upon an owner of a vehicle was not an wnreasonable one.

g=S
If the owner were not Fforced t¢ recover his damsges from the pe whom

. on
he pelected, he probably would ilook only to the third.g=::y'f§r relief

regardless of the relative fault of the parties. By barring the remedy ageir.st

the thirag:z;hr ' the lew prevented the owner from showing such favoritism,
g by
Since he selscted the. é;iunr the law reguired nim to hesr the risk of the
o ady
F;llllgﬁ‘ negligence snd ability te respornd in dumsges.

An amendwent to the guest statute in 196}, however, e deprivad an

=+ﬁe.ibptnm$af
. ounar-of Wiz right to recover Trom Whevelitlme:r donngas fnr-nersrnal injuries

caused while the owner is ?idiﬁg ag = gusst in his own car. The poiilcey
underlying the gusst statuﬁemats pﬁawent collusive suits--is undovbitedly as
applicable to owners riding 48 puests ap it iz to others riding as guests;
but the amendment has deprived the inumocent ounsy of his only remedy for

, ) e § oer g
personal injurles caused by the concvrring nsgligence of YiumeERgsy and a

third sy

t3sction 17158 provides:
17158, o person riding in or cceupying a vehicle ouned by him

and driven by amother person with hiz permission and no person who as
& guest accepts a ride in any vehicle upon a highway without giving
compensation for such vide, nor eny other person; has any right of
scetion for eivil damages against the drdver of the wvehicle or asgainst
any other person legaily liable for the conduct of the driver on account
of personsal injury to or the death of the guest during the ride, unless
the plaintiff in any such action esbtablishes thet the injury or death
proximately resulted from the intoxication or wilful misconduct of the
driver,

Lry
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hie
Ti50 that izputesfcontributory

=

im

Bepeal of thke provisicn of Seciion

& 9 L N ¢ :
negligence MM operator lofowner would restors the cwmerts right to recover
] . persan., . . pAarken
Trom the negligent third Wmese. This, however, would force the third pambgy

to bear the whole loss that his negligence ceuzed only in purt..

Within recent years California hes abaudoned toe traditl onal common law
view that there is no contridbutlen hetween tortfeascrs. The coniz‘ihutian
principle meems to be a falrer one %than to raguire one tortfeasor Yo bear the
entire 1085 caused oniy yar’t-iélly by his foyle, Applied to the cape where
an owner iz injured by the concurring negligence Giﬁﬁ" - Mw end a third
| &?‘t}m prineiple of contridbution offers a means for yrc'wéﬁing the owner
with relief, preventing coll;xsi*;e sults Tetween owoers and qperatcrn, and
requiring both the negligent. thirdm wid Lhe gm?r{:q share the burden of
liability erising from thely concuxrent wronglul actions.

Accordingly, the Comaisszion reciwmends the repesl of the pm*dsinns of
the Vehiele Cods that permit & third party tortfuascr tc escape iimbility
te an lmnocent ocwner bacnuge of the contribulcry negligence of themmag
Jhe vehidde,

. Instead, the third party torifeaser, when sved by the owser, dhould
have the right to join the cperstor a8 a party to the litigation, and if both
are found guilty of misconduet contributing to the injury, the third }._:arf:«#
should heve & right 0 contribution from the operalor in accordance ﬁith the
existing statute providing for conbribution between tortfessors, Ses CODE
CIV. PROC. §§ 875-8¢0. |

It is recormended that en operator be reguired to contribute wien he is
guilty of any negligent or wrongful sct or omission in the cperation of the
vehicle, The ﬁdrﬁ. party tortfeascr, howvever, af under the existing contribe-

tion statute, shouid not be permiitted to sbtelin contribution if ke intentionally

caused the injury or damsge,
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RECOMMENDATION
a% the
CALIPORNIA LW REVISION COMMISSION
| urelatiﬁg to
WHETHER DAMAGES FCR PERSCNAL INJURY TO A MARRIED PERSON
SHOULD BE SEPARATE GR COMMINTTY PROPERTY

In _ the

e 1957&1@&131&1:\11& directed the Iaw Revision Commission to under-
tak§ e study "to deﬁermine whether an award of damages made to & married
person in a perscnf;l injury action should be the separate pi-operty of
such married person.” This study involvedl more than a consideration of
the property interests in damages recovered by a married personh in a
personal infury action; 1t also imvolved a consideration of the extent
o which the contributory negligence of one spouse should be imputed to
the ofher, for in the past the @eﬁermination of this issue has turned
in large f&ft on the nmature of the property interests in the avard.

-bhn;sr, if not moqt, actions for the recovery of damages for persopal
injury in which the contributory pegligence of & spouse is a factor
arise out of vehicle accidents. Becauee negligence is imputed to vehicle
ownere under Vehicle éode Section 17150, that section creates special
problems of imputed contributory negligence betveen spoases. The problems
of imputed regligence under Section 17150 are dealt with in & recommenda-
tion that will be separately published. The two recomuendations should
be consldered together, however, since they propose a comprehensive and

consistent statutory treatment of the subject of lmputed contributory

negligence between apouses.

Recommendation and Relati: té Vehicle Code Section 171&0
Related Sections, O . LAW ﬁﬁ%gﬁlﬂﬂ COMM'N, REP., REC. &
i—— ' ‘l“'
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Persongl injury damsges az seposrale or oomonnily nroperdy

Prior to bt

ewarded for z perzonal injury to & marrvied pergon wers coupmmity  property.

CIVIL CODE §§ 162, 163, 164; Zowsgoss v. Cravem, 32 Cal.24 335, 202 p.2d

73 (1949}; Moody w. So. Pac. On., 167 Cal, 786, 121 Pac. 388 (1014}, Each

spouse thus nad an interest in sny dsmeges thet might be awarded to the
other Tor & personal injury. Therefore, if uwp injury Yo a married person

resulted from the comeurrent negligence of that personts spouse apd a third

asn
p_l_"‘, the injured persocn wes not permitied to recover damages, for to allow re.

s

covery would permit the negligent epouse, in effect, to racover for his own

{1554},
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negligent act. Xesler v, Fabst, &

Civil Code Seectiom 163.9, whieh provides that dapaess awarded to a

married person for perschel injuries are sepsrste property, was emacted in

1957. Its purpose was fto prevenl the contributery neglimence of one spouse

from being imputed to the other to bur recovery of dameges beczuse of the

community property interest of the gullity spo.ss in those domages. Egitate of
- ety oA S r———-
Simoni, 220 Cal. lpp.2d 339, 3% C=l. Aptr. Bhy {163, UTIRIH, SUMMARY oF

CALIFCOEIA LAY 2712 (1960C}].

hie Ea&&w i ehresm#:rﬁ
L Cection 163.% Mg e Lo Joctrine ol inpubod coniritutory

&t bediestn Morvied pursons
negligencehinsofar as that doctrine was based on the compnnity pature of &-ﬁ-h‘,

dorme: St &
Ms (see Cooke v, Tsipourcolou, 5% Cal.2d 660, 66k,

31 Cal. Fptr. 60, 381 P.23 9ho [1963}), its sweeping svovizions have had other

and less desirable consequences | including 4he following:

(1) Asecticn W coplics to ary recovery for rersomal injuries to e

married perscn regerdless of vhether the J*t]:ov spouse had an yt::mg, to 4o with the

Qt

injuries, {hys changing the Jaw in an immortant respect

--._‘_ .
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pergenal g e
{2) Although emrnings 4 i

sre usually the

¥

chief sowrce of the community propertyg~dszsges for the loss of future

& groperty of the injured

(3} Unile experses incurred by reazon of & pevsomel injury are usually

paid from community property, ¥ denagee awvarded

%&ﬁﬂﬂﬁa'& &re,ﬁ b
as reimbursement for such ¥ A ) the seapara»e px'oncrty of the

depeivine 'Q m'mﬂ“‘“"
injured spouse, thus M the commwolity SRR L

out-of~pocket Losses that 1T hws sulfersd by remscon of tihe injury.

(4} As separste property, the Cakeges received for versosal injury

are not subject to dlvislon on divoroe V..

e be disposed of
by gift or will witbout limitsticn,
] : o wha mault
CS). In case of an intestate dsath, the swviving spouse,

wnharit adl u-ﬁ Com g f&p@% gl
- < BRI g recsive as 1ittle ss one third of the

damsges avarded for peraonal injury beosuse they are separsie property.

Cé J 8B Scze couples mey, by commingling s dameges swvard vith commundty
property, convert it to commuaity property snd loedvertently dloewr s gift
tax 1iability upon which penelties sid intersst may soorus fur vesrs before

they reelize that the liability =zxisie.

5

To eliminate these undesiravle ramificaticns of Section 163.%, the
Commiseion veg c&mma the ensctasnt of legisistion thet wouid agein nake
reonal lnjury 4 & awarded to @ married person copmmunity oroperty.

pe it
The problem of lmputed contributory pegligence should be net in scme less

-



draﬂtic wey then by converting all ﬂmfh dzmages into sepsrale property
even when nco comtributory negligence is involved,
Although personsl. injury demeges awBrded to aimarried person should
be cmi‘cy property as 8 genergl rule, the Commiesion recomménds retenQ
tiaﬁ of the rule that such damsges are separate property vhen they are
p_a:l.d in compensation for an dnjury inflicted by the ofther spouse, IF
damsges peid by one spouse to the other in ccompensetion for s tortious
i._'q;]ury were regaried as community property, ‘the pé.;rment would be M"""
cireular in that the tortfeascr spocuse would be compenseting himself to
thg e?ctent qf iz inferest in the community pfeperty. "

W nt of community ;grope ty perscnal injury dsmages

Because. a wife's perscnal injury damages are her aeparate property

\m&er Civ:u. Code Section 163.5, they are now subject to her nenagement ant!
cmtrcl. It is unnecessary snd undesiradle to change this aspect of the
existing law even though persopal injury dsmages are made compunity prope::;ty.-
If personal injury 'é;a.mages vere community proﬁerty subject to the
hosband!s manegement, the Jaw would work unevenly an& unfairl:,r; A creditor
of the wife, who would have lbeen‘ able to ohbtaln satisfacticon from the wife;a

earnings {(CIVIL CODE § 157: Tinsley v. Bauer, 125 Cal. App.2d 724, 271 P.2A

15!.6 {195Lk}), would be unable to levy on damsges paid to the wife for the
loss of those esraings. See CIVIL CODE- § 167. A busbend's creditor would
be able to levy on the danéges paid for the wife's lost esrnings even though
ke could not have reaéhed the earnings themselves. See CIVIL CCDE § 168,
The wifets a.sset, her earning capecity, would he comverted in effect to

t.he husband'a asset b,y & demagew aws.ra. Yet no such conversion takes place

upon the husband's recovery of perscnal injury damages.

b
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Triow o the spooomend ol Gueotleon U02L%, dectiom 1Tle provided thet
the wife had the right to manage, inier slis, the community property that
comsisted of ner peracmal injury damsges. Upon zmepndment of Section 163.5

to make personal intwry damsges commonity property, Section 17le should be

amerded ta@?ﬁv& the wifeltbe right to menage her persomgl injury
demages, |

Payment of demsges for tort liabllity of s married person

In Grolemund v. Cafferata, 17 Cal.2d 679, 11l P.2d 641 (1941}, the

Supreme Court held thad the commonity property 18 subject to the husband's

lisbility for his torts. In McClaiw v, Tufte, B3 Cal. App.2d 1h0, 187

P.2d4 818 (1947), it was held that the community property ls not subject

to liability for the wife's torts. Doth of these jecisionz were based on the
husband's right to mansge the compunity property, and both were decided
tefore the enactment of Ciwil Code Section 17lc¢, which gives the wife the
‘right to manage her earnings. The ra;ticnale of thege decisions indicates
that the ccmuni‘ty property wnder the wife's control pursuant to Section
171e is gubject to liabii_.ity for her torts and is not subject to lisbility
for the busband's torts; but no reported decisions have ruled on the mttér;

Cf. Tinsley v. Bauer, 125 Cal. fpp.2d 724, 27% P.2d4 116 (1954)(wife's

“emings" derived from embezzlement are subject to the quasi-contractual
"liability incurred by the wife 28 a result of the embezzlement under
Civil Code Section 167). |

The Cozmission recommends the ensctment of legislation to make clegr
that the tort lisbilities of the wife may be satisfied from the community
..property subject to her management and control za well as from her separate
'propert:.?. Such legislation will provide zssurance thet 2 wife's
personsl injury demages will continue 'ta"_b'ia' subject to liability for her

“torts even though they are community instead of separate property.
“5m -



one spouse upon the other {see Self v. Self, 50 Cel.2d 683, 26 Cel. Rptr.

97, 376 P.2d 65 (1962}, and Klein v. Klein, 58 Cal.2d 692, 26 Cel, Rptr.

102, 376 P.2d 70 (1962}, which sbandon the rule of interspousal tort immunity),
it seems unjust to permit the liable spouse to use the community property
(including the injured spouse's shere) fo discharge thet 1iability when the

guilty gpouse hes separste property with which the liability could be

'discharged. The guilty spouse should not be entitled to keepr his separate
estate intact while the community property is depleted to satisfy an obligation
arising out of an injury caused by the guilty spouse to the co-owner of the
community. '

Accordingly, the Commission reccmmends the enactment of legislation that
would require a spouse to exhaust his separate property to discharge a tort
liability arising out of sn injury to the other spouse before the community

property subject to the guiliy spouvse’s control may be used for that purpose.

imputed contrxibutory asegligence

£lthough the enactment of Section 163.5 hes had undesirablie ramifications
in its effect on the community preperiy system, it 4id successfully abrogate
) ’s:..:d-%sﬁ BOUSES
the doctrine of inputed coerntributery neglizencefsnd allow zn injured spouse ta
recover for injuriss caused by ibe concurring negligence of the other spouse and

. person ,
a third weslp. See Cogke v, Psipouroplou, 5% Cal,2d £4C, 664, 31 Cal. Rptr.

60, 381 P.24 9h0 (1963). The emaciment of legislation weking perscosl injury
presend
 dmmeces avarded to a married person commanity property will agein ammeAthe

problem that Section 163.5 was enacted to solve.

+



The doctrine of imputed contrifjutory wegligoncs should be met directly--
by providing explicitly that the negligence of ons spouse is not to be imputed
to the other. This would, however, perwi? en Injured spouse to place the
entire tort liability burder on the third m#z?.nd exonerate t;.ae other Bpouse
whose scticns also contributed to the injury simply by suing the third maq
alone; for & tortfeasor has no right to contribution from any other tortfeasor
under Californie law unless the joinit tortfeasors are both joined as defendants
" by the pleintiff and 8 joint judgment is rendered sgminst them.

A fairer way to allocate the burdens of liability vhile protecting the
innocent gpouse would be to provide for combribution between the joint torte
feasors. Contribution would provide s means for providing the ipnocent spouse
with complete relief, relieving e third ﬁﬂﬁhos& gciions but partially
caused the injury froam the entlire liability burden, and requiring the guilty

gpouse to assuge his proper share of responsibility for his fault.



