#63(L1) 8/8/66
femoranium B6-45
Subject: Study 63(L) - Evidence Code (Evidence Code Revisions)
Attached to this memorandum are two copies of a proposed recom-
mendation to revise the Evidence Code. Also attached are the following
exhibits:

Exhibit I (pink) - Statutes of 1865-66, Chapter 281. This is
the source of Evidence Code Section 1€05.

Exhihit IT (yellow) - Comments of California Iand Title Asscociation
on Evidence Code Sections 1600, 1602, 1603, 160k,
and 1605.

FExhibit ITI (green) - Comments of District Attorneys Association on
Evidence Code Sections 402, 403, 412, 413, znad
LiLk. {The objections to 412, 413, and 414 are
oot because the Commission removed those
sections from the recommendation at the last
meeting. )

Section 402

You will note that the district attorneys object to the proposed
amendment to Section 402. Their position is well-summarized by Mr. Deen,
District Attorney of Ventura County.

The proposed amendment would provide ancther "sand bag" error
for the defendant. Under the proposed wording of the section the
defendant could deliberstely remain silent while the court by in-
advertance determined the minor question on the admissibility of a
confession based on voluntariness or Dorado or Massiah or what
have you in the presence of the Jury and then later magnify the
error on appeal,

To refresh your recollection concerning this section and the reason
it reads as it doces: The predecessor of the provision appeared in the
Ccrmission's tentative recomrendation on Article 1 of the Uniform Rules
of Evidence (& CAL., LAW REVISION COMM'N, REP., REC. & STUDIES ot 19) and
in the preprint of the Evidence Ccde that was published in September of
196k, As it appeared in the preprint bill, it provided:
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« « » but in a criminsl action, unless otherwise regquested by the
defendant, the Jjudge shall hear and determine the gquestion of the
admissibililty of a confession or admission of the defendant out

of the presence and hearing of the jury.

Gordon Ringer of the Attorney General's office appeared at the (Qctober,
1964, meeting and objected to this provigion. He apparently construed

the provision to mean that the court was reguired to hold the hearing in
the presence of the jury if the defendant so requested. He proposed a
revision either giving the Jjudge disereticn in all cases to hold the hear-
ing out of the presence of the Jjury or reguiring a hearing out of the
presence of the jury in all cases. The Commission then revised the section
to delete the phrase "unless otherwise requested by the defendant." The
Evidence Code as proposed to the Legislature contained this revisicn (7
CAL. IAW REVISION CCMM'N, REF,, REC. & STUDIES at 57).

After the proposed Evidence Code was introduced into the Legislature,
the District Attorneys Association requested the committees hearing the
bill to defer consideratlon until s committee of district attorneys
could go over the bill and meet with the Commission and its staff to discuss
any disagreements. Hearings on the bill were deferred as requested, and
a committee of listrict attorneys met with the staff in March of 1965
and attended the Commission meeting of March 1965. The District Attorneys
had 3 few major objections and several minor suggestions. Among the njor
objections was an objection to Section 402 as it then appeared in the bill.
Memorandum 65-10 contains the following discussion:

The district atiorneys are concernmed that Sectlon k02(b) will
urduly extend trial tirme in cases where a confession or admission

is offered. There is no questicon raised concerning the voluntari-

ness of a confession in most cases and the preliminary hearing is

quite perfunctory. There is no need to dismiss the jury in these
situations. They suggest that the hearing  be held out of the
presence of the jJjury only if the court in its discretion requires

or only if the defendant so reguests.
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In response to the District Attorneys' objection, the Commissicn amended
Section 402 t0 read as it now does. Certain other changes were made in
the bill to meet the District Attorneys' objections and several comments
were revised to solve minor problems. The Commission declined to make
some of the major changes suggested. For excmple, the provisions on
declarations against penal interest and withdrawn pleas-of guilt were
left unchanged.
But in the light of the acticn taken, the minutes state that:
+ + . the District Attorneys'® Association agreed to support :
the bill in its present form [as amended March 23, 19651,
withdrewing all previous objections and reserving only an
objection %o subdivision {c) of Section 788, as to which the
aneeceiatlon wcould  prefer to retain intact the existing law.
The amendment now proposed to Section 402 is somewhat similar to the
provision originally proposed. The principal differetce is that the originzl
verslon required a request from the defendant while ihe proposed version
would require an express waiver that is made a matter of record.
The District Attorneys have again raised the objection to the proposed
amendment to Section 402 that they raised to the section in 1965. The
question for the Commission is whether to propose the change in the light

of the objeciion. The change can be justified only by second thoughts on

the matter, not by intervening events; for Jackson v. Denno--~our cited

Justification for change--was decided in June, 1964, before any of the
changes in the section were rade.
Section 403

Woodruff J. Deern, District Attorney of Ventura County, approves the
proposed revision of Section 403. The Commission at the last meeting decided

not to rmake the change and to leave the section as enacted.
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Section 1600

The Iand Title Association approves the proposed classification of
the presurption in Section 1600 a&s & presumption affecting the burden of
proocf. It suggests certain drafting changes:

The Iand Title Association suggests a definition of "official record”
in the Ewvidence Code. Such a definition could contain what other require-

]

ments must be met to qualify a record as an "official record. Section
1951 of the Code of Civil Procedure contains no such definition and we

see 1ne need to add one here. Section 1951 does provide, however, that the
origlnal document, when acknowledged as provided in the Civil Code, may
be read in evidence "without further proof." Perhaps it is this require-
ment the Iand Title Association is referring to. If so, Evidence Code
Section 1451 seems to cover the matter,

The Iand Title Association asks whether “"official record” neans a
record of official writings only, noting that the title of the chapter
refers only to official writings. Section 16C0 relztes only to the record
itself, which is an official writing. Tt may be used to prove the original
document, which may be a private writing.

The Lawt Title Association suggests the use of "instrument" in addition
to "docunent." It refers to Covernnent (ode Section 27280 which provides:

27280. Any ianstrument or judgment affecting the title ta

or possession of real property ray be recorded pursuant to this

chapter.

Scme cases have arisen construing the word "instruwment” as used in the
recording aets. They state thet ar instrument is some written paper
[document{?)] signed and delivered by one person to another transferring

the title to or creating a lien on property, or giving a right to a debt

or duty. Hoag v. Boward, 55 Cal. 564, 565 (1£80).
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The DelWolfskill case cited in Exhibit IIT held that a notice of appro-
priation of water is not an instrument and therefore was not required

to be acknowledged before belng recorded; hence, the recorded notice

was sufficient despite the lack of acknowledgement. The Hale case cited
in BExhibit IIT held that a receipt was not an instrument snd was not
enititled to be recorded under the recording acts and, hence, no one was
charged with constructive notice of its terms. The Hoag case cited in
Exhibit IIT held that a writ of sttachment or a judgment was not an
instyrument and, hence, a grantee under an unrecorded deed was entitled
to prevail over a vendee 2t 2 sheriff’s sale urnder o recorded attackment
writ. Cther cases hove keld that a judgment or a 1is pendens is not an
instrument.. The rationale of these cases is that liens not created by
instrument attach only te the interest then owned. If the owner has
conveyed his interest by unrecorded deed, the lien can attach to nothing.
However, under Civil Code Section 1107, a subsequent instrument executed
by the property owner himself to a good faitl purchaser will prevail
over a prior unrecorded deed,

All of these cases deal with the reccrding acts--construing the
provisions specifying the documents entitled fo be recorded and the con-
gditions that rust be met before recording is effective. None of the
cases kas intiretei that an "instrument" is not 2 "document,” they have
merely held that not all documents are instruments. An instrument is a
document of & particular kind. We think, therefore, that the proposed
revision is unnecessary and reduncant. But, otherwise, we have no objection
to it.

Section 1602
The Iand Title fAssociation recormends the classification of the
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presumption in Section 1602 (reccdified in the Public Resources Code) as
a presutiption affecting the burder of proof. The staff recormends that
it be redrafted to provide & hearsay exception. The Iand Title Associa-
tlon commitiee states that "no menter of the Subcormittee considers him-
self an expert in mining law." But it suggests that the presumption:

+ + . has had application with respect to the industry for the

reason that in extended-coverage insurance of ratented mining-

titles, the date of locatlon of the clalm upon which the patent

is based has been deemed materizal in evaluating underwriting-

risk relative to possible claims of adverse possessors.
This comment is a little difficult to understand. The issuance of the
patent conveys the govermrent's title to the patentee, and since there
can be no adverse possession against the govermment, prior adverse posscs=ors
have no title that cen prevail against the patentee. A grantee of &
patented title, therefore, would be concerned cnly with the rights of
subsequent adverse possessors, not prior, unless there was some irregu-
larity that would subtject the potent itself to atteck. Insofar s the
regularity of the patent is concerned, the patentee would bhe concerned with
adverse claimants a2t the Time of igsuance or within two yeers before.
The real significance of the date of location lies in the relative claims

of surface owners ic subsurface rights in weins that meet or cross below

the surface. Cur pricr nemo explains this probler as follows.




A party's rights in a mining claim are regulated by both federal and
state law. Of prime importance under both laws is the "loecation" of the
mining claim. Iocation confers a property right in the location and the
minerals found there. To validly establish a location a person must find
& mineral vein or lode, he must distinctly mark the boundaries of his
claim on the ground surrounding the vein or lode, and he must post a
notice of the claim at the point of discovery which identifies the locator,
describes the location, and gives the date of location. The notice of
location may aleo be recorded within 90 days after the posting of the
notice at discovery site, but failure to record does not impair the locator's
rights in regard to any person who has actual knowledge or notice of the
location. A person forfeifts his right to a location unless he continues
to perform at least $100 worth of work (called assessment work} on the
slte each year. After occupying the location for two years, the locator
may secure a patent to the site from the federal govermment. There is
no requlrement that a patent be obtained, but a patent perfects the
locator's title so that it can no longer be divested by failure to work
the claim. The owmer of a claim acquires the right to all of the minherals
in any vein or lode the apex of which is contained within the surface
boundaries of the location. That 1s, the owner of the claim acquires the
right to all of the minerals in the vein or lode even where the dip of
the veln extends beyond the vertical extensions of the surface sidelines
of the claim. This "extralateral" right, however, dces not extend to the
minerals in the vein that are beyond the extensions of the end lines of
the claim.

Seetion 1602 of the Tvileuce Code provides, in cffect, that a recital
of the date of location of a minersl clainm contoined in & United States
ratent for Mirercl Ionls "is pripe foele ¢vileace of the dote of such

location.” The significance of the provision lies in the fact that the
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owner of a mining claim has the right to all of the minerals in a vein or
lode, the apex of which is within the surface boundaries of the claim,
even though the vein or lode extends beyond the vertical extension of the
surface sidelines of the claim. Where two velns or lodes intersect or
unite, the right to the minerals at the point of intersection or btelow the
point of union is given to the owner of the claim which was located first.
Thus, the date of location can be of considerable significance when con-
flicting subsurface rights are involved.

In Chemplon Mining Company v. Consolldated Wyoming Gold Mining Company,

75 Cal. 78 (1888), the ovmer of one mining claim sued the owner of another
mining claim for tsking certain minerals that the first cwner claimed were
his. Two velns or ledges had been followed by the respective parties from
their respective claims down to a point of union 5C0 feet below the surface.
The defendant sought to prove the date of the location of hls claim by the
preliminary papers and proceedings filed and had in the United States land
Office prior to the issuance of his patent. The application for the patent
stated that the mine was located in 1851 or 1852. It also stated that for
the two years preceeding the application (in 1873) that there had been no
opposing or adverse claims to the property. Since United States law re-
gulired actual possession without adverse claim for two years prior to the
issuance of the ratent, the defendant contended that the issuance of the
ratent established that the mine had been located at least as early as

1871. The Supreme Court held that it was unnecessary to determine the
propriety of the trial court's ruling admitting the evidence of the

patent application proceedings, because there v2s no evidence that the
vlointiffts location was prior to the dats of the defendani’s patent

itgelf, But the couwrt indicated anyway that "we would be strongly inclined

to hold such ruling [admitting such evidencel to have been erronecus.”
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Although the word "hearsay" is not used, it appears the basis for the
court's inclination was the hearsay nature of the evidence offered.

There seems to be & good possibility, then, that the predecessor of
Evidence Code Section 1602 was enacted in 1905 merely to provide a hearsay
exception. It would be difficult to justify glving the recital more weight
than that by means of a presumption because the recital is usually based
upon self-serving statements made in an ex parte application or proceeding.
Accordingly, we recommend that the section be revised to provide a hearsay

exception only instead of a presumption.

e have written to Justice Regan, since he is femiliar with mining
law, to see if he can provide us with some advice on this subject. We
will bring his reply to your attention when we receive it.

Section 1603

The Iand Title Association agrees with the classification as a pre-
suription affecting the burden of proof.

The Iand Title Association suggests thet "official" te inserted before
tpecord” to conform the drafting to Section 1600.

Section 1604

The Tand Title Association concurs that no amendment is needed.

Section 1605

We have attached Chapter 281 of the Statutes of 1865-66 as Exhibit I
so that you can see the source of the section. The comment describes its
purpose, and the Land Title Association concurs in the staff's recommendation
relating to it. This section has not teen acted upon as yet by the
Commission.

Respectfully subtmitted,

Joseplh Be Earvey
Assistant Executive Secretary
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méé-us ' EXHIBIT 1

Bi3

BTATUTES OF CALIFORNIA,

 Cnar. CCLXXXI.—An Act fo provide for the preservation of the

i

Spanish arclives, title papers of lond claims, awd records selating
theroto, in the custody of the Uniled Siater Surweyor General for
California. .
[Approved Mareh 20, 1888.] .

The P the State California, ¥ nted vn Sencte and
wh o .cincmb{;{ do c{aaf w4 ;'uﬂum.- "

_ Seorron 1. It is horoby made tho duty of the Scorotary of
State of Californin, by nad with tho consont of the Surveyor.
General of the United States for Culifornia, 10 cause all the orig-

" inal Spanigh title papera rolating to land claims in this State,

Suparvisox
of work.

i

derived firom the Spanish or Moxican Governnonts, and now on
filo in the archives in tho cnstody of the ssid Surveyor-General,
to be pc{-f?nmnted and aathepticated in the manner hereinafter
ravided.

r Sec. 2. All original gronts and documentas in the Spanish
languago, relating to the title of lands in thie State, with aceu.
rato translations thovoof, shall be earefully engrossed in suitablo
books, Lo be provided for thay parpose.

Bee 8. Thore shall bo earcfully prepared a deplicate copy of
snid rocords and tranelations for ¢coch connty in tLo State of all
titlen to land elnims within the limite of said connty, which cop
shall be pinced in the custody of tho Connty Recordor thumo{
and bo and bocomo a port of €he public yocords of such county.
© Bro, 4. Tho oxeeution of tho work called for in section two
of this Act shall be undor the supervision of Rufus C. Ilopkins,
Kecpor of Archivoes in tho offico of said Burveyor-Goeneral,

See, 5. These roecords shall in ench ease bo authentiented by
tho seid Surveyor-Gonorsl, undor bia seal of office, and ibe said
translations by the said Keopor of Archivos, undor his oath, and
therenfter bo mado recsivablo as prime facie ovidenco in.all the
Conria in this Stago, with like ferce and effect ns tho eriginals,

. and withous proving the excention of such sriginale.

Bie. 6. Tho sunof cight thousand deliars ia heroby appropri-
stod out of any monoeys in the Siste Tronaney not othorwise
approprinted for the purposoof paying the exponscs of engross..

- ing and translailng, the said Bpanish records and irvansistions

provided for in this Act, and the Controllor of State is hereby
suthorized and divectod to draw his werrants for portions of
soid sum from time Lo time, ns they shall become duo, npon tho
cortificato of enid Juoper of Archivoes, npproved by the Secre-
tary of Stato, nnd tho Tressurcr of State is horeby authorized
amd dircetod to pay the same out of any money in the State
Treasury not othorwlso nppropriated ; provided, that the cost of
cngrorsing shall not exceed, per folio, the charges authorized to
be wade by the Reeorder of the County of San Francisco for o
like ciase of work, and $he costjof transiasion sbali not exceed
that now ailowod for translating tho State laws into Spanish.
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@ HOME OFFICE

Title Insurance and Trust Company

FOLINDED 2293

433 30T SPRING STREET - LOS ANGELES 54 - MADISOMN &-2411

BRIANT H. WELLS, JR, i . ERNEST J. LOEBBECKE
PRESIDENT August 1, 1506 CHAIAMAN OF THE BOMRD

Mx. John H. DeMoully

Executive Secretary

Caiifornia Law Revision Commission
Room 30 Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

This is written to you in my capacity as Chairman of the Legislative
Committee of the California Land Title Association.

There is enclosed, as responsive to your letter of June 6th addressed
to Mr. Carl Weidman of the California Land Title Association, a
Report of Subcommittee on Statutory Prepumptions Relating to Real
Property. This report is dated July 28, 1966 and has been approved
by the Legislative Commitlee of the California Land Title Asswciation.

Yrr your letter of June 6th to Mr., Weidman you also indicated that you
golicit our advice on varicus other presumptions and their olassification
in the Evidance Code. OQur Subcommittee, which has submitted the enclosed
report, is being eontinued for such purposes and in due ccourse intends

to report further to you. '

You have also asked us to render a report on the Fictitious Name Statute
and on your tentative recommendations ralatimg to the Good Faith Improver
of Land Owned by Another. It Is anticipated that reports cn these
subjects should be forthcoming within the next several weeks.

v, truly yoprs,
?é P

Floyd B. Cerini
Cheairman, Legislative Commitlee
California Land Title Association

PBC/ob
encl.

ce:  Mr., David T. Griffith, Jr.
Mr. Carl E. Weidman




TO:

SUBJECT:

DATE:

LEGISLATIVE COMMITTEE, )
CALIFORNIA LAND TITLE ASSOCIATION

REPORT OF SUBCGMMITTEE ON STATUTGRY PRESUMFTIONS
RELATING TO REAL PROPERTY

JULY 28, 1566

The Subcommittee (of the CLTA Legisiative Committee) on Statutory
Presumptions Relating to Real Property hereby wmakes its revised
first report to the Committee.

The new California Evidence Code, adopted by the 1965 Legisliature,-
becomes operative on Jaauary 1, 1967. Included within the Code

are statutes relating to presumptions, some of which are restate~
ments of statutes formerly contained in the Civil, Civil Procedure,
and other Codes and some of which ars codifications of principles
theretofore established only by case-law. The (obey-Song Evidence
Act, which enacted the Evidence Code, also repealed certain sections
in other Codes without re-enactment in the Evidence Code, one of
the results of which is the elimination of certain statutory
presumptions formerly set forth in the (ode of Civil Procedure.
Such repeals likewise become opevative on January 1, 1967.

The Cazlifornia Law Revision Commisslon is prepavring legislation
classifying all the presunptions in all the California Codes.
Such-classification is comprised of three categories: as
nresurptions affecting the burden of producing evidence, as pre-
sumptions affecting the burden of proof, or as heresay exceptions.
In this comnection, by letter of Jume 6, 1966, addressed to Carl
Weidman, CLTA Executive Vice President, by John H. DeMoully,
Executive Secretary of the California Law Revision Commission, and
referred to the Subconmittee, the Commission requests the advice
of CLTA as to the appropriate classification for the presumptions

{inciuding the statutory provisions that make certain evidence

"prima facie evidence') relating to real property and mining.

In addiztion to the CLTA's recommending c¢lassification of the
respective presumptions, the Commission has requested that CLTA
advise it as to the manner in which the CLTA membership interprets
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the relevant existing statutes in writing title insurance, indicating
that the Commission wishes to codify existing law and practice rather
than change it.

The Commission is most imnediately concerned with Evidence Code
Sections 160¢, 160z, 16035, 1684 and 1605. As to the classification
of the presumptions in those Sections, receipt of CLTA's advice

is asked by August 1, 1966, In view of the CLTA Legislative
Committee meeting scheduled for July 28, 1866, the Subcommittee

has basically confined this first report to such immediate concern
of the Commissiomn. -

There is attached to this report, for assistance in evaluating the
recommendations of the Subcommittee, the specific statutory provisions
of the five Evidence Code Sections discussed, their respective
predecessor code sections, and certain other Evidence Code Sections
referred to in the recommendations.

As one of the cornerstones in the public pelicy underlying the creation
of certain types of presumptions is the stability of titles to property
(see Evidence Code Sec. 605), the Subcommittee has, in some instances,
included recommendations or comments as to the structure or language

of the five Evidence Code Sections concerned, from the standpoint of
problems which might confront the title insurance industry.

Evidence Code Sec. 1600

Recommendation No. 1:

The Subcommittee concurs with the Commission Staff's recommendation
as made in the latter's Minutes of May 27-28, 1966, and recommends that
the presumption established by Sec. 1600 be classified as a presumption
affecting the burden of proof.

Comment :

Such a classification ternds to support the record title to property
by requiring that the record title be sustained unless the party attacking
that title can actually prove its invalidity (see Evidence Code Sec. 606).
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Recommendation Na. 2:

The subcommittee recommends that, with respect to Sec. 1600
as well as other Evidence Code Sections, a definition of "official
record” be established in the Evidence lode, and, that upon such
establishment, subparagranhs (a) and (b} of Sec. 1600 be deleted
in thelxr entirety.

Comment :

The Subcommittee does not find a definition of “efficial record"
in the Evidence Code. Under Sec, 1600, even though "the record is in
fact a record of an oiffice of 2 public entity" and Ya statute
authorized such a document te be recorded in thar office', what
other aspects must such record possess to qualify it as an Yofficial”
record sufficient to raise the presumption? Apparently, meeting the
standards expressed in said subparagraphs (a) and (b} is insufficient
to make an “official®™ record as such subparagraphs are cast as
additional conditions to be meT by an Yofficial' record. As Sec. 1600
lies within Chapter 3 entitled "Official Writings Affecting Property",
dees an "official record" as used in Sec. 1600 mean only a record of
an official writing? The County Recorder's Office is mainly composed
of records of private writings. Would they be deemed excluded from
the benefits of Sec. 16007 (The same problem is evidenced in Sec.
1532). If "official record" be suitably defined in the Code, such
definition could include the amatters cast as conditions in said
subparagraphs (a) and (b}.

Recommendation No. 3:

The Subcommittee recommends that wherever the word "document!!
appears in Sec. 1600 the same be amended to read "instrument or
document'.

Comment:

The teram "instrument' was used in the predecessor statute
{C.C.P. Sec. 1951} but has been transposed inte the word "document"
in Sec. 1600, The term "instrument" has been construed to have a
specific meaning by case-law, particularly where such term relates
to recordation in the office of the county recorders. See, for
example , Sec. 27280 of the Government (ode and the following cases
interpreting the word “instrument" as used in such Code section:
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DeWolfskill v. Smith, 5 Cal. App. 17 [I907), Hale v. Pendergrast,
42 Cal. App. 104 (1919}, and Hoay v. Howard, 55 Cal. 564 (1880).
The Subcommittee considers that the specific term, "instrument!,
because of such case-law interpretation, should be used in Sec.
1600, aiong with the word "document' to cover personaliy items,

Recommendation No. 4:

The Subcommittee recommends that, in the event the Evidence
Code does not elsewhere provide that certified copies of the
record of the type of document mentioned in Sec, 1600 are
admissible in evidence, either Sec. 1600 be amended to so provide
or a separate section of the Evidence Code be enacted to provide
for admissibility of certified copies of public entity records.

Comment:

The Subcommittee notes that Sec. 1951, C.C.P., upon which
said Sec. 1600 is based, specifically designated the method of
introducing into evidence the record of the documents concerned;
that Sec. 1600 does not include such specific designation; and
that, with the repezl of Sec. 1831, C.L.P., the benefits of such
designation would appear to be lost.

Industry Application of Predecessor Statute:

The Subcommittee believes that the title insurance industry
has regarded the iantrovducticn inte evidence of a record of a document,
of the type and in the Hanner as provided in See. 1951, C.C.PB,,
as establishing a rebuttable presumption of the existence and content
of the original instrument and of its execution and delivery by each
person by whom it purports to have been executed, and that partially
because of such viewpeint, the industry has not deemed it necessary
to consider or require the surrender to it of all effective original
documents upon which the title evidence and assurances which it
issues are based. :

Evidence Code Sec. 1602,

Recommendation:

The Subcommittee recommencds that the statement of the date
of locaticn contained in a mineral patent, as contemplated by
Sec, 1602, be classified as a presumption affecting the burden of
proof.
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Comment :

The Commission was unable to agree as to the classification of
this Section, and its Minutes of May 27-23, 1966, directs its staff
to check this question of classification with those persans connected
with the title companies who are experts in mining law. No member of
the Subcommittee considers himself an expert in mining law. The
recommendation of the Subcommittee is based upon its opinion that,
25 the priority of a wmining-title patentee, upon issuance of the patent,
relates back to the date of the location of the c¢laim, the recommended
classification fer the presumption inures to the stability of the
record title of the patentee and his successors over non-record claimants.

Industry Application of Predecesser Statute:

The Subcomnittee believes that Sec, 1927, C.C.P. has been
regarded by the title insurance industry as estabiishing a rebuttable
presumption that the date of location so stated in the mineral patent
is in fact the date of location. Such presumption has had application
with respect to the industry for the reason that in the extended-
coverage insurance of patented mining-titles, the date of location
of the claim upen which the patent is based has been deemed material
in evaluating underwriting-risk relative to possible claims of adverse
POSSESSOTs. '

Evidence Lode Sec, 1603.

Recommendation Ne. 1:

The Subcommittee concurs with the Commission Staff's recommendation
as made in the latter's Minutes of May 27-28, 1966, and recommends that
the presumption established by Sec. 1603 be classified as a presumption
affecting the burden of proof.

Comment :
Such a classification tends to support the record chain of title.

It obviates the need for independent proof of the steps leading up
to the officer's right to sell the realty [for example, the judgment,
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the executien, and the sule upon which ¢ sheriff's deed is based);
it furthermore cbviates the nesd for proof of a chain of title prior
to the execution of the deed.

A%

Recommendation “No.

The Subcommittees Tecomuends that, if a definition of "official
record" be established in the Evidence Code (as recommended in the
Subcommittee’s Recommendation Ho. 2 for Sec. 1600, the word "recoxd"
appearing twice in the sixth line of Seec. 1602 be preceded by the
word “official®,

Comment :

While the reference in Sec. 1603 teo the county recorder's office
is probably sufficient teo identify which record the statute is referring
to, it would be more comsistent, in view that Sec, 1603 is grouped in
Chapter 3 with statutes like Sec. 1600 which employs the term “official
record', to utilize the same temnlnology in Sec. 16063,

Industry Application of Predecessor Statute:

The Subconmmitice belleves that Sec. 1928, C.CO.P. has been
considered by the title insurxance industry as establishing a rebuitable
presumption that the property or interest described in such a deed
was thereby conveyed to the grantee therein named, and that, although
industry practice requires examination of the regularity of the court
proceedings which are the source of the legal process authorizing the
officerts conveyance, the statute is given significant weight as a
basis to presume the officer's conduct znd other steps pursuant To
the court's process, as being sufficient relative to insurance of the
vesting of record title based upon his deed of conveyance,

Evidence Code Sec. 160{.

Recommendation No. 1:

The Subcommittee concurs with the Commission Staff's recommen-
dation as made in the latter's Minutes of May 27-28, 1666, and recommends
that the rebuttable presumption established by Sec. 1604 needs no specific
classification.

Comment:
The Commission considers that Sec. 1604 requires no amendment

as to classification as the section indicates the proof required to ocvercome
the presumption; the Subcommittee concurs.
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Recommendation No. 2:

The Subcoumittee recommends that the language in Sec. 1604
which reads is holding the land For mining purposes'' be amended
to read "was holding tne land for wmining purposes".

Comment :

The test of priority for cvercoming the presunption is based upon
the adverse party's possession or holding at a past date, namely
at the time of the location or time of filing the preemption claim.
The phrase in Sec. 1604 relative to adverse possession of the adverse
party is correctly cast in the past temse; the phrase relative to
holding for mining purposes by the adverse party should also be
cast in the past tense.

The Subcommittee finds no definition of "certificate of purchase' in
the Evidence Code. 1t is aware of various types of such certificates
in Federal and State Acts. e.g. the California Act of April 13, 1859,
providing for issuance of such cextificates to purchasers of swamp
lands in California, If a “certificate of nurchase" would be deemed
to include a ''certificate of sazle" as upon execution, a problem

as to stability of titles to real property could be raised.

Industry Application of Predecesscr Statu

The Subccmmittee beiieves that Sec. 1825, C.C.P. has been
regarded by the title insursnce industry as establishing a rebuttable
presumption that the holder or assignée of such certificate is the
owner of the land, but that such cwnership is of the eguitable title
rather than the legal title. Euch presumption has had ne significant
application with respect to the industyry for the reason that the industry
normally declines te write insurance of unpatented titles pased on
certificates of purchase or of location.

Evidence Code Sec. 1805,

Recommendation

The Subcomnittee concurs with the Commission Staff's recommendation
as made in the latrter's First Supp. Memo 66-21 [revised June 3, 1966}, and
recomnends that Sec. 1605 be recast to provide an exception to the best-
evidence rule rather than to provide for any type of presumption.
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Conment:

The Subcommittee adopts and concurs with the following portion
of the Commission Staff's comments set forth in its First Supp.
Memo 66-21:

Chapter 281 of the Statutes of 1865-66 reguired the California
Secretary of State to cause copies to be made of all of the original
Spanish title papers reliating to land claims in this state derived from
the Spanish and Mexican governments that were on file in the office of
the United States Surveyor-General for California. These copies,
authenticated by the Survevor-Gereral and the Keeper of Archives in
his office, were then required to be recorded in the offices of the
county recorders of the concerned counties,

Section 5 of the 1865-G6 statute, which is now codified as Section
1605 of the Evidence Code, provided that the recorded copies would be
admissible "as prima facle evidence" without proving the execution of
the originals. It is apparent that the original purpose of the section
was to provide an exception to the best evidence rule--which would
have regquired production of the original or an excuse for its nonproductio
before the recorded copy could be adwmitted--and an exception to the rule,
now expressed in Evidence Code Section 14¢1(b), recuiring the authenti-
cation of the original document as & condition of the admissibility of
the copy.

Industry Application of Predecessor Statute:

The Subcommittee belisves that, although the industry found
Sec. 1927.5, C.C.P. to be of value in introducing in evidence,
in litigation where title was attacked, cepies and translations
of Spanish title papers without the necessity c¢f proving execution
of the originals, the industry has not regarded such predecessor
statute as establishing a rebuttable presumption for the reason that
the statute, in declaring such copies and tramslations are receivable
as prima facie evidence, fails to declare of what such prima facie
evicence establishes.




i1

The Subcommittee recommends tnat its existénce be continued, at
legst for the balance of the Legisiative Committee fiscal year
because:

(a) 7The California Law Revision Commission has also requested
CLTA's advice as to the classification of the presumptions created
by various sections of the Californiaz Public Resources Code. The
Subcommittee, in its less than thirty days of existence, has lacked
time to make this study; '

(b) The Commission's Comments to Evidence Code Sec. 620
include the statement that “Conclusive presumptions are not
evidentiary rules so much as they are rules of substantive law".

And yet the Evidence Code devotes an entire Article (Chapter 3,

ticle 2) to "Conclusive Presunptions, in some cases restating
former statutes in other Codes as to such presumptions. As our
irndustry constantly relies on certain of such presumptions in the
insurance of titles, the Subcommittes strongly recommends study in
this direction, irrespective of the lack ¢f inguiry by the Commission
in this regard.

The members of the Subcommittee, nemely Arthur G. Bowman, Robert D.
Crawford, Harold Pilskaln, Jr., and the undersigned concur in
the foregoing report, and, on behalf of the same, this report is

Respectfully submitted,

David T. Griffi
Chairman of the Subcommittee




CODE SECTIONS CONCERNED IN REPORT

fa) The Evidence {ode Section

Sec. 1600. Official record of document affecting property interest.

16006, The official recerd of 2 document purporting to
establish or affect an interest in property is prime facie
evidence of the existence and ¢ontent of the original
recorded document and iis execution and delivery by each
person by whom it purports to have been executed if:

{a} The record iz in fact a record of an office of a
public entity; aad

{b) A statute asuthovized such a document to be
recorded in that office.

(b} The Predecsssor Statute
C.C.P. Sec. 1851, Instruments affecting real estate; admissibility

Every instrument conveying or affecting real property, acknowl-
edged or proved and certified, as provided in the Civil Code,
may, together with the certificate of acknowledgment or proof,
be read in evidence in an action or proceeding, without further
proof; also, the original record of such conveyance or instru-
ment thus acknowledged or proved, or z certified copy of the
record of such conveyance or instrument thus acknowledged or
proved, may be read in evidence, with the like effect as the
original instrument, without further proof.

(a) The Evidence Code Section

Sec. 1602.Recital in patent for mineral lands.

1602, If & patent for mineral lands within this state issued
or granted by the United States of America, contains & statement
of the date of the location of a claim or claims upon which the
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ased, such statement
uch location.

i

o granting or issuance of such patent I
is prima facie evidence of the date o
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{db} The Predecessor Statute
C.C.P. Sec. 1927. United States mineral land patent; statement of location
date; primz facie evidence. :

Whenever any patent for mineral lands within the State of
California, issued sr granted by the United States of America,
shall contain a statement of the date of the location of a claim
or claims, upon which the granting or issuance of such patent

is based, such statement shall be prima facie evidence of the
date of such location.

{(a)} The Evidence Jode Section
Sec. 1603, Deed by officer in pursuance of court process.

1603, A deed of conveyance of real property, purporting to have
been executed by a proper officer in pursuance of legal process
of any of the courts of record of this state, acknowledged and
recorded in the office of the recorder of the county wherein

the real property thereir described is situated, or the record
of such desd, or a certified copy of such record, is prima

facie evidence that the pruperty or interest therein described
was thereby conveyed to the grantee named in such deed.

() The Predecessor Statute

C.C.P. Sec. 1928. Deed, record, or certified copy of record, prima facie
. evidence of convevance,

A deed of conveyance of real preperty, purporting to have been
executed by 2 proper officer in pursuance of legal process of any
of the courts of record of this state, acknowledged and recorded
in the office of the récorder of the county wherein the real
property therein described is situated, or the record of such
deed, or a certified copy of such record is prima facie evidence
that the property or interest therein described was thereby
conveyed to the grantee named in such desed.




Page Three

{a) The Evidence Code 3ection ¢

Sec. 1604. Certificate of purchase or of lecation ¢f lands.

1634, A certificate of purchase, or of location, of any lands
in this state, issued or made in pursuance of any law of the
United States or of this state, is prima facie evidence that
the holder or assignee of such certificate is the owner of the
land described therein; but this evidence may be overcome

by proof that, at the time of the location, or time of filing
a presmption c¢laim on which the certificate may have been
issued, the land was in the adverse possession of the adverse
party, or those uider whom he claims, or that the adverse
party is holding the land for mining purposes.

(b} The Predecesscr Statute

C.C.P. Sec. 1925. Real estate; certificate of purchase or of location;
primary evidence of ownership; contravening evidence.

Certificates of purchase primary evidence of ownership. A
certificate of purchase, or of location, of any lands in this
State, issued or made in pursuance of any law of the United States,
or of this State, is primery evidence that the holder or assignee
of such certificate is the owner of the land described therein:

but this evidence may be overcome by proof that, at the time of the
location, or time of filing z preemption claim on which the
cerctificate may have been issued, the land was in the adverse
possession of the adverse party, or those under whon he claims, or
that the adverse party is helding the land for mining purposes.

fa] The Evidence Code Section

1

Sec. 1605, Authenticated Spanish title records.

1605. Duplicate copies and zuthenticated translations of original
Spanish title papers relating to land claims in this state, derived
from the Spanish or Mexican governments, prepared under the
supervision of the Keeper of Archives, authenticated by the
Surveyor-General or his successor and by the Keeper of Archives,
and filed with a county recorde®, in acccrdance with Chapter 281

of the Statutes of 1865-66, are receivable as prima facie evidence
with like force and effect as the originals and without proving the

execution of such oxiginals,
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C.C.P. Sec.

{b] The Predecessor Statute

1927.5. Couies aund translations of original Spanish title papers

as evidence.

Duplicate copies and authenticated translations of arlglnal Spanish

title papers relating to land ciaims in this State, derived from

the Spanish or Mexican Governments, prepared under the supervision
7 the Keeper of Archives, authenticated by the Surveyor-General

or his successor and by the Keeper of Archives, and filed with a
county recorder, in accordance with Chapter 281 of the Statutes

of 1865-6, are ruce;vablﬂ as prima facie evidence in all the courts

of this State with like force.snd effect as the originals and

without proving the executien of such originais,
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Dear John:

R.ROBERT HUNTER
CHIEF ASSISTANT

Enclosed please Tind cur most typical comments on

the proposed changes to the Evidence Code.
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REDWOOD CITY. CALIFORNIA D408
Tei. 38144t ExY S5O02

February 10, 1966

Mr, J. F, Coakley ¢
District Attorney P . Teo T Do e L
Court House LRI TR SO - -
Oakland, Callifornia 94612 = B TnTm el
Attn:’ Herb Ellingwoedr o . < Wl

Re: Evidence cod |

J?mposed Eevia ions

‘Dear Herb:

and conment concerning _
3, 4, 5, 14 and 15, as- _,'icated on a,he a_ttached memo  from my
Deputy, Jim Browning. o o o o “

S Sincerely,

e s L
| Sf /'J‘Q/{{v
REL . SORENSON,
District Attorney
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Attention: KC&
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PILE: roposed chanpes vo Dvideace  TaTE:X/3L/G6 0 QFFICE § T,
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datory hearinpgs out of presesce of jury re admissIbility
sions or confeasions, unless waived by defendant])

cems that this change would lead o the necessity of "dio ﬁuvtlﬁg"

iznal triails all teco frequently. Uhat the proponents of this

;n apparently do not realize iz that in many eriminal trials

here may be numerous different types of "admissions" made by the
xfendant to numerous personsi to reguire either fl; an out-of-jury.

hearing, or (2} the defendant to ”rggfcusry waive“such hearing in

such cases would require much disruptin; of proceedings and waste
of time. )

In any event, Jackson v, Denno, 373 U.S, 368 (1964 relied unon

as the rcason (or the cnange, does not decide the question of whether
a defendant is eﬂtitled to an out-oi-iury hearing ag a matter of
right. It merelv rej iects the "New Yerk" rrocedure in deciding
voluntariness of CGHIQJS&GBS-

Undar Haw York wrocedure, "the trisl T > make & preliminary
determination vegarding a vonfeszion el the prosecutlon and
exclude it if in no circumstances could tho confession bz deened
voluntary."  In oither words, che factual issue of veluntariness

(if there 1s one) is ultimetely decided by the jury, along with the

questinon of guilt cor innocence
Uncer twhe “Masz PasSses on voluntariness
onlv o ior the 3
arainse the accu
of fact on vol

ts™ procedure, "the dury p

7 as fully and indepcendentl y resolved the icsue

d"; the judpe, in short, makes a preliminary finding
255

vy B O
L )
)

*

Ihe Massachuzetts procedure is recognized as valid in Jackson, supra, at
pape 378, foouinoic 8 -

"GCiven the integrity of the preliminery proceedings hefore the
Mazsachusetts procedure does nol, in our opinicn, pose
to the rights of a defendant.” (Emphasis added)

FIZE | | -Szgeatures
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FPILE: Preposed chanfos Lo Dvidence DiTE: L/ILIEET prprom 7T
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Thus, althoupgh the decisnion does net diceuss cut-oi-jury hearines,

it dces infer that they are preforied, at le 3% in cagses involving

T 34
contes vlﬂna, nowhere, however, does the declsion indicate that the
out-of-jury haarine is “PGUlP?d in the absenc f an Db}PCTlOu or

¢ does The decliicn talk

o
C‘":ﬁ

effirmative assertion by defendanic; and howner
about adm1551nuu, as distinguisned from confessions, in this regerd.
If the proposed chgn?c were made, would the same rule apply to a
Drellmluaﬂv out=-of-jury hearing on lawfulness of search and seizure?
If not, wny not?

F - T VSUNR PP

IR P A OLAP T G 1w & S F T

Sees. 2, %, § [Imnact of the Griffin ecaszcl

This proposed cihanpe, addinp Sec. QT* to the Code, raising a caveat

that Sces. 412 (weaker and less satisfactory ovidence) and 413 (inference
by Tailure to tcs“léy} are llnlttﬁ hy constituiicnal consicerations,

and citinpg, in "cowment", the rifflin cesnc, 1t toc hroad. If cnacted,

the “comment" will stronﬁly suppesst 1thet the brlrlln canae haz sone

: nT

bacring or impact upon Sec. 812, wilch cimoly 15 ng: true. Mo

Cu¢ilokn1u case has vet held that it 15 errer tc e or instruct
reparding the quality of lesser cvidencoe when the person olfering that
evidanece had it within his power to nroduce sironper and more satisfactory
evidance.

Sec ik, Sec. 15 [comment by Court.
Amain, the proposed changes po o
the Californias counterpart, Bosti
taken the stand. Tnﬂ decisions

Criffin case,
deronnants who
upen a cenlal of

ic privilege

against self-ineprimination (¢.e.,'romuu, Lon 1o take the stend from the
coament of court anq prosecutor). They did not decide that comment

was improper where defendant had wvaived his srivilege asainst taking
the stand, by taking the stand, yvet the proposed changes could be
construed to preclude even thls type of comment.

- Crur
E 'HIJ:A.‘J‘-“ ARABBILEER

FILE | : Sipgratares



)

S )
i

WOODRUKFF J. DEEM ANEA GFFICES
OIBTRICT ATTORNEY CITY-COUNTY RULDING
AT W. TND STREET
HERSERT L. ABHBY RIBTRICT ATTORNEY OEHAND, CALIFORMIA 3031
ABRISTAMY EHBTRIEY ATFORMEY VENTU RA COUNTY TELEPHOME SP0-Bd41
K. DUAMNE LYDERS
CHUEF CIVIL DEFUTY CONRTHOLSE :::::?:r::a NOULLVARD
B0t POLI GTRELT b
LGWIN M. OSBORKE YENTURA. CALIFCRNIA BICO1 EAMARILLE, CALIFORNIA 83019
CHMF CREGINAL DEPUTY TRi.WrMOHL $£8.223F TRLAZHOMK d0a-tnan

April 21, 1966

J. Frank Coakley
District Attorney
Alameda County
Courthouse

Qakland, California

Attn: Herb Ellingwood

Re: January I, CLRC Tentative Recommendation
Relating to Revision of the Evidence Code

Dear Frank:

I know this isn't a very prompt response to your letter
of January 21, 1966 requesting my comments on the recommenda-
tions of thé Californiza Law Revision for the further amend-
went of the Evidence Code. However, in view of the fact that
this is a matter which will come hefore the next general ses-
sion of the Legislature, I feel that my comments are still
timely. T shall address my cowments to the sections of the
proposed Bill beginning on page 9 of the Report.

SECTION I

Section 1 would awend secticn 4G2b of the evidence code
which now permits a heering on the admissibilicy of a confes-
sion or an admission in a criminal case to be held in the pres-
ence of the jury if the defendant does not object. The amend-
ment would require that the hearing on the question of admis-
sibility of a confession or admission in a criminal case be
held out of the presence of the jury unless the defendant ex-~
pressly waives on the record his right to the out-of-court
hearing.

You will recall that at cur final meeting with the Law
Revision Commission in the sprihg of 1965 all of us were most
adamant that section 402b read as it does now.

The proposed amendment would siuply provide another "sand
bag' error for the defendant. Under the proposed wording of
the section the defendant could deliberately remail silent
while the court by inadvertance determined the minor question
on the admissibility of a confession based on wvoluntariness or
Dorado or Massish or what have you.in the presence of the jury
and then later magnify the error on appeal.
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J. Frank-Coakley
April 21, 1966
Page two

Since the vast wajsritcy of eriminai trials include either
confessions or admissions by the defendant I think it is imper-
ative that we stand very emphatvically against this proposed
amendment .

SECTION TL

I endorse {he proposed recommendation in section 2 that
section 403 be amended to eliminate the requirement that the
instruction must be given whenever a party rsquests it concern-
in% conditionally admissible evidence. It is thoroughly sound
policy to amend the section to permit the judge to decide in
each case whether or not the instruction is warranted., This is
one more step in getting away frow meaningless mumbo jowbo and
absurd requirements in the conduct of trials, which frequently
merely impede the progress of a trial. :

SECTION V

The addition of section 414 is absolutely unnecessary. All
legislation 1s subject to any limitations contained in the Cali-
fornia Constitution and due process clause of the fourteenth
amendment. We should oppose this amendment and the references
. to it in sections 3 and 4 amwending sections 412 and 413. Aside
from the fact that the legislation is unnecessary, the comment
to section 414 is misleading. If the amendment is left in the
bill, we should make sure that the comwsnt is enlarged to main-
tain the princilple that if the defendant chooses to take the
witness stand and testify ag all, that it is legitimate foxr the
prosecution to comment on his failure to explain or deny power-
ful items of evidence against him. See Wigmore on Evidence,
section 2273, sub. 4; Clark v. State (Alabama) 6.So. 368 (1889);
Odum v. State (Florida) 109 So.2d 163 (1959); State v. Tatum
{lowa) 13 N.W. 632 {1882); State v. Glave (Ransas) 33 P.8 (1893);
Samino v. State (Texas) 204 S.W. 233, 234 (1918); State v. Larkin
{Missouri) 157 S.W. 600 (1913); Lienburger v. State {(lexas
S.W. 603 (1893); McCormick on Evidence, section 132, 16 Corpus
Juris Criminal Law, p. 202, section Z248; 238 Corpus Juris Crim-
inal Law Secundum, p. 165, section 1098(b); Digs v. United
States, 242 U.S. 494 61 L.Ed. 456; Caminetti v. United States,
247 U.5, 470. A federal case which would appear to hoid a con-
trary rule, Grantello v. United States, 3 F.2d 117, is of course
not contra at a ecause actually while Grantello was sworn as
a witness and called to the stand and gave his name, his attoxr-
ney apparently changed his mind and asked him no questions at
all about any matters. -




J. Frank Coakley
April 21, 1966
Page three

The rule in California should be without qualifications
that once the defendant takes the stand he subjects his testi-
wony to the same analysis the prosecution may make of the
testimony of any other witness.

SECTION X1V

The proposed amendment to section 1093 of the Penal Code
contained in section 14 of the proposed bill should be vigor-
ously opposed for the reasons stated in my proposal to enlarge
the comment to proposed section 414. The only change that
should be made in present 1093, sub. 6 is that the phrase
"whether the defendant testifies or not' should be replaced by
the phrase “where the defendant testifies'". Other than that
the section should remain as it is.

SECTION XV

We should oppese the proposed amendment of section 1127
of the Penal Code as contained in section 15. We should oppose
the proposed deletion and should imsist that the only change to
be made should be the replacement of the words "whether the
defendant tegtifies or not" by the phrase 'Where the defendant
testifies'. Other than that the section should remain Intaet
for tﬁ%ﬁre&sons stated in wy proposed comment to proposed sec-
tion . ' '

Very truly yours,

- g 7
x/}iﬁﬂzﬂfg}?
WOODRUFY J. DEEM
District Attorney

WJID:am
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LETTER OF TRANSMITTAL

To HIS EXCELLENCY, EDMUND G. BROWN
Governor of Cslifornis esnd
THE LEGISIATURE OF CALIFORNIA

The Evidence Code was enacted in 1965 upon recormendation of the
Californis Law Revision Commission.

Resolution Chapter 130 of the Statutes of 1965 directed the Com-
mission to continue its study of the Evidence Code. Pursuant 4o this
directive, the Commission bas undertaken two projects:

(1) A study to determine whether any substantive, technical, or
clarifying changes should be made in the Evidence Code.

{2) A study of the other Californis codes to determine what
changes are needed in view of the ensctment of the Evidence Code.

This recommendatlion is concerned with the changes thet are needed
in the Evidence Code., A series of separate recommendations will deal
with the changes needed in other codes.

Respectfully submitted,

RICHARD H. KEATTKGE,
Chairman



RECCMMENDATION
of the
CALIFORNIA LA EEVISICN COMOISSICHN
relating to
THE EVIDENCE CCDE

Humber 1 - Evidence Code Revisions

In 1965, upon the recommendation of the Law Revision Commission, the
Legislature enacted a new California Evidence Code. The effective date
of the new code was postpored wntil January 1967 to give lawyers and
Judges an cpportunity to become familisr with its provisions before thsy
wvere required to apply them.

The Commission contemplated that, as lawvyers and judges became
femiliar with the provisions of the Evidence Ccde, they would find some
of its provisions in need of clarification or revision. The Cammissiorn
has received and considered a number of suggesticns relating to the new
code, In the light of this consideration, the Comission recommends +ho
Tollowing revisions of the Evidence Code:

1. Secticn 402(b) now permits & hearing on the admissibility of a
cenfeasion or admission in a criminal case to be held in the presence
of the jury 1f the defendant does not object. It has been suggested

that, in the light of the considerations identified in Jackson v. Denno;

378 U.5. 368 (1964), the provisions of Section 402(b) may not sdequately
protect the rights of the accused and that otherwise valid convictions
might be reversed if the defendant did not actually walve his right to
a hearing beyond the presence and hsaring of the Jury. To obviate this
possibility, Section 402(b) should be revised to require the preliminary
hearing cn the admissibillity of a confession or admission in a criminal

-1-



case to be held cut of the prescucc ¢f the Jury unless the defendant
expressly waives hils right to the cuat-of-court hearing and such walver
is made a matter of record.

2. Sections 412 end L13 authorize the trier of fact, in determin-
ing what inferences to drav from ths evidence, to consider the fallwrs
of a party to exploin or deny the evidence or facts in the case against
him, his wiliful surpressicn cof evidence, or his production of weaker
evidence when it was within his power to have produced stronger.

In Griffin v. California, 3681 U.8. 763 {1965), the United States

Supreme Court held that comment by the court or counsel upon & criminz]
defendant's failurs to produce or explain evidence, when such failure
is predicated on an assertion of the constituticnal right of a person
to refuse to testify against himself, violates the defendant’s rights
under the 1hth Amendwment of the Ualted States Constitution.

The Commlesion considered revising Sections %12 and 413 to indicate
chz nature of the constituticnal limitation on the rules they express.
The Commission determined to malic no recommendatgion in this regard,
however, for the cxtent of the constitutionel limitation is as yet un-
certain. Morecver, all gections in the ccde, not merely these two
sections, are subject to whatever constitutional limitations may be
found appliceble in the papticuler situations where they art applied.

An zmendment of these sections providing that they are sublect to a con-
stitutional limitation in a particuwler situtaticn would merely state an
obvious truism.

3. The Evidehce Code divides rebuttable presumptions into two

clessificaticns and explains the manner in which each class affects thz

«Du



factfinding yrocess. See EVIDEHCE CODE §§ 600-607. Although several
specific presumptions are listed and classified in the Evidence Code,

the code does not codify most of the presumptions found in California
law. It contains only some of the statutory presumptions that were
formerly found in the Code of Civil Procedure and a few common law pre-
sumptions that were identified closely with those statutory presumptions.
£s they arise in the cases, other presumptions must be classlified by the
courts in accordance with the classificetion scheme established by the
code.,

Thus, the Evidence Code does not contain any provisions specifically
mentioning either the doctrine of res ipsa logquitur or the presumption of
negligence that arises from proof of a violation of law. Because of the
frequency with which the decision of cases regquires the applicaticn of
these rules, however, the code should deal explicitly with them in the
manner recommended below.

h, Prior to the effective cate of the Evidence Code, the Californis
courts held that the doctrine of res ipsa loguitur was an inference, not
a presumption. But it was "a special kind of inference" whose effect was
"somewhat akin to that of a preswiption,” Tor if the facts giving rise to
the doctrine were established, the jury was required to firnd the defendant
negligent unless he produced evidence to rebut the inference. Burr v.

Sherwin Willlams Co., 42 Cal.2d 682, 268 P.2a 1041 (2954).

Since the effective date of the Evidence Code {Janusry 1, 1967), it
seems clear that the doctrine has been a presumption, for the effect of

Ahe doctrine as stated in the Sherwin Williams case is precisely the

effect of a presumption under the Evidence Code when there has been no
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evidence introduced to overcome the presumed fact. See EVIDENCE CODE
§§ 600, 604, 606 and the Comments thereto.

It is vnecertaln, however, whether the doctrine is & presumption
affecting the burden of proof or a presumption affecting the burden of
producing evidence. And, in the sbsence of a decision, it is impossible
to deterrdne how the Evidence Code may have modified the prior law in
this respect.

Prior to the effective date of the Evidence Code, the doctrine of

res ipsa loquitur d1d not shift the burden of proof. Hardin v. San Jose

City Lines, Inc., 41 Cal.2d 432, 260 P.2d 63 (1953). The cases con-

sidering res ipsa loquitur stated, however, that the doctrine required
the adverse party to come forward with evidence not merely sufficient
to support a finding that he was not negligent but sufficient to balance

the inference of negligence. BSee, e.8., Hardin v. San Jose City Lines,

Inc., M1 Cal.zd'h32, 437, 260 P.2d 63 (1953). If such statements merely
meant that the trier of fact was to follow its usual procedure in balancing
conflicting evidence--i.e., the party with the burden of proof wins on the
iesue if the inference of negligence arising from the evidence Iin his
favor preponderates in convincing force, but the adverse party wins if it
does not~-then res ipse logquitur in the California cases has been what the
Ividence Code describes as a presumption affecting the burden of producing
evidence. If such statements meant, however, that the trier of fact must
in some manner weigh the convincing foree of the adverse party's evidence
of his freedcm from negligence against the legal requirement that negli-
gence be found, then the doctrine of res ipse loquitur represented a
specific application of the former rule (repudisted by the Evidence Code)

e
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that & presumption is "evidence" to be weighed apgainst the conflicting
evidence. See the Comment to EVIDENCE CODE § 600.

The doctrine of res ipsa loguitur, therefore, should be classified
as a presumption affecting the burden of producing evidence to eliminate
any uncertainties concerning the menner in which it will functlon under
the Evidence Code. Such o classification will alsc elimirate scy pcéeitle
vestiges of the "presumption is evidence" doctirine that msy now inhere
in it. The result will be that, as under pricr law, the finding of
negligence is required when the facts giving rise to the dogtrine have
been established unless the adverse party comes forward with contrary
evidence, If contrery evidence is produced, the trier of fact will then
be required to weigh the conflicting evidence--deciding for the party
relying on the doctrine if the inference of negligence preponderates in
convincing force, and deciding for the asdverse party if it does not.

This classification accords with the purpose of the doctrine. Like
other presumptions affecting the burden of producing evidence, it is based
on an underlying logical inference; and "evidence of the nonexistence of
the presumed fact is so much more readily avallable to the party against
whom the presumption operates that he is not permitied to argue that the
presumed fact does not exist unless he is willing to produce such evidence."
Comment to EVIDENCE CODE § 603.

The requirement of the prior law that,-ipcfi~fequest,. an iretrueticn.
be given on the effect of res ipsa loguitur is not inconsistent with the

Zvidence Code ard should be retained. See Bischoff v. Newby's Tire Service,

166 Cal. App.2d 563, 333 P.2d 44 (1958); 36 CAL. JUR.2d, Negligence, .
§ 3%0, ». 79 (1957).



5. Under exlsting lsw, & presumption of nesligence arises from
proof of the vioclatlion of a statute, crdinance, or regulation. Alarid

v. Vanier, 50 Cal.2d 617, 327 P.2d 897 (1958); Tossman v. Newman, 37

Cal.2d 522, 233 P.2d 1 (1951). Although some cases state that the
viclation must be one for which s criminal sancilon is provided, ceses
may be found where the presumpiion has been invoked despite the lack of

a criminal sanction for the violatlon. See Cary v. Los Angeles Ry., 157

Cal. 599, 108 Pac. 682 (1910)(dictum); Forbes v. Los Angeles Ry., 69 Cal.

App.2d o4, 160 P.2d 83 (1845). CF. Clinkseales v. Carver, 22 Cal.2d T2,

136 P.2d 777 (19%3)., In eddition to the violation, the party relying

o the presumption must show that he is one of the class of pereons for
whose benefit the statute, ordinance, or regulation vas adopted, that the
accldent was of the nature the enactment was designed to prevent, and
that the vioclation was the proximate cause of ithe damage or injury. GSee

Richards v. Stanley, 43 Cal.2d 60, 271 P.2d 23 (195k); Nunceley v. Edgar,

Hotel, 36 Cal.2d 493, 225 P.2d 497 (1950).

Recent cases seem to indicate that the presumption is now treated as
one that affects the burden of proof. In the flarid case, the court stated
that the correct test for determining whether the presumption has been
overcome "ig whether the person who hes violated a statute has sustained
the burden of showlng that he did what might rezsonsbly be expected of a
person of ordinary prudence, acting under similar circumstances, who
desired to comply with the law.” 50 Cal.2d 617, 624, 327 P.2d 897 {1958).
It has been held, however, itlint the presumption does not shift the burden

of proof to the adverse party. Jolly v. Clemens, 28 Cal. App.2d 55, 82

P.2d 51 {1938}.
B



The presumption should he classified as a presuption affecting the
burden of proof in order to further the public policies expressed in the
variocus statutes, ordinances, and regulations to which it applies.

6. Section 776 permits a party to call tlie ewdlorRc of ..
an adverse party and examine that employee as if under cross-examination.
Essentially, this merely means that the examiner may use leading questions
in his examination (EVIDENCE CODE § 767), for the rule forbidding the impeach-
ment of one's own witness has not been continued in the Evidence Code
(EVIDEFCE CODE § 785). If the employer-party then chooses to cross-examine
the employee, the examinetion must be conducted as if it were a redirect
exemination, i.e., the employer is ordinarily forbidden to use leading

guestions.,




Under Code of Civil Procedure Section 2055, which Section 776 has
superseded, the employer's examination of an employee examined by the adverse
party under its provisions could be conducted like a cross-examination. As
a genersl rule, this provisicn of Section 2055 was undesirable, for it
permitted an employer to lead an employee-witness even though the interests
of the employer and employee were virtually identical, This provision of
Section 2055 was of scme merit, however, in litigation between an employer
end an employee. An emplcyee-witness who i1s called to testify against the
enployer by & co-employee may often be in sympathy with his co-worker's
cause rather than his employer‘ts. In such s case, the employer should have
the right fo ask the witness leading questions to the same extent that any
other party can cross-examine an adverse witness.

Accordingly, Section 776 should be amended to restore to an employer-

party the right to usze leading questions in examining an employee-witness

who is called by a co-exployee to testify under Section 776.

7. The lawyer-client, physician-patient, and psychotherapist-patient
privileges all protect "information transmitted" between the parties.
EVIDENCE CODE §§ 952, 992, 1012, In addition, the physician-patient and
psychotherapist-patient privileges protect "information obtained by an
examination of the patient.,” EVIDENCE CODE §§ 992, 1012, It has been
suggested that the gucted lenguage may not protect a professional opinion or
diagnosis that has been formed on the basis of the protected coxmunications.
If these sections were construed to leave such opinions and diagnoses
unprotected, the privileges would be virtually destroyed. Therefore,
Sections G52, 992, and 1012 should be amended to make it clear that such

opinions and diasgnoses are protected by these privileges.
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8, Section 1017 of the Evidence Code provides that the psychotherapist-
patient privilege is inapplicable if the psychotherapist is appointed by
order of a court. As an exception to this general rule, Section 1017
provides in effect that the privilege applies if the court appointment was
made upon request of the lawyer for the defendant in a criminal case in order
to provide the lawyer with information needed to advise the defendant whether
to enter a plea based on insanity or to present a defense basged on his
mental or emotional condition.

It should make no substantive difference whether an insanity plea
was made before or afier the request for appointment. If the defense of
insanity is presented, there is no psychotherapist privilege. EVIDENCE CODE
§ 1016. If the defense of insanlty is not presented, the defendant is in
the same position that he would be In if no plea of insanity were ever made,
and he should have available to him any privileges that would have been
applicable if no such plea had been made. Accordingly, Section 1017 should
be amended So that the exception for a court-appointed psychotherapist is not
applicable where the appointment was made upon request of the lawyer for a
criminal defendant in order to provide the lawyer with information needed to

advise the defendant whether to withdraw a plea based on insanity.



9. Section 1152 provides that offers to compromise claims for
loss or damage, and statements made in the course of negotiaticons for
the settlement of claims for loss or damage, are inadmissible. The
language of the section is so worded that it could be comnstrued to refer
to negotiations for past Injuries only. The section, therefore, should
be clarified to make clear that it refers to negotiations for loss or
damage yet to be sustained as well as to negotiations for loss or damage
previously sustained.

10. Section 1201 provides for the admission of "multiple hearsay."
The section should be revised to clarify its meaning.

11. Section 1600 recodifies a preswmption formerly found in Code of
Civil Procedure Section 1351, but it does not classify the presumption as
affecting either the burden of producing evidence or the burden of proof.

The presumption should be clagsifled as a presumption affecting the
burden of proof. This classification 1s consistent with the prior case

lav (see Thomas v. Peterson, 213 Cal. 672, 3 P.2d 306 (1931); DuBois v.

larke, 175 Cal. App.2d 737, 346 p.2a 830 (1959); Osterberg v. Qsterberg,

68 Cal. App.2d 254, 156 P.2d 46 (1945)) and tends to support the record
title to property by requiring the record title to be sustained unless
the party attecking that title can actually prove its invalidity.

12. Section 1602 recodifies the provisions of former Section 1927.5
of the Code of Clvil Procedure. It prescribes the evidentiary effect of
ceftain recitals in patents for mineral lands within Californja, The sec-
tion should be relocated in the Public Resources Code so that it will
appear among other statutory provisions relating to specific evidentiary
problems involving mining claims.

The section states that a recital in a patent of the date of the lo-

=-10-



[

cation of the claim upon which the patent is based is "prima facle evi-
dence™ of that date. The purpose for the enactment of the section is
not clear, but it seems probable that the sectlon was merely designed to
provide a hearsay exception because the California Supreme Court had
previously stated that such recitals were inadmissible to prove the date

of location. See Champion Mining Co. v. Consolidated Wyoming Gold Mining

Co., 75 Cal. 78, 81-83 (1888)., The section should be revised to express
this original purpose. It is inappropriate to give presumptive effect
to puch recitals because they frequently are based on the self-serving
statements of the patentee.

13. Section 1603 recodifies former Code of (ivil Procedure Section
1928. Prior to the enactment of Code of Civil Procedure Section 1928
in 1872, the recitals in a sheriff's deed, made pursuant to legal process,
could not bé ueed as evidénce of the Jﬁdgment, the execution, and the sale
upon which the deed was based. The existence of the prior proceedings were

required to be proved with independent evidence. Hihn v. Peck, 30 Cal.

280, 287-288 (1866); Heyman v. Babcock, 30 Cal. 367, 370 {1866). The

enactment of the predecessor of Evidence Code Section 1603 had two effects.
First, it obviated the need for such independent proof. ©See, e.g., Onkes

v, Fernandez, 108 Cal. App.2d 168, 238 p.2a 641 (1951); Wagnor v. Blume,

71 Cal. App.2d 94, 161 P.2d 1001 (1945). See also BASYE, CLEARING LAND
TITIES § 41 (1953). Second, it also obviated the need for proof of a

chain of title prior to the execution of the deed. Krug v. Warden, 57

Cal. App. 563, 207 Pac. 696 (1922).
The presumption stated in Section 1603 should be classified as a
presumption affecting the burden of proof to carry out the purpose of the

original section and further its purpcse of supporting the record chain
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of title.

14, Section 1605 is a recodification of former Code of Civil Pro-
cedure Section 1927.5. That section originally appeared as Section 5
of Chapter 281 of the Statutes of 1865-66, and it was codified as part of
the Code of Clvil Procedure in 1955.

Chapter 281 of the Statutes of 1865-66 required the California
Secretary of State to cause copies to be made of all of the original
Spanish title papers relating to land claims in this state derived from
the Spanish and Mexican governments that were on file in the office of
_the United States Surveyor-General for California. These copies, authen-
ticated by the Surveyor-General and the Keeper of Archives in his office,
were then required to be recorded in the offices of the county recorders
of the concerned counties.

Section 5 of the 1865-66 statute provided that the recorded coples
would be admissible "as primo facle evidence" without proving the exe-
cution of the originals. It is apparent that the original purpose of
the section was to provide an exception to the best evidence rule--which
would have required production of the original or an excuse for its non-
production before the recorded copy could be admitted--and an exception
to the rule, now expressed in Evidence Code Section 1401(b), requiring
the authentication of the criginal document as a condition of the admissi-
bility of the copy. Section 1605, therefore, should be revised to reflect

this original purpose.

The Cormission's rocommendations would be effectuanted by the
enactment of the following measure:
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An act to amend Sections 402, 776, 952, 992, 1012, 1017, 1152,

1201, 1600, 1603, and 1605, to cidd Sections 646 and 669 to,

and to recpeal Secticn 1602 of, the Evidence Code, and to

add Section 2325 to the Publie Rescurces Code, relating to

evidence.

The people of the State of Californie do cnact as follows:

SECTION 1. Section 402 of the Evidence Code is amended to read:

hop, (a) When the existence of a preliminary fact is
disputed, its exlstence or nonexistence shall be determined as
provided in this srticle.

(b) The court may hear and determine the question of the
admlssibility of evidence out of the presence or hearing of the
Jury; but In a eriminal action, the court shall hear and deter-
mine the guestion of the admissibllity of a confession or admis-
sion of the defendant out of the presence and hiearing of the

Jury #£-amy-party-se-reguests unless the defendant otherwise

regquests, the request is pade s matter of record, and the court

i
consents to such reguest .

(c) A ruling on the admissibility of evidence implies what-
ever finding of fact is prerequisite thereto; a separate or formal

finding is unnecessary unless required by staiute,

Comment, This amendment to Section 402 is designed to provide a
criminal defendant with more adeguate protection against the possible
prejudice that mey result from holding a hearing on the admissibility of
a confession or admission in the presence of the jury. Cf. Jackson v,
Denno, 378 U.8, 368 (1964).
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SEC. 2. Section 646 1is added to the Evidence Code, to read:

646, The judicial doctrine of res ipsa loquitur is a presumption
affecting the burden of producing evidence. If the facts that give
rise to the presumption are found or otherwise established in the
action and the party against whom the presumption operates introduces
evidence which would support & finding that he was not negligent, the
court may, and on request shall, instruct the Jjury as to any inference

that it may draw from the facts so found or established.

Comment. Section 646 is designed to clarify the manner in which the
doctrine of res ipsa. loguitur functions under the provisions of the Evidence
Code relating to preswmptions.

The doctrine of res ipsa loguitur, as developed by the California
courts, is applicable in sctions to recover damasges for negligence when
the plaintiff establishes three conditicns:

(1) [Tlhe accident must be of a kind which ordinarily

does not occur In the absence of somecne's negligence; (2)

it must be caused by an agency or instrumentality within the

exclusive control of the defendant; (3) it must not have been

due to any voluntary action or contribution on the part of the

plaintiff. [Ybarra v. Spangard, 25 Cal.2d 486, 489, 154 p.2d

687 (1944).]

Section 646 provides that the doctrine of res ipsa loquitur is a

presumption affecting the burden of producing evidence. Therefore, when
the plaintiff has established the three conditions that give rise to the
doctrine, the jury is reguired to find the defendsnt negligent unless he
comes forward with evidence that would support a finding that he exercised
due care. EVIDENCE CODE § 60%. Under the California cases such evidence
mist show either a specific cause for the accident for which the defendant
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was not responsible or that the defendant exercised due care in all
respects wherein his failure to do so could have caused the accident.

See, e.g., Dierman v. Providence Hospital, 31 Cal.2d 290, 295, 188 p.24

12 {1947). If evidence is produced that would support a finding that the
defendant exercised due care, the presumptive effect of the doctrine
vanishes. However, the jury may still be able to draw an inference of
negligence from the facts that gave rise to the presumption. See EVIDENCE
CODE § 604 and the Comment thereto. In rare cases, the defendant may
produce such conelusive evidence that the inference of negligence is dis-

pelled as 8 matter of law. &ee, e.g., Leonard v. Watsonville Commnity

Hospital, 47 Cal.2d 509, 305 P.2d 36 {1956). But, except in such a case,
the facts giving rise to the doctrine will support an inference of negli-
gence even after its presumptive effect has disappeared.

To aselst the jury in the performance of its fact-finding function,
the court may instruct that the facts that glve rise to res ipsa logquitur
are themselves circumstantial evidence of the defendant's negligence
from which the jury can infer that he falled to exercise due care. Section
646 requires the court to give such an instruction when a party so requests.
Whether the jury should draw the inference will depend on whether the jury
believes that the probative force of the circumstantisl end other evidence
of the defendant's negligence exceeds the probative force of the ccﬁtrary
evidence and, therefore, that it 1s more. likely than not that the defendant
was negligent.

At times the doctrine of res ipsa loquitur will coincide in a
particular case with another presumption or with mother rule of law that

requires the defendant to discharge the burden of proof on the issue.
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See Prosser, Res Ipsa Loquitur in Califormia, 37 CALIF, L. REV. 183 {1949).

In such cases the defendant will have the burden of proof on issues where
res ipsa loguitur appears to apply. But because of the allocation of the
burden of proof to the defendant, the doctrine of res ipsa loguitur will
serve no function in the disposition of the case, However, the focts

that would give rise to the doctrine mey neveriheless be used ss eircum-

stantial evidence tending to rebut the evidencc produced by the party with

the burden of proof. ) ,
For ekample, a bailee who has received undamarcd goods and returns

damaged goods has the burden of proving that the darage was not caused by

his negligence. See discussion in Redfoot v. J. T. Jenkins Co., 138 Cal.

App.2d 108, 112, 291 P.2d 13k (1955). Where the defendant is & bailee,
proof of the elements of res Ipsa loguitur in regard to an accident damage
ing the bailed goods while they were in the defendant's possession places
the burden of precof on the defendant, not merely the burden of producing
evidence. When the defendant has produced evidence of his exercise of

care in regard to the bailed goods, the facts that would give rise to

the doctrine of res ipsa loguitur may be weighed against the evidence
produced by the defendant in determining whether it is more 1ikely than not
that the goods were damaged without fault on the part of the bailee. But
because of the stronger force of the presumption of the bailee's negligence
that arises from the same facts that support res ipse loguitur, the pre-
sumption of negligence arising from res ipsa loguitur cannot have any

effect on the proceeding.
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Effect of the failure of the plaintiff to establish all the pre-

liminary facts that give rise to the presumption. The fact that the

plalntiff falle teo establish all of the facts giving rise to the res

ipsa presumption does not necessarily mean that he has not produced
sufficient evidence of negligence to sustain a Jury finding in his favor.
The requirements of res ipsa loguitur are merely those that must be met to
give rise to a compelled conclusion {or presumption) of negligence in

the absence of contrary evidence. An inference of negligence may well

be warranted from all of the evidence in the case even though the plaintiff
fails to establish all the elements of res ipsa loquitur. See Prosser,

Res Ipsa Loguitur: A Reply to Professor Carpenter, 10 S0. CALIF. L. BREV.

ksg (1937), In appropriate cases, therefore, the jury may be instructed
that even though it does not find that the facts that give rise to the
presumption have been proved by a preponderance of the evidence, it may
nevertheless find the defendant negligent if it concludes from a considera-
tion of all the evidence that it is more likely than not that the defendant
was negligent. ©Such an instruction would be appropriate, for example,

in & case where there was evidence of the defendant's negligence apart

from the evidence going to the elements of the res ipsa loguitur doctrine.



Exemples of operation of res ipsa loguitur presumption

The doctrine of res ipsa loquitur may be applicable to a case under
four varying sets of circumstances. First, the facts giving rise to the
doctrine may be established as a matter of law by the pleadings, by
stipulation, by pretrial order, or by some other means, and there mey be
no evidence sufficient to sustain a finding that the defendant was not
negligent. Second, the facts giving rise to the doctrine may be estab-
lished as a matter of law but there may be evidence sufficlent to sustain
a finding of some cause for the aceident other than the defendant’s neg-
ligence or evidence of the defendant's exercise of due care. Third, the
defendant may introduce evidence tending to éhcw the nonexistence of the
essential conditions of the docirine but without introducing evidence to
rebut the presumption., Fourth, the defendant way introduce evidence to
contest both the conditions of the doctrine and the conclusion that his
negligence caused the accident. 8Set forth below is an explanation of the
menner in which Section 646 functions in each of these situations.

(1) Basic facts established as s matter of law; nc rebuttal evidence.

If the basic facts that give rise to the presumption are established as a
matter of law (by the pleadings, by stipulation, by pretrisl order, ete.),
the presumption requires that the jury find  the defendant was negligent
unless and until there is evidence introduced sufficient to sustain a
finding either that the accident resulted from some cause other than the
defendant's negligence or that he exercised due care in all possible
respects wherein he might have been negligent. Ihen the defendant feils
to introduce evidence sufficient to sustain a finding either that he was
not negligent or that the accident resulted from scme specific cause un-
related to his negligence, the cowrt must simply instruct the jury that it

is required to find that the defendant was negligent.
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For example, if a plaintiff automoblle passenger sues the driver for
injuries sustained in an accident, the defendant may determine not to con-
test the fact that the accident was of a type that ordinarily does not
cecur unless the driver was negligent. Moreover, the defendant mey intro-
duce no evidence that he exercised due care in the driving of the automo-
bile. Instead, the defendant may rest his defense solely on the ground
that the plaintiff was a guest and not o paying passenger. In this case,
the court should instruct the jury that it must assume that the defendant

vas negligent. Cf. Phillips v. Noble, 50 Cal.2d 163, 323 P.2d 385 (1958);

Fiske v. Wilkie, 67 Cal. App.2d 440, 154 P.2d 725 (1945).

(2) Baslc facts established as matter of law; evidence introduced

to rebut presumption. Where the facts giving rise to the doctrine are

established as g mstter of law but the defendent has introduced evidence
either of his due care or of a cause for the accident other than his
negligence, the presumptive effect of the docirine vanishes. In most
cases, however, the basic facts will still support an inference that the
defendant's negligence caused the acecldent. In this situation the court
mey instruet the jury that it mey infer from <the established facts that
negligence on the part of the defendant was a proximate cause of the
accident. The cowrt is required to glve such an instruction when requested.
The instruction should make it clear, however, that the Jury should draw
the inference only if it believes after weighing the circumstantisl
evidence of negligence together with all of the other evidence in the case
that it is more likely than not that the aceldent was caused by the defen-
dant's negligence.

(3) Basic facts cchtested; no rebuttal evidence. The defendant mey

attack only the elements of the doctrine. His purpose in doing so would
-19-



be to prevent the application of the doctrine. In this situation, the
court cannot determine whether the doctrine is appiicable or not, because
the bagic facts that give rise to the doctrine must be determined by the
Jury. Therefore, the court must give an instruction on what has becope
knovn as conditional res ipsa loduitur.

Vhere the basic facts are contested by evidence, hut there is no
rebuttal evidence, the court should instruet the jury that it finds that
‘the basic facts have been established by & preponderance of the evidence,
then it must alsc find that the defendant was negligent.

(4) Basic facts contested; evidence introduced to rebut presumption.

The defendant may introduce evidence that boih atiacks the basic facts
that underlie the doctrine of res ipsa loguitur end tends to show that the
accident was not caused by his failure to exercise due care. Because of
the evidence contesting the presumed conclusion of negligence, the pre-
simptive effect of the doctrine vanishes, and the greatest effect the
doctrine can have in the case is to support an inference that the accident
resulted from the defendent's negligence.

| In this situation, the court should instruct the jury that if it finds
that the basic facts have been established by a preponderance of the
evidence, then it may infer from those facts that the accident was caused
because the defendant was negligent., The jJury should draw the inference,
howvever, only if it belleves after weighing all of the evidence that 1t

is more likely than not that the defendant was negligent and the accident

actually resulied from his negligence,
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SEC, 3. Section 669 is added to the Evidence Code, to read:

669, {a) The failure cf & person to exercige due ¢are is
presumed if:

(1) He viclated a statute, ordinance, or regulation of a public
entity;

(2) The violation proximately caused death or injury to person
or property; N

(3) The death or injury resulted from an occurrence of the
nature which the statute, ordinance, or regulation was designed to
prevent; and

{4} The person suffering the death or the injury to his person
or property was one of the class of persons for whose protection the
statute, ordinsnce, or regulation was adopted.

(b} This presumption may be rebutted by proof that the person
viclating the statute, ordinance, or regulation did what might reasonably
be expected of a perscn of ordinary prudence, acting under similar

circumstances, who desired to comply with the law.
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Comment. Section 5G9 codifies a common lew presumption that is

frequently applied in the California cases., BSee Alarid v. Vanier, 50 Cal.2d

617, 327 P.2d €97 (19%58). The presumption may be used to establish
a plaintiff's contributory neglizence as well as a defendant's negligence.

Nevis v. Pacific Gas & Blectric Co., 43 Cal.2d 525, 275 P.2d 761 (1954).

Iffect of presumption

If the conditicns listed in subdivision (a) are established, a presumption
of neglipgence arises which may be rebutted by proof of the facts specified
in subdivision (b). The presuzpticn: is one of siuple megligence snly, not mross
negligence. Taylor v. Cockrell, 116 Cal. App. 556, 3 P.2d 16 {1931).

Section 669 appears in Article & (beginning with
Section 660), Chapter 3, of Division 5 of the Evidence (ode and, therefore,

is a presumption affecting the burden of proof. EVID, CCDE § 550. Thus,

if it is established that a person violated a statute under the conditions
specified in subdivision (a), the opponent of the presumption is required to
prove to the trier of fact that it is more prchbable than not that the
violation of the statute was reasonable and justifiable under the circumstances.
See EVID., CODE § 506 and the comment thereto. Since the ultimate question is
vhether the opponent of the presumption was neglizent rather than whether

he violated the statute, proof of justification or excuse under subdivision
(b} negates the existence of negligence and does not estiablish merely an
excuse for negligent conduct. Therefore, if the preswmption is rebutted by
proof of justification or excuse under subdivision (b), the trier of fact

is required to find that the vionlation of the statute wos not negligent.

Violations by children. Section 66 applies to the violation of a

statute, ordinance, or regulation by a child as well as by an adult. But
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in the case of a violation by a child, the presumptiosn may be rebutted by

a showing that the cnild, in spite of the violation, exercised the care that
caildren 37 his maturity, intelligence, and capacity srdinarily exercise

under similar circumstances. Daun v. Truax, 55 Cal.2d 6h7, 15 Cal. Rptr. 351,
355 P.2d K0T {1961). However, if a child engores in an activity normally

engaged in snly by adults and requiring adult qualifications, the "reasonable"
behavior he must show to establish justification ar excuse under subdivision
(o) must meet the standard of conduct established primerily for adults.

Cf. Prichard v. Veterans Cab C»., 53 Cal.2d 727, 48 Cal. Rptr. 9Ok, LOB

P.2d 350 (1965)(minor driving an automobile).

Failure to establish conditlons of presumption., Even though a party

fails to establish a violation or that a proven vinlation meets all the
requirements of subdivision (a), it is still possible for the party to
recover by proving negligence agpart from any stasubory violatisn. HNunneley

v. Edgar Hotel, 36 Cal.2d L93, 225 P.2d 497 (1950} {plaintiff permitted to

recover even though her injury was not of the type to be prevented by statute).

Funections of judge and jury

If a case is tried withoul a jury, the judge is responsible for deciding
both questions of law and questions of fact arising under Section 659, However,
in a case tried by a jury, there is an allocation between the judge and jury
af the responsgibility for determining the exisience or nonexistence of the
elements underlying the presunption and the existence of excuse or justification,

Subdivision (a), parsgraphs (3) and (4). hether the death or injury

involved in an actisn resulted from an occurrence of the nature which the
statute, ordinance, or regulation was designed to prevent (paragraph (3) of

subdivision (a)) and whether the plaintiff was one of the class of persons



far whose protection the statute, ordinance, or regulation was adopted
(paragraph (4) of subdivision (o)) are questions of law. HNunneley v.

Edgar Hotel, 36 Cal.2d k93, 225 P.2d 497 (1950)(statute requiring parapet

of particular height et roofline of vent shai™: designed to protect against
valking into sheft, not against falling into shaft vhile sitting on parapet).
If a party were relying salely on the violation of a statute to establish
the other party's negligence or contributory negligence, his opponent would
be entitled to a directed verdict on the issue if the judge failed to find

either of the above elements of the presumption. See Nunneley v. Edgar Hotel,

36 Cal.2d 493, 225 P.2d 497 (1950} (by implication).

Subdivision (a), paragraphs {1} and (2). tVhether or not a party t5 an

actisn has violated a statute (paragraph (1) of subdivision (&)} is generally
a question of fact, However, if a party admits violating the statute or if the
evidence of such violation is undisputed, it would be appropriate for the
Jjudge to instruct the jury thot a vislation of the statute, ordinance, or

regulation has been established as a matter of law. Alarid v, Vanier, 50

gal.2d 617, 327 P.2d 897 {1958) (undisputed evidence of driving with faulty
brakes).

The question of whether the violation of a statute has proximately
caused or contributed to the plaintiff's death or injury (paragraph (2) of

subdivision (a)) is normally e question for the jury. Satterlee v, Orange

Glenn School Dist., 29 Cal.2d 581, 177 P.2d 279 (1947). However, the existence

or nonexXistence of proximate cause becomes a question of law to be decided
by the judge if reasonable men can draw but one inference from the facts.

Satterlee v. Orange Glemn School Dist., 29 Cal.2d 581, 177 P.2d 279 (1947).

See also, Alarid v. Vonier, 50 Cal.2d 617, 327 P.2d 897 (1958)(defendant's
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admission establishes proximate cause); Moon v. Payne, 97 C~l. App.2d4 717,

218 P.2d 550 (1950)(failure > obtain permit to burn weeds not proximate
cause of child's burns).
Subdivision (E); Normally, the gquestion of justification or excuse is

a jury question., Fuentes v, Panella, 120 Cal. App.2d 175, 260 P.2d 853

{1953). The jury should be instructed on the issue of justification or
excuse whether the excuse or justification aprears from the curcumstances
surrounding the violation itself or appears from evidence offered specifically

to show justification. Fuentes v. Panells, 120 Cal. App.2d 175, 260 P.2d

853 (1953)(instruction on justification proper in light of conflicting
testimony concerning violation itself and surrounding circumstances).
However, an instruction on the issue of excuse or justification should not

be given if there is no evidence that would sustain a finding by the Jjury

that the violation was excussd. McCaughan v. Hansen Pacific Lumber Co.,

175 Cal. App.2d 827, 833-834, 1 Cal. Rptr. 796, 8oo {1959)(evidence went

to contributary negligence, not to excuse); TFuentes v. Panella, 120 Cal.

App.2d 175, 260 P.2d 853 {1953)(dictum).
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SEC. L, Section 776 of the Bvidence Code is amended to read:
776. {a) A party to the record of any civil action, or a

person identified with such a perty, may be called and examined as
if under cross-exsmination by any adverse party at any time during
the presentation of evidence by the party calling the witness.

(b} A witness examined by a party under this section may be
cross~examined by all other parties to the acticn in such order as

the court directs; byt , subJect to subdivigion (e), the witness may

be examined only as if under redirect examination by:

(1) In the case of a witness who is a party, his own counsel
and ccunsel for a party who is not adverse to the witness.

{(2) In the case of a witness who is not a party, counsel for the
party with whom the witness is identified and counsel for a party who

is not sdverse to the party with vwhom the witness is identified.

{c) For the purpose of this section, parties represented by the
same counsel are deemed to be a single party.
{d) For the purpose of this section, a person is identified with

a party if he is:

(1) A person for whose immediate benefit the action is
prosecuted or defended by the party.

{2) A director, officer, superintendent, member, agent,
ermployee, OF managing agent of the party or of a person specified
in paragraph (1), or any public employee of a public entity when
such public entity is the party.

(3) A person who was in any of the relationships specified in
paragraph (2) at the time of the act or omission giving rise to the

cause of actiom.
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(4) A person who was in any of the relationships specified in

paragraph (2) gt the time he obltained knowledge of the matter concerning -

e
which he is sought to be examined under this section.
{e) Paragraph (2) of subdivision {b) does not require counsel for the
party with whom the witness is identified and counsel for a party who is not
adverse to the party with whom the witness is identified to examine the
witness as if under redirect examinaticn if the party who called the witness
for examination under this section:
{1) Is also a person identified with the same party with whom the witness :
is identified. |
(2) TIs the personal representative, heir, successor, or assignee of a / |

person ldentified with the same party with whom the witness is identified.

Comment, Section 776 permits & party calling as a witness an employee
| of {or someone similarly identified in interest with) an adverse party to
éxamine the witness as if under cross-examination, l.e., to use leading
questions in his examination, Section 776 requires the party whose employee
ﬁas thus called and examined to examine the witness as if under redirect,
E:E:’ to refrain from the use of leading gquestions. If a party is able to
persuade the court that.the usual rule prescribed by Section 776 is not in
;he interest of justice in & particular case, the court may enlarge or
restrict the right to use leading questions as provided in Section 767.

These rules are based cn the premise that ordinarily such a witness will
have a feeling of identification in the lawsuit with his employer rather than

with the other party to the action,

=,



Subdivision (b) has been amended, and subdivision {e) has been added,
because the premise upon which Section 776 is based does not necessarily apply
when the party calling the witness is also closely identified with the
adverse party; hence, the adverse party should be entitled to the usual rights
of a cross-examiner when he examines the witness. For example, when an
employee sues his employer and calls a co-employee as a wltness, there is
no reason to assume that the witness will be adverse to the employee-party and
in sympathy with the employer-party. The reverse may be the case. Thz
amendment to Section 776 will permit an employer, as a general rule, to use
leading questions in his cross-examination of an employee-witness who has
been called to testify under Section 776 by a co-employee. However, if the
party calling the witness can satisfy the court that the witness is in fact
identified in interest with the employer or for some other reason 1s amenable
to suggestive questioning by the employer, the court may limit the employer's
use of leading questions during his examination of the witness pursuant to

Section 767. See J. & B. Motors, Inc. v. Margolis, 75 Ariz. 392, 257 P.24

588, 38 A.L.R.2d 94 (1953).
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SEC. Se BSection 952 of the Evidence Code is smended to read:

952, As used in this article, "confidential commuﬁication
between client and lawyer" means information transmitted between
a client and his lawyer in the course of that -relationship and
in confidence by & means vhich, so far as the eclient is aware,
discloses the information to no third persons other than those
who are present to further the interest of the c¢lient in the
consultation or those to whom disclosure is ressconably necessary
for the transmission of the information or the accomplishment of
the purpose for which the lawyer is consulted, and includes a legal

opinion formed and the advice given by the lawyer in the course

of that relationship,

Comment. The express inclusion of "o lezal opinion” in the last clause
will preclude a possible construction of this section that would leave the
attorney's uncommunicated lezal opinion-~which includcs his impressions and
conclusions--unprotected by the privilege. Such a construction would

virtually destroy the privilege.
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SEC. 6. Section 992 of the Evidence Code is amended to read:
g992. As used in this article, "confidential communication
between patient and physician” means information, including
information cbtained by an eXaminatisn of the patient, transmitted
btetween a patient and his physician in the course of that
relationship and in confidence by a means vhich, so far as the
patient is aware, discloses the information to no third persons
other than those who are present to further the interest of the
patient in the consultation or those to whom disclosure is
reagsonably necessary for the transmission of the information or
the accomplistment of the purpose for which the physiclan is

consulted, and includes a diagnosis made and the advice given by

the physician in the course of that relationship.

Comment., The express inclusion of "a diagnosis” in the last clause
will preclude a possible construction of this section that would leave an
unconmunicated dlagnosis unprotected by the privilege. Buch a construction

would virtually destroy the privilege.
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SEC, T. Section 1012 of the Evidence Code is amended to read:
1012, As used in this article, "confidential communication
between patient and psychotherapist” means information, ineluding
information obtained by an examination of the patient, transmitted
between a patient and his psychotherapist in the course of that
relationship and in confidence by a means which, so far as the
patient is aware, discloses the information to no third persons other
than those who are present to further the interest of the patient in
the consultation or examination or those to whom disclosure is
reasonably necessary for the transmission of the information or the
accomplishment of the purpose of the consultation or examination,

and includes a diagnosis made and the advice given by the psycho-

therapist in the course of that relationship.

Comment., The express inclusion of "a diagnosis” in the last clause
will preclude & possible construction of this section that would leave an
uncommunicated diagnosis umprotected by the privilege. Such a construction

would virtually destroy the privilege.
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SEC, 8.. Section 1017 of the Lvidence Code is amended to read:

1017, There is no privilege under this article if the psycho-
therapist is appointed by order of a court to examine the patient, but
this exception does not apply where the psychotherapist is appointed
by order of the court upon the request of the lawyer for the
defendant in a criminal proceeding in order to provide the lawyer
with information needed so that he may advise the defendant whether
to enter or withdraw a plea based on insanity or to present a defense

based on his mental or emotionsl condition.

Comment. The words "or withdraw" are added to Sectisn 1017 to make
cleayr that the psychotherapist-patient privilege applies in a case where
the defendant in a criminal proceeding enters a plea based on insanity,
submits to an examination by a court-appointed psychotherapist, and later
withdraws the plea based on insanity prior to the trial on that issue., In
such case, since the defendant does not tender an issue based on his mental
or emotional condition at the trial, the privilege should remain applicable.
Of course, if the defendant determines to go to triasl on the plea based on
insanity, the psychotherapist-patient privilege will not be applicable.

See Section 1016.

It should be noted that violation of the constitutional right to
counsel may require the exclusion of evidence thatv is not privileged under
this article; and, even in cases where this constitutional right is not
violated, the protection that this right affords may require certsin procedural
safeguards in the examination procedure and a limiting instruction if the

psychotherapist's testimony is admitted. See In re Spencer, 63 Cal.Z2d Lgo,

46 cal. Rptr. 753, 406 P.2d 33 (1965).
It is important to recognize that the attorney-client privilege may

provide protection in some cases where an exceptlion to the psychotherapist-

patient privilege is applicable. BSee Section 952 and the Ccmment thereto,

See also Sections 912(d) and 954 and the Comments thereto,
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SEC. 9, Section 1152 of the Evidence Code is amended to read:

1152, (a) FEvidence that a person has, in compromise cr from
humanitarian motives, furnished or offered or promised to furnish
money or any other thing, act or service to ancther who has sus-

tained or will sugtain or claims %s-hawve that he has sus-

tained or will sustain loss or damage, as well as any conduct or

statements made 1ln negotiation thereof, is inadmiasible to prove

hig liability for the loss or damage or any part of it.

(b) This section does not affect the admissibility of evi-
dence of:

(1) Partial satisfaction of an asserted claim or demand
without questioning its wvalidity when such evidence is offered to
prove the validity of the claim; or

(2) A debtor's payment or promise to pay all or a part of
his preexisting debt when such evidence is offered to prove the
creation of & new dubty on his part or a revival of his preexisting
duty.

Comment. The amendment to Section 1152 is intended to clarify the
reaning of the section withoqt changing its substantive effect. The
vords "or will sustain"” have bLeen added to make it clear that the section
applies to statements made in the course of negotiations concernlng
Tuture loss or damege as well as past loss or damage, Such negotiations
might oceur as & result of an alleged anticipatory breach of contract

or as an incident of an eminent domain proceeding,
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SEC. 10, Sectisn 1201 of the EBvidence Cade .is amended to read:

1201. A statement within the scope of an exception to the hearsay
rule is not inadmissible on the ground that the evidence of such
statement is hearsay evidence if $he such hearsay evidence ef-sueh
etatement consists of one or more statements each of which meets the

reguirements of an exception to the hearsay rule,

Corment. This amendment is designed to clarify the meaning of Section

1201 without changing its substantive effeet,
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SEC. 11. Scction 1600 of the Evidence Code is amended to
read:

1600, (a) The official record of a document purporting to
establish or effect an interest in property is prima facie evidence
of the exlstence and content of the original recorded doccument and
its execution and delivery by each person by whom it purports to
have been executed if:

¢a3 (1) The record is in fact a record of an office of a
publiec entity; and

¢63 (2) A statute authorized such a dceument to be recorded
in that office.

{b) The presumption established by this section is a pre-

sumption affecting the burden of proof.

Comment. One effect of making the official record "prima facie
evidence" is to create a rebuttable presumption. See EVIDENCE CODE
§ 602 ("A statute providing that a fact or group of facts is prima facie
evidence of another fact establishes a rebuttable presumption.”). The
classification of this presumption as cne affecting the burden of proof

is consistent with the prior case law. See Thomas v. Peterson, 213 Cal.

672, 3 P.2d 306 {1931); DuBois v. larke, 175 Cal. App.2d 737, 346 p.2d 830 "> .

(1959); Osterberg v. Osterterg, 68 Cal. App.2d 254, 156 P.2d k6 {1945).

Such a classification tends to support the record title to properiy by
requiring the record title be sustained unless the party attagking that
title can actually prove its invalidity. See EVID., CODE § £06 and Comment

thereto.
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SEC. 12.. Section 1602 of the Evidence Code is repealed.

1602;--If-a-patent -for-mineral-londs-within-this-state
issued-or-granted-by-the-Ynited-States-of-Amepricay--e9nsaine-a
statement-of-the-date-ef-the-loaation-of -a-elain-or-elaims-upen
whigh-the-granbing-er-isguanee-of-such-patent-is-basedy-sueh-siate-

rent-is-prima-facie-avidenco-of--the-date-of-sush-loeationy

Comment., Section 1602 of the Evidence Code is repealed because it

is superseded by thc addition cf Sectlon 2325 to the Public Resources Code.
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SEC. 13. Section 1603 of the Evidence Code is amended to read:

1603. A deed of ccnveyance of real property, purporting to have
been executed by a proper officer in pursuance of legal process of
any of the courts of record of this state, acknowledged and recorded
in the office of the recorder of the county wherein the real property
therein described is situated, or the record of such deed, or a certi-
fied copy of such record, is prima facie evidence that the property
or loterest therein described was thereby conveyed to the grantee

named in such deed. The presumption established by this section is

a presumption affecting the burden of proof.

Comment. One effect of Section 1603 is to create & rebuttable pre-
sumption. See EVIDENCE CODE § 6C2 ("A statute providing that a fact or
group of facts is prima facie evidence of another fact establishes a

. rebuttable presunpticn.”).

Prior to the enmactment of Code of Cilvil Procedure Section 1928 in
1872 (upon which Section 1603 of the Evidence Code is based), the re-
citals in a sheriff's deed, made pursuant to legal process, could not be
used 28 evlidence of the judgment, the execution, and the sale upon which
the deed was based. The existence of the prior proceedings were required

to be proved with independent evidence. Hihn v. Peck, 30 Cal: 280, 287~

288 (1866); Heyman v. Babcoek, 30 Cal. 367, 370 (1866). The enactment of

the predecessor of Evidence Code Section 1603 had two effects. First,

it obviated the need for such independent proof. See, e.g., Qakes v.

Fernandez, 108 Cal. App.2d 168, 238 P.2d 641 (1951); Wagnor v. Blume, 71

Cal., App.2d 94, 161 P.2d 1001 (1945). See alsc BASYE, CLEARING LAND TITLES
§ 41 (1953). Second, it obviated the need for proof of a chain of title

prior to the execution of the deed. Krug v. Warden, 57 Cal. App. 563,

207 Pac. 696 (1922).



The classification of the presumption in Section 1603 as a presump-
tion affecting the burden of proof is consistent with the classification
of the similar snd overlapping presumptions contained in Evidence Code
Sections 664 (official duty regularly performed) and 1600 {official
record of document affecting property). ILike the presumption in Section
1600, the presumption in Section 1603 serves the purpose of supporting

the record chain of title.
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SEC, 31h4. Section 1605 of the Evidence Code is amended to read:
1605, Duplicate copies and authenticated translations of original
Spanish title papers relating to land claims in this state derived
from the Spanish or Mexican governments, prepared under the super-
vision of the Keeper of Archives, authenticeted by the Surveyor-
General or his successor and by the Keeper of Archives, and filed
with a county recorder, in accordance with Chapter 281 of the Statutes

of 1865-66, are veeeivable-ns-prime-faeie-evidence admisgible as

evidence with like force and effect as the originels and without

proving the execution of such originals.

Comment. Chapter 281 of the Statutes of 1865-66 required the California -
Secretary of State to cause copies to be made of all of the coriginal Spanish
title papers relating to land claims in this state derived from the Spanish
and Mexican govermments that were on file in the office of the United States
Surveyor-General for California, These copies, authenticated by the
Su;veyor-General and the Keeper of Archives in his office, vere then
required to be recorded in the offices of the county recorders of the
concerned counties.

Section 5 of the 1B65-66 statute, which is now codified as Section 1605
of fhe Evidence Code, provided that the recorded copies would be admissibile
"ag prima facie evidence" without proving the execution of the originals.

It is apparent that the original purpose of the section was to provide an
exception to the best evidence rule--which would have required production
of the original or an excuse for its nonproduction before the recorded copy
could be admitted--and an exception to the rule, now expressed in Evidence
Code Section 1401{b), requiring the authentication of the original document
as a condition of the admissibility of the copy. Section 1605, therefore,

has been revised to reflect this original purpose,
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SEC. 15. B8ection 2325 is added to the Public Resources Code,
to read:

2325. If a patent for mineral lands within this stace issued
or granted by the Unlted States of America y contains a statement
of the date of the location of a claim or claims upon which the

granting or issuance of such patent is based, such statement is

adnissible as svidence cf the date of such loention.

Comment. Section 2325 is based on Section 1602 of the Evidence Code,
which merely reestated the provielons of former Section 1927.5 of the Code
of Civil Procedure. Although the purpose for the enactment (in 1905) of
Section 1927.5 of the Code of Civil Procedure is somewhat cbscure, it
seems likely that the section was intended merely to provide a hearsay

exception and thus overcome the force of the suggestion in Chamgion Mining

Co. v. Consolidated Wyoming Gold Mining Co., 75 Cal. 78, 81-83 (1888) that

the issuance of & patent would not be evidence of a locaticn at any time
prior to the date of the patent. As a recital of location date in a
patent may be baped on self-gerving statements made in an ex parte proceeding,
it is inappropriate to give such a reeital presumptive effect.

Section 2325 is probably unnecésaary, for the statements that are
made admissible by the section are probably admissible anyway under the
provisione of Evidence Code Section 1330 {statements in dispositive instru-
ments). Section 2325, however, removes whatever doubt there may be concerning
such admiasibility. The section bhas been relocated in the Public Resources
Cede go that it will appear among other statutory provisione relating to

specific evidentiary problems involving mining cilaims.
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