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#63 7/8/66
Memorandum 66«39
Subjects Study 63(L) - The Evidence Code (Revision of the Evidence Codse)
e distributed owr tentaiive recormendation to all persons who have
requasted copies of tentative recommendations on evidence, The State Bar
publications and the legal newspepers published notices that we had a
tentative recommendstion on this subject, As a result, we received a
number of comments on the tentative recammendation, 8cpe of these were
considered at a previous meeting,

fleneral reaction to tentatlve reémnﬁa.tion

With the exception of the Conmittee of the Conference of Judges and the
Subcommittee of the,Judtciel Couneil’ (which together sutmitted the Report,
hereinaftey retarred‘rta as--".l'ﬁint: Raport," which iz ettached as Exhibit I
~-whise pages), the tentative recormendation met genera) approval. The
general reaction of the Joint Report is that many of the changesz are
unnecessary and some undesireble, The Joint Report takes the view that it
is undesirable to make unnecessary changes in the new code and that there
sﬁould & time for experience undey the new cods ﬁefore substantial statutory
revision is undertaken, (It may be of interest to note that Larry Baker
of the Northern Section of the State Bar Camittee reported that the Northern
Section had gone along with our tentative recopmendation but nevertheless
et least scma members thought that most of the changes were umnecessary,
Hovever, they 4id not fesl that they sheuld ocbject to these changes since
the Comnmission apparently had teken the view that they were necessary,)

He did not receive a report from the Southern Section of the State Bar
Conmitteg on the tentative recomméndation, (We sent the tentative recom-

mendation out in Janvary and requssted couments not later than July 1,)
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Schedule on thils recommendation

With several exceptions noted in this memorandm; we are concerned at
this time only with the text of the statutory provisions, We will approve
the statute for preprinting at the August meeting and the pamphlet for printing
at the September meeting,

Section 402 {page 9)

The Joint Report (Exhibit I, white pages 3-6) approves the principle
of the suggested change in subdivieion (b}. However, the Joint Report
suggesta that subdiviaion (b) be revised to read:

(b} The court may hear and determine the question of the
admissibllity of evidence out of the presence or hearing of

the jury; but in a criminel ection, the court shall hear and

determine the guestion of the admissibility of a confession or
admission of the defendant out of the presence and hearing of

the jury if-any-party-se-requesis# unless the defendant. eﬁressg
valves this re%rment and his walver 18 made & matter

.record, in w cape eourt ite discretion may hear and
determine the guestion of eamissBibility oub of the preseace OT
‘hearing of the Jury .

The Joint Report adds the "in which case” clause at the very end of the

subdivision. The judges state that they see no legitimate purpose served

by erguing this question before a Jury and certainly no reason for requiring

it to be so argued. The staff recommends the adoption of the suggested change.
In connectlon with this section, the recent case of Fecple v. Dats,

48 Cal. Rptr. 579 (1966), Exhibit XI (green pages), should be notea.

Section 403 {pages 10-11)

The Joint Report {Exhibit I, pages 6-7) disapproves the changes suggested
in thie section. The Commission considered this section at the May 27-28
meeting., The following is an extract from the Mimutes of that meeting:
The Commission considered the comment of Professor Chadbourn
on the proposed amendment of Section LO3 contained in the tentative
recommendation previously distributed for comment. Individual
mexbers of the Commission expressed the view that the proposed
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amendment of Sectlon 403 contailned in the tentative recom-
mendation did not appear to be necessary and that the
Evidence Code as originally epacted probably needs no
change,

The Commission deferred taking any action on Section
403 and directed the staff to place this matter on the -
agenda at a future meeting. The materials prepared for
that meeting are to include the originsl materials that
led to the suggested amendment as well as any comments on
the suggested amendment. '

It was also suggested that the Committee of the Con-
ference of Judges and the Subcommittee of the Judicial
Council be sent & copy of Professor Chadbourn's suggestion
with & request that they comment on his proposal as well
as the tentative recommendation.

My reccllection is that the suggestion that caused us to include
the smendment of Section 403 in the tentative recommendation origimated
with a judge Since the judges approve Section 403 as emacted in 1965,
the staff recommends that the section be deleted from the tentative

recormendation. (See Exhibit XII (buff pages) for original materials.)

Section 405 (not included in tentative recommendation)

Sections 403 {determipation of preliminary facts where relevancy,
personal knowledge, or authenticity is disputed) and 404 (detemimtion
of whether proffered evidence is incriminatory) both clearly indicate
the eXtent of the burden imposed upon the party having the burden of
proof. Under Section 403, the proponent's burden is to produce "evidence
sufficient to suatain & finding of the existence of the preliminery fact."
Under Section 404, "the person claiming the.privilege has the burden of
showing that the proffered evidence might tend to incriminate him; and
the proffered evidence is inadmissible unless it elearl& appers to the
court that the proffered evidence cannot possibly have a tendence to
ineriminate the person claiming the privilege."

With respect to Section 405 (which covers preliminary fact deter-
minations in all othe cases), the extent of the burden of proof is not
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clearly stated. The Comment to Seetion LO5 states that the burden
15 to "persuade" the judge as to the existence of the preliminary
fact. We assumed, I belleve, that the definition of "turden of yproof"
in Section 115 applied and required proof of the existence of the
preliminary fact by a prepondernence of the evidence.
In order to make the matier clear, the staff suggests that Section
405 be amended to read: -
405, With respect to preliminary fact determinations
not governed by Section 403 or Lok:
(a) When the existence of a preliminary fact is dis-
puted, the court shall indicate which party has the bturden

of producing evidence and the burden of proof on the lasue
es implied by the rule of law under which the question

arises. The party having the burden of Eroof is_required
to establish the existence of the pre nary fact 1_:111 a

preponderance of the evidence. The court shall devermine
the existence or nonexistence of the preliminary fact and
shall admit or exelude the proffered evidence as required

by the rule of law under which the question arises.
(b) [no change]

Comment,, The second sentence is added t0 eubdivision (b) of Section

405 to make 1t clear that the turden of proof as to the ex.tét_encerof
a prelimivary fact under Section 405 requires preof by & preponderance
of the evidence, Thus, for example, if the disputed prelipinary fact
is whether the proffered statement was spontanecus, as required by
Section 1240, the proponent muet establish by a preponderance of the
evidence that the statement was spontaneous. If the disputed preliminary
fact is whether & person is married to a party and, hence, whether thelr
confidential commnications are privileged under Section 980 the party
asserting the privilege must estadlish the existence of the marriage by
e preponderance of the evidence. Similarly, if the disputed preliminary
fact is whether & confession ie voluntary, as required by Section 120k,
the prosecution muet establish the voluniariness of the confeesion by
a prepondereance of the evidence, -
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The primary reason for the suggested revision is to clarify the
extent 'oé the presecution's bturden of proof as to the exietence of
the preliminary fact where evidence (such as a confession, declaration
agalnst iﬁterest, alleged privileged commnication or the like) 18 offered
againest 8 criminal defendant. Prior to the enactment of the Evidence Code
the extent of the prosecution's burden of proof was unclear. See the
exchange of letters between the staff and the office of the los Angeles County

District Attorney attached as Exhibit III (yellcw pages).

Sections 412, 413, and 414

Concerning Section 41%, Mr. Richerd H, Perry commenteds

I would like to express doubt as tc the suggested rev:l.éion of the

Evidence Code by eddition of Section 414 thereto, The proposed

Section 414 states an cbvicus truism, i.e. that the statutes are

applicable only insofar as nc constitutional right is viglated. . + .

You will recall that the Northern Section of the State Par Committee
on the Evidence Code suggested that, in light of the addition of Section bk
to the Evidence Code, two sections of the Penal Code should be amended to
ingert & provise "subject to any limitations provided by the Constitution
of the United States or the State of Califernia," We declinéd to add this
language to the Penal (ode sections and, instead, forvarded the suggestion
of Professor Sherry for conslderstion in conpection with the revision of the
Penal Code. The Northern Section did, however, approve Sections 412, 413,
and klb,

The Joint Report (Exhibit I, pages 7+9) disspproves the revision of
Sections 412 and 413 and the addition of Section 41k. BSee the discussion in
the Joint Report at pages T7-G.

Professor Madden approves all changes except the revision of Sections
412 and 413 and the addition of Section 4%, Perhaps he overlooked these

-5




()

o

e
[

M

sections. See Exhibit VI (blue pages). (The references in Professor
Madden's letter to parsgraphs are to the numbered recommendations in the
preliminary portion of the recommendation. )

The case of People v. Ing, 242 A.C.A. 261, 272-273 (1966) is interesting.

In this case the defendant in a criminal action took the stend and testl-
fied. The court stated: "Hence, the court may instruct the Jury concerning
the failure of the accused to explain acts of an incriminatory nature
which the evidence for the prosecution tended to establish against him,
and the inference {o be drawvn from his silence, Moreover, the defendant
vwhe takes the stand and fails to explaln evidence against him may properly
be the subject of comment by the prosecwtion." [Citations omitted.]

The staff believes that the Joint Report makes a persuasive case
for the deletion of Sections 412, b4i3, and 414 from the tentative recom-

mendation.

Section 646 (pages 15-18)

The Joint Report (pages 9-12) approves the classification of the
judicial doctrine of res ipsa loguitur as a presumption affecting the

burden of producing evidence, Judge Richards reports that two members of
the BAJI Committee felt that the res ipsa presumption should be classified
a5 8 presumption affecting the burden of proof. Apparently, the majority
of the Committee took the view that the presusption is properly classified
a8 a presucption sffecting the burden of produeing evidence. See the

introductory comment to Instruction 206 (Exhivit VII, gold peges).
The Northern Section of the State Bar Committee approved the section as

drafted. So did Professor Madden. The Joint Report, however, recemmends
the deletion of the second sentence of Section 646, The Report states:

The res ipsa loquitur presumption should be treated in
Section 646 exactly the same way as the other presumptions
affecting the burden of producing evidence that are classified
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in Article 3 of Chapter 3 of Division 5 of the Evidence Code.
It was not found necessary in any other section in this
article to declare specially the court's duty to instruct on
the inferences that may be drawn by the trier of fact when the
party against whom the particular presumption operates has
sgtisfied his burden of producing evidence. Instead, the
court’'s duty is described generally in Section 604 and the
Comment thereto. This description would cover as well the
operation of the newly classified res ipsa loguitur pre-
sumption. Hence, we see no need for special treatument by
statute of this matter.

You will recall that Section 646 was drafted with the mandatory-upon-
request-instruction provision as a compromise. This provision was included
to satisfy objections similar t¢ the two Judges referred to in the letter
from Judge Richards:

Two of our judiclal members on the BAJI Committee feel that
making res ipss rerely a permissive inference destroys the under-
lying principle of the doctrine which should compel the defendant
1o explain the aceident or establish his due care sufficiently to
meet or balance a mandatory inference that he was negligent if the
conditional elements are found to exist. I have a feeling that as
a practical matter if the jury is told that they may infer negli-
gence, they are as likely to do sc as 1f they were told that they
mist infer negligence.

The staff believes that the second sentence of Section 646 should be
retained. We believe that the plaintiff should be entitled as & matter
of right to an instruction that negligence may be inferred if the facts
that give rise to the presumption are found or otherwise established even
where the defendant has introduced sufficient evidence to sustain a finding
that he exercised due care. Although Section 604 indicates that the fact
that the presumption has disappeared from the case does not preclude the
jury from drewing an inference of the presumed fact, Section 604 does not
give the plaintiff an absolute right to obtain an instruction to that effect
upon request. In view of the uniqgue nature of the res ipsa presumption,
the staff helleves that the plaintiff should be entitled to the permissive

inference instruction as a matiter of right.
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The Joint Report slsc suggests that the Comment to Section 646 be
revised so that it is less of a Justificatlion for the classification of
the presumption and a description of how the previocus law operated. Instead,
the Joint Report suggests that the Comment should contain a more complete
deseription of just how the res ipsa.. presumption will operate in a given
case. We belleve that there is considerable merit to the suggestion that
the Comments explain primarily how the particular section should be
interpreted and applied and that the justification for any changes in
existing law {or in thie case for the elassification of the presumption
a6 one affecting the burden of producing evidence) should be contained
in the preliminary portion 6f the recommendation. We recognize that few
persons have occasion to refer to the Comments before the legislation
beéomes law. After the leglslation becomes law, Comments that refer to
the prior law as "existing law" and contain extended discussions of "existing
law" (that ié in fact no longer existing law) cause confusion,

Ve believe that the Comment to Section 646 does contain a fairly
complete and "practical" diecussion of how the res ipsa presumption will
operate in a given case. Nevertheless, we have had an opportunity to
examine the instructions on this presumption that have been prepared by the
BAJI Committee. Despite the fact that the Committee had an opportunity
to examine the Comment to Section 646, the instruction prepared by the
Committee is somewhat unclear on exactly how the res ipsa presumption will
operate in & given case. See Instruction 206 attached as Exhibit VII (gold
pages). We believe that the last paragraph of this instruction may give
the impression to the Jury that the presumption, in effect, shifts to the
defendant the burden of proof ("must show"}. Instruction 206.1 {part of
Exhibit VIL) is correct. We suspect that the BAJI instruction 1s the
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reason why the Joint Report suggests a more complete discussion of this
matter with examples. Accordingly, we have prepered as Exhibit VIII (white

pages) & revised Comment to Section 646, Is this Comment satisfectory?

Section 669 (page 19)

The ciagsification of this section as a presumption affecting the

burden of proof was approved by all who reviewed the tentative recommendation.

The Northern Section of the State Bar Committee and the Joint Report (pages
12-13) and others approved the langusge used in the section.

Judge Richards has a suggested revision of the subdivision (a) of the
section and suggests deletion of subdivision (b). See Exhibit II {pink
pages). However, we believe that Section 669 should be retained in its
present form and the Joint Report takes the same view. Others who exsmined
the section approved it and recommended no change in langusge.

The Joint Report suggests that the Comment to Section 669 should
contain a "practical discussion of the way in which this particﬁlar pre-
sumption will operate under the Evidence Code." Exhibit IX contains
additional materisl that could be added to the.existing Comment to Section

669. Is this additional material satisfactory?

Section 776 (pages 20-22)

This section was approved by all persons who examined the section
except the Joint Report (pages 13-15). The Joint Report disapproves that
suggested revision of Section 776 "because we believe the objective sought
to be accomplighed is adequately taken care of in Section 767." Thére is
considerable merit to this position. Hevertheless, the Commission made =a
change in existing law when it drafted Section 776 amd failed to call this
change to the attention of the Leglslature. The revision ﬁould merely
restore what formerly was existiﬁg law. You will recall that the railroad
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attorneys take the view that the change made by Section 776 in the prior

law will cause great difficulty in the trial of certain cases involving
railroad employees.
The staff recommends that Section 776, as revised, be retained in

the recommendsation.

Sections 952, 992, and 1012 (pages 23-25)

These sections were approved by the persons who sent us comments
except that the Joint Report (peges 15-16) takes the view that there is
no need for the suggested changes.

We believe that the revisions of Sections 992 and 1012 are desirable.
We see no need for the change proposed to be made in Section 952, especially
in view of the comments of the Joint Report. The "work product privilege"
is also available to protect the attorney, and this would provide protec-
tion to the impressions and conclusions of the atforney if the attorney-
client privilege itself does not provide such protection.

If the Commission determines that an amendment of the attormey-client
privilege is necessary, we believe that there is some merit to the sugges-
tion of the Joint Report that the basic privilege section (rather than the

definition of "confidential communicatiod) be revised.

Section 1017 (page 26)

No objection to this sectiom.

Marriage counselor's privilege {not in temtative recommendation)
As requested by the Commission, the staff wrote to Justice Keus to
obtain a further statement of his views on this matter. His reply to our

letter is attached as Exhibit V, (buff pages). We believe that there is
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considerable merit to the solution suggested by Justice Kaus. However,
we also believe that a study should be prepared on this matter before
the Commission makes & recommendation for a new "privilege." This is
more than merely making a slight revisicn in an existing section. We

see no possibility of preparing such a study in time to permit us to pre-
pare a recommendation to the 1967 legislative session. Hence, we suggest
that this matter be deferred pending preparaticn of a research study and

that such study be given a fairly low priority on staff time.

Section 1040 {not in tentative recommendation)

Attached as Exhibit IV {green pages) is a letter from Mr. Bein, Deputy
District Attorney of San Diego County. After we had discussed this matter
at a recent meeting, the staff discovered two sections of the Welfare and
Institutions Code that mmlke certain information received by a district
attorney (concerning aid to needy children) confidential., These sections
might be construed to provide protection to the communications between a
district attorney and & private citizen concerning possible violations of
Section 270 of the Penal Code (failure to support child). If they do not,
& modest amendment to one or both of the sectlons would make it clear. é

The staff recommends that the Commission take no action on this
matter. We believe that the Evidence Code provisions are sound and made
no significant chenge in prior law. We belleve that a change to provide

more protection to official information would be contrary to the current

trend at the national and state level.
The Commission agreed to reconsider this matter if Mr. Bein could
provide us with information showing that there was general concern among the
various district attorneys. 8o far he has not provided us with such infor- é
mation,
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Section 1042 (not in tentative recommendation}

Tt should be noted that subdivision (e) of Evidence Code Section 1042
was held unconstitutional by the Second District Court of Appeal in

Martin v. Superior Court, 242 A.C.A. 573 (May 1966). This subdivision

provides that informstion communicated to & peace officer by a confiden-
+ial informer concerning a narcotics vioclation is admissible on the issue
of probable cruse for an arrest or search without s warrant without having
to disclose the identity of the Informer. The subdivision vas not ineluded
in the Evidence Code as enacted but was added by suheequent legislation
at the 1965 legislative session.

We recommend that no action be taken with respect to this subdivision
until the California Supreme Court has determined whether the subdivision

is constitutional.

aection 1201 {page 27)

There were ne objections to thie section.

Section 1152

In April, 1965, Charles T. Van Deusen made a suggestlon concerning
this section, but it was not possible to consider the suggestion before the
Evidence Code was enacted. Mr. Van Deusen recently requested that the
Cormission consider the suggestion with a view to including it in the
Commission's recommendation to the 1967 legislative sessionm,

Mr. Van Deusen suggests that Bvidence Code Section 1152 be amended to
read:

1152. (a) Evidence that a person has, in compromise or from
humanitarian motives, Turnished or offered or promised to furnish
mongy or any cther thing, act, or service to another who hae sus-
tained or will sustain or claims #e-hawve that he has sustained or
will sustain loss or damage, as well as any conduct or statements

made in negotimtion thereof, is inadmissible to prove his liability
for the loss or damage or any part of it. '

(b) [no changel ;
-12- o ]
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Sec Txhibit X (yellov pages) for the letter from Mr. Van Deusen giving
the reason for this change. Briefly, he is concerned that the conduct
or statements covered by Section 1152 relate to past liability only and
that in an eminent domain proceeding the parties really negotiate con-
cerning future liability. To make clear that Section 1152 applies to
eminent domain proceedings, he suggests the revision set out above.

We do not belleve that the addlition is necessary. The Comment to
Section 1152 indicates clearly that the section was intended to change
the rule in the Forster case which was an eminent domain case. The

Coment also refers to the Glen Arms Estate case, ancther eminent domgin

case. In fact, almost all of the discussion of this section has been in
connection with eminent domain cases. Nevertheless, the addition mey be
a clarifying one that the Commission will wish to make. In this connection,

does the revlisicn introduce any ambiguity into the section?

Penal Code Sections 1093 and 1127 (pazes 28-30)

There were no objections to the revision of these sections. However,
the Joint Report correctly notes that this recommendation is to deal with
revision of the Evidence Code. The staff suggests that we prepare a
separate recommendation on the two Penal Code sections for consideration

at the next meeting. i

Sections 1600, 1602, 1603, 1604, and 1605 (Minutes of May 27-28 Meeting,
pages 14-15

Various groups that we have contacted concerning these Evidence Code sections

have requested to be advised of the Commission'® determinations and have
indicated that they would give us their views. The California Iand Title
Agsociation has a subcommittee working on these sections (and some of the
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sections in the Public Resources Code). The subcommnittee has requested
that we provide them with all available materisl and we have sent them
the memorandum prepared by the staff which was considered by the Comnis-
sion at the May 27-28 meeting and the Mimutes of that meeting. It is
difficuit, however, to obtain reactions from interested persons uniess
they have something specific to approve, disapprove, or revisa;

The Joint Report approves the Commission's determinations with
respect to Sections 1600, 1602, 1603 and 1604 and reports that the judges
await news of the Commission's action with respect to Section 1605. We
plan to bring this matter up for discussion at our August meeting. By
the time of that meeting, we hope to have some suggestions from the

California Iand Title Association.

Bvidence in Eminent Domain Statute (not in tentative recommendation)

The Joint Report (peges 17-19) reports that some confusion has arisen
in the trial of eminent domsin actions since the enactment of Code of

Civil Procedure Sections 1270-1272.4 (recodified ag Evidence Code Sections

£10-822). We do not belleve that the problem is a serious one and undoubtedly,

if it is, it will be resolwved by a court decision prior to the 1967 legis-
lative session.

The staff suggests that the Commission not deal with this problem
in the recommendation to the 1967 legislative session. However, we will
have to make a study of this statute in connection with our study of con-
demration law and procedure and will have to make necessary revisicms to
conform to our decisions on the substantive law of compensation.

Respectfully submitied,

John H. DeMoully
Executive Secretary
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| BITER, DATED FE3RULRY 11, 1966, FROM JUDGE PHILIP H. RICHARDS, CONSULTANT

COMMITTEE O BSAJT AHD COMUITTEE O CALJIC

The Committee discussed the proposed Section 669 re-
lating to the presumption of negligence from a statutory
violation and are pleased that the Commiaslion recognirzed
the advisability of classifying thias presumption in the
Evidence Code., However, I have some personal observations
to make on the wording of the proposed section for whatever
they may be worth. . '

My basic concern 1s whether the proposed section adequately
covers the existing neglligence per pe presumption. As Witkin
says, Californiz Law, Vol. 2 page 1423: “what constitutes due
care under the circumstances is ordinarily a queation of fact
for the jury in each case. But the proper conduct of a
reasonable person may become settled by judlclal decision,
or be prescribed by statute or ordinance, and conduct below
t?ig at%nﬁard-is negligence per se, or negligence as a matter
Q aw. o i )

Ordinarily, “due care” 13 a question of fact for the jury,
but negligence per se iz noct necessarily eguated to the fallure
to exercise due care. The statute fixes the standard, a viola-
tion of which may or may not be a fallure to exercise what
otherwlige would be due care. In Satterlee v, Crange Glenn
Schoel Dist., 25 Cal.2d 581, 587, the Supreme Court says:

“The standard of care to which ordinarily one must conform

1s usually that of the ordinarily prudent or reascnable per-
son under like circumstances [citations]. But the proper
conduct of a reasonable person under particular situations
may become gettled by Judiclal decisions or prescribed by
statute or ordinance. . . An act or fallure to act below
the statutory standard is negligence per se, or negligence

as a matter of law. And 1f the evldence establishes that the
plaintiffta or defendant!s violation of the statute or ordin-
ance proximately caused the injury and no excuse or Justiflica-
tion for vioclation l1s shown by the evidence, responsibility
may be fixed upon the viclator without other proof of fallure
to exercise due care.”



Prosser on Torts, 3d Ed. at p. 502, expresses the same
idea. In Alarid v, Vanier, 50 Cal.2d 617, the court asays:
“Phe presumption of negligence which arises from the violation
of the statute,” etc. It did aot say: "The presumption of
failure to exercise due care.” In California "Worda, Phrases
and Maxima®, under "Negligence”, beginning on page 87, is a
long list of California deeisions using the term "negligence
per se" as the resultant of a statutory violation. This is
a long way around to state the daslc proposition that while
"laek of due care” is the standard t¢ establish negligence
generally, in statutory violationa the standard is established
by the statute itaself.

8o far as I know, our present Instruction 149 (Revised)
has never been criticized as to the opening sentence, which
reads: "If a party to this action violated the {statutel. . .
Just read to you, a presumption arises that he was negligent."

Another point in the proposed Section 669 disturbs me.
The presumption of negligence per se as 1t now exists relates
only to the raet of negligence, The presumption arises whether
or not the negligent act was the proxlmate cause of the Iinjury.
Proximate cause is involved in the substantive law of action-
able negllgence. The purpose of the presumption 1s to establish
the assumed fact of negligence and not to eatablish an entire
cause of aetion. ‘

I wonder, toe, if subdivision (b) of proposed Section 669
1s necessary. Unquestionabli 1t states the present law. Among
the presumptions in Article 4 only S8ections 661 and 662 state
the quantum of proef to "rebut" the presumption, and each of
these reguire “clear and convincing proof'., My concern is
whether 1t is wise to freeze the Alarid rule asz to the suffl-
ciency of evidence to overcome the presumption into a statute.

With considerable temerity I submit the following suggested
reviaion of proposed Section 669:

"660, A person who violated a statute, ordinance, or
regulation of a public entity, 1s presumed to have been
negligent if: (1) a death or injury to person or property
resulted from an occurrence of the nature which the statute,
ordinance, or regulation was designed to prevent; and
(2) the person suffering the death or the injury to his
‘person or property was one of the class of persons for
whose protection the statuts, ordinance, or regulation
was adopted."”
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COUNTY OF LOS ANGELES
OFFICE OF THE DISTRICT ATTORNEY

8O0 HALL OF JUSTICE
LOS ANGELES. CALIFORNLIA 90032

EVELLE J. YOUNGER. DISTRICY ATYORNEY J. MILLER LEAVY, CHIEF. TRIALE DIVIEION
HAROLD J. ACKERMAN, CHIRF DEFUTY ALLAN H. MCCLURDY, sHtr,
May 24, 1966

LYNN D. COMPTON, ASSISTANT DISTRICT ATTORNEY BRANCH ARD AREA OFFICES DIVISION
JOSEFRH L, CARR, cHigsr,
COMPLALNT ANDG CITY PRELININARY DIVISION

HARRY WOOD, CHIEF, APPELLATE DIVISION
A, B. NATHANSCOMN,. CHIEF, MAJOR FRAUD DIVISION
JUNE SHERWOOD, FIELD DEPUTY

Mr., Joseph B, Harvey

Asslistant Executive Secretary
California Law Revision Commission
30 Crothers Hall

Stanford, Califormia 94305

Dear Mr. Harvey:

During the District Attorneys! Institute held in Los Angeles

on February 3, 1966, I spoke to you with regard tc the quantum
of proof necessary to establish that a confession was made
freely and voluntarily, or to establish that the BEscobedo-Dorado
rules have not been violated. As I indicated to ¥ou it 1s the

position of this office that the quantum of proof required is
(:? not "beyond & reascnable doubt."™ Apparently you were in agree-
ment.

However, after reviewing the Evidence Code, this office is
concerned that an argument might be made that under the Evidence
Code the prosecution is giwven the burden of establishing such
matters beyond a reasonable doubt,

According to the comment to Section 405 of the new Evidence
Code: _

"Under the Evidence Code, however, the court is
required to withhold a confession from the jury
uriless the court is persuaded that the confession
was made freely and voluntarily.”

No indication is given in that comwent as to the degree of
persuasion that is required and there is nothing which
explicitly seems to indicate the degree of proof. However,
the comment to Section 501 of the Evidence Code states that
that section:

", « . makes it clear that, when a statute assighis-

the burden of proof to the prosecution in a criminal .

action, the prosecution must discharge that burden oi
C: proof beyond a reasonable doubt.®




Mr. Joseph B. Harvey 2 May 24, 1966

Thus, it could be argued that we will have to prove the
voluntariness of & confession to the satisfaction of a
judge "beyond a reascnable doubt.¥

I am enclosing herewith a memorandum grepared by this office
which indicates the reasons why we believe such a view is
unsound. We would suggest that this matter might be further
clarified by the Law Revision Commission in order that the
present uncertainty surrounding the effect of the Evidence Code
in this regard be dispelled.

We would appreciate any consideration that the Law Revision
Commission may give to this matter, and if this office can be
of any help in this regard, please do not hesitate to let me
know. N

Sincerely,

EVELLE J. YOUNGER
DPistrict Attorney

BY oy B, Sondlon

HARRY B. SONDHEIM
Beputy District Attorney
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COUNTY OF LOS ANGELES
OFFICE OF THE DISTRICT ATTORNEY

GO0 HALL OF JUSTICE
LOS ANGELES, CALIFORNIA 80012

EVELLE J, YOUNGER, DISTRICT ATTLRNEY J. MILLER LEAVY. CHIEF, TRIALE DIVISION
MARQOLD L ACKERMAN, CHIEF DERUTY AL AN H. MCCURDY, CHIEF,
May 24, 1966

LYMNN B. COMPTOM, ASSISTANY DISTRICT ATYORNET BRANCH ARD AREA OFFICES DIVISION
JOSEPH L, CARR, cHIEF,
COMPLAINT AND S5y PRELIMINARY DIVISION

HARRY WOOD, CHIEF, APPELLATE DIVISION
A, . NATHAMSON, CHIEF, MAJOR ERAUL DIVISION
JUNE SHERWOOD, FIELD DEPUTY

Mr. Joseph B. Harvey

Assistant Executive Secretary
California Law Revision Commission
30 Crothers Hall

Stanford, California 94303

Dear Mr. Harvey:

During the District Attorneys'! Institute held in Los Angeles

on February 3, 1966, I spoke to you with regard to the quantum
of proof necessary to establish that az confession was made
freely and vcluntarily, or to establish that the Escobedo-DBorado
rules have not been violated. As I indicated to you it 15 the
position of this office that the gquantum of proof required is
not "beyond a reasonable doubt."™ Apparently you were in agree-
ment.

However, after reviewing the Evidence Code, this office is
concerned that an argument might be made that under the Evidence
Code the prosecution is given the burden of establishing such
matters beyond a reascnable doubt.

According to the comment to Section 405 of the new Evidence
Code:

"Uinder the BEvidence Code, however, the court is
required to withhold a confession from the jury
unless the court is persuaded that the confession
was made freely and voluntarily."”

No indication is given in that comment as to the degree of
persuasion that is required and there 1s nothing which
explicitly seems to indicate the degree of proof. However,
the comment to Section 501 of the Evidence Code states that
that section:

", . . makes it clear that, when a statute assigng-
the burden of proof to the proseecution in a criminal
action, the prosecution must discharge that burden ot
proof beyond a reasonable doubt . ™
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My, Joseph B. Harvey 2 May 24, 1966

Thus, it could be argued that we will have to prove the
voluntariness of a confession to the satisfaction of a
judge "beyond a reascnable doubt.®

I am enclosing herewith a memeorandum prepared by this office
which indicates the reasons why we believe such a view is
unsound. We would suggest that this matter might be further
clarified by the Law Revision Commission in order that the
present uncertainty surrounding the effect of the Evidence Code
in this regard be dispelled.

We would appreciate any consideration that the Law Revision
Commission may give to this matter, and if this office can be
of any help in this regard, please do not hesitate to let me
know. .

Sincerely,

EVELLE J. YOUNGER
District Attorney

B Yoy B Somiloon

HARRY B. SONDHEIM
Deputy District Attorney

resg
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DEGREE OF PROOF REQUIRED IN ORDER FOR STATEMENTS
OF DEFENDART TO BE ADMITTED PCR CONSIDERATION BY A JURY

This memorandum reviews the degree of proof required in the
progedweg.?gsgagligggdag New lork 111; a:cordﬁ;zst}d% [

" anlh EQEE g 'If. g! ;g! | X X3
?2,%.!.3‘ 24 838, These procedures are described in an
attachment to the letter of Judge Rittenband dated July 6, 1965
and addressed to Judge Chantry. The conclusions reached herein
may be stated as follows:

1. KNoth#ng stated in n v. Denno compels the re-
t that the volumtariness of a atatement be found
' 4 reasonable doubt"” before it ia submitted to the Jury
during the trial, as is the procedurs in New York;

2, In Californis, it would appear proper to require a
degrese of proof which is less than "heyond a reasonable doubt”
before a statement is admitted. '

b 4
JACKSON V. DENNO
A majority of the Court in Js v, » 378 U.S. 368 held

that before a statement may be s t t0 a Jury whieh is con-
sid.lerng the i;g:;ilt or :lnnoetncaﬂof 8 dstuada:;. lt;hure must :; a
preliminary ulry separate and apart from the hearing on the
gullt or innocence which leads to a reliable and clear-gut de~
terminetion of the voluntariness of the statement, including the
resolution of disputed facts upom which the voluntariness issue
nay “Eh.:d'd The op%nion gfithe caiur:d g:ives no tg:%danee mo;:er
as to t degree of proof is requir uring preoce -
fore the statament is admissible. As stated by Justice Black in
his dissenting and concurring opinion: '

"Another disadvan to the defendent under the Court's
new rule is the failure to say anything about the burden
cf proving velumtariness. The New Yoik rule does now sand
spperently always has put on the State the burden of con~
vincing the Jury beyond a reasonable doubt that a confea-
sion 1s voluntary. See c_S_ggg v. s supra, 346 U.S.,
&t 173 and n. 17, 73 S.Ct,, at 1087; \ & ML%:L,
297 R.¥Y. 226, 229, 78 K.E. 2d 485, » The Court has not
said that its new constitutional rule, which requires the
Judge to decide voluntariness, also imposes on the State
the burden of i:roving this fact heyond a reasonable doubt.
Does the Court’s new rule allow the Judge to decide vol-
untariness merely on a pregonderancm of the evidence?

If so, this is a distinct disadvantage to the defendant.
In fashioning its new constitutional rvle, the Court should
not leave this important questionm in doubt.” 378 U.S. at
4,04-405; 84 S.Ct. at 1795-1796.




Thus, at the present times the degree of proof would g{p

ba an open question and each state, subject to possible limit-
ationz imposed by the United States Supreme Court, pursusnt to
constitutional prerequisites, should be free to adopt its own
standards of degree of proof in sccordance with its own approp=-
riate procedures and law.

.
THE ¥EW YORK RULE

The degree of £ required in New York before a statement can

be considered the trial jury, as is stated in the att.aclnuat

to Judge Rittanband'z letter, is "beyond a reascnabls doubt."

Thiz degree of proof, however, is the degree of proof which was

required in New York even r to %ﬂ as 1s noted
in the quotation fro: Justice Black, set ve. Conse~

tly, New York, in adopting procedures pursuant to \ £

ga% » merely continued to perpetuate a pre-sxisting burden of
I"DO - )

It should he noted that the burden of prool existing prior to
%%ﬂ v. Denno in some Jurisdicticns other than New York ba-
a statement would be deemed admisaible for consideration
by & trial ury was not as onmus aa that frovidcd under the
New York Thus, in P s | 3)19111 2d97
1931!3.2:1811.11:133110 tuponpr ;
the voluntary natuwre of a confession, the question o 1t.a
competency is for the trial court; and in making its decision,
that court is not required to be convinced of its voluntary
naturs beyond a reasonable douht. Similarly, in Arkanua, it

is not uired that the judge n a pre {Id.nry
mﬂncz}arggnd & reasonable & t t.hat. & mtunnt. 3&

and volum made., Ses:
(191 272 5.V, 24 320, Hall h%ﬂs A7 H&. 133}3 . 301

I1X
THE LAW IN CALIFCRNIA

In California the degres of proof required before & statement
can bs heard by the jury has not been aﬂoquat:lJ considered in
the reported cases. Cenerally, such cases me indicate that
the tial determination is & matter of discretion for the
triel court, and the trial court's discretion will not be over-
turned unless, a8 & matter of law, the statement should have
besn held to have been inadmissible, Thus, for example, in

v. Mahaffey, 32 Cal. 2¢ 535 (1948) the court stated
as follows:




i ;[B Jut \}&;;thar & confesdion :tatzf that cha:;c::r
voluntary ] is a preliminary ¢uestion addreas
the trisl court . . . and a cgnaiderablo measure of
disoretion must be allowed that cowrt in det
it . . . " {32 Cal., 2d at 5.8; eitations omitted)

However, it would appear that the degres of goor appropriate
to the admisaibility of a confession should no different from
the degree of proof relating to the admissibility of other evi-
dence whose etency the trial cowrt must pass wpon. Penal
Code Section 1102 states as feollows:

"The rules of evidence in civil actlions are applicable
also to criminal actions, except as otherwise provided
in this coda.,”

¥hile the rules set forth in the reported cases relating to

the adnissibility of evidence in civil cases are also wnenlight.
ening since us y it is merely said to be a matter of s¢
diseretion without any explanation of the de of proof ra-
quired, it would certainly be true that the degres of proof
need not be beyond a reasonable doubt. Thus, since there is
nothing contained in the Penal Code which provides otherwize

{as is uired in Penal Code Section 1102}, the 4 of proof
required for the admissibility of a statement should be less
than beyond a reasonable doubt.

Indeed, it should be noted that in cuomparable situations proof
beyond a reasonable doubt hss not been wired in eriminal
cases, As atated in ¥, g%;?g 9 Cal. 24 730, 742
(19#75; "The quantum of evidence, t ia n?_l_gmg tc a fact
in issue, does not enter inte the question of its sdwissibility?
(Eephasis im original.) Thus, regently the California Supreme
Court stated that dwring the triel on the issue of guilt, "the
Jury must only be convinced that it is more probable than mpt
that the defendant committed other ¢rimes before it may con-
sider them.” zm;ghv. Polk, 62 4.C. 951, 963,71965). Because
of policy reascms, the court went on to then create what it
deemed to be an sxcepiion to the normal rule relating to the
trial on the issus of pemalty inm that it required the Jwry on
the issue of pemalty to be convinced beyond & reasonable doudbt
t?gt t;ht}ut defendant committsd other ¢rimes before it might cone-
sider them. '

There would appear to be no policy reason for requiring proof
beyond a reasonabls doubt during the trisl on the guilt of the
defendant with referentce to the admissibility of a furﬁn.ed
voluntary statement, Indeed, {with one exception) it has often
been haeld that the doctrine of reasonable doubt only a es to
the guilt of the defendant, and not to any particular item of

3
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svidence from whien 5 detarmindtion of gullt can be made.
See ggg%g v. Li y b Cal, 2d 403, 429«430 jw}?), qmmg
Y.

dt 3&- 190 RiEu 3‘3{} ‘igBa

a, 29 Cai. 2d 738 19@?% That exception stes to
rroof o gui L by meana of clroumatantial evidence for which
it is required thet each fact which is essential to complste
a chain of circoumpstances that will establish aereadant’a guils
must be gmved be & reasonable douht. P 156
Cal. 2d 818 {1956). This exweption ma ps be baa
the inhkerent distﬁmt. of circumstant evidme as distinguinhod
from direct evidence, even tho in Celifornia both are deemed
to he & tgpmpriat:.a means of pro guilt. However, it should be
noted that out-of-cosrt statements made by a def t are not
to be test.@d by the standards relatigf Eo circumstential evi~
dence (People v. %5& Cal. 24 6 196C3}, and thus the
policy reasons r of beyond a reasonable doubt in the
case of circmatantial e mo would nob appear to apply to
out-of-court ststements.

In short, it may be caneludod that the dmea of proof required
before & purported voluntary statement can be admitted by the
trial court for consideration by the gury should be a standard
less than "beyond a ressonable doubt.

Unfortunataly, those few cases which have discussed this issue
appear to have falled to comsider the general principles set
Torth gbove, and, indeed, do mot appear to have even snalysed
or probed the variouns considerations which would appear to be
gpropriate te the formulation of a2 rule relat tc the degree

procf reguired. Thus :lnP*gﬁgr. Fouts, {1923) 61 Cal.
App. 242, the covry sm;d as followa:

"Under such sircumstances it was the duty of the
'i s in the first instance, Lo de e whether
t.he evidence showed bemd a maotable doubt that thc

confeasion was frae and volwm
Gal. App. 372 [201 Pac. 9551 " . » a\:}p.%i-

However, the case relied upon le V. {namel
e ¥. e} did not disems % which nna,:'.o
e used by izl gourt in determining the admissidility of

a canreasion. Indeed, that case merel held that an iastruction
to the jury which told the Jury that they must find the comfes~
sion was freely voluntarily made beyond a reasonable doubt,
wasS & proper instruction when considered in the context of tho
entire instruction. It should be noted that in the comrt
does not even hold that the Jury must find the confession %o be
Iree and volumtary beyond a reasonable doubt, bhecause the parties
dild not litigate the propriety of this portion of the imatruction,
aince the iazsue the appe t reised was that the Zrial cowrt had
erred 1n stating to the jJury that it hed ruled on the question of

b




the [ree and voluntary charactsr of the confession of the
appellant, Alsc, Fouts =onsldered the question of proof

ed in aaggz,-¢;~;.r datarminagtion a judge, while
Zi:gge referrsd %o a Jury ;gggggctgggg us, Zgﬁpig Yo %g%%g
cannot be conajdered az adeguate authority for the propo on
which it states snd, indeed, EEQELQ,V; Fouts has never been cited
for that propogition in sny subsequen¥% case.

Recently, the Californiz Supreme Court stated as follows:

"In other words, trial judges in criminal cases
should give & defondant the banefit of any reasonable
doubt when passing on the admisaibllity of evidence,

z8 well as in de% its welght." People v. Murphy
{1963} 59 Cel. 2d 818, 829, ,

AlShough this guotation would appear So indicate that a reason-
able doubt standsard mmat be adopted in determining the admissi-~
bility of a confeasion, it is submitted that in fact the quoted
statemsnt would not appear to be adequate authority in the cone
text of the issue presented in this present memorandum. In

People v. Muphy, the court dealt with a ruling by the trial
court that csrﬁsin :

evidencs which the defendsnt desired to pro-

ducs shouwld not be admitted. Thus, the Supreme Court was indi-
cating in Yo that where the defendant deasires to
produce evidence, %he galbility of such svidence should be
iudgad by & reaschiable doudbt rule favoring its admissibilit{;

doas not, however, mean that whers the prosecution desires
to introduce evidence,; the ilnadmissibility of such evidence
should be §uidad by & reasonable doubt rule favoring its ex-
ciusion, For the reagons which were atated in the beginmning of
Point III of this memorandum, it would appear that the approp-
riate standard when dstsrminlng the inadmsssibility of an oug-
of-court statement is less than a reasongble doubt rule.

In the second edition of the treatise by McBaine entitled
"Californla Bvidence Mamal™ it 1s atated:

A finding that a coaflession was free and voluntary
muat be supported by clrcumstantisl evidence, evidence
which justifies the concluaion that it is more probable
that it was voluntary than that it was involuntary."
(Section 855, page 290 of that treatise.)

Howevar, probably for the reascn that none of the cases are
really explicit on this issue of law, no authority is cited
for this propoaition.

Some analogous rcblems are presented by both the admission
of spontaneous declarations and the ssion of dying

7 ¥
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declarations, aince both of these are first considered by
tha court then re-conpidered by the Just as is true
of confessions, iInfortuaataly, here ag %fzera is not much
discussion in the reported cases as %o the degree of proof

s ond the little discussion vhich la und in the cases
doas no% appear tv be a very probing or considered analysis of
the problem involved,

In Pegople vo Sinzh (1920) 182 Cal, 457, it was stated as follows:

*If the Jury 12 not convinced beyond a resscnable
doubt that the declarant was in snd beliawd
st the time tzhag he was, they mus L sxriving ab -
thel)r verdict au declmﬁm; But il‘
on the obher fmnd 5:1:‘3 ut:!.aﬁad beroad
a reasonsble doubt that t.ho deol acted under a
sanse of impending death, they must then dstermine what
i‘;gga,gé: anys ga ectabﬁah{ oc by his daclmmtéilm ;gd

; L &c&@ . H

S Vo dg % Cal, & 2 AC»

Zgl 22k, Zﬁ
376, 138 W 105 ’ﬁ&ﬁﬁﬁ‘ on Evidenca,

sec. 161 gg 3.32 Cal, at &.

With the exception of QW, none of the suthorities
cited in the %otaticn apove 8% or the prcpoaition that the

rocf must be beyord a reascnable doubt. Although Ve
&ggggo doas state that the ju&mm be satisfied a
reascnable doubt, it in € a8 upon the case of

%{}m_ i&;ﬂ%rﬁ,,, 145 Cals 717 {1965) which mar&l:f stated that the ary
8ho glvs & statement "no csnaidaration whatsoaver unleas
they are saztisfled that it wap nede by the decessed under such

sensde of :i.mgzﬁm death,” 145 Cal, at 725. Thus, ?-
% sxplanation has changmi the charact-ar
ast st forth in People romBon, In ahy event, as was t-m
with P v, Foultp, ‘sople Jinel; has never been cited

any subsequent case Wil "- t e tum of cof, although

the sentence raleting ﬁa mof WO subsequent

cames. Sas, for example, 3. 5) 136 Cal. .

2&860 inwi:ichthm m%cbeno acua on or issue lPP
b:? thehnemal g o0 wﬁch is roqu:red by t.ha

ore he parnils a eclaration or aneous

iﬁu&txm %o bs maaiﬂergug the « Indesd, it should

be noted that in the atruction given o

the jury contain ca ol a8 to what: quantum of evidence

was necessary for the Jury to £ind that the statemept was a

d declaration. In sny event, even if under the language of

P Ve 3 ¢ Lhe .iury nust tlnd b ayond a reascnable doubt
t the da ation was made in m, this doss not mean

&




that the preliminsry determinstion by ths trial court must be
bayond a reasonsble doubt. Thus, in People v, s supra,
the court held thst although the jury must be Bat ed ond

& reasonable doubt, the court must only bs "reascnably satisfied.®
23 Cal. App. at 3?&*

CONCLUSION

Beither the cases nor the comunentariscs such as law reviews or
treatises appear to adequately dlscuss thie problem. Indeed,
the most adequate discuasion that has been found was written in
1897 in vhat may be considersd a relatively obscure treatise
entitled, "Indirsect and Collateral, Evidence™ by John H, Gillett
and states ag follows:

*Thare are authorities to the affect that the judge
ahowld aexelade the confession if he has any reasonable
doubt as tc its competency, and that if he admiss it he
should direct the jury not to give 1t any weight unless
satiafied beyond a reasonable doubt that it was voluntary.
It is belleved, however, that these two grogoaitiona can
not be given unrestricted application. No doubt, tha judge
should exclude the confession in caseg where the evidence
without confliict generates a reasonable doubt as to whether
the confesaion was voluntary, but, where there is a cone-
£fiict of evidence on that subject, a quaestion of fact is
presented which may be submitted %o the jury., As to the
duty of the Jury, it be sald that 1f the case is one
Whers, after proof of the %gipggidg;%cgg, the whole avi-
dence againsht the defendant is hls contession, he ought
not %o be convicted unleas the evidence shows beyond a
reasonabie doubt that it was voluntary. In such a case
a reasonadle doubt as o whether thse confession should
be glven weight is the equivalent of a reasonable doubt
a8 %o gulls. But in cases where there is other evidence
which, if trus, would work a comviction of the defendant,
an instructicn that the jury should disregard the con-
fession unless satiafled beyond a reasonable doubt that
it was volunbtary, would be cleerly wrong, for it is not
the law that the doctrine of reasonable doubt is to be
applied to each item of testimony. The test question in
such a cape la, does & reasonable doubt remaln as %o the
; t of the defendant after all the svidence has been
szragggad?" {Section 120, pages 168-169; footnotes

Lt
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Jube 3, 3566
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whet gg%ﬁ@wwwmg%? sﬁalpu-.... nﬁﬁ:.-
. %
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» gﬁ&gﬁ.ﬁ__% invoesnce, neither 1t por Bvidence
gmﬁwm&%&g«gﬁ# g%ﬁﬂu&g&
provides 2n exoupilion to the general rule preseribed in Section 115
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Buction 40%. Tmrefore, the burden o waonﬁigpoﬂl#dlu
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the larder of proof by & prepondsrance of the evidence.
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i w@wgg%&gg soope of Peral Oode Section 1096,
Bet Becvion 3006 le conomned only with the clemsmte of gailt ané mot
‘ & % : s

.mmugmg gw%ﬂgﬁﬁgﬂg. mwﬂﬂ&gg
this lemae should Yo euaye of the fact 4wt it e indistinguishadble in
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Eﬁ.@% mmﬂ_%ﬁ ?gﬁaﬂg ﬁanﬁanoﬂggﬂ

LR thay e in .
‘ Lon” agprare. Yevertimless ,&Eg&a of proo? on this and
gmmﬁghu&&wg&ﬂﬂgggg% Yuis
%%ghﬁmgwﬁgﬁ izvlpd by the defendsnt, quelifion-
tdoss of caperts, pracl of writing exsapinrg, eio.

Phee lmportest eetdon, of esures, iz viether the Inv Bevialom Ocw~
E@ﬁug%@%ﬁaﬁggﬁﬁ?w.gggﬁgfﬁ-a

g%%%
g%ﬂ%%ﬁﬁmﬂﬁmﬁgﬁbg@mﬁégﬁwgﬁ
the statuts no ERtter wimt the Commissics revosmmsnds) and with the
It B now 1T yoo want the Oosmissicn %o cohsider the mmtter, and if you
de, Z will presenrt the probles te the Smmisglos.

Fery truly youwe,

Josiph B. Hervey
Arsistant Roecutive Secretsry

JBE v



COUNTY OF LOS ANCELES
OFFICE OF THE DISTRICT ATTORNEY

SO0 HALL OF JUSTIGE
LOS ANGELES, CALIFORNIA 90012

EVELLE J YOUNGER. MSTRICT ATTORNEY une 3 ¥ 1966 J. MILLER LEAYY. CHIEF, TRIALS DIVISIGN
HAROLE J. ACKERMAN. CHIEF DEPLTY ALLAN H., MECURDY, CHIEF,
LYNN D, COMPTON, ABSIBTANT DHSTRICT ATTORNEY BRANCH AND ARES OFFICES DIVIBION

JOSEPM L. CARR. CHIEF,
COMPLAINT AND CITY PRELIMINARY DIVISION

HARRY WQOD, CHIEF, APPELLATE DIVISION
A, B, NATHANSON, CHIEF, MAJOR FRAUD DIVISIOH
JUNE SHERWOQOD, MELD DEPUTY

Mr, Joseph B. Harvey

Agsistant Executive Secretary
Californis Law Revision Commission
30 Crothers Hall : e
Stanford, California 94305 .

Dear Mr., Harvey:

After reviewing our correspondence regarding the
problem that I have previously posed to you, namely

the burden of proof which must be sustained by the
prosecution in order that a confession be admissible,

I have concluded that this matter should be brought

to the attention of the Law Revision Commission for
further c¢larification. I certainly believe that the
only correct standard which could be adopted is that
we must sustain the burden by the preponderance of the
evidence, but if the law is to be otherwise, the prose~
. cution should be made aware of this as soon as possible
instead of leaving the matter unresolved and subject

to further litigation.

Thank you for bringing this matter to the attention of
the Commission. If I can be of any help in this regard,
please do not hesitate to let me know.

Very truly yours,

EVELLE J. YOUNGER
District Attorney

HARRY B. SONDHEIM :
Deputy District Attorney:

vh

/2




Mems £56=39 EXgIBIY IV

{ San Di
-~ fi- i ROBERT J. STAHL, IR,
(C UL [ff y O w & i 0 e g ] Apsistant District Attorney
- ROBERT L.. THOMAS
OIFICE OF Chief Deputy District
. " - v _ ” Attorney
DISTRICT ATTORNEY o omer
COTRTROUSE Chiaf Investigator

SAN DIEGO, CALIFORNIA 2112

June 17, 1066

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commissieon
Stanford University

Stanford, California 94305

Dear Mr. DeMoully:
Thank you for your letter of May 21, 1966.

I do not believe Sections 10850 and 11478 of the Welfare and
Institutions Code, elther together or separately, provide a clear
answer to whether communications between a district attorney and
&n applicant for or reciplent of ald tc needy chlldren are confi-
dentigl. These Sections appear to be directed to the confiden-
tiality of Information received by a district attorney from other
agencies as dlstingulshed from information received by a district
attorney directly from the appllicant or reciplent--and it is the
latter communication which is cur concern.

And, as I explained to the Commission, our concern is not restricted
to communicatlons bhetween a district attorney and a private citizen
concerning posslble vlclations of Section 270¢ of the Penal Code
but, Instead, 1is directed to the confidentiality of communicatlons
between law enforcement officers and private citizens concerning
the commission of public offenses, generally. We are, therefore,

- Interested in pursulng the suggestion made durlng the Commlssion
meeting that Section 1040 of the Evidence Code be amended to pro-
vide that when a public officer invokes his privilege in a court,
the presumption is that the public interest would suffer by the
disclosure of the particular informatlion scught and that the court
must find that the publlc infterest in seelng that justice be done
in a particular case clearly outweighs the publice interest in the
secrecy of the informatlon.

I understand and respect your views in this matter. Indeed, I
appreclated your having expressed them during the Commission
meeting as, by having both sldes expressed, I belleve the Commis-
sion was provided wlth 2 better opportunity to study all aspects
of the questlons presgented.



Mr. John PeMoully . June 6, 1966

T opa

The significant fact iz that but for the agreesent to keep
things confidential, the reveiation would not have been made,
therefore, such a rule would not suppress otherwise available
evidence. This is the philosophy of Murphy v. Waterfront
Commission, 378 0. 8. 52, 79,

Sincerely,
%’M it

CMK:jg

S
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Bistrict Court of Append
tate of @ultfoin
Stute Building, Los Augeles

®ttc M. Foxus

Justice

June 6, 1366

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, Califormia 93405

Dear John:

Thank you for your letter of June 3 about Simrin
v, Simrin, 233 Cal. App. 2d 90.

Of course, it is difficult to tell whether Simrin
purports to create a new privilege or merely says tha
this particular instance it 1s a%l right to enforce a con-
tract to suppress evidence. The writer of the note in 13
U.C.L.A, Law Review 178 seemed to think that it created a
grivilege and that section 911 of the Evidence Code killed
L. '

Personally, I think that the suggestion that the
rule of Simrin might be preserved by way of expanding the
provisions of section 1152 of the Evidence Code is worthwhile,
After all the court in Simrin relied upon the analogy to
"statements that are made in offer of compromise and to avoid
or settle litigstion."” Without trying to draft a section,
it seems to me, that it should provide that where a husband
and wife, for the purpose of preserving a marriage which is
on the rocks, repose confidences in a third person who is
mutually chosen by them to help patch things up and where
they expressly agree that their communications to him would
be confidential, then either of the parties may properly
object to any statements made by either to such third person.

Pexrsonally, 1 do not believe that it should make
much difference whether the third person is a doctor, a
marriage counselor, a priest, a rabbi or friend of the family.
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Memo 66=39 EXRD LY VI

UNIWERSITY 4OF CALIFORNIA

HASTINGS CQLLEGE OF THE LAW
198 McALLISTER $TREET
SaN FrancIsCo, CrLIPORMIA B4T02

Mr, John H. Deloully

Executive Secretary

The California law Revisions Commission
Room 30, Strothers Hall

Stanford, Californla

Dear Mr. DeMoully:

This letter is in response to your letter
of January 2, 1966,

1. I agree with the suzpgestlion of paragraph 1
of your letter. You have no doubt seen the case of
People v. Gats, 48 Cal, Ren, 579, Nevertheless I
think 1% would be prudent to anticipate the extension
of the Jackscen v, Denno philosophy. Your proposed rule
would be definlte and eagy for a trial court to follow,
and such repstition of testimony as it would involve
would be worth whait 1t would cost,

2., I agree with what 1z propoged in paragraph 2
of your letter,

3. I agree wilth the proposal o add the two
new sectlions dlscussed in paragraphs 4, 5 and 6 of
your letter, and with the classifications which you
would assign to the new nregumptilons.

With regard to all of the presumptions
affecting the burden of producing evidence, I foregee
that trial judges will have Gifficulty in framing
instructiong advising the Jury that inferences which
may be drawn from the evidence which gave rise to the
pregumption should e weighed against the contrary
evidenice. The problem is a subtle ohe and I think
that to leave all the trial judges at large to compose
thelr cwn Instructlons will produce an intolerable
amount of appellate litigation. Would it not be well
for the Commlssion to write che or some Instructlons
which would, by the authority of the code, be free of
error?

it e '.-_—,, rrabd oA

Fabruary 14, 1966



M, DeMoull Feb., 14, 1965
page two

5. I agres wlth what L1a proposed in paragraon
7 of your letter.

&. I zgree with what is propossd in paragraph
8 of your letter,

7. I would amend secetion 1017 of the code in
the way suggested in paragrapn 9 of your letter.

. I think the vropozsd amendment of seetlon
1201 of the code 1z desirable,

9, T agree with the proposzd amendmenis of

p

sectiong 10G3 and 1127 of the Penal fode.

1G. I have no useful opinion as to whether or
not the propesed changes should be presented to the
budget seazaslon of the leglslature.

Yours truly,

é} {ppearercsicn Weddan.

Profeazor of law
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ELRIBIT VIT B
Memo 66-39 . Minutes 1/12/66

206 {Evid. Code Rev1sian)
n.?.s IPSA LOQUITUR: mx«: INFERENCE OF HEGI.IGENGE
BRESUMPTION DISPEI.LE_D o r o

Nate. Under existing Califarnia law the dactrine of
res ipsa laquitur appears to funetion as ah Evidence Code
presumption affecting the burden of . producing evidence and
this instruction and Instruction 206.1 (New} have been drafted
on the assumption -that the doctrine will be so classified e
-either by amaﬂdmﬂnt to bhe Evidenee Gede ‘o by Judicial deeision.q:,'

' Treated as B presumption affeeting the burden of produclng
‘evidence (Evidence Code § 604), the presumpbion:of negligence. ~ -
- arising from the establishment of the conditional facts vanishes

~whére there is evidénce suffitient to sustain a finding of the ‘
nonexiatence of defendant’'s negligence. However,. an inference <“}-?
of defendant's negligence may still be drawn fram the condi-
'tional racts upan which the res ipsa 1oquitur doctrine 1s hased

S Thia form ig %o be used whére the presumption of defendant's .
' negligenae is no longer ﬂperaﬁive beczuge of contrary evidence
but where an inference of defendant's negligenee may still be
- drawn from fthe conﬂitional facts. o -

o This form is ta he used alone only Where the conditional
facts are establishéd by uncontradicted evidence or admission.
Whére the conditiopal ficts are. in dispute, this Instruction ;
~ must. be preceded by 206- A(Eevised) br 205~B (Bevised}, or botn, |
depending upcn the facts.,;- 1 : . _ _ N

e




- From the happening cf the accident involved in thie case,
an inference may be drawn the a proximate ‘cause of the cccurrence
was some negligent conduct on the part of the defendant i |

If you draw such inference of defenﬂant s negligence then,
unlees there ie ccntrary evidence sufficient to meet cr—balance
it, ycu wilil find in accordance With the inference.

In crder tc-meet or balance euch an inference of negligence,'n
the evidence nust ehcw either (1) a definite cause for tne
accidentrnct attrihuteble to any- negligence of defendant, cr |
(2) such care by defendant thct leade ycu tc conclude that the
accident did net happen becanse cf defendant'e 1ack cf care but
was due tc some ctner cause, . althcugh the exect eauee may be |
unkncwn. If there is such sufficient ccntrery evidence you
shall not rind merely from the happening cf the accident that

'a prcximate cause of'the cccurrence WaS ecme negligent conduct

T on the part of the defendant
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Minutes 1/12/66
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206.1 (nvid Code New)
RES IPSR LﬁQUITUR‘ JTHE PRESUM?TION OF NEGLIGENCE
‘NO EVIDENCE DISPELLING PRESUMPTIGN _ g

-Note: This form is to be used alone only where it
is establ;shed either by uncontradicted evidence or
admission that the facts exist which give rise to the
‘res ipsa loguitup doctrine and where there 1s no evidence
sufficient to sustain a finding of the nonexistenee of
defendant's negligence.— s . o

. Where the existence of the facts which give ‘rise.
to the res ipsa loquitur is in tssueé but there is no
evidence esufflcient to sustain a finding of the non-

. existence of defendant's negligence, this ihstruction
must be preceded by 206~A {Revised) or 206-B- (Revised),
or bath, depending on the facts intiispute. R

Ybu will find from the happening of tne accident
‘involved in this ease that & proximate cause af the

occurrence—was some~negligent conduct on the part of

the defendant. e
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206-A. (Revised)

Introduction to 206: Conditions to be Met Before
the Doctrine may be Applied

Note: This ingtruction and 206 must be modified if more than
one defendant is involved. This instruction shouid ‘precede
No. 206 (Revised) when there is a qaestion whether the facts
exist which give rise fo the res ipsa loguitur doctrine. Sea
Kite v, Coastal Gil Co., 162 Cal.App.2d 336, 328 P.2d 46; Ray-
ner v, Ramirez, 169 Cal.App.2d 872, 324 P.2d 83; Borenkraut
v. Whitten, 56 Cal.2d 538, 15 Cal.Rpir. 636, 364 P.2d 467;
" Guerrero v. Brown's Lumber Co., 196 Cal.App.2d8 536, 16 Cal.
" Rptr, 628; Mahoney v, Hercules Powder Co., 221 A CA. 436,
84 CalRpir. 468. In malpractice cases use new instruction
214-W rather than this form. See Sencris v, Haas, 456 Cal.2d
. 811,201 P.2d 915, 53 A LR.24 124; Salgo ¥. Letand Stanford,
JIr,, University Board of Trustees, 154 C‘aLApp.zd 560 a7
2. 2d 170,

This form is adnp_ted_ to & sztua_tlo_n where the jary mugt dee
" termine whether all of the conditions for res ipsa loguitur
are present. If one or twoe of these conditions exist 43 & mat-
. ter of law they should be omitted from the instruction,
" Include brackeied portion in third paragraph when there is .
 evidente that the instrumentality which caused the injury
- was out of defendant’s control for & time pricr to the acei- . -
dent, and during that time was under the contrel of other
. persons,- See Burr v, Bherwin-Willidma Co,, 42 Cnl2d 682,
| 268 P24 1041; Tiust v, Arden Earms Co,, 50 Chifd 217,
824 P.2d 683, 81 ALR24 $32; Tallerico v. Labor Tempie‘
. Asa'n, 181 Cal.App.2d 15, 4 Cnl.Rptr 886,

. An {o the meaning of exclunive eontro! m Owens v. White -
o Hemor:al .Hoapital, 138 Cal.Avp.2d 634, 540, 202 P.Ed 288,
- 292; Poulion v, Charlton, 224 A.C.A. 368, 36 Cal.Rptr. 347.

Ag to what constitutes action or contribuﬁon by plaintiff
which precludes his reliance on the doctrine, see Guarrers v,
‘Westgate Lumber Co., 184 Cal.App.2d 612, 381 P.2d 107. -
This muat not he_eonfuaed with coatributery negligence,

_ Bhahinian v. McCormick, 50 Cal.2d 554, 830 Cal.Rptr. 521, 381
. P.2d 877; Gillespic v. Chevy Chase Golf Club, 187 Cal.App.2d
~-52, 9 CalRptr, 437; Dunn v. Vogel Che:vmlet, 158 Cul. App. 2&

117, 835 P.2d 492. '

 One of the questions for you to decide in this case is wheth-
er the accident [injury] mvoived occurred whder the follow-

ing cond:tmns‘ '

- First, that it is the kind of acctdent [m;ury] whzch ord -
narﬂy does not aecur m the absence of somenne s negligence;

Seoond, that it was t&used by an agency or instrumentality -
in the exclusive control of the defendant [originally, ani
which was not mishandled or otherw:se changed aftcr m- _
fendant relinquished control}; and

Third, that the accident [injury] was not duc to any vol-

' untary action or contribution on the part of the plaintif.

If, and only in the event that you should find all tthe con-
ditions to exist, you are mstrw:ted as fuIIows. .




206-B. {Revised)

Introduction to 206 When Accident and/or
' Injury Denied

Note: This instruction should precede Noo 206 (Revised)
when there is 1 guestion whether the aileged accident oceur-
red {e. g, Hardin v. 8an Jose City Lines, Inc,, 41 Cal.2d 432,
264 P.2d 63. McMitlen v. Southern Pacific. Co., 14"6 Cal.App2d -
© 216, 308 P.2¢ 788), or, if the accident oceurred, whether pain-
tll‘f was m;ured thereby. . -

 Plaintiff claims there was asn aceidental occurrenee; de-
fendant’ denies it. - If, and enly in the 'event you should
~ find that as claimed by plamt:ff therc was an accidental oc-
currence’ {and plmnt:ff was injurcd. thereby], then [you
dre instructed as follows:] * it will lie your further duty
to détermine whether the accident [injury] involved oc-
curred under the following conditions:

First, that it is the kind of accident, {mmr}'] which ordz-
narily does not octur in the :.-xhscncc of someone § negh-
genee; - :

Scmml that it was causcd by an nfrcncy or instrumen-
tality in the excliisive controj of the defendant Jorigindlly, -
and which was nof. mishandlcd or otherwise changed after

“defendant rchrqmshed control] ; and

Third, that the '1cc1dcnt [mjury} Was not due’ to any
voluntary action or contribntmn on the part of the plam-
tiff. ,

If, and only in the evént that you should ﬁnd all thcsc
coumtxons to cxxst, you are mstructed as foilows. '

_*If the three clussit conditions for apphcatmn of the res -
:psa Yoquitur doctrine ate ‘established as & matter of law, the .
' court should omit the bolance of this instruction and procect
-~ to give 206 {Revmed) at tins pomt.

T




Memo 66-39 ‘
C . EXHIBIT VIIX

REVIEED COMMENT T0 SECTION 646

SEC. 6. Beotion 645, 1s added to the Evidence Code, to r;adi

646, The judicial doctrine of res ipeas loguitur is a presumption
affecting the hurden of producing evidence., If the facts that give
rise to the presumption are found or otherwise established in the
action and the party sgainst whom the presumption operates introduces
evidence which would support a finding that he wae not negligent, the
court may, and on request shall, instruct the Jury as to any inference
that it may draw from the facts 80 found or established.

Comment, Bection 646 is designed to elarify the manner in which the
— doctripe of res ipsa loguitur functions under the provisions of the Evidence
T Code relating to presumptions.
The dootrine of ves ipsa loguitur, as developed by the California
courts, is applicable in actions to recover damages for pegligencs when
the plaintiff establishes three conditions
{1} [T)he accident mast be of & kind which ordinarily

does not cacur in the abaence of scmecne's negligence; (2)
it mast be ceused by an agency or instrupentality wilthin the

ezclusive eontrol of the defendant; {3) it must not have been

due to any voluntary action or contritution on the part of the
intiff. [Ybarra v. Spangard, 25 Cal.2d 486, 489, 15b r.2d
- (194h) . ]

Bection 646 provides that the doctrine of res ipsa loquitur is &
presumption affecting the burden of producing evidence, Therefore, vhen
the plaintiff has established the three conditions that give rise to the
doctrine, the Jury is required to find the defendant negligent unless he

C comas forward with evidence that would support s finding that he exercised
due care. EVIDENCE CODE § 60k, Under the alifornia cases such evidence
must show sither a specific ocsuse for the accident for which the defendant

wle
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was not responsible or that the defendant exercised due care in all

respects vherein his fallure to do so could have caused the accident.

See, e.g., Dierman v. Providence Hospital, 31 Cal.2d 290, 295, 188 P.24
12 (1947). 1If evidence is produced that would support a finding that the
defendant exercised due care, the presumptive effect of the doctrine
vanishes. However, the Jury maey still be able to draw an inference of
negligence from the facte that gave rise to the presumption. See EVIDENCE
CODE § 604 and the Comment thereto. In rare cases, the defendant may
produce such conclusive evidence that the inference of negligence is die-
pelied as a matter of lew. See, e. +» leonard v. Watsonville Commuunity

Hospitel, ¥7 Cal.2d 509, 305 P.24 36 {1956). But, except in such a case,
the facts giving rise to the doctrine will support an inference of negli-
gence even after itas presumptive effect has dlsappeared.

To asslet the jury in the performance of its fact-finding function,
the court may instruct that the facts that give rise to res ipsa loguitur
are themselves circumstential evidence of the defendant's negligence
from which the Jury can infer that he failed to exercise due care. Section
646 requires the court to give such an instruction when a party so requests.
Whether the jJury should draw the inference will depend on whether the jury
believes that the probative force of the circumstantial and other evidence
of the defendant's negligence exceeds the probative force of the contrary
evidence and, therefore, that it is more likely than not that the defendant
was negligent.

At times the doctrine of res ipsa loquitur will coincide in a
particular case with another presumption or with amother rule of law that
requires the defendant to discharge the burden of proof on the issue.

-2-
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See Prosser, Res Ipsa Loguitur in California, 37 CALIF, L. REV, 183 (1949).

In such cases _the defendant will have the burden of procf on issues where
ves ipsa loguitur appears to apply. ‘mt because of the allocation of the
burden of proof to the defendant, the doctrine of res ipsa logquitur will
serve nc functien in the disposifion of the case except tc the extent that
the facts giving rise to the doctrine may constitute evidence tending to
rebut that produced by the party with the burden of proof.
For example, a ballee who has received undameged goods and returns

damaged goods has the burden of proving that the damage was not caused by
his negligence. See discussion in Redfoot v. J. T, Jenkins Co., 138 Cal.

App.2d 108, 112, 291 P.2¢ 134 (1955), Where the defendant is a bailee,
proof of the elements of res ipsea loguitur in regard to en actident damag-
ing the ‘bgile;l goods while they were in the defendant's possesalon places
the burden of proof on the de.fendant ; not merely the burden of producing
evidence., When the defendant has produced evidence of hie exercise of

eare in regard to the bailed gooda,' the facts that would give rise to

the doctrine of res ipsa loquitur may be welghed against the evidence
pmduced by the ﬁefendant in determining whether it is more likely than not
that the goods were damaged without fault on the part of the bailee. But
because of the stronger force of the presumption of the bailee's negligence
that arises from the same facfs that Qupport res ipsa logquitur, the pre-
sumption of negligence arising from res ipsa loguitur canhot have any

effect on the proceeding.
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Effect of the failure of the plaintiff to establish all the pre-

limirary facts that give rise to the presumption. The fact that the

plaintiff fails to establish all of the facts giving rise to the res

ipsa presumption does not necessarily mean that he bhas not produced
sufficlent evidence of negligence to sustain a Jjury finding in his favor.
The requirements of res ipsa loguitur are merely those that mist be met to
glive rise to a compelled conclusion (or presumption) of negligence in

the absence of contrary evidence. An inference of negligence may well

be warranted from all of the evidence in the case even though the plaintiff
fails to establish all the eslements of res ipsa loguitur. See Prosser,

Res Ipsa Logquitur: A Reply ito Professor Carpenter, 10 S0. CALIF. L. REV.

L5 (1937). 1In appropriate cases, therefore, the Jury may be instructed
that even though it does not find that the facts that give rise %o the
presunption have been proved by a preponderance of the evidence, it may
nevertheless find the defendant negligent if it concludes from a considera-
tion of all the evidence that it is more likely than not that the defendant

was negligent. Such an instruction would be appropriate, for example,
in a case where there was evidence of the defendant's negligence apart

from the evldence going to the elements of the res ipsa loquitur doctrine.




Examples of operation of res ipsa logquitur presumption

The doctrine of res ipsa loguitur may be applicable to a case under
four varying sete of circumstances. First, the facts giving rise to
the doctrine may be established by the pleadings, by stipulation, or by
uneontradicted evidence and there may be no evidence sufficient to
sustain a finding that the defendant was not negligent. §EEEE§’ the
facts giving rise to the doctrine may be established by the pleadings, by
stipulation, or by uncontradicted evidence but the defendant may have
produced evidence sufficient to sustain a finding of his exercise of due
care, Third, the defendant may introduce evidence tending to show the
nonexistence of the essential conditions of the doctrine but without
introdueing evidence of his exercise of due care. Fourth, the defendant
ray introduce evidence to convest both the eonditions of the doctrine and
the eonelusion of negligence, BSet forth below is an explanation of the
manner in which Seeticm 646 functions $n each of these situations.

(1) Basic facts established as matter of law: no evidence of due care.

If the basic facts that give rise to the presumption are established as a
matter of law {(by the pleadings, by stipulation, by uncontradicted evidence),
the presumption requires that the jury find the defendant was negligent unless
and until there is evidence introduced sufficient to sustain a finding that
the accident resulted from some cause osther than the defendant's negligence.
lhen the defendant fails to introduce evidence sufficient to sustain a finding
either that he exercised due care in all possible respects wherein he might
have been negligent or that the ascident resulted from some speclfic cause
unrelated to his negligence, the court must simply instruct the jury that it

is required to find that the defendant was negligent.

-5




For example, if a plaintiff automcbile passenger sues the driver for
injuries sustained in an accident, the defendant mey determine not to contest
the fact that the accident was of a type that ordinacily does not sccur
unless the driver was negligent. Moreover, the defendant may introduce
no evidence that he exercised due care in the driving of the automobile,
Instead, the defendant may rest his defense solely on the ground that the
plaintiff was a guest and not a paying passenger. In this case, the court
should instruct the jury that it ﬁust assume that the defendant was

negligent, Cf. Phillips v. Noble, 50 Cel.2d 163, 323 P.2d 365 {1958); Piske

v. Wilkie, 67 Cal. App.2d 440, 154 P.2d 725 (1345).

(2) Besic facts established as matter of law; evidence introduced of

due care. Where the faclts giving rise to the doctrine are established as a

matter of law but the defendant has introduced evidence of his due care,

the presumptive effect of the doctrine vanishes., In most cases, however,

the basic fects will still support an inference of negligence, In this
situation the court mey instruct the jury that it may infer from the
established facts that the defendant was negligent. The court is required

to give such an instruction when requested. The instruction should make it
clear, however, that the jury should draw the inference and find the

defendant negligent only if it believes after weighing the circumstantlal
evidence of negligence together with all of the other evidence 1n the case that
it is more likely then not that the defendant was negligent.

(3) Basic facts contested; no evidence of due care, The defendant

nay attack only the elements of the do¢trine, His purpose in doing so
would be to prevent the application of the doctrine. In this situation,
the court cannot determine whether the doctrine is applicable or not, because
the basic facts that give rige to the doctrine must be determined by the
e
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Jjury. Therefore, the court must glve an instruction on what Las become

known as conditional res ipsa loguitur. g
Where the basic facts are contested by evidence, but there is no

evidence of due care, the court should instruct the jury that it finds

that the basic facts have been established by a preponderance of the

evidence, then it must also find that the ‘defendant was negligent.

(h) Baagic facts contegted; evidence introduced of due care, The

defendant may introduce evidence that both attacks the basic facts that
underlie the doctrine of res ipsa loguitur and tends to show that the
accident was not caused by his failure to exercise due care. RBecause of
the evidence contesting the presumed coneclusion of negligence, the
presunptive effect of the doetrine vanishes, and the greatest effect the
doctrine can have in the case is to support an inference of the defendant's
negligence,

In this asituation, the court should instruct the jury that if 1t finds
that the basic facts have been established by a preponderance of the evidence,
then it may infer from those facts that the accident was caused because the
defendant was negligent. The jury should draw the inference and find the

defendant negligent, however, only if it believes after weighing all of the

evidence that it is more likely than not that the accident asctuslly resulted

because the defendant was negligent.

i
i
i
1
i

i
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SUBSTANCE OF DISCUSSION TO BE ADDED TO
PRELIMINARY PORTION OF RECOMENDATION

Note: This meterial will be revised before il is
integrated into reccmmendation,

The effect of Section 645 upon the Californmia law is somewhat
uncertain, Prior to the effective date of the Evidence Code, the
California courts held that the doctrine of res ipsa loguitur was an
inference, not a presumption. But it was "a special kind of inference”
whose effect was "somewhat akin to that of a presumption," for if the
Tacts giving rise t3 the doctrine were established, the jury was required
+o find the defendant negligent unless he produced evidence to rebut the

inference. Burr v. Sherwin Williams Co., 42 Cal.2d 682, 268 P.2d 1041 (1954).

Since the effective date of the Evidence Code (January 1, 1967), it
seems clear that the doctrine has been g presumption, for the effect of the

doctrine as stated in the Sherwin Williams case is precisely the effect

of a presumption under the Evlidence Code when there has been no evidence
jintroduced to overcome the presumed fact. See EVIDENCE CODE §§ 600, 60k, 606
and the Comments thereto.

It has been uncertain, however, whether the doctrine is a presuwption
affecting the burden of proof or a presumption affecting the burden of
producing evidence. Prior to the effective date of the Evidence Code, the
doctrine of res ipsa loguitur did not shift the burden of proof. Hardin

v. San Jose City Lines, Inc., 41 Cal.2d 432, 260 P.2d 63 (1953). And to

this extent, it is clear that Section 646 is consistent with the previous
law. DBut the cases considering res ipsa loquitur suggested that the doctrine
requifed the adverse party to come forward with evidence not merely sufficient

«5-
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to support a finding in his Tavor but sufficient to balance the mandatory

inference of negligence., Burr v. Sherwin Villiams Co., 42 Cal.2d 682

268 P.2d 1041 (1954). If this meant merely thot the trier of fact was
to follow its usual procedure in resslving conflicting inferences--that
is, the party with the burden of proof wins on the issue if the inferences
arising from the evidence in his favor preponderate in convincing force,
but the adverse party wins if they do not-~then the Evidence Cade and
Section 646 have mede no substantive change in the law., If this meant,
however, that the trier of fact in some manner was required to weigh the
convincing force of the adverse party's evidence against the legal require-
ment that negligence be found, then the doctrine did not fit within the
presumptions scheme of the Evidence Code, In the absence of a decision,
however, it is impossible to determine how the Evidence Code may have
modified the prior law.

The requirsment in Section 646 that, upon request, an instruction be
given on the effect of res ipsa loguitur is consistent with the prior law,

See Bischoff v, Newby's Tire Service, 166 Cal. App.2d 563, 333 P.2d kb (1958);

36 CAL, JUR.2d, Negligence, § 340, p. 79 (1957).
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Memo 66-39

EXHIBIT IX

¢omment on Section 569
Time did npt‘p‘ef'mit-'ﬁﬂ to prepafe ah e‘kpanded comment té

' this section, We wu.ll prepare & supplement to the basic

memorandm if we are able to prepare the Gammen*b prior to

' the me_e_ting. |




Memo 6679 B¥RTST ©

April 19, 1555

Iaw Revision Commission
Scanford Unlversity
Stanford, Califormia

Gantlemen:

I have followed with interest the extensive work the law
Beviclon Comnisnion has done in preparing an Evidence Code for
adoption by the State leginlaturs. IXi 13 8 wost excelient plece
D8 WO, .

T would like to wake one sugzestion which I hope does not
.ecome too late to he called $to the attention of the Leglislature,
wuere Senate Bill 1310 and Assenbly Blll 233 have been introduced to
enact the propoued Ividence Ccde. .

Promeced seckbion 1152, 25 the conmend in the Commission's
recommendation mokoes clear, g denigned in part to eldwminate the
subtle distinetions set forth in Poanle v, Forster, 58 Cal.2d 257,
g8 to what otatewenbs made durdng getilosent nepotiatione are
gfmissible in evidonce agpinat 2 parly and what statements are not.
™e proposed section would esexniially pretest all conduct and
sratenents wade Juring nemedistions,

Tniz s & highly 4dnsirable result, Howover, it scend %o
e the presise lanpguage of sectlion 1152{a) as proposed by the
commission might well be oonstiued Yo preovont the sgction fronm
applying to many escinent domain cases, Seetion 1152(a) would make
inadminsible avidence of conduct and statesients fencerning cone-
promise of 1iablility for past events only., It speaks only of
promises or offers te a person "who 123 sustained or claims to have
sustalned loss or daaaio,” -

Hepgotiations for settlendnt of eminent dowmain proceedings
in sany ¢ases ceesur bvelore anyone hais sustained any lepally
comnencable damage, In wany cascs there is no rvight Lo lanediabe
possession by the condemnor and dla sany other ¢aves condeaniors
with such & right have not ¢exercized 16 at the time of settleuent
talks. The parties realliy negotiate concearning future 1labllity,
Thueg 1t 4o quite possible the ccourts would hold that the langnage
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of the subzection 1n ingoplicaklse fo such edlnent domaln proceedings,

Such & helding would e alenwvly contrary to the a:!.m of the
gosmission and alao, I tninlk, to the lezislative intent., The very

case which has atir«ulatgaj this aapaect of the proposed code pectlion
13 a condennstion case, Weonle ¢, Fopaten,

Ageordinsly, 1 suspest that the languape of section 1152{a)
be altered to recd senething like thia:

"riderice that a person has, iz compronmise or from
humind tazrdan mobives, furnizhed or offcred or pronlsed
to furnisa oongy or any other thing, act, or ascyvice
fo another wan has suatained o wlll sustaln or clolns
thal he has sustalned or will sustain locs Or dacafd,
28 well ad any condust on staboments worde L
nesobintiong theresf, is fnndaissible Lo prove his
liability {ep the lozp op damage or any park of it "

I tho conmlanion agrees that something along the lines
sugrested abvove should be done o pensve wnecertainty in Shoe
applicaiion of scobion 1152 to condounnatlion cases gonerally, perhaps
it cen draw the mtier %0 fhe alttenticon of the Legislature before -
final papsage of ¢tha bill,

Wery truly yours,

SHEARLES . VAN DEUSEN
CTVD:nw
gey Mo, Holloway Jones '
Vize c;w,imw, Stobe Bar Commiltiee
b1 Condemnatiom Law and Procedare

2y Ping Str«eet
S Francisco, Califomnia

beat MAMacKiilopn
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. [2] A collatera] gunstion is ruivedd by
the admission of the tofesionys vpos the
foundational evidence »f the proswintion
alone, The confessiornrs had boea admiltted
ard the Peopie’s cme restod before e
Jendart took the stamd as his own e
femse witness and gave testinony bea ring
ofs the woluntariness of hiv conrfeysions.
B defendant is in nn position to can-
plain of the order of proof, firs, breaese
he ddd not chadlenge thy relivbility vd dne
Poople's fourciational evidence 3 vesondl, B
dicted b0 present hi: aridence s b wl-

ustariness an part of diw defense rather

than a3 part of the founlitional voir dires
and, third, be mide no objtction b he
iptrul.:ltim isto evidene of his con feme

C"Han cowrt in Jockesm aid, KT8 UL at
page 593, 84 8,64 ot ppe 1'BL: YE by
.. btk presiodd st desirgble that in cmea
- to bte tried Bareslter o yroper detyrmbe -

sions. In shert, thet the jarors lheatil the
coefessions befose #hey heard c:fendants
testirnosty way not the favlt of fle proc.
dure, b was a cireannitince of his v
ranking.

We note, & pusming, that by indedicling
tha conboaions into erdlenoe the friad vonri
difl ot deprive the jury of the rigie 4
make the utimate detensiination of whstl.
or they were woluntary, He instroched the
jaty:

“The fatt that the veurt has almithed

intey ewvidemce the whegnd confession oy

adrpistion  of a defendant dots nm
~ bind thke jury fo aotept the rouwt's
© posclusion,, and the jurp, before
ey take 2 cenfeszion or adiisdps
inter comtidiemation, raust for itself Fnd
whether or bot il was & voluntiey
confession or admbuion, If #e juy
conclade: that s confessien o wl-
musion was pot pedd wilasharily, it

s the dgy of {he jury to entindy

disregmrd the swme sad not comsidiot

i for any purpuse.t

More peolomwd Questions are taised by
dedeaciant's necondt peint, that he wit
tithd to have the quetiban of woluitarines

heasd and determamed oulside the -presence

of the jurr. Jackson v. Denno rvakes @
clenr that bedore o juty & pemmitted o
har a cosfestion ble brial jodfee meast
detnitoine: hat it was fivem volunturdy,
and that all moastitazione] safegumds howe
Bews metd Xt €ons a0t tell us, howpre,
whether the fomdationsl eviden:e must
be fward by the Lourt ottside the jreasnce
of the jury, Dsdr the Maseichwsits
procoiure, wiukh Califomia folloes (1
ple v. Gonesles, M4 Caldd 8, 075 151
P2 251 People v Sclhaader, & CaM
P16 127, 44 CuiRpa. 199, 401 P od3),
the jury heays the feusdational eviduwe
upit which the tried cavizt makes the delo-
mination of 1rohumiariness, buat it der oot
hear the cenfersion wakns and sod he

“hiew of winndsrinews b made pehir i
. K Adatimdon of the omiferwion b1 O
e Jury whiel s mlindvatizg gtillt or (mwe-

e,
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friads jodge: bas determined (hat ‘e con-
fesnion. is. adwmiigible. In 3 feotrote in
Jadaon, 3% UG, at page 3743, 84 S.Cu it
page 1781, the oourt said: “Wi nix no
qmestion dm'e councerning the Nmsache-
setts procedure”  Thus the ot did not
disapgrowe the Massuchoseits and, a for-
tiori, the Cxhifonnia proceduse, hut nsjther
did & specifically or affinmmiively 5pprove
it.

These it nnuch. to be said £ defandant's
conteniion  that  foundationgl  evidence
ghoud be Scard by the judpe sutside the
preserwe of the jury, For ome thing, 23

Jacknon podats e by a foot<ante, BB US,

page 339, B S.CL page 1787:

“% % % an oaccused muy wdl be
detorred from testifying oo ghe vol-

- wikariness. issue when the jury is pres-
ent: lecause of his vulsecalility & im-
perchment by proot of prioe cenrie-
tionst amd broed cross-examnimtion,
biach af vrhose prejudicial efiects are
faniliae, The fear of sach |mpeach-
il and extrmsivie eross«Eramitation
i the presence of the jusy that is to

_Paas on puilt or innocemee as well as

 valluntaciciess sy induce @ deferudant
to remain silent, akthough be iy perbaps
the only sounoe of testimony oo the
Farts underlying the claim of coarcion.
Whare this ocours the debarminaboa of
vahntarwiesy is made uptn less than
al pf dhe: relevant evidtene”

Additionally, it is quite pessitle vhat in-
fexibiz ailk erente to the Magsachuseths pra-
eedyre mipht result in A jury fhearing
evideince pectinent to the guetion of vedk
miariness bk prejudicial and hadmise
dble ks to the guestion of guikt or iee
Bocene,  Far cwample, where a defends
ot iv charged with the comenizsien of
cines othe:r than that for whidu he iy
being trial, evidence concerming suh other
crinen is ardionvily iasdmisitle. But if
the dufeadhit wrere pramised ltenkncy or
Lamunity ns to the othor chargs s aw
Whieaned to confers, or threttemed with

haviag the degree of the other erime’
Ecrizied, muck svidence would b refen

vazi to B ilnree of voluslerikiess but not
to the guedior of puilt or infwcetice,

Erweser, o defendent i st left withe
ot & mrans e prota: kimself when sock
& choumstisty appeans ommindast, he can
cbriste prejudice to himsed f by naguesting
& Bearing qutsids the presmice af the jury,
Thers @ nthing sowsual abost this pro-
cedary::  maticas, offers of pmof, and
qutstions enneeriieg the admms bility of
evkbence (Peaple v, Gorg, 45 .24 776,
7Bb, 791 P.od 449), sre sdreguentty heard
outide thie presegoe of the jury., As the
defaxlat is coanily the ane who thas rea.
son 0 inject mattery inedirkaide as W
the queditn of guill, that bear on the
volerdtatiness of his confeysion, he is in a
postion te puorect himeclf By seguesting
a heariyg before the judge cueside the
prescrace OF the jury.  Siace evidemce o
be axddoced o prowe invohatariness is
pecnfiady withie the kuowleige of the
defendait, it i3 ot uoressosdble that the
tuwden rests an ki to regreest tlhal maatters
he regaeds as prejudicial on fiw quesiion
of puailt, fiest L heard omtride fhe presence
of the jusr.  If the trial julige holds the
cocfessian . Hrkuntary, the juwy never
heard sech fonmtlational eridesce On the
ottwen kanll, 3] the sonfeision is admitted,
whethet he will present prejudicial foun-
dational evidende to the jury dor their
determtiaticss 9! volualaiingst, rests with
the delemlant, To reqiire evidence of
valpetarineis, regardhess of s reature, 1o
be darst Begod outtside the oresende of the
jwy in emry ikstauoce wowd doem ume
neessary Jduplionson ander dhe Massache-
sebts proodiure wherein the cuestion of
valuntarionss witimately Tests willl the ja-
rors, » dfennination they camiot make
withant hearieg (he foundatinal evidencs,

3} ‘The upshos of onr intorpretation of
Jadksen v Vremno I that the $rial judpe
is requited; to. determine That tomtitutionat
reqironalts swveunding the making of
a confessin are proved before he admics
the cosfeision, and that the recond must
refiect dhi determerationn: gt it does apt’
roquire that the court hear the foundu-

tore] ¢viderce nut of the presemce of the
jury wifess dhe defondare: so requests and
airsmymits ks reguest with 3 showing
timt odidenee profiered or t e addiced
i ivad miteitic 2% o the gumbicn of mult
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EXHIBIT XIX

The lasgt time this matter was considered the Commission requested
that the staff provide copies of the original correspondence which
resulted in the inclusion of the amepdment to subdivision (c¢) in
Section 403 the next time this amendment was considered.

Attached is a series of letters that resulted in the inelusion of
the smendment of subdivision (c) of Section 403. You will note that
an awendment of subidivision {c¢} was suggested by Cormissioner McDonough
in an effort to identify the nature of the sbjection to Secfions 400-h06
voiced by Justice Kaus, dJustice Kaus stated that the amendment appezred to
be desirable, but that his objection was more basic, We spent considerable
time discugsing the basic objection of Justice Xaous and finally concluded
that no change was needed, We did not further discuss the amendment to
subdivision (¢} that was initially adopted in an effort to meet the
objection voiced by Justice Kaus.

Attached as a part of this exhibit are the following:

{1} A letter from Justice Kaus dated September 28, 1965,

{2) A letter from Commissioner McDonough to Justice Kaus dated
October 19, 1965,

{3) A letter from Justice Kaus dated November 1, 1965.
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Profegpey John R. MoDonouagh
Caiifernis Ias Revisicn Soumission
Schoeol of Law

Stanford Untversity

Stanford, California

Dear Johns

Regponding to your kingd invitatlon for come
ments on the Bvidence Coda, here are twe griticisss
which I bellieve ars valid. BHoth des} with "prelime
inary determinations,” sections 400-40£,

The first s this: I camwov find a Loa@
resaon for the provision in section 403 (¢} {1} te
the effect that un reguest the Judge must instsuect
the Jury to dstermine whether the preliminary fact
axints and to disregard the evidence unless they find
thet it axists. While thare mty b2 zituations where
it 48 desiradble to inatruct saparadsly wiih respect
to prelimingary fecets, offhend I cannod think of a case
where the same objactive ls not schieved zilther Ly the
court®s Iinstructions on the substantive Zaw or just
plain common sense. {(The only sxcepbion o this
rather aweapin%eatat&mant might be in 3 situation
under gection 302 {a) {(2) such &8 where there pay
be doubt Bt the =nd of & witnems' testimony, whether
or not he 18 epesking frow persoral Knowliadge or
basing what he says on hearsay. )

Taike the slisssical sxsxple, wmentiomed in
your discsusaion, of the contrect allegadly negotisted
for D by D's alleged agent, A, Hers whatever contract

A might have pade, the Jjury csnnot find «gainet D in
the acticn unless they Find the prelimivary fact of
agengy to be proved; sonverzaly, even if they find
thet & was Dl agent, they camnoet holé D uniess they
find thet A did in fect nmepotiaste 4%, Obvioualy the
court wiil hove to tell thaw axsetly rhat in iis in-
struotions on the ﬁu&at&ﬁﬁ&aﬁ e, Addiftionnl
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charges to disregerd the evidance of ageney unless
they find thet thore w88 a sombrac: and fo disrezard
the evidsnse &5 To Lhs saking of e oontract unless
they Tind therw was as0u0¥, can oniy confupe.

Or take the suthenticity ol & writing. atey-
ing in thae ecatrast flsld, asmums Lhat P oproduces An
gréer for goods mrsd has eviﬁsﬁta gulficlent to suntsin
8 Fimding e D sigwed ib,. D proguces eviience that
the sigrature 18 2 forgery. ABsumipng that there is no
other basisg for belding U £o the contract, here again
the Instructions om hwe substantive law will cover the
evidentiary polnt. The court wilil simply tell the Jury
that if D signed thas oyrder ke is bound to the deal and
that if he 4id not, he wins the lswsuit, wWhy tell them
to disregard the wriiing?

dspume & 2itusbion under 403 (&) (4): the
izave ia the s5tate of oing of X. Thers lz zvidence
that X seid: "I &» soared of ¥." There is also
evidsance Lo the sffeat that the stabensnt was mede by
Z, not by X. ¥hy ia 1t necousary o tell the Jury teo
diarsgard the stsbamant LT they find 1t was oade by £9
If they have suough aanes o be ob & Jury, thesy have
snough aense to reallze Bt ordinnrlily 10 2 says that
he is smearad of ¥, this stotemsnt Shwrows po Light on
¥'s etabes of mise. (0F couree 4f fhe Fech that £
fears ¥ zhould, by any shancs, be prmvaﬁmv& of ¥a
gtate ag'miﬁﬁ « Er pight Be ihé& sade,; Tor cxBople, I8
the alleged Us@r wad BusSed LY an a%ﬁaéz 7 K G 4
and X - 1% snould not be ﬁiﬁ?@b&?ﬁ@é Bt 81l.}

A I sald before I can concsive o 3p2alizl
instrustions belosw uveeful in 8 sase undsr 403 (&) (2],
I have ssen witpouses et on the giand, Eurparﬁaéiy
tastifving te {haly own obazerveiblons., Alter &
thorough g&iﬁg«ﬂ*a. T AR »ﬁamara*anﬁ it appesr
pretity ochiss Hasth h%m wii; wm nm«‘»m:" &h%*ﬁ‘*”f@ﬁ vary
1ittie and got most of his ix Llam 4
On redirect counsel HMEnNBESs ﬁe x@ﬂaﬁé”:

When he leaver wis atend he leaves s d
pression thet be giw & 336%le bit Lesn ¢ ¢
bed on dirsct and readirect and perbapz a ivile bit




Btie . Baus
Niwdice

: AT s o Ty .
vl G ot :.-'-')i;lf}ﬁi.'d_ﬁ_
Stute of Balitorma

Bixie Fadidtug, Tos Kuygeles

Page 4. Septealer A, 15635

wore Wen his &uowers on eross~examinsticn imsly.
Hore I ocan see &n ocoadsion for the eosurt frnadructing
the Jury that they must disregard everybuing the
wiltrees sald unlosa he pereonglily observed 1%, he-
cause, of course, =ven the haarszy is probative, bub
not adnisaible.

Fo sum It 1Y up: There gre nough cages
which sra reverasd Lecause of an srrimatus Instruction
to which, &8 & matber of fact, the Juwsy never pald the
silghtest ettention. It sesma €0 La rather foclimh to
forge btrial sourts %o give additional instrusilons
which, In truth, arse nothing but instructiors onn aud-
stantive law stabted in evidentiary languass.

By mest oriticlen is cwis 403 {m: {4} itmelrr.
I believe that it 13 too brotd, %at in meat siztuations
the identity of 2 hesrisy deciersn? s & preiimingry
faet which should be delternined by The Judpes undar
section 405 end that the Jwmission was misied by the
axsmple Lt clibss Lo prove ity thaory.

Trda exBmpls iavoeivesd the so-callsd “stabe
of mirgd” oxcepiilon So the hearsay rula@ Bava, of
courge, i3 1t is the stabz of alpd of X Swmi iz in
iasue, the relevance of he declarstion does depend,
in most cazes 3t laszd, on the identiiy of the 4¢~
glavawni., I& you gre foviag o pyove (het Joo loves
Sue, it sheds no lisb” the fogue 0 5% sws BRIL
whe daclarsd his sl leolion,

‘ But shen yuvu deal with ofhsr vraapilons Lo
the nearssy Mg, the Aduensity of the '
ugualily doea nobh ifnvolvae & TeigvARCY pv

Take an oxén,. .23 é; D's gheuiiauwe, hag an
intersection collision «ith ¥ which ia watched &y D
arng & from the sidewslx. Soeetims &ftsr the acsident
D and A wiallk gway frop tha iﬁi&?ﬁ&@timﬁ and ¥ tesbi~
fies that he nesrd D ssy:  "That fool ¥ #an the ved
1ight.” D mainteins enst LIt was R who snda KAt

it
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statgment., Hare the evidencs is relgrnni rhosvap
pide the steiswent but, Ghsznt sae f**.’hm zxesptiom
to Lhe netrsAy ruie, adnlzalble only 17 Yow daslane
at wis D, The question of adwiseibilier iz onp of
lggal competescy omly.

Take an syumple under zZéullon 1347 The
prosacutlion cisins btiat D shot both X and ¥. After
the ahooting In which X wap moriteliy woundsd and Y
only superficially, one of the two, but the issus
is which one, tells the police that D was ths ase-
seliant. Assuning that it iz sadisfactorily proved
that I was “under & sense of lmmediate impending
desth™ but ¥ was nob, the adulssibilisty of the
deslaration depamis on the ldentity of the deciar
ant, but 1t iz probative whosver smade 1t. Fuytharw
mora, If the admissibility is delermined by the Jury,
they will hesy the svidence which yalses & Jackson v.

Denno probles.

It iz asay to sultiply exapples Bnd I remish
the t&mpt&tiam@ Aftar 211 my ¢erltislsw has no
2311830y uniess 1% wag the Iintention of the Commission
to have the Jury declde preliminmry questions involve
ing relevanay sfrgd the fudge those involvling legsl
ecmpetaney. Abaant constitutional problems, thera 1s
nos absciutely coupellilny rsason ehy 5% lasal some pre-
Szinary questicns involiving coapsiency anould not de
dacided by the Jury., We 60 this today - in 2 sodifled
fashlon « in the cdse of sonfegslons, ﬁfiﬂ% deslare
tione and coven spontansous sxslamationz. (Pegpie v,
Xeelirn, 197 08}, iep. 24 **“q} Howeveor, [ 40 bHeiiave
TREE 1t wme ihe Iatsadtien ol the DoBmission ta aonfine
the Jury W2 ﬁw&gimanmx» gruaztlme invalving relevangy
Wnde 12 mads zlesr Lo ouwe by the offiswal commani ?%’1uﬂ-
tpg section 403, wWaé 1 aw poiuding ~wi Chersifore 1
Act 8o much & mistale in policy, 88 an inconalisstency.
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It wer good sseling you mgein at Sacramento.
Plagse come 2nd sae me 1f you are dowm here.

Sincerely,

/gvr

oQt

Frofepsor John H, DeMoully
3tanford Unlvaraity
Stanford, Csilifornis

Joseph A, Brll

Attorney &t law

120 iirden Avenue

long Bsack, Californis 908BCZ

Herwan F. Zelvin

Attorney &t Zaw

523 weslt Sixth Sirsst

Los Anzelss, Califernisn 90014

Bighard H. Reatinge

Attoraney st law

58 South Spring Streed

los Angeles, (ailfornds 90013

Sepiembar 28, 1965



October 19, 1965

Honorabls Otto M. Xaus
District Court of Appesl
3tate b

Ios Angele=n, Celiifornis

Desr Otto:

Thark you very mch for your recent letler commenting
on Sections 400-%06 of the Evidence Code.

I had not responded soongr pending dizcussion of the
pointa you raise at cur October meeting, held last weekend.
Ve had bafoare uz at that Lime not only your letter bat also
the staff mencrandus snelosed.

We contluded that you had made $wo main polnts in your
letter: First, thet It would be unfoartunste if the instmic-
tions referred to in 3ection 403 {o) were requested and mede
in situstions whers they wvould be quiie unpecesasry under
the circumstancesr: Second, theat the Comment (o Seotion #03
ia mizleading insofar fs it may be resd Yo suggest that all
avidence excluded itnereunder is irrejlevant to the case.

We agree with you on both points.

We are considering repesiing or modifying subsection (c)
of Section 403, e contirmie to think thad such so instrue-
tion would be approprixie 1 given snd that the adverse perty
is entitled Lo azk thet 1% be glwen. Bl ve army convineed that
it is undesirable o drswv attentlon explicitily to these truths
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and to appear Lo compe’ the triel judge to grant the request
in those ogses where *the lnstructions would bo superfluous

and misleading.

We cannot, unfartunately, rewrite tns Comment. That it
was nade by uz and adopted by thy legislative comaittees ia
an historical fact -~ & bell that cannct be “unmung.” If we
do revise Ssctica 40D as suggealed above, ve ocan write and
publiiszh and sugzzest that the legislative comdtteeas adopt e
comment oxplairing ihat revision which would, inter alia,
aliminate the aomewhatl confusing use of the tsrm "relsvance"
in cur originmal comment on Sectlon Q3.

All of thiz proceods on the theory that you are not
challenging the basic clansificstion mads in Sections 40%and
BO%S -= 4.6.. thAL you sre not suggesting that the judge declde
question: the Evidence Code gives Lo the jury, or vice wersa.

To be sure thet this is so, and to obltain any further eniightsn~
ment or the Soomission on Hhis diffionlt subject that you may
be able to provide, Messrs. RBell and Reatinge wilil endeavor to
discuss bhls matisr with vyou &t & mubtually conveniernt time
pricr Y6 our se¥t ameilling.

¥e approciste yowor interest in our work and your helpful
cunets. Yo wolld welonue eny furiher ocoumertsa which you
might be @dliing to mend us,

With kindest parsenel rezaras, I anm
Singerely pours,
Johin F. McDonousgh

JRM:mh
Enclosurs
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Profasgor John R, Malwnough
falifornia law Rsvigion Commimsgion
School of law

Stanford Universiiy

Stanford, Calirernis

Dear Johr:

Thank 35 for your prompt reply of October
9. Ist me gel ~ight down to business:

ﬁf Ek‘if:ﬁ;i,;?ﬂ 3%03 {ﬂ_:im{}_lt I thine woy are
perfectly pight and the hest solution 1s simply e
delete the werds "and on request shall" from the
eection., One z&n only hope that not oo many Judges
will feel sncouragsed Lo &vall themsslvesa of the per-
mission which =11 remain in the statute., 43 I shall
try to elianor&te helow, 1t 12 a falrly good rule of
thumh that whonever 8 Judge fecle he ghould tell the
Jury that 1t wuat, under certaln circumstances, dis-
regard evidencs which the Jjudge has admittad, he has
not done hig Job aomevwhere along the line.

Re section 403 {a) (4)1 I most definitely
feel that it is not only the cooment that is wrong,
put the section iteell. To me the comment wae merely
& slue to the procass of roasonlng whieh, I thought,
wisled the Cosmission, I did not know 1t was done
with premeditation &nd deliberation. I definitely
gontend thaet the rule ahould be that where the legal
competency, &g disatingulished from relsvancy, of a
hearsay declaration deperds on the identity of the
speaker, then, if there is 8 dispute concerning the
identity, 1t must be resoslved by the judge,

As I koid you in wmy lagt letter, I don't
guppose the world will come o &an end if the lew is
otherwise, but the trial of Jjury cases will be even
nore complicated than 1t &lready is;, nor doss the right
to trial by Jury demend tha solution of the Code and,
ir it does, the Code is not consistant.
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I have read the ataff wemo with grest
interest and it sounds most persuasive, garticularly
the bit about me having a ressonable mind, but I
think that everything out that part can be refuted.

1. First of 8}l - and thia is really, I
believe, tne viita) distinctiom betvienn my approach
and thet of the aiafl{ mewo, 1 thin. there iz a funda-
mental misunderstanding in the mews concerning the
function of "authentlzcation.”

I toink I m“'t&ﬁﬁ“d last fime That in my
opinion section 403 {a) {3) is illusory. because
evidence of autu&nxicit; of a writing resally is
oniy evidencsy which xalkes g plecs of paper relevant
gngé relevancy is covered Ly secsim 403 {a) {1},
Thie Is expre snlg recognized by tie firat sentences
of the comment o 5autien 1A,

Buat ral&vana; iz not &1 there is to
adwlssibliicy, iF & technleal vvie, such as hearsay,
privilege or the Best Bvldence ™ie Lm in the way,

When vespaet Lo &1l gveh techndceal rules,
the spprotch of the Code s gepfectly orthodox and
gut of dazapdy of ZossivillLies the Lhegericn have
encsen & smeil Torner of Lhée hsarssy rule Lo get
their foot I the door,

s,amﬂ 8 isttur frogm X
Lc’teﬁ to Le such, it ia
L 3 17 &8 guestion of fact
2y s zdvice WRE sought to
Espctisﬁ 9863, If such
8 guestlon & B e duciﬁ&& witn finality
by the court oERetlon S, I the ¢clalon 1
ageines Lhe {Aﬁ”@ c 2{ the letwr, i% iﬁ ouf and

the &% ﬁmznnfagg;&az ‘
o hin attorsey 1s
not sulomstionily a.,ma
apises whethney Lhs ot@
commit & ori

4 EJ‘F
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stays out, if it is in his iavor, the opponent is
not entltled to an Instruction to disregard 1%,
even if ineldentally there way b2 a good deax of
evidence in the casge,pro and ¢on, concerning the
client's purpose in seclng bthe lawyer, Thils is
all expresaly recognised by section 405 (L) {2).
Why have & diffsrent rule i the prellmirery
guestlion is She identity of & apeaker, rather than
the purpose of a cllentt :

Of course, where the ldentlty .f the speaker
affects relevancy only, or if the oniy dispute is
waether & heargay dacliarvation, compstent 11 made, was
in fact made, there will be pothling for the judpe to
decide, That is frue of the example pub in e come
nent to secticn 403 (a} (4) and is aleo trae of the
exanple starting nesar the bottom of perge 10 of the
atalf mewo, In that exanple the only gueation is
whether or not 8 concededly dylng person identified
hls assailant. Fhere belng no guestion as to the
admisgibility of the statement If 1t was meoe, T apree
that the problem is for the Jury. These cases jilfer
markedly from the ones I am Lalking about, where the
declaration is relevant, whosver made 1t, bhut aduise-
gible only il the declarant wias £ particular person.

i realize that this aralysis makes it soszible

for a party to determine with & 1i¢tle cunning

whether the admlssibiliiy of a sptatement wi.i or

will not be for the court. Assume that D 13 ine

volved in a traffic seceldent at an intersecation,

having got there un Wilshire Bouleverd. Assupe 1t is
his recclilection that alter the accldent s bystander
said: "The light for Wiishire traffic was red.”
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Agsyune L oy o nhat e sbatement
Was made U J wé Ax Yight 1t out on un
factual o _ & Lty the question of
uum*waitf}*’“fﬁn wid by for ihe 5:¢5r on Lhie sbher
hend he could simply aeny Laviing nade the stabe-

e

ment without «fTerdinz evidence that someons elise
made Lt and i1t would tnen be up to the Jury to
consider whether D éid or did not make the atate-
ment. But what 1s so «xirsordinary aboul thalt? A
defendant In & criminal case, willing to perjure
admself, has the cholce of offering evidence that
4 confeasglon was ceerced or claiming that he naver
aqonfessed.

2, ¥ith 211 dus respect the stall wemo nuta
the cari beiore the horse where iL appeals Lo the
tight to Jury trial, The rules of avidence as we
know thom today and teicl by Jury as 1t eventually
developed were nceh lnyented by one genlus 1in one day.
Apout 100 yecars or BO 8gv the courts began to be
gware or the fact that i we are goling o have pe=-
gtrictive rules of evldencoe the applicabiliity of
which denends on the dlsputed facts, then trial by
Jury with a1) disoated factg subnitted to the jury,
bacomes, Itnough net an impossibillty, at least hope-
Jessly lwmpraciical and destructive of many of the
purposes or wilelh the restrictive rules were ¢reated
In the first place. That 1g cf courss particularly
true in the Ti«lg of privilegss, but certalniy to
some excent Lrue =ven when 1t comes to hearsay. I
at least one of the reapons for the hearsay ﬂule wag
that an uneducatsd Jupy cannot properiy evaiuate un-
sworn and unexamined hearsay, suraly & residue of
that rule muat be the thoughit that once the Jjury h.s
heard the heavsay, it Wwilil not be able to diznissg 1t
from ite mind, even though 1t makes & fact finding
that makes the hearpsy inadwinslble,. That, I submlt
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ts precisely the ildea of Jeckson v, DeEmne, so if
we are going to wave any constitutionel {legs, I
think I am on the side of the angels, rather than
the statfl,

But I do not think that a comstitutional
problem iz invelved, The gueation iz not whether
the parties are enui tied to & right to trizl by
Jury but whether such s right mneompasseﬁ having
Che Jury pass on preliminary guestions of fact on
wilch the admisaibility of the evidence for technl-
cal reasons depends. Wlth very few sxceptions in
this atabe -~ such a8 the present Caillornis "humane”
rule on confessions, dying declarations and exclted
utterances, it has aluays been the rule thet such
guestlons are not for the Jury and whet gobs xe ia
that the Code recognizes this even tw the extent of
changing hthe Callforn;a RE:RE: with reanent (o Tha 2¥-

cepblions J.8% meniloned, bulb dn LFF@ cre ietie a
of identlty o0 hearsay d clarants comez up with a
brand new hevesy., Tnods iz 3lke 5 dreels gdving op

% o -
oooge Ior dopw
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dh ek
DULDLE: 10 30 lonigb,
. b -1 . gy g P i
prelizinary gucsvionge of
At < " ~ . 2 T e
the relevancy only ~ are fop

wiere the preliminary questlion
one of the altimauc guastions
Stete v, lee, 327 la. (UTT, whers ok Canne cuestion
Wag wheEher “the fe;«raaxt &% the counsel Labie was
Lee who hed ¢oncededly done ibe kiliing and the trial
frdpe wounld not pevalt V;a1 Lo Lo tesatify foat the
daefermant was not her husbs g ~ Wives were Lrnoospeltent
in those days - hecaune on conilicting evidence he
believed thaet sha was warcicd o bhe fellow in the
courtroan,. He was Aphcﬁﬁ and wost wylters thlnx he

. waa correct., (See 50 Harv.L.Rev. 392, 4CH.}

See

m
t"f,s
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3, The PBoyls v, Wiasman; Nu far v, Treynor
dichotony and Morgan'®s vliews aboul 1% have nothing
whatsoever to do with this problem, When the pro=
ponent trice to Introduce gecondary evidence of a
document, Decausge of 1ts losa without his fault, and
the opponent takes the position that either the
documaent never cxfisfed or that he has the opiglnal
in the courtroom and its contents are different frow
the contents of the documeni of which proponent
offers to give scoondary evidence, there are Two
distinct isoclated problews: 1. was the criginal
lost without fraud on the part of the proponent; and
2, dld the origlnai ever exist and, i it did, what
wap in 1t?

The angwer Yo the fral problenm Involives
the soplicatlon of & feehricel rule of evidence, the
oy

3 W oproblem la cloarly for the jury. I we are
gedng to foliow the orthodox rule apy dispuie az to
the Tirat ppeblem nasi 2o resolved by Lhe ;uﬁﬁaf

Ever thouph there 45 svidence « and 1. may te cvidence
which he helleves = that the plginal never axlsted,
For tze rurpose of thig ruiin& ne must agsume that 1t
dig., Whlle ihis seounds vechnicel, it iz pyeciosly

the woa tion waven by Profe : U“fc?, oy the Mode]
'og_ (oY R iﬁ nee {4 ALY - pec !ummchpj nd by UYoniiorm
Ruls TC {Z ) i e . anything Lo aeorrespond

Chadbvourn recommended

o TRE LR BBV, DO

¢ neroiore zgaume that

, o the wrellvdinary questlon of

whiethor or not tQu le Anal has seen nustrnyaﬁp even

tﬂ“ugh thers hP 4 guesgtion ol fact whsther 1t ever
stad, For Morgen's rationale of tnis rule see 40

Har?a?d law Review, 420. Anyhow, nobudy s fighting

pohady on thils @ueatian and I don't know why the staff

mens brought 14 ue.

in :?}F‘ £ ou
adoption
miszstion R
sectinn 445
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whebther yau b

one of t*~z?ﬁ
charged with i o rior
whathar op nuﬁ ﬁiaﬂ a@nt R wan FET Y
his passengsr who sald: I s Loaded” the problem
1s simply one of relevency. On the other hand, AT
the probliem is whether 1f was T or X who wrote the
unsigned stategent: "Belore the asceident o had
had 10 highballs”, the ptatement iz relevant whoe
aever made 1t bul admisslible only I3 was D,

—mci:’s_‘.,

Be 1 b&d origieoally lotzided to go thoough
the various exsmples in Lhe ptall mewo one by one,
but I think I would bore you to tears 37 I did, I
can take the exampls on page ;eéven and maix: my point:
This ia & asituation where afser the scciden. & state-
ment purportedly vritten by D Lo the effect thact D
wWas driving too fapt and wies uruak, 19 in the cQirte
room. Before this statement Lan be sdmiitied wrleos
matterz must be pﬁovaﬁs 3. Thaet 1t wos mpade by
someone HAVING peracnal nowliedge; gection ii"i':‘_j: (&)
{2}; and 2. that 1h@w nomeone ia D {sectlion 1220),

If 3% weg & pergon uho apole Ton personal «nowledps
the atatement i: clearly relisvant and only & prius
facle cupe A8 necesgary tou et i inte evidence, us
far ss relevancy is concerned; but LI there is a
dispute whether what person is I, L say, but the Code
is to the combrary, ithis dispute must be rescived hy
the court. OUtherwlse the jury will irev?iiably hear
the statement, even ir 1t la leter on instracied to
disregard 1t unlese 1t ig satisflied that the wrilter
wag I'. The rule should be, that 1T the crurt finde
that D did not write the svatement, it la cut for mil
purpcoses. The fact that thers 18 prima facle avile
dence of authentication by I is beslde the point,
since authentication only goes to relevansy.
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Why get so excited about thla? A lawyer who
has & notarized statement I{rom & purported eyewltness
in his briefcase, but 1is unable to produce the witness
in court, has &n authenticeted relevant statemant :
wnlch wilil not get into evidence, uniess & hearsiy ex-
ception applles. There is n¢ reason why thia state-
ment should go to the Jury if the proponent can meke
out 8 weak prima fscle case that it was agsinst the
witness® pecunlary interest to make 1t, if the evi-
dence to the contrary la ovarwhelming and belileved by
the trial Judge, 7The Code is In accord, because the
preliminary guestion here ls not ldentity wut interest.
All the language 9f the satalfl mewmo sbout depriving
someone of the pright to Jury trial 1s every bit as ap-
plicable to ths example put,

On the other hand if the satatement 1a admitted
inte evidence bersuse the courdt {inds that D made 1t,
there i3 nothing %o preclude D frow trying to convingce
the Jury that he did not make it, hec&use naturelly
such evidence would datract from the welght of the
statement. To be sure, the Jlupry might still attach
some probative velue f¢ 1t ~ that depends on many other
factors - but this ig not 8 very unigue situstion.
Under the Code if the court finde a confesslon to have
been voluntary, in spite of conflietling evldence, the
defendant may still present his evidence of coersion
to the Jury to affect the wei:iht of the confesslon
{§ #06) but he is not entitled to an instructicon that
1t should be dispegarded {§ 405 (b) {2).} Wiy no
gecond crack here, if the stafl memo thinke 1t is so
vital in caBe of & written admlssion of apezd after
an sutomoblile accident?

Throughout the staff memo the rhetorical
gqueation L3 roised "why should B be prevented from
contesbing the authenticity before the Jury?" As I
have tried to show, if on a dlzpute as Lo the identity
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of the maker ine statement ls admitted, there is
nothdng Lo prevent the opponent fros disputing the
suthentlicliy to alfect the weignt. e lg simply
not entitl&ﬂ to an Instrection thay the jury ahould
dlsregard 1t alsogether 47 its findling of authore
ship is different from the judge’s. This is fTrue
with regpect fto &1l other prelisimsry questiona of
fact and fthere 1s no roagon for a dlilevent ape
proach here {§ 408 {u] {(2).

i the statemoent L nobt adaelittsd, there ia
of course notiing to pregent to¢ the jury concerning
its auvthorship. %Xt is then the provonent who will
complain that authenticity should b2 declded by the
Jury. Ir ordsr to perveusds pe thet this iz a sufls
filcient reason Lo Gepurtlng from fne orihodox pale
of sectiou 405, you would have Lo Gononstrate that
when the dispute concerny the authendleity of 2 heapw
say declaration that zoe darticular guestion of lact
is go ubtterly diffescut freom 2oy ofthwer guestlon of
fact which ney apriss with cespect Lo praliminary
quegtlions, that 1t dugsrves different treatment 1t is
aim;l; ﬁart ol thw that evidanﬂuj admias;bla

Lo Irary Tact exists,
: A T r.J.q.s‘“
Eis yna&

bt

ST feéd

VR .
appilied
egually hav

LW WOHHAD j*v th& pfﬂ%@&ﬂtiﬁﬁq bfﬁr.;;
indifferently %o both aldes of elivii 1lv
tends Lo the coensistent presepvetion & o w708
of exclusionary evidentiel prineiples.,” (L0 Hﬁ??. L.
Rev,, p. 413.)
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X have already arranged to have lunch with
Joe Ball and Dick Keatinge to discuss thism. AaAfter
I sterted o write Whils letter o you, I got one from
Joe Ball, Now I Know how Momes felt when he gaw the
Jews danclng around the golden calf. Joe thinks, if
I understand hiw corwckly, that even prellmlnsry
questicons under seailon 405 must be submltied to the
Jury 1f a question of credlbility of wltnesses arises,
I et him briefiy alter pevelving his letiter sndg he
means 1t, Thus, I zssume, he would submit the
guestlon whether a confesslon is admlsaidble, because
8lieged tU be coeraeg, a8 a jury guestlon 1l the dew-
fendant &nd the police officer differ in their
versions. I think the Zode iz slezarly to the contrary,
but I am not sure amnuether Joe thinks the Code i wrong
or whether he interprets At diflerently than I do.
Anyhow, as of this woment, he and I sre about as far
apart on this entire peoblem as we can be, sinee: ne
doeg not heliave 1“ the correctness of the aszumptions
on whilch vy whole arourent was Sbsed. 1 have, however,
tried to lobby with Dick h&atin@e to equal the ix,

Throushout Bods lebber 1 have azioa orabh the
area I am talking about ils the only one whers the
Coda departs from crihodoxy. Just for tho esoore,
this way be an oversitavtensnt, Vbviously zsciicns
1222 apnd 1223 admltting authorized admissions and com
conagplrators sratesznis are at legsgt prlos Tecle
neretical, aince the evidence 1s teo be adunlited after
admission of evldence suffileclent "to sustaln a 'ind-
ing". Before I get too not under the collar about 1t,
I want to do 8 1ittle more Ghinking, bui cannot re-
sist the temptation to polnt out that as far as co-
conspirators astatements sre concerned, Chadbourn's
recommendations concerning proofl of the preliminary

we
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The BEvidence Code was enacted in 1965 upon recommendation of the
California Law Revision Commission.

Resoluticm Chapter 130 of the Statutes of 1965 directed the Com-
mission to continue its atudy of the Bvidence Code. Pursumnt to this
directive, the Commissicn has undertaken two projects:

(1) A study to determine vhether any substantive, technical, or -
clarifying changea should be made in the Evldence Code,

(2) A study of the other California codes to determine what
changes are needed in view of the enactment of the Evidence Code.

This recommendation is concerned with the changes that are needed
in the Evidence Code. A series of separate recormendations will deal
with the changes needed in other codes.

Respectfully submitted,

RICHARD H, KEATINGE,
Chairman




RECOMMENDATICON
of the
CALIFORNIA IAU REVISICN CCMMISSION
relating to
THE EVIDENCE CODE

Humber 1 -~ Evidence Code Revisicns

In 1965, upon the recomrendation of the Law Revision Commiesion, thc
Legislature enacted a new Califcrnia Evidence Code. The effective lda.te
of the new code wae postponed until January 1967 to give lawyers and
Judges an opportunity to become familisr with its provisions before they
were required to apply them.

The Commission contemplated that, as lawyers and Judges became
familiar with the provisions of the Evidence Code, they would £ind some
of its provisions in need of clarification or revisiocn., The Commiesion
has recelved and considered a nm‘.b_er of suggestiocns .felating t0 the new
code., In the light of this consideration, the Commission recommends the
foilowing revisions of the Evidence Code:

1. 8ection 402(b) now permits a hearing on the admissibility of a
confession or admissicn in a criminal case to be held in the presence
of the jury if the defendant does not object. It has 'beer; sugagnteﬂ

that, in the light of the considerations identified in Jackson v. Denno,

378 U.S. 368 (196L4), the provisions of Section %02(%) may not a-tdeq_uatel}f
protect the rights of the accused and thei otherwise valid convictions
might be reversed if the defendant did not actually waive his right to
& hearing beyond the presence and hearing of the jury. To obviate this
poesibility, Section 402(b) should be revised to require the preliminary
hearing on the admissibllity of a confession or admission in a criminal

-1-
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case to be held out of the presence of the jury unless the defendant
expressly walves his right to the out-of-court hearing and such walver
is made a matter of record.

2. Sections 412 and %13 authorize the trier of fact, in determin-
ing what inferences to draw from the evidence, to consider the failure
of & party to explaln or deny the evidence or facts in the case against
him, his wiliful suppression of evidence, or his production of weaker
evidence when it was within his power to have produced stronger.

In Griffin v. Californie, 381 U.8, 763 (1965}, the United States

Supreme Couxt held that comment by the court or counsel upon a criminal
defendant's failure to produce or explain evidence, vhen such failure
is predicated on an assertion of the constituticnal right of & persco
to refuse to testify against himself, viclates the defendant's rights
under the 1l4th Amendment of the United States Comstitution.

The Commission considered revising Sections 412 and 413 to indicate
the nature of the constitutional limitation on the rules they express.
The Commission determined to maiie no recommendatgion in this regard,
however, for the extent of the constitutional limitation is as yet un-
certaln. Morecver, all sections in the code, not merely these two
sectiong, are subject to whatever constitutionsl limitations may be
found applicable in the particular situations vhere they are spplied.
An amendment of these sections providing thet they are subject to a con-
stitutional limitation in & particular situtation would merely state an
obvious truism.

3. The Evidence Code divides rebuttable presumptions into two

classifications and explains the manner in which each class affecte the

-




()

factfinding process. See EVIDENCE CODE §§ 600-607. Although several
gpecific presumptions are listed and classified in the Evidence Code,
the code does not codify most of the presumptions found in Cslifornia
law. It contains only some of the statutory presumptions that were
formerly found in the Code of Civi) Procedure and a few common lew pre-
sumptions that were ldentifled closely with those statutory presumptions.
As they arise in the cases, other presumptions must be classified by the
courte in accordance with the clesaification scheme established by the
code.

Thus, the BEvidence Code does not contain any provisiocns specificaelly
mentioning elther the doctrine of res ipsa loquitur or the presumption of
negligence thet arises from proof of a violation of law., Because of the
frequency with which the declsion of cases requires the application of
these rules, however, the code should deal explicitly with them in the
manner recommended below.

4, Prior to the effective date of the Evidence Code, the California
courts held that the doctrine of res ipsa loguitur was an inference, not
a presumption. But it was "a special kind of inference" whose effect was
"somewhat skin to that of a presumption,” for if the facts giving rise to
the doctrine were established, the Jury was required to fird the defendant
negligent unless he produced evidence to rebut the inference. Burr v.

Sherwin Williams Co., 42 Cal.2d 682, 268 P.2d 1041 (1954).

Since the effective date of the Evidence Code (January 1, 1967), it
seems clear that the doctrine has been a preswmption, for the effect of

the doctrine as stated in the Sherwin Williams case is precisely the

effect of a presumption under the Bvidence Code when there has been no

...3-
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evidence introduced to overcome the presumed Tact. OSee EVIDENCE CCODE
§§ 600, 604, 606 and the Commenis thereto.

It is uncertain, however; whether the docirine is a presumption
affecting the burden of proof or & presumption affecting the burden of
producing evidence. And, in the absence of a decision, it is impossible
to determine how the Evidence Code may have modified the prior law in
this respect.

Priocr to the effective date of the Evidence Code, the doetrine of

res ipesa loguitwr did not shift the burden of proof. Hardin v. San Jose

City Lines, Inc., 4l Cal.2d 432, 260 P.2d 63 {1953). The cases con-

sidering res ipssa loqultur stated, however, that the doctrine required
the adverse party ¢ come forward with evidence not merely sufficlent
to support a finding that he was not negligent but sufficient to balance

the inference of negligence, ©See, e.g., Hardin v. San Jose City Lines,

Inc., 41 Cal.2d 432, 437, 260 P.2d 63 (1953). If éuch statemente merely

neant that the trier of feet wras to follow 1ts usuwal procedure in balancing

conflicting evidence-~1.e., the party with the burden of proof wine on the

issue if the inference of negligence arising from the evidence in his

favor preponderates in convincing force, but the adverse party wine if it

does not~-then res ipsa loquitur in the California cases has been what the

Tvidence Code describes as a presumpticn affecting the burden of producing

evidence. If such statements mesnt, however, that the trier of fact must
in some menner welgh the convineing force of the adverse party's evidence
of his freedom from negligence against the legal requirement that negli-
gence be found, then the doctrine of res ipsa loquitur represented &
specific application of the former rule (repudiated by the Evidence Code}

-l
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that a presumption is "evidence" to be weilghed apainst the conflicting
evidence. See the Comment to EVIDENCE CODE § 600.

The doctrine of res ipsa loguitur, therefore, should be classified
as a presumptlon affecting the burden of producing evidence to eliminate
any uncertalnties concerning the menner in which it will functilon under
ithe Evidence Code. BSuch o classification will alsc elimirate any pcé€itle
vestiges of the "presumption is evidence" doctrine that mey now inhere
in it. The result will be that, as under pricr law, the finding of
negligence is required when the facts glving rise to the doctrine have
been established unless the adverse party comes forward with contrary
evidence. If contrary evidence 1s produced, the trier of fact will then
be required io welgh the conflicting evidence--deciding for the party
relying on the doctrine if the inference of negligence preponderates in
convincing force, snd deciding for the sdverse party if it does not.

This clasalfication accords with the purrose of the doctrine. Like
other presumptions affecting the burden of producing evidence, 1t is based
on an underlying logical inference; and "evidence of the nonexistence of
the presumed fact is so much more readily available to the party against
vhom the presumption operates that he is nol permitted to argue that the
presumed fact does not exist unless he is willing to produce such evidence."”
Comment to EVIDENCE CODE § 603.

The requirement of the prior law that,-upciirrequest, on lrgtructiosn.
te given on the effect of res ipsa loguitur is not inconsistent with the

Lvidence Code ard should be retained. See Bischof? v. Newby's Tire Service,

166 Cal. App.2d 563, 333 P.2d 44 (1958); 36 CAL, JUR.2d, Negligence,
§ 340, p. 79 (1957).
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5. Under existing lew, & presumption of neslipence arises from
proof of the violation of a statute, ordinsnce, or regulation. Alarid

v, Venier, 50 Cal.2d 617, 327 P.2d 897 (1958); Tossman v. Newman, 37

Cal.2d 522, 233 P.23 1 (1951). Although some cases state that the
violation must be one for vwhich a eriminal sanciion 1s provided, cases
may be found where the presumpiion has been invoked desplte the laek of

a criminal sanction for the violation. See Cary v. Los Angeles Ry., 157

Cel. 599, 108 Pac, 662 (1910)(dictum); Forbes v. Los Angeles Ry., €9 Cal.

App.2d T9%, 160 F.2d 83 (1945). Cf. Clinkscales v. Carver, 22 Cal.2d 72,

136 P.2d 777 (1543). In additlon to the violation, the party relying

on the presumption must show that he is one of the class of pefsons for
whose benefit the statute, ordinance, or regulation was adcpted, that the
accident was of the nature the enactment was designed to prevent, and
that the violation was the proximste cause of the damage or injury. See

Richards v. Stanley, 43 Cal.2d 60, 271 P.2d 23 (1954); Nunpeley v. Edpar,

Hotel, 36 Cal.2d 493, 225 P.2d k97 {1950).

Recent cases secem to indicate that the presumpticn is now treated as
one that affects the burden of proof. In the Alarid case, the court stated
that the correct test for determining whether the presumption has been
overeome '1s whether the person who has violated a statute has sustained
the burden of showing that he did what might reasonsbly be expected of a
perscn of ordinery prudence, acting under similar circumstances, who
desired to comply with the law." 50 Cal.2d 617, 624, 327 P.2d 897 (1958).
It has been held, however, tiiot the presumption does not shift the burden

of proof to the adverse party. Jolly v. Clemens, 28 Cal. App.2d 55, 82

P.2d 51 (1938).
-G




The presumption should be classified as a presumption affecting the
burden of proof in order tc further the public policies expressed in the
various statutes, ordinances, and regulations to which it applies.

6; Sectlon 776 permiis o party to call the ewdlcide of .
en adverse party and examine that employee as if under cross-examination.
Essentially, this merely means that the examiner may use leading questions
in his examination (EVIDENCE CODE § 767), for the rule forbidding the impeach-
ment of one's own witness has not been continued in the Evidence Code
(EVIDEHCE CODE § 785). If the employer-party then chooses to cross-examine
the employee, the examination must be conducted az if it were & redirect
examination, iiE;: the employer is ordinarily forbidden to use leading

questions.
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Under Code of Civil Procedure Section 2055, which Section 776 has
superseded, the employer's examination of an employee examined by the adverse
party under its provisions could be conducted like a cross-examination, As
8 general rule, this provision of Section 2055 was undesirable, for it
rermitted an employer to lead an employee-witness even though the interests
of the employer and employee were virtually identical., This provision of
Section 2055 was of some merit, however, in litigation between an employer
and an employee. An smployee-witness who 1s called to testify againat the
employer by a co-employee may often be in sympathy with his co-worker's
cause rather thean his employer's. In such a case, the employer should have
the right to ask the witness lea&ing questions to'the same extent that any
other party can cross-examine an adverse witness,

Accordingiy, Section 776 should be amended to restore to an employer-

party the right to use leadlng questions in examining an employee-witness

who 1s called by a co-employee to testify under Section 776.

7, The lawyer-client, physician-patient, and psychotherapist-patient
privileges all protect "information transmitted" between the parties,
EVITDENCE COﬁE §§ 952, 992, 1012, In eddition, the physician-patient and
psychotherapist-patient privileges protect "information cbtained by an
examination of the patient." EVIDENCE CODE §§ 992, 1012, It has been
suggested that the guoted language may not protect a professional opinion or
diagnosis that has been formed on the basis of the protected cormuniecations.
If these sections were construed to ieave such opinions and diagnoses
unprotected, the privileges would be virtually destroyed. Therefore,
Sections 952, 992, and 1012 should be smended to make it clear that such

opinions snd disgnoses are protected by these privileges.

-8-
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8. BSection 1017 of the Evidence Code provides that the psychotherapist-
patient privilege is inapplicable if the psychotherapist is appointed by
order of a court, As an exception to this general rule, Section 1017
provides in effect that the privilege applies if the court appointment was
made upen request of the lawyer for the defendant in a criminal case in order
to provide the lawyer with informetion needed to advise the defendant whether
to enter & plea based on insanity or to present a defense based on his
mentel or emotional condition,

It should make no substantive difference whether an insanity plea
was made before or after the request for appoiniment. If the defense of
insanity is presented, there is no psychotherapist privilege. EVIDENCE.CODE
§ 1016, If the defense of insenity is not presented, the defendant is in
the same position that he would be In if no plea of insanity were ever made,
and he should have availsble to him any privileges that would have been
appiicable 1f no such plea had been made, Accordingly, Section 1017 should
be amended S that the exception for a court-appointed psychotherapist 1s not
applicable where the sppointment was made upon request of the lawyer for a
criminal defendant in order to provide the lawyer with information needed to

advise the defendant whether to withdraw a plea based on insanity.




2. BSectlon 1152 provides that offers to compromise claims for
loss or damage, and statements made in the course of negotiations for
the settlement of claims for loss or damege, sre inadmiseible. The
language of the section is so worded that it could be construed to refer
to negotiations for past injuries only. The section, therefore, should
be clarified to make clear that it refers to negotiations for loss or
damage yet to be sustalned as well as to negotiations for ioss or damage
previously sustained.

10. Section 1201 provides for the admission of "multiple hearsay."
The sectlon should be revised to clarify its meaning.

11. Section 1600 recodifies a presumption formerly found in Code of
Civil Procedure Section 1951, but it does not classify the presumption as
affecting either the burden of producing evidence cor the burden of proof.

The presumption should be classified as a presumptlon affecting the
burden of proof. This classification is consistent with the prior case

law (see Thomas v. Peterson, 213 Cal. 672, 3 P.2d 306 (1931); DuBois v.

Iarke, 175 Cal. App.2d T37, 346 P.2d 830 (1959); Osterberg v. Osterberg,

68 Cal. App.2d 254, 156 P.2d4 46 (1945)) and tends to support the record
title to property by requiring the record title to be sustained unless
the party attacking that title can actually prove its invalidity.

12. Section 1602 recodifies the provisions of former Section 1927.5
of the Code of Clvil Procedure. It prescribes the evidentiary effect of
certain recitals in patents for mineral lands within Californja, The sec-
tion should be relocated in the Public Resources Code so that it will
appear among other statutory provisions relating to specific evidentiary
problems involving mining claims.

The sectlon states that a recital in a patent of the date of the lo-

-10-




cation of the claim upon which the patent is based is "prima facie evi-
dence" of that date. The purpose for the enactment of the section is
not clear, but it seems probable that the section was merely deslgned to
provide a hearsay exception because the California Supreme Court had
previously stated that such recitals were inadmlssible to prove the date

of location. BSee Champion Mining Co. v. Consolidated Wyoming Gold Mining

Co., 75 Cal. 78, 81-83 (1888). The section should be revised to express
this original purpose. It is inappropriate to give presumptive effect
te such recitals because they frequently are based on the self-serving
statements of the patentee.

13. Section 1603 recodifies former Code of Civil Procedure Secticn
1928. Prior to the enackment of Code of Civil Procedure Section 1928
in 1872, the recitals in a sheriff's deed, made pursuant to legal process,
could not bé used as evidence of the ju&gment, the execution, and the sale
upon which the deed was based. The existence of the prior proceedings were

required to be proved with independent evidence. Hihn v. Peck, 30 Cal.

280, 287-288 (1866); Heyman v. Babeock, 30 Cal. 367, 370 (1866). The

enactment of the predecessor of Evidence Code Section 1603 had two effects.
First, it obviated the need for such independent proof. B5ee, e.g., Ookes

v. Fernandez, 108 Cal. App.2d 168, 238 P.2d 641 (1951); Wagnor v. Blume,

71 Cal. App.2d 94, 161 P.2d 1001 (1945). See also BASYE, CLEARING LAND
TITLES § 41 (1953). 8Second, it also obviated the nced for proof of a

chain of title prior to the execution of the deed. Krug v. Warden, 57

¢al. App. 563, 207 Pac. 696 (1922).
The presumption stated in Section 1603 should be classified as =&
presumption affecting the burden of proof to carry out the purpose of the

originel section and further its purpose of supporting the record chain

-11-
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of tiltle.

1k, Section 1605 is s recodification of former Code of Civil Pro-
cedure Section 1927.5. That section originally appeared as Section 5
of Chapter 281 of the Statutes of 1865-66, and it was codified as part of
the Code of Clvil Procedure in 1955.

Chapter 281 of the Statutes of 1865-66 required the California
Secretary of State to cause coples to be made of all of the original
Spanish title papers relating to land claims in this state derived from
the Spanish and Mexican governments that were on file in the office of
the United States Surveyor-General for California. These coples, authen-
ticated by the Surveyor-General and the Keeper of Archives in his office,
were then required to be recorded in the offices of the county recorders
of the concerned counties.

Section 5 of the 1865-66 statute provided that the recorded copies
would be admissible "as primn facle evidence" without proving the exe-
cution of the originals. It is apparent that the original purpose of
the section was to provide an exception to the best evidence rule--which
would hove required production of the original or an excuse for its non-
production before the recorded copy could be admitted--and an exception
to the rule, now expressed .in Evidence Code Scction 1401(b), requiring
the authentication of the original document as a condition of the admissi-
bility of the copy. Section 1605, therefore, should be revised to reflect
this original purpose.

pae "

The Commission's rcecommendations would be effectuated by the
enactrent of the following measure:

-12-
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An act to amend Sections k02, 776, 952, 992, 1012, 1017, 1152,

1201, 1600, 1603, and 1605, to add Sections 646 and 669 to,

and to repeal Secticn 1602 of, the Evidence Code, and to

add Seetion 2325 to the Public Reacﬁrces Code, relating to

evidence.

The peoples of the State of California do enact as follows:

SECTION 1. Section 402 of the Evidence Code is amended to read:

402, (a) Vhen the existence of & preliminary fact ie
disputed, its existence or nonexistence shall be determined as
rrovided in this erticle.

(b) The court mey hear and determine the question of the
admissibility of evidence out of the presence or hearing of the
Jury; but in a criminal action, the cowrt shall hear and deter-
mine the question of the admiseibdlity of a confession or admis-
sion of the defendant out of the presence and hearing of the

Jury sf-sry-party-so-reduests unleas the defendant ctherwise

requests, the reguest is made a matter of record, and the court

consents to such request .

(e) A rwling on the admiseibility of evidence implies what-
ever finding of fact is prerequisite thereto; a separate or formal

finding is unnecessary unless requlred by statute,

Comment, This amendment to Section 402 is designed to provide a
erimingl. defendant with more adequate protection against the poassible
prejudice that may result from holding & hearing on the admissibility of
a confession or admission in the presence of the jury. Cf. Jackson v.

Denno, 378 U.S. 368 (1964),




SEC. 2. Section 646 1is a@ded to the Evidence Code, to read:

646, The judicial doctrirne of res ipsa loguitur is a presumption
affecting the burden of producing evidence. If the facts that give
rise to the presumption are found or otherwise establlished in the
action and the party against whom the presumption operates introduces
evidence which would support a finding that he wae not negligent, the
court may, and on request shall, instruct the jury as to any inference

that it may draw from the facts so found or established.

Comment. Section 646 is designed to clarify the menner in which the
doctrine of res ipsa. logquiiur funmctlons under the provisions of the Evidence
Code relating to presumptions.

The doctrine of res ipsa loquitur, as developed by the California
courts, 1s applicable in actions to recover damages for negligence when
the pleintiff establishes three conditions:

(1) [Tlhe accident must be of a kind which ordinarily

does not occur in the absence of someone's negligence; (2)

it must be caused by an agency or instrumentality within the

exclusive control of the defendant; {3) it mast not have been

due to any voluntary asction or contribution on the part of the

plaintiff. [Ybarra v. Spangard, 25 Cal.2d 486, 489, 154 p.2d
687 {1944).1

Section 646 provides that the doctrine of res ipsa loquitur is a

presumption affecting the burden of producing evidence. Therefore, when
the plaintiff has established the three conditions that give rise to the
doctrine, the Jjury 1s required to find the defendant negligent unless he
comes forward with evidence that would support a finding that he exercised
due care. EVIDENCE CODE § 604%. Under the California cases such evidence
mist show either a specific caugse for the accldent fbr which the defendant

S U
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was not responsible or that the defendant exercised due care in all
respects wherein his failure to do so could have caused the accident.

See, e.g., Dierman v. Providence Hospital, 31 (al.2d 290, 295, 188 p.2d

12 (1947). TIf evidence is produced that would support & finding that the
defendant exercised due care, the presumptive effect of the doctrine
vanishes. However, the jury may still be able to draw an inference of
negligence from the facte thet gave rise to the presumption. See EVIDENCE
CODE § 604 and the Comment thereto. In rare cases, the defendant may
produce such conclusive evidence that the inference of negligence is dis-

pelled as & matter of law. 8See, e.g., Leonard v. Watsonville Community

Hospital, %7 Cal.2d 509, 305 P.2d 36 {1956). But, except in such a case,
the facts giving rise to the doctrine will support an inference of negli-
gence even after its presumptive effect has disappeared.

To assist the jury in the performance of its fact-finding function,
the court may instruct that the facts that glve rise to res ipsa loguitur
are themselves circumstantisl evidence of the defendant's regligence
from which the jury can infer that he falled to exercise due care. Section
646 requires the court to give such an instruction when a party so requests.
Whether the jJjury should draw the inference will depend on whether the jury
believes that the probatlive force of the circumstantial and other evidence
of the defendant's negligence exceeds the probative force of the contrary
evidence and, therefore, that it is more. likely than not that the defendant
was negligent.

§ At times the dectrine of ree ipea loguitur will coineide in a
particular case with ancther presumption or with mother rule of law that

requires the defendant to discharge the durden of proof on the 1ssue.
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See Prosser, Res Ipsa loguitur in Califormia, 37 CALIF¥, L. REV. 183 {1949).

In such cases the defendant will have the burden of proof on issues where
res ipsa loquitur appears to apply. But because of the allocation of the
burden of proof to the defendant, the doctrine of res ipsa loguitur will
serve no function in the disposition of the case, However, the facts
that would give rise to the doctrine roy nevertheless be used as ¢ircum-

stanvlal evidence tending to rebut the evidencc produced by the party with

the burden of proof. ‘ ,
For example, & bailee who kas received undamaged goods and returns

damaged goods has the burden of poving that the damage was not caused by

his negligence. See discussion in Redfoot v. J. T. Jenkine Co., 138 Cal.

App.2d 108, 112, 291 P.2d 134 (1955). Where the defendant 1s a bailee,
proof of the elements of res ipsa loguitur in regard to an accident damag-
ing the bailed goods while they were in the defendant's possession places
the burden of proocf on the defendant, not merely the burden of producing
evidence. When the defendant has produced evidence of his exercisze of

care in regard to the balled goods, the facts that would give rise to

the doctrine of res ipsa loquitur may be weighed against the evidence
produced by the defendant in determining whether it is more likely than not
that the goods were damaged without fault on the part of the ballee. But
because of the stronger force of the presumpticn cof the bailee's negligence
that arises from the same facts that support res ipes loquitur, the pre-
sumption of negligence arising from res ipsa loguitur cannot bhave any

effect on the proceeding.
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Effect of the fallure of the plaintiff to establish all the pre-

liminary facts that give rise 1o the presumption. The fact that the

plaintiff fails to establish all of the facts giving rise to the res

ipse presumption does not necessarily mean that he has not produced
sufficlent evidence of negligence to sustain a Jury finding in his favor.
The requirements of res ipsa loquitur are merely those that must be met to
glve rise to a compelled conclusion {or presumption) of negligence in

the absence of contrary evidence. An inference of negligence may well

be warranted from all of the evidence in the case even though the plaintiff
fails to esgtablish all the elements of res ipsa leoguitur. See Prosser,

Res Ipsa Loguitur: A Reply to Professor Carpenter, 10 SC. CALIF. L. REV.

459 (1937). In appropriate cases, therefore, the jury may be instructed
that even though .it does not find that the facts that give rise to the
presumption have been proved by a preponderance of the evidence, it may
nevertheless find the defendant negligent if it concludes from a considera-
tion of all .the evidence that 1t is more likely than not that the defendant
was negligent. Such an instruction would bhe appropriate, for example,

in a case where there was evidence of the defendant's negligence apart

from the evidence going to the elements of the res ipsa loquitur doctrine.

- 1‘?... i

_




()

Lxamples of operation of res ipsa loguitur presumption

The doctrine of res ipsa loquitwur may be applicable to a case under
four varying sets of circumstances. First, the facts glving rise to the
doctrine may be established as a matter of lawv by the pleadings, by
stipulation, by pretrial order, or by some other means, and there may be
no evidence sufficient to sustain a finding tliat the defendant was not
negligent. Second, the facts glving rise to the doctrine mey be estab-
lished as a matter of law but there may be evidence sufficient to sustain
a finding of some cause for the accident other than the defendant's neg-
ligence or evidence of the delendent's exercise of due care, Third, the
defendant may introduce evidence tending to show the nonexistence of the
essential conditions of the doctrine but without introducing evidence to
rebut the presumption. Fourth, the defendant may introduce evidence to
contest both the conditions of the doctrine and the conclusion that his
negligence caused the accideni, Set forth below iz an explanation of the

manner in which Section 646 functions in each of these situations.

{1} Basic facts established as a matter of law; no rebuttal evidence,

If the bagic facts that give rise to the presumption are established as &
matter of law (by the plesdings, by stipulstion, by pretriel order, etc.),
the presumption requires that the jury find  {he defendant was negligent
unless and until there is evidence introduced sufficlent to sustein a
finding elther that the accident resulted from scme cause other than the
defendant's negligence or that he exercised due care in all possiﬁle
respects wherelin he might have been negligent. 1hen the defendant fails
to introduece evidence sufficient to sustain a finding elther that he was
not negligent or that the accident resulted from some specific canse un-
related to his negligence, the court must simply instruct the jury that it

is required to find that the defendant was negligent,
-18-
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For example, if a plaintifi automobile passenger sues the driver for
injuries sustained in an accident, the defendani may determine not to con-
test the fact that the accident was of a type that ordinarily does not
occur unless the driver was negligent. Morecover, the defendant mey intro-
duce no evidence that he exsrcised due care in the driving of the autcmo-
bile, Instead, the defendant may rest his defgnse solely on the ground
that the plaintiff was aguest and not a paying passenger. In this case,
the court showld instruct the jury that it must assume that the defendant

vas negligent. Cf. Phillips v. Noble, 50 Cal.2d 163, 323 F.2d 385 (1958);

Fiske v. Wilkie, 67 Cal. App.2d W40, 154 P,2d 725 (1945).

(2) Besic facts established as matter of lav; evidence introduced

to rebut presuwption. ¥Where the facts giving rise to the doectrine are

established as a matter of law but the defendant has introduced evidence
either of his due care or of & cause for the accident other than his
negligence, the presumptive effect of the doetrine vanishes., In most
cases, however, the basic facts will still support an inference that the
defendant's negligence caused the accident., In this situation the court
mey instruet the jury that it may infer from the established facts that
negligence on the part of the defendant wes a proximate cause of the
accident, The cowrt is required to give such an instruction when requested.
The instruction should make it clesr, however, that the jury should draw
the inference only if it believes after weighing the circumstantial
evidence of negligence together with all of the other evidence in the case
that it is more likely than not that the accident was caused by the defen-
dant's negligence.

(3) Basic facts cchtested; no rebuttal evidence. The defendant may

attack cnly the elements of the doctrine. His purpose in doing so wowld
-19-
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be to prevent the application of the doctrine. In this situation, the
court cannot determine whether the doctrine is applicable or not, because
the baslc facts that give rise to the doctrine must be determined by the
Jury. Therefore, the court must give an instruction on what has becone
knovn as conditional res ipsa loguitur.

Where the basic facts are contested by evidence, but there is no
rebuttal evidence, the court should instruet the jury that it finds that
the basic facts bave been established by a preponderance of the evidence,
then it must also f£find that the defendant was nepligent.

(4) Basic facts contested; evidence introduced to rebut presumption.

The defendant mey introduce evidence that both attacks the basic facts
that underlie the doctrine of res ipsa loguitur and tends to show thet the
accident was not caused by his fallure to exercise due care, Because of
the evidence contesting the presumed conclusion of negligence, the pre-
sumptive effect of the doctrine vanishes, and the greatest effect the

doctrine can have in the case is to support an inference that the accident

resuwlted from the defendant's negligence.

In this situastion, the court should instruct the jury that if it finds
that the basic facts have been established by a preponderance of the
evidence, then it may infer from those facts that the #ccident was caused
because the defendsnt was ﬁegligent. The jury should draw the inference,
however, only if it belleves after weighing all of the evidence that it
is more likely than not that the defendant was negligent and the accident

actually resulted from his negligence.
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BEC., 3. Section 669 is added to the Evidence Code, to read:

669. (a) The failure of & person to exercise due care is
presumed if;

(1) He violated a statute, ordinance, or regulation of a public
entity;

(2) The viclation proximately caused death or injury to person
or property; | A

(3) The death or injury resulted from an occurrence of the
nature which the statute, ordinance, or regulation was designed to
prevent; and

(1) The person suffering the death or the injury to his person
or property was one of the class of persons for whose protection the
statute, ordinance, or regulation was adopted.

(b) This presumption may be rebutted by proof that the person
violating the statute, ordinance, or rsgulation did what might reascnably
be expected of a person of ordinary prudsnce, acting under similar

circumstances, who desired to comply with the law.,

-21-




Comment. Section 659 codifies a common lav presumptisn that is

freguently spplied in the Califoinia cases. See Alarid v. Vanier, 50 Cal.2d

617, 327 P.2d £97 (1958). The presumption may be used to establish
a plaintiff's contributory negligence as well as a Jefendant's negligence.

Nevis v, Pacific Gas & FElectric Co., 43 Cal.2d 525, 275 P.2d 761 (1954).

Iffect of presunption

If the conditions listed in subdivision (a) are established, a presumptlon
of negligence arises vhich may be rebutted by prool of the facts specified
in subdivision (b). The preosumptica is one of siuple negligence only, not gross
negligence. Taylor v. Cockrell, 116 Cal. App. 596, 3 P.2d 16 {1931).

Section 669 appears in Article 4 (beginning with
Section 660), Chapter 3, of Division 5 of the Evidence Code and, therefore,

is a presumption affecting the burden of proof. EVID, CODE § 550. Thus,

if it is established that a person violated e statute under the conditions
specified in subdivision (a2), the opponent of the presumption is required to
prove to the trier of fact that it is more probable than not that the
violation of the statute was reasonable and justifiable under the circumstances.
See EVID. CODE § 506 and the comment thereto. Since the ultimate question is
whether the opponent »f the presumption was negligent rather thgn whether

he vionlated the statute, proof of justification or excuse under subdivision
{b) negates the existence of negligence and does not establish merely an
excuse for negligent conduct.: Therefore, if the presumption is rebutted by
proof of justification or excuse under subdivision {b), the trier of fact

is required to find that the violation of the statute was not negligent.

Violations by children. Section 569 applies to the violation of a

statute, ordinance, or regulation by a child as well as by an adult. But

-22.




in the case of a violation by a child, the presumption may be rebutted by
a showing that the child, in spite of the violation, exercised the care that
ciiildren of his maturity, intelligence, and capacity ordinarily exercise

under similar circumstances. Daun v. Truax, 55 Cal.2d 647, 15 Cal. Rptr. 351,

365 P.2d LOT {1361), However, if a child engones in an activity normally
engaged in only by adults and ;equiring adult qualifications, the "reasonable"
behavior he must show 1o establish justification or excuse under subdivision
(b) must meet the standard of conduct established primerily for adults.

Cf. Prichard v. Veterans Cab Co., 53 Cal.2d 727, 48 Cal. Rptr. g0k, LOB

P.2d 350 {1965)(minor driving an automobile}.

Failure to establish conditions of presumption. EBEven though a party

fails to establish a violation or that a proven violation meets all the
requirements of subdivision (a), it is still possible for the party to
recover by proving negligence apart from any statutory violation. Nunneley

v, Edgar Hotel, 36 Cal.2d k93, 225 P.2d 497 (1950)(plaintiff permitted to

recover even though her injury was not of the {ype to be prevented by statute).

Functions of judge and jury

If a case is tried without a jury, the judge is responsible for deciding
both questions of law and questions of fact arising under Section 659. However,
in & case tried by a jury, there is &n allccation between the judge and jury
of the responsibility for determining the existence or nonexistence »f the
elements underlying the presumption and the existence of excuse or Jjustification.

Subdivision (a), paregraphs (3) and (4). ihether the death or injury

involved in an action resulted from an occurrence of the nature which the
statute, ordinance, or regulation was designed to prevent (paragraph {3} of

subdivision {a)) and whether the plaintiff was one of the class of persons
-23-
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for whose protectisn the statucve, ordinance, or regulation was adopted
(paragraph {4) of subdivision (o)) are questions of law. Nunneley v,

Edgar Hotel, 36 Cal,2d 493, 225 P,2d 497 (1950)(statute requiring parapet

of particular heizht st roofline of vent shafi desizned to protect against
valking into shaft, not against falling into shalt vhile sitting on parapet).
If a party were relying solely on the wioslation of a statute to establish
the other party's negligence or contributory negligence, his opponent would
be entitled to a directed verdict on the issue if the judge failed to find

either of the above elements of the presumption. See Nunneley v. Edgar Hotel,

36 Cal.2d %93, 225 P.2d 497 {1950)(by implication}.

Subdivision (a), paragraphs (1) and {2). Uhether or not a party t5 an

action has violated a statute {paragraph {1) of subdivision (a)) is generally
a guestion of fact., However, if a party admits violating the statute or if the
evidence of such vislation is undisputed, it would be appropriate for the
judge to instruct the jury thot a violation of the statute, ordinance, or

regulation has been established as a2 matter of law., Alarid v. Vanier, 50

Cal.2d 617, 327 P.2a 897 {1958) (undisputed evidence of driving with faulty

brakes) .

The question of whether the violation of a statute has proximately
caused or contributed to the plaintiff's death or injury (paragreph (2) of

subdivision (a)) is normally a guestion for the jury. Setterlee v, Orange

Glenn School Dist., 29 Cal,2d 581, 177 P.2d 279 (1947). However, the existence

or nonexistence of proximete cause becomes a guestion of law to be decided
by the judge if reasoneble men can draw but one inference from the facts.

Satterlee v. Orange Glenn School Dist., 29 Cal.2d 581, 177 P.2d8 279 {19L7).

See also, Alarid v. Vonier, 50 Cal.2d 617, 327 P.2d 897 (1958)(defendant's
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admission establishes proximate cause); Moon v. Payne, 97 C~l. App.2d 717,

218 P.2a 550 (1950)(failure > obtain permit to burn weeds not proximate
cauge of child's burns).
Subdivision (E); Normally, the question of justification or excuse is

a jury question. Fuentes v, Panella, 120 Cal., App.2d 175, 260 P.2d 853

(1953). The jury should be instructed on the issue of justification or
excuse whether the excudge or justificatiosn appears from the curcumstances
surrounding the violation itself or appears from evidence offered specifically

to show justification. Fuentes v. Panella, 120 Cal. App.2d 175, 260 P.2d4

853 {1953) (instruction on justification proper in light of conflicting
testimony concerning vislation itself and surrounding circumstances).
However, an instruction on the issue of excuse or justification should not

be given if there is no evidence that would sustain a finding by the jury

that the violation was excused. McCaughan v, Hansen Pacific Lumber Co.,

175 Cal. App.2d 827, 833-834, 1 Cal. Rptr. 796, 800 (1959)(evidence went

to contributory negligence, not to excuse}; Fuentes v. Panella, 120 Cal.

App.2d 175, 260 P.2d 853 (1953)(dictum).
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SEC. L. Section 776 of the Evidence Code is amended to read:
776. (a) A party to the record of any civil action, or a

person identified with such a party, may be called and examined as
if under cross-exemination by any adverse party at any time during
the presentation of evidence by the party calling the witness.

(b) A witpess examined by a party under this section may be

cross—exXamined by all other parties to the action in such order as

the court directs; but , subject to subdivision {e), the witness may

be examined only g5 if under redirect examination by:

(1) In the case of a witness who is a party, his own coumsel
and counsel for a party who is not adverse to the witness.

(2) In the case of a witness who is not a party, counsel for the
party with whom the witness is identified and counsel for a party vho

is not advaerse to the party with whom the witness is identified.

{c¢) TFor the purpose of this section, parties represented by the
same ¢ounsel are deemed to be a single party.
(d) For the purpose of this section, a person is identified with

a party if he is:

{1) A person for whose immediate benefit the action is
prosecuted or defended by the party.

(2) A director, officer, superintendent, member, agent,
employee, or managing agent of the party or of a person specified
in paragraph (1), or any public employee of & public entity when
such public entity is the party.

{3) A person who was in any of the relationships specified in
paragraph (2) at the time of the act or omission giving rise to the

cause of action.

=26
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(:: {4} A person who was in any of the relationships specified in
paragraph {2) at the time he obtained knowledge of the matter concerning
which he is sought to be examined under thils section.

{e) Paragraph (2) of subdivision (b) does not require counsel for the

party with whom the witneas is identified and counsel for a party who is not

adverse to the party with whom the witness is identified to examine the

witness a8 if under redirect examination if the party who called the witness

for examination under this section:

(1) 1Is also a person identified with the same party with whom the witness

is identified.

(2) Is the personal representative, heir, successor, or assignee of a

pergon identified with the same party with whom the witness is identified.

(:: Comment., Section 776 permits a party calling as a witness an employee
of (or someone similarly identified in interest with) an adverse party to
examine the witness as if under cross-examinetion, i.e., to use leading
questions in his examination. Section 776 requires the party whose employee
was thus called and examined to exemine the witness as if under redirect,
i.e., to refrain from the use of leading questions. If a party is able to
ﬁersuade the court that.the usual rule prescribed by Section 776 is not in
fhe interest of justice in a particular case, the court may enlarge or
?estrict the right to use leading questions as provided in Section 767.

: These rules are based on the premise that ordinarily such a witness will
ﬁave a feeling of identification in the lawsuit with his employer rather than

with the other party to the action,

C




)

Subdivision (b) has been amended, and subdivision (e) has been added,
because the premise upon which Section 776 is based does not necessarily apply
when the party calling the witness is alsc closely identified with the
adverse party; hence, the adverse party should he entitled to the usual rights
of a cross-examiner when he examines the witness. For example, when an
employee sues his employer and calls a co-employee as a witnesa, there is
no reason to assume that the witness will be adverse to the employee~party and
in sympathy with the employer-party{ The reverse may be the case. The
amendment o Section 776 will permit an employer; as a general rule, to use
leading questions in his cross-examinetion of an employee-witness who has
been called to testify under Section 776 by a co-employee. However, if the
party calling the witness can satisfy the court that the witness is in fact
ldentified in interest with the employer or for some other reason iz emenable
to suggestive questioning by the employer, the court may limit the employer's
use of leading questions during his examination of the witness pursuant to

Section 767. See J. & B. Motors, Ine, v. Margolis, 75 Ariz, 392, 257 P.24

588, 38 A,L.R.2d 9h6 (1953).
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BEC., 5. BSection 952 of the Evidence Code 1s amended to read:

952, As used in this article, "confidential communication
between client and lawyer" means information transmitted between
a client and his lawyer in the course of that -relationship and
in confidence by a means which, so far as the client is aware,
discloses the information to no third persons other than those
who are present to further the interest of the client in the
consultation or those to whom disclosure is reasonably necessary
for the transmission of the information or the accomplishment of
the purpose for which the lawyer is consulted, and includes g legal

opinion formed and the advice given by the lawyer in the course

of that relationship.

Comment. The express inclusion of "o lezal opinion" in the last clause
will preclude a possible construction of this section that would leave the
ettorney's uncommunicated lezal opinicn~-which includcs his lnpressions and
conclusions--unprotected by the privilege, Such a construction would

virtually destroy the privilege,
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BEC, &. Section 992 of the Evidence Code is amended to read:
992, As used in this article, "confidential communication
between patient and physician" means information, including
information cobteined by an examination of the patient, transmitted
between a patient and his physicien in the course of that
relationship and in confidence by a means which, so far as the
patient is aware, discloses the information to no third persons
other than those who are present to further the interest of the
patient in the consultaticon or those to whom disclosure is
reasonably necessary for the tranamission of the information or
the accomplishment of the purpose for which the physician is

consulted, and includes s diagnosis made and the advice given by

the physician in the course of thet relationship.

Comment. The express inclusion of "a diagnosis” in the last clause
will preclude a possible construction of this section that would leave an
unconmnicated diagnosis unprotected by the privilege. Such & construction

would virtuslly destroy the privilege.
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SEC., T. Section 1012 of the Evidence Code is gmended to reads

1012. 4s used in this article, "confidential communication
between patient and psychotherapist” means information, including
information obtained by an examination of the patient, transmitted
between a patient and his psychotherapist in the course of that
relationship and in confidence by a means which, so far as the
patient is aware, discloses the information to nc third persons other
than those who are present to further the interest of the patient in
the consultation or examination or those to whom disclosure is
reascnably necessary for the transmission of the information or the

accomplistment of the purpose of the consultation or examinstion,

and includes a diagnosis made and the advice given by the psycho-

therapist in the course of that relationship.

Comment, The expreas inclusion of "a dlagnosis" in the last clause
will preclude a possible construction of this section that would leave an
uncomuni cated diagnosis unprotected by the privilege, Such a construction

would virtually destroy the privilege.
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SEC, 8,. Section 1017 of the Evidence Code is amended to read:

1017, There is no privilege under this article if the psycho-
therapist is appointed by order of a court 1o examine the patient, but
this exception does not apply where the psychotherapist is appointed
by order of the court upon the request of the lawyer for the
defendant in a criminal proceeding in order to provide the lawyer
with informetion needed so that he may sdvise the defendant whether
to enter or withdraw a plea based on insanity or to present a defense

based on his mental or emotional condition.

Comment. The words "or withdraw" are added to Seetion 1017 to make
clear that the psychotherapist-patient privilege applies in a case where
the defendant in a criminal proceeding enters a plea based on insanity,
submits to an exsmination by a court-gppointed psychotherapist, and later
withdraws the plea based on insanity prior to the trial on that 1lssue., 1In
such case, since the defendant does not tender an issue based on his mental
or emotional condition at the trial, the privilege should remain applicable.
0f course, if the defendant determines to go to trial on the plea based on
insanity, the psychotherapist-patient privilege will not be appliecable.

See Section 1016.

It should be noted that violation of the constitutional right to
counsel may require the exclusion of evidence thet is not privileged under
this article; and, even in cases where this constitutional right is not
vioclated, the protection that this right affords may require certain procedural
safeguards in the examination procedure and a iimiting instruction if the

psychotherapist’s testimony is admitted. See In re Spencer, 63 Cal.2d 4oo,

46 Ccal. Rptr. 753, 406 P.2d 33 (1965).
It is important %o recognize that the attorney-client privilege may

provide protectlion in some cases where an exception to the psychotherapist-

patient privilege is applicable. BSee Section 952 and the Comment thereto,
See also Sections 912(d) and 954 and the Comments thereto,
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SEC. 9. Section 1152 of the Evidence Code is amended to read:

1152, (a) Evidence that a person has, in compromise cr from
humenitarian motives, furnished or offered or promised to furnish
money or any other thing, act or sarviece to another who has sus-

taineﬂ or will sustain or cleims fe-bkewve that he has sus-

tained or will sustain loss or dsmsge, as well as any conduct or

statements made in negotiation thereof, is lnadmiseible to prove

his liability for the loss or demage or any part of it,

(b) This section does not affect the admissibility of evi-
dence of:

(1) Partial satisfaction of an asserted claim or demand
vithout questioning its validity when such evidence is offered to
prove the wvalidity of the claim; or

(2) A debtor's payment or promise to pay all or a part of
his preexisting debt when such evidence is offered to prove the
creation of a new duty on his part or & revivael of his preexisting
duty.

Cament. The amendment o Section 1152 is intended to clarify the
meaning of the section without changing its substanivive effect., The
wvords "or will sustain” have been added to make it clear tkat the section
applies to statements made in the course of negotiations concerning
future loss or damege as well as past loss or damage. Such negotimtions
might occur as & result of an alleged anticipatory breach of contract

or a8 sn incldent of an eminent domsin proceeding.




SEC, 10. Section 1201 of the Evidence Code.is amended to read:

1201, A4 statement within the scope of an exception to the hearsay
rule is not inadmissible on the ground that the evidence of such
statement is hearsay evidence if $hke such hearsay evidence ef-gueh
statexmenb consists of one or more statements each of which meets the

requirements of an exception to the hearsay rule.

Comment. This amendment is designed to clarify the meaning of Section

1201 without changing its substantive effect.
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SEC. 11. Section 1600 of the Evidence Code is amended to
read:

1600. (a) The official record of a document purporting to
establish or effect an interest ip property is prima facie evidence
of the exlistence and content of the original recorded documeni and
its execution and delivery by eath person by whom 1t purports to
have been executed if:

a9 (1) The record is in fact a recoxd of an office of a
public entity; and

¢83 (2) A statute authorized such a dcecument to be recorded
in that office.

(b) The presumption established by this section is a pre-

sumption affecting the burden of proof.

Comment. One effect of making the official record "prima facie
evidence” 1is to create a rebuttable presumption. See EVIDENCE COLE
§ 602 ("A statute providing that a fact or group of facte is prima facie
evidence of another fact establishes a rebuttable presumption.”). The
eclassification of this presumption as one affecting the burden of proof

is consistent with the prior case law. See Thomas v. Peterson, 213 Cal.

672, 3 P.2d 306 (1931); DuBois v. larke, 175 Cal. App.2d 737, 346 P.2d4 830 ‘>,

(1959); Osterberg v. Osterterg, 68 Cal. App.2d 254, 156 pP.2a 46 {1945).

Such a classification tends to support the record title to property by
requiring the record titie be sustained unlese the party attacking that
title can actuelly prove its invalidity. See EVID. CODE § 606 and Comment

thereto.
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SEC. 12.. Section 1602 of the Evidence Code is repealed.

1602,--If-a-patent-for-mineral-lends-within-this-state
issued-~or-grarted-by-the-United-Siates-0f-Americay-containg-a
shatement-of-the-date-of-the-leeatien-of-a-elain-or-alaine-upon
which-the-granting-op-issuanee -of-suek-patent-ig-baged;-sueh-atate-

rent-is-prima-facie-evidence-of-the-date-of-suah-Lecationy

Corment, Section 1602 of the Evidence Code is repealed because it

is superseded by thce addition of Sectlon 2325 to the Public Rescurces Code.
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SEC. 13. Sectlon 1603 of the Evidence Code is amended to read:

1603, A deed of conveyance of real property, purporting to have
been executed by 2 proper officer in pursuance of legal process of
any of the courts of record of this state, acknowledged and recorded
in the office of the recorder of the county wherein the real property
therein described is situated, or the record of such deed, or a certi-
fied copy of such record, is prima facie evidence that the property
or interest therein described was thereby conveyed to the grantee

nared in such deed. The presumption established by this section is

& presumption affecting the burden of proof.

Comment. One effect of Section 1603 is to create a rebuttable pre-
sumption. See EVIDENCE CODE § 6C2 ("A statute providing that a fact or

group of facts is prima feacie evidence of another fact establishes a

. rebuttable presumption.”).

Prior to the enactment of Code of Civil Procedure Section 1928 in
1872 {upon which Section 1603 of the Evidence Code is based), the re-
citals in a sheriff's deed, made pursuant to legal process, could not be
used as evidence of the Jjudgment, the execution, and the sale upon which
the deed was baped. The existence of the prior proceedings were required

to be proved with independent evidence. Hihn v. Peck, 30 Cal: 280, 287-

288 (1866); Eeyman v. Babcock, 30 Czl. 367, 370 (1866). The enactment of

the predecessor of Evidence Code Section 1603 had two effects. First,
it obviated the need for such independent procf. BSee, e.g., (akes v.

Fernandez, 108 Cal. App.2d 168, 238 P.2da 641 (1951); Wagnor v. Blume, 71

Cal. App-2d 9%, 161 P.2d 1001 (1945). See alsc BASYE, CLEARING IAND TITLES
§ 41 {1953). Second, it obviated the need for proof of a chain of title

prior to the execution of the deed. Krug v. Wardenm, 57 Cal. App. 563,

207 Pac. 696 (1922).




The classification of the presumption in Section 1603 as a presump-
tion affecting the burden of proof is consistent with the classification
of the simiilar and overlapping presumptions contained in Evidence Code
Sections 664 (official duty regularly performed) and 1600 (official
record of document affecting property). Like the presumption in Section
1600, the presumption in Section 1603 serves the purpose of supporting

the record chain of title.
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SEC. 1h4. Section 1605 of the Evidence Code is amended to read:
1605, Duplicate copies and authenticated translations of original
Spanish title papers relating to land claims in this state. derived
from the Spanish or Mexican govermments, prepared under the super-
vision of the Keeper of Archives, authenticated by the Surveyor-
General or his successor and by the Keeper of Archives, and filed
with a county recorder, in accordance with Chapter 281 of the Statutes

of 1865-66, are reseivable-as-prima-facie-evidenee admissible as

evidence with like force and effect as the originals and without

proving the execution of such originels,

Comment, Chapter 281 of the Statutes of 1865-66 required the California
Secretary of State to cause copies to be made of all of the orlginal Spanish
title papers releting to land claims in this state derived from the Spanish
and Mexican govermments that were on file in the office of the United States
Surveyor-General for California, These copies, authenticated by the
Surveyor-General and the Keeper of Archives In his office, were then
required to be recorded in the offices of the county recorders of the
concerned counties.

Section 5 of the iB65-66 statute, which is now codified as Section 1605
of the Evidence Code, provided that the recorded copies would be admissible
"ag prima facie evidence" without proving the execution of the originals.

It is apparent that the original purpose of the section was to provide an
exception to the best evidence rule--which would have required production
of the original or an excuse for its nomproduction before the recorded copy
could be admitted--and an exception to the rule, now expressed in Evidence
Code Section 1401(b), requiring the authentication of the original document
as a condition of the admissibility of the copy. BSection 1605, therefore,

has been revised to reflect this original purpose.
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SEC. 15. Section 2325 is added to the Public Resources Code,
to read;

2325. If a patent for mineral lands within this stace igsued
or granted by the Unlted States of Americs s contains a statement
of the date of the location of & claim or claims upon which the

granting or lssuance of such patent 1s based, such atatement is

adrisslble as evidence cf the dote of such lccotion.

Comment. Section 2325 is based on Section 1602 of the Evidence Code,
which merely restated the proviesilons of former Sectlon 1927.5 of the Code
of Civil Procedure. Although the purpose for the emactment {in 1905) of
Section 1927.5 of the Code of Civil Procedure 1s somewhat obscure, it

seems likely that the sectlon was intended merely to provide a hearsay

exception and thus overcome the force of the suggestion in Champion Mining

Co. v. Consclidated Wyoming Gold Mining Co., 75 Cal. 78, 81-83 (1888) that

the issuance of a patent would not be evidence of a location at any time
prior to the date of the patent. As s recital of location date in s
patent may be based on self-serving statements made in an ex parte proceeding,
it is ivsppropriate to give such a reeital presumptive effect.

Section 2325 is probably unnecessary, for the statements that are
made admiassible by the section are probably admissible anyway under the
provisicne of Evidence Code Section 1330 (statements in dispositive instru-
ments). Section 2325, however, removes whatever doubt there may be concerning
such admissibllity. The section has been relocated in the Public Rescurces
Code so that it will sppear among other statutory provisicns relating to

specific evidentiary problems invelving mining ciaims.

240-




