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Third Supplement to Memorandus 66-21
Subjects Study 63(L) - Evidence Code

In this supplement, we discuss the presumptions p;'ovisiona contained in
the Coammercial Code. |

As originally propesed by the Commimsioners on Uniform State Laws, the
Commereial Code contained a definitiom of presumption: |

"Presumption” or "presumed" means that the trisr of fact

must find the existence of the fact presumed unless and until

evidence is introduced which would suppoert a finding of its

nonexistence,

The Commerclal Code was drafited in light of this definition of a presumption.
When the Commerclal Code was adopted inm California, the definition of a
presumption was deleted for three reasons:

(1) The proposed definition was thought to be ambiguous because it dia
not state explicitly that the Commercial Code presumptions no Longer exist
when contrary evidence 1s introduced, thus leaving unelear whether suéh
presumtiona affect the burden of proof,

(2) The Commercial Code definition was inconsistent with existing
Califernia law and the proponents of the Commercizl Cede c_lici not wish to
introduce additional confusion and complexity into exist:lﬁg California law.

(3) The Celifornia Law Revision Commission was studying the law of
evidence and the proporeants of the Commereilsl Code bel:l.eved. that any
revision of the law of presumptions should awaii the recommendation of the
Law Revision Commission,

See Exhibits I (pink) and IT (yellow) attached,

The Commarclal Code adopted the view that a presumption requires the

trier of fact to find the presumed fact until evidence is introduced which
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would support a finding of its nonexistence. Under the Commercisl Code,
it seems feirly clear that s presumption did not place the burden of
persuasion on the party ageinst whom the presumption cperates. See, e.8:5
Commercial Code Section 3307 (Exhibit III--green). Thus, the definition
of & presumption proposed in the original Uniform Commercial Code was, in
substance, the description of the manner in which & presumpiion affecting the
burden of producing svidence operstes under the provisions of Evidence Code
Section 60k%:
0L, The effect of a presumption affecting the burden of

producing evidence is to require the trier of fact to assume the

existence of the presumsd fact unless and until evidence is

Introduced which would support a finding of its nonexistence, in

which case the trier of fact shall determine the exlstence or

nonexistence of the preswmed fact from the evidence and without

regard to the presumption. Nothing in this section shall be

construed io prevent the drawing of any inference that may be

appropriate. ‘ '
This provision should be compared with subdivision (31) of Section 1-201 of
the Uniform Commercial Code (this subdivision omitted in California Commercial
Code) s

(3) '"Presumption” or "presumed" meens thet the trier of fact

must find the existence of the fact presumed unless and until

evidence is introduced which would support a finding of its

nonexistence.

The provisions of the Commercial Code that contain presumptions are
set out in Exhibit IIT (green pages). These are inciuded for your information,
but no change is needed in these sections. The hecessary adjustment of the
Commercial Code can be accomplished in one of two ways. First, Sectien 1201
{Uniform Act Section 1-201) could be amended to include subdivision (31).
See Exhibit V (blue pages). This amendment would retain the language of the
Uniform Act, but the smendment would not be aa preclse as one that weuid
recognize the Evidence Code scheme, Accordingly, we recomment that a new

section be added to the Californis Commercial Code to carry out the intent of
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its original drafters and to harmonize the provisions of the California
Commercial Code with the presumptions scheme of the Evidence Code, The new
section, Section 1209, is set out as Exhibit IV (buff pages).

One additional adjustment is needed in the California Commercial Code.
Section 1202 of the Califernia Commercisl Code provides that certain
evidence is "prima facie evidence." See Exhibit VI (gold page), This
section obvlously is intended to provide a hearsay exception and to create
a presunption affecting the burden of producing evidence., Hence, we reccmmend
that Section 1202 be emended as set out in Exhibit VI (gold page).

Regpeetfully sutmitted,

John H. DeMoully
Executive Secretary
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¥emo 66-21 EXHIBI® I

Extract - Sixth ?rogreas v
the Legislature by Senateﬂe?hgt- e

- Finding Camittee on Judieciary {1959+
1961) Part 1, The Uniform Commercial
coa‘e’ PP. 1"39"11-1;1.

SECTION umm}

This subscction provides: * ‘ Presumption’ or presumedr mesns that,

the wrier of faet must find the existenca of the fact P

axd until evidenee is mt.rod ced which Wmﬂd snpport ;w ﬁndmgm S

num*sxstcnce B
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barden of persuasion and, therefors, continnek' in the case
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fdlews néither of thess thm%li y an interpretation of (N Chlifornin |
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. -mmt be mﬁd by the: jury with the evidence wqmd:ﬂmg i, ;-
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“The Model Goéle of Evidence promulgated by the Ameriean Law =
Imtituta adopﬁeii in Rule 704 the Thayer-Wigmore theory. The Uni-
form Rules of Evidenes promulgated by the Commissioners on Bniform
State Laws adopted in substance the Morgan-MoCormick theory. Th
" definiticn in” the Uniform ermalﬂodahsuhat&ntiallyeepml

SN ' from paragraph (1) of Rule 704 of the Model Codé of Bvidenes, Never-
e it does not expressty adopt the Thayer-Wigmors theory beepnst .
paragnph (2) of that Rule, which says that 4nce substantisl éon- -

evidence is mtmdueeﬂ ‘““the exigtence or nonexistente of the
ever been applicable in the action’’, is omitted in the Uniform. Gnm

mereial Code, Nevertheless, it has a deﬁmte Thayer-Wigmore flavor in.

viwofitsdmvatmn,andoneszpwtuttoguonandmythatem

subetantisl controverting evidencs ia introduced, the presumption dis- |

because that is what the original text .did go on to say. Itu-

ivable that & court would read into it the lafter statetaent., -~ .

, whetlier this definition echangea California law
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FXHIBIT II

Extract - California State Bar
Commmittee on the Commercial Code,
A Special Report, The Uniform
Coamercial Code, 37 Calif, State
Bar J. (March-April, 1962) pp. 13l-
132,

DEFINITION OF "PRESUMPTION"

Section 11201(31) of the Official Text says a presumption
mesns “the trier of fact must find the existence of the fac*
presumed unless and until evidence is ‘ittroduced which
would support a finding of its nonexistence™ **

Section 11201(31) is not in S.B. 1093 for two reasons:
(1) It is ambiguous, and (2) it would establish a law of
presurnptions in lawsuits arising under the Code different
from that applicable in other California litigation, ... -

Section 11201 (31) is ambiguous because it borrows.pnly
the first paragraph of Rule 704 of the Model Code of Evi-
dence.® The second paragraph of Rule 704 provides that
once substantial controverting evidence had been introduced,
the presumption disappears from the case, adopting the
“Thayer-Wigmore theory” of presumptions. The Uniform
Rules of Evidence,*! on the other hand, adopt the “Morgan-
McCormick theory”: A presumption remains in the case
and changes not merely the burden of going forward with
evidence but also in sormne cases the burden of persuasion.
Half of the Model Code of Evidence definition fails to indi-
cate which of these rival theories was intended.

California law is already confused and follows neither of
the leading theories. The California courts have stated that
‘a presumption is “evidence” to be weighed by the trier of

“fact along with other evidence in the case?? While Califor~

nia law needs clarification and probably reform, the incon-
clusive Code provision would accomplish neither. Further,

© it would be unwise for one law of presumptions to apply
~ generally and another to apply in actions under the Code,

especially when Code and non-Code issues might often be
intermingled in a single lawsuit.

The California Law Revision Commission has been mak-
ing a study of the Uniform Rules of Evidence with.a view
toward a general statutory reform of the law of evidence.
Any revision of the law of presumptions should await the

" results of that study.

* The Model Code of Evidenc
Institute in 1942, idence was adopted by the American Law

" The Uniform Rules of Evidence were developed by the National
ommissioners

Conference af C
proved by that greup in 1953,
" Seott v,

on Uniform State Laws and were ap- -

Burke, 39 C.2d 388, 398, M47 P. : Plos
Pulos, 140 G.A.30 913, 916, 298 Bod 807 (1pres Cos (1962); Pulos v.
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ZXHIBIT IIT

 3h. _Data, Antedating, Postdating. (1) The negotiadility of sa
instrusent is oot affected by the fact hat 1t 1s undated, antedated
o postdated, |
(2) Wnere an instrument is antedsted ar postdeted the time vhen it

umumwtmsmmuuum'mmtuw

am«-nlj; a fixsd period after date. | |
(3) Where the ingtrument or any sigaature thereon is dsted, the Sate -

is presumed to ba correct. |




Conmercial Code

3201. Trapsfer: Right'to Inlorsement. (1) Transfer of an
inptrument vests in the transferes such rights ss the transferor has
thereln, except that & tramsferce who has himsell been a pearty to any
fraud or illegality affecting the fnstrument or who aa a prior holder
hed notice of & defenses or claim sgrinst it cannot improve his position
by taking Irom s iater holder in due course.

{2) A transfer of & gecurity interest in an instrument vests the
foregoing rights in the transferee to the extent of the interest transten'e&

{3) Unless otherwise egreed any transfer for value of an instrument
not then peysble to bearer gives the transferee the specifically enfarceable
right to have the unqualified indorsewment of the itransferer. RNegotiation
takes effact quly when the indorsement s made end until that time there

is no presunpticn that the transferee iz the owner.
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Commarelal Gode

- 330%. Notice to Purchaser.

» # ®

{3} The purcheser has notice that an instrument is overdue 1f
he has reason to know

+* * #*

{c) That he 1s taking @ demand instrument after demand has been
made oy more thean a resacnable lenyth of time after it# issm. A
. resscnable time faracheckdrawnandpmuewithmtheatatesand
territaries of the United States and the District of Colusbla is
Presumed to be 30 days.

* * *




GCommercial Code

3307. Bw:ﬂe# of Estabiiching Signstures, Defenses and Due Course

(1) Unless specifically demied in the pleadings each simtmm
an instrument iz admitted. When the effectivensss of a ai@af:.ur_ﬁ is put
in issue

(a} The burden of establishing it ie on the perty claiming under
the s;mture; but |

“ (h.}. The signature is presumed to be genuine or authorized except

where the actlon is to enforce the obligation of a purported signer who
has died or become incompetent bdefore proaf 1z required. |

(2) When signatures are aimitted or established, produetion of the
ingtrusant entitles & holder to recover on it wunless the defendant
establishes a defar:,ae'. |

(3} After it im shown that a defense exists s person claiming the
rights of a holder in due emxrae. hag the burden of eétablishing that he
or some perscn under whom he claims is in all reepects a holder in due

ecarge .




Coemercial Code

3424, Comtract of Inmdorser; Ordsr of Liability. (1) Unless the

‘indorsemsnt ctherwise spesifies {as by such words as "without recourse")
every indorsger engages that upon dishonor end any necessary notice of
dishonor and protest he will pay the instrument according to its tenor
at the tim= of his indorsement ¢ the holder or to any stbsequent indorser
who takes 1t up, even though the indorser who takes 1t up was not ohligated
to do so. |

(2) Unlese they othervise sgree indorsers are liable to one ancther
in the order in which they indorse, which is presumed to be the oxder

ia which their signatures appear on the instrument,




Comercisli Code

3416. Contract of Gusrantor. (1) “Payment guaranteed” or

equivalent words added to s signaturé mean that the éigner engages
that if the instrument is not paid when due he will pay it according
to its tenor without resort by the holder to any olher party.

(2) "Collection guaranteed" or egquivalent words added to m signa-
ture mean that the signer engages ﬁhat if the Instrument is not paid
when due he will poy it acqording to its tenor, but cnly_ after the
holder has reduced his claim against the malker or acceptor to judgment
and execution has been returned unsatisfled, or after the maker or
acceptor has becoms ingclvent or it ip otherwlsge aMnt that 1t is
useless to proceed agsinst him.

{3} Wcrd_s. of guafanty which do not otherwise gpecify gusrantee
payment .

{k} No words of gusranty added to the signature of a sole maker or
acceptor affect his liability on the Instrement. Buch words sdded to the
signeture of one of two or more maikers or acceptors create a presumptiow
that the signsture is for the accomodation of the cthers.

(5} Wnen words of guaranty sre used presentmeni, notice of dishonor
and protest are not necsssary io charge the uger.

(6) Any guaranty written on the instrument is enforceable notwith-

standing any statute of frawis.




Camercial Jode

3419. Conversicn of Instrument: Innocent Representetive. (1) An

ingtrument is converted when

{a) A drewee to whom it is delivered for acceptance refuses to
retwrn it on demand; or

{b) Any person to whomr it is delivered for payment refuses oo
demand either to pay or to retuwn it; or

(c) It is paid on & forged indorsement.

{2) In eny scticn wder subdivision (1)}, ﬁhe nesgwme of Lliability
ig presumed to be the face amount of the instrument.

{3} Bubject to the provisions of this code concerning restrictive
indorsements a representative, including & depositary or collecting bank.
who has in good faith and in accordence with the reasonable commercial
stapdards appliceble to the husiness of such representative dealt with
an instrument or its »roceseds on Yehalf of one whe wvas not the true
owner 18 not liable i{n converzion or otherwise to the true cemer beyond -
the amount of any proceeds remalpine in his hands.

{k) An intermediary benk or pavos bank which is not a depositary
bank is not lieble in coaversion solely by resscon of the fact that proceeds
of an ifem.indcrsed restriciively {Sections 3205 and 3206) are not paid
or applied consistently with the restrictive indorscment of an indorser

other than its lmmediate transferor.




Commercianl Code

35G3. Time of Presentment,.

% 5 *

(2) A ressocnable time for presentment is determine@ by the nature
of the instrument, any ussge of hanking or trade and the facts of the
parcicular case. In the csse of an uncertified check which is drawn and
payable within the United States and which is not a draeft drawn by a bank
the following are presumed to be reasonable periods vithin which to present.
for payment or to initiste bank collection:

{a)} With respect to the lisbility of the drawer, 30 days after date
or issue whichever igs lster; and

{b) With respect to the liability of an indorser, seven days after
his indorsement. |

{3) Where eny presentment is due on & day which is not a full business
day for elther the person making presentment or the party to pay or accept,
presentment iz due on the next following day which is & full business
day for both parties.

{4} Presentment to be sufficient must te made at a reasonsble hour,

and if at & bank dwring its banking day.



Commercial Code

3510, Evidence of Dishonor and Notice of Dishonor. The following

are admiesible as evidence and create & preswmption of dishonor avd of
any notice of dishoncr therein shown:

(s} A document regular in form as provided in the preceding section

.which purports to be a protest;
~ (b) The purported stamp or writing of the dravee, payar bank or

presenting bank on the instrument or accompanying it stating that acceptance
or payment has been refused for reasons consistent with dishonor; |

(¢} Any bock or record of the drawee, payor bank, or any collecting
bank kept in the ususl course of business which shows dishonor, even

though there is no evidence of who made the entry.




Coamercial {ode

420L. Presumption sod Duration of Agency Status of Collecting Banks

andl Provisiocnal Btatus of Credits; Applicability of Artiele; Item Indorsed

"Pay Any Bank"”. (1) Unless a contrary intent clearly appears and prior

to the time that & settliement given by & collecting bank for an iten is
or becomes final {subdivisicn (3) of Section 4211 and Bections 4212 and
4213) the tank is an agent or subagent of the owmer of the item and any
settlement glven for the item is provisional; This provision applies
regardless of the form of indorsement or lack of indorsement and even
though credit given for the item is svbject to immediate withdrawal as
of right or is in fact withdrawn; DLut the continuance of ownership of an item
by its owner and any rights of the owner to proceeds of the ltem are sublect
to rights of & collecting bank such as thoee resulting from outetending
gdvancea on thé item and velid rights of setoff. Vhen an item is handled
by banks for purposes of pr&sentment,.paymept and ccllection, the releve...
provisions of this divisicn aprly even though acticn of parties clearly -
egtablishes that & particwlar bang Les purchased the item and is the
owner of 1t. _

{2) After an item has been indorsed with the words "pay any bank"
~» the like, only a bank msy acguire the rights of a holder

{a) Until the item has been returned to the custamer initiating
collection; or

{b) Until the item has been specially endorsed by a bank tc a person

who ia_not a bank.

0w




Commercisl Code

8105. Securities Negotisble: Presumptions. {[{1) Reserved.]

{2) In any sction on a security.

(&) Unless specificslly denied in the pleadings, each signature
cn the security or in a necessary indorsement is admitted;

(b} When the effectiveness of a signature is put in issue the burden
of cstablishing it is on the party claiming wider the signature but the
slmature is presumed to be genuine or.authprized;

{¢) Vhen signatures are admitted or established production of the
instrument entitles a holder to recover on it unless the defendant
establishes a defense or & defect going to the validity of the security; and

{d) After it is shown that a defense or defect exists the plaintiff
has the burden.of establishing that he or some peréon under whom he claims

iz a person against whom the defense or defect ig ineffective {Section 8202
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Third Supp.
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SECTION 1. Sectlion 12090 iz added to the Commercial Code
to read:
1209, The presumptions in this code are presumptions affecting

the burden of producing evidence.

COMMENT

The official text of the Uniform Commercial Code adopted the view
that the presumptions in the Commercial Code should be presumptions affecting
the burden of producing evidence, See Uniform Commercial Code Section 1-207(.
("Presumption” or "presumed" means that the trier of fact must find the
existence of the faet presumed unless and until evidence is introduced which
would support a finding of its nonexistence"). Vhen the Commercial Code
was enacted in Californias, the definition of a presumption was deleted bece. .
it waz considersd ambiguous and because the Califarnia Law Revision Commission
was studying the law of evidence and it was thought that any revision of the
law of presumptions should await the recommendation of the Law Revision
Complission. See Sixth Progress Report to the Legislature by Senate Fact-
Finding Committee on Judiciary (1959-1961), Part 1, the Uniform Commercial
Code at 439-L4l; California State Bar Committee on the Commercial Code, A
Speeial Report, The Uniform Commercisl Code, 37 Calif. State Bar J. 131-132
(March-April, 1962),

Section 1209 is added to the Califernis Commercial Code to carry out
the intent of the drafters of the Uniform Commercial Code and to harmoniz~

the provisions of the California Commercial Code with the presumptions
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scheme of the Evidence Code, GSection 1200 has the same substantive effect
a8 subdivision (31) of Szction 1-201 of the Uniform Commercial Code, but
Section 1209 picks up the comprehsnhsive Evidence Code scheme on presumptions.
See Evidence Code Sections 600-607. Under Evidence Code Section 60k, the
effect of a presumption affecting the burden of producing evidence 1s %o
require the trier of fact to assume the existence of the presumed fact unless
and until evidence is introduced which would support a finding of its
nonexistence, in which case the trier of fact shall determine the existence
or nonexistence of the presumed fact from the evidence and without regard
to the presumption. If contrary evidence is introduced, the presumption is
gone from the case and the trier of fact must weigh the inferences arisin:
from the facts that gave rise to the presumption against the contrary
evidence and resolve the canflict; See Evidence Cade Section 604 and the
Comment to that section,

Presumptions are established by Commercial Code Sections 1202, 3114(°),
3304(3)(c), 3307(1)(b), 3h1{2), 3hi6(4), 3419(2), 3503(2), 3510, and

8105(b). See also Sections 3201(3) and k201,

-2-




Third Supp.
Memo 66-21

SEC.

12Ct.

EIBIT V

. Section 1201 of the Commercial Code is zxended to read:

General Pefinitions. Subject to additional definitions

contained in the subsequent divisions of this code which are applicable
to specific divisions or chapters thereof, and unless the context other-
wise reqguires, in this code:

{1) “Action” in the sense of a judicial proceeding includeg re-
‘eoupment, counterclaim, setoff, suit in equity and any other proceed-
ings in which rights are determined.

{2) "Agprieved party” means a party entifled to resort to a
rernedy.

(3) “Agreement” means the bargain of the parties in fact as
found in their language or by implication from other circumstances
including course of dealing or usage of trade or course of performance
as provided in this code (Sections 1205 and 2208). Whether an agree-
ment has legal consequences is determined by the provisions of this
“code, if applicable; otherwise by the law of contracts {Section 1103).
{Compare “contract.”™}

{4) “Bank” means any person engaged in the business of bank-

ing.

(5) “Bearer” means the person in possession of an instrument,
document of title, or securily payvable fo bearer or indorsed in blank.

{6) “Bill of lading" means a document evidencing the receipt of
goods for shipment issued by a person engaged in the business of
transporting or forwarding goods, and which, by its terms, evidences
_the intention of the issuer that the person entitled under the document
(Sectipn T403{4)} has the right to receive, hold and dispose of the
document and the goods it covers. Designation of a docuinent by the
jssuer as a “bill of lading" is conclusive evidence of such intention.
“Bill of lading” includes an airbill, “Airbill” means a document serv-
ing for air transportation as a bill of lading does for marine or rail
transportation, and includes an air consignment note or air waybill,

(7} “Branch” includes a separately incorporaied foreign branch
of a bank.

(8) “Burden of estab!ishring” a fact means the burden of persuad-
ing the triers of fact that the existence of the fact is more probable
than its nonexistence.

{9 “Buyer in ordinary course of business” means a person who
in good faith and without knowledge that the sale 1o him is in violation
of the ownership rights or security interest of a third party in the
-goods buys in ordinary course from a person in the business of selling
goods of that kind but does not include a pawnbroker. “Buying” may
be for cash or by exchange of other property or on secured or unsecured

-~}



§ 1201 LNIFORM COMMERCIAL CODE Div, 1

credit and includes receiving goods or documents of title under a pre-
existing contract for sale but does not include a transfer in bulk or as
security for or in total or partial satisfaction of a money debt.

(10) “Conspicuons.” A ferm or clause is conspicucus when it is
so0 written that a reasonable person against whom it is te operate ought
to have noticed it. A printed heading in capitals (as: NONNEGOTLABLE
BILL oF LADING} is conspicucus, Language in the body of a form is
“conspicuous” if it is in larger or other contrasting type or color. But
in a telegram any stated term is “conspicuous.” Whether a term or
clause is “eonspicuous” or not is for decision by the court.

(11} “Contract” means the total legal obligation which results
from the parties’ agreement as affected by this code and any other
applicable rules of law., (Compare “agreement.”)

(12) “Creditor” includes & general creditor, a secured creditor,
a lien creditor and any representative of creditors, including an ss-
signee for the benefit of creditors, a trustee in bankruptcy, a receiver
in equity and an executor or administrator of an insolvent debtor’s or
assignor's estate.

{13) “Defendant” includes a person in the position of defendant
in a cross-action or counterclaim.

(14) “Delivery” with respect to instruments, documents of title,
'_ chattel paper or securities means voluntary transfer of possession,

(15) “Document of title” includes bill of lading, dock warrant,
dock receipt, warehouse receipt, gin ticket, cornpress receipt, and also
any other document which in the regular course of business or nane-
ing is treated as adeguately evidencing that the person entitled under
the document (Section 7403(4)) has the right to receive, hold and
dispose of the document and the goods it covers, To be a document
of title a document must pirport to be issued by a bailee and purport
to cover gocds in the bailee's possession which are either identified
or are fungible portions of an identified mass.

(18) “Fault” means wrongful act, omission or breach.

(17} “Fungible™ with respect to goods or securities means goods
or securities of which any unit is, by nature or usage of trade, the
equivalent of any other like unit.

{18} "“Genuine” means free of forgery or counterfeiting.

{19 “Good faith” means honesty in fact in the conduct ar trans-
action concerned.

(20) “Holder” means a person who is in possession of a docwenent
of title or an instrument or an investment security drawn, issued or
indorsed to him or to his order orto bearer or in blank. -
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(21) To “henor' is to pay or to accept and pay, or where a credit
£0 engages to purchase ¢or discount a dra’t complying with the terms
of the credit.

£22) “Insolvency proceedings” includes any assigmment for the
benefit of creditors or other proceedings intended to ligquidate or reha-
hilitate the estate of the person involved.

- (23) A person is “insclvent” who either has ceased to pay his
debts in the ordinary course of business or-cannot pay his debts as
they become due or iz insolvent within the mesaning of the federal
bankruptcy law.

(24) “Money"” means a medium of exchange authorized or adopt-
ed by a domestic or foreign government as a part of its currency.

-~ {25} A person has "“notice” of a fact when
(a) He has actual knowledge of it; or
{(b) He has received a notice or notification of it; or

{(¢) From all the facts and circumstances known to him at the
time in guestion he has reason to know that it exists. ’
A person “knows” or has “knowledge” of a faet when he has actual
knowledge of it. “Discover” or “learn’” or a word or phrase of similar
import refers to knowledge rather than to reason to know. The time -
and circumstanceg under which a notice or notification may cease to
be effective are not determined by this code.

(26) A person ‘“notifies”™ or “gives” a notice or notification fo
another by taking such steps as may be reasonably reguired to inform
the other in ordinary course whether or not such other sctually comes
1o know of it. A person “receives” a notice or notification wihen

{a) It comes to his attention; or

(b} It is duly delivered at the place of business through which
the contract was made or at any other place held out by him as the
Place for receipt of such ecommunications,

(27) Notice, knowledge or a notire or notification received by
aiy organization is effective for a particular transaction from the time
when it is brought to the atiention of the individual conducting that
transaction, and in any event from the time when it woyld have been
brought to his attention if the organization had exercised due dili-
gence. An organization exercises due diligence if it maintains rea-
sonable routines for communicating significant information to the per-
son comducting the transaction and there is reasonable compllance
with the rcéutines. Due diligence does not require an individual acting
for the organization to communicate information unless such com-
munication is part of his regular duties or unless he has reason to
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know of the transaction and that the transaction would be materially
affected by the information.

(28) “Organization” includes a corporation, government or gov-
err.xmentai subdivieion or apency, business trust, estate, trust, partner-
_shlp or association, two or more persons having a joint or common
Interest, or any other legal or comimercial entity.

- (29) “Party,” as distinct from “third party,” means a person
who has engaged in a transaction or made an agreement within this
division. .

(30) “Person™ includes an individual or an erganization, . (See
Section 1102.)

.{31) "Presumpbion” or "presumed” means that the
trier of fact must find tne existence oF the faot
presumed unless and until evidence is inuroduced which
would support & finding of its non-existence,

(32) “Purchaze™ includes taking by sale, discount, negotiation,
mortgage, pledge, lien, issue or reissue, gift or any other voluntary
transaction creating an interest in property.

(33} “Purchaser™ means & perscn who takes by purchase,

(34} "“Remedy"” means any remedial right to which an aggrieved
party is entitled with or without resort to a tribunal.

.{35) “Representative” includes an agent, an officer of a corpo-
ration or assgciation, and a trustes, executor or administrator of an
estate, or any other person empowered to act for another.

{36) “Rights" includes remedies.

(37) “Security interest” means an interest in personal property
or fixtures which secures payment or performance of an obligation.
The retenticn or raservation of title by a seller of goods notwithstand-
ing shipment or delivery in the buyer (Section 2401} is limifed in
effect to g reservation of a “security interest.” The term alse includes
any interest of a buyer of accounts, chattel paper, or contract rights
which is subject to Division 9. The gpecial property interest of 2 buy-
er of poods on identification of such zoods to a contract for sale under
Section 2501 ig not a “security inierest,” but a buyer may also acquire
a ‘security interest” by complving with Division 9. Unless a lease
or consignment is intended as security, reservation of title thereunder
is not & “security inferest” but a consignment iz in any event subject
to the provisions on consignment sales {Section 2326). Whether a
leasze is intended as security is {o be determined by the facts of each
case; however, {a} the inclusion of an option to purchase does not of
itseif make the lease one intended for seeurity, and (b) an agreement
that upon compliance with the terms of the Jease the lessee shall be-
come or has the option to hecome the cwner of the property for no
additional consideration or for a nominal consideration does make the
lease one intended for security.
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(38) “Send” in comueciion with any winling or notice means to
deposit in the mail or deliver for fransmission by any other usual
means of commumication with postage or cost of transmission provid-
ed for and properly addressed and in ihe ease of an instrument fo an
address specified thereon or otherwise agreed, or if thara be none to
any address reasonable under the civcuwmstances. The receipt of any
writing or notice within the time at which it would have arrived if
properly sent has the effect of a proper sending.

(323 “Bigned” includes any symbo! executed or adopied by & par-
ty with present intention to authenticate a writing,

(40) *“Surety” includes guaranior,

(41} “Telegram” inchides a message transmifted by radio, tele-
type, cable, any mechanical method of transmission. or the like.

(42) “Term” means that portion of an agreement which relates
to a particular matier.

(43} “Unauthorized” signature or indorsement means one made
without actual, implied or apparent authority and includes a forgery.

f44) ""Value” Except as otherwise provided with respect to
negatiable instruments snd bank collsctions {Sections 3303, 4208 and
4209} a person gives “value' for righis it he aequires them

fa) In return for a hinding commitment to extend credit or for
the extension of immediately available rredit whether or not dravn
upon and whether or not a chargeback is provided for in the event
of difficulties int collection; or

(b} As security for or in tolal or pariizl satisfaction of a pre-
existing claim; or

(¢} By accepting delivery murzuunt {o a pre-existing contract
for purchase; or

(d} Generally, in return for any consideration sufficient to sup-
port a simple contract.

f45) “Warehouse receipt’” means a document evidencing the re-
ceipt of goods for storage lssued by a warehouseman {(Section 7102),
and which, by its terms, evidences the intention of the issuer that the
person entitled under the document (Saction 7403(4} has the right to
receive, hold and dispose of the document and the goods it covers.
Designation of a document by the issuer as a “warehouse receipt” is
conclugive evidence of such intention.

(48} “Written” or “writing” includes printing, typewriting or
any other intentional reduction to tangible form. (Stats1963, c. 819,
§ 1201




Third Supp.
Memo £6-21 EXHIBIT VI

SEC. « BSection 1202 of the Commercial Code is amended
to read;

1202. A document in due form purporting to be & bill of lading,
policy or certificate of ineurance, official weigher's or inepector's
certificate, consular invoice, or any other document authoriged or
required by the contract to be issued by a third party shall be prims
facie evidence of its own asuthenticity and gemuineness and of the facts

stated in the document by the third party, qhe presumption established

by this section is a presumption affecting the burden of producing

evldence.

COMMENT

Sectlon 1202 creates a hearsay exaeption and establishes a rebuttable
presumption. See E’viaenée Code Section 602 ("A statute providing that a
fact or group of facts is prims facle evidence of another fact esimblishes
& rebuttable presumption”) This presumption ls classified as & presumption
affecting the burden of producing evidence. This carrles out the intent
of the drafters of the Uniform Commercial Code., See Uniform Commercilal
Code Section 1-201(31)(defining "presumption" or "presumed"}, See also
the Uniform Commercisl Code Comment to Section 1-202 (Section 1202 of
Celifornla Commercial Code}("The provisions of thls section go no further
than establishing the documents in question ss prima facle evidence and
leave to the court the ultimate determination of the facts where the
accuracy or authenticity of the documents is questicned. In this congection

the section calle for a commercially reasonable interpretation.”)




