#2 3/14/66
First Supplement to Memorandum 66-16
Subject: Study 42 - Good Faith Improvers

Attached to Memorandum 66-16 is a revised tentative recommendation
that, we believe, meets the varicus cobjections made to the tentative
recommendation on good falth improvers that was considered at the February
meeting. We believe that the revised tentative recommendation will provige
s good leglelative scheme for solving the goed faith improver problem,

The propesed legislation in the revised tentative recommendation provides a
considergble degree of certainty in the ordinary good faith improver case
and, at the sdme time, permits the court broad discretion in framing a
decree in casﬁs that cannot be reasolved using one of the three statutory
remedies (the.. right of set-off, the right of removal, and the so-called
buy-sell choice of the owner of the land).

Nevertheless, in order that the Commisaion will have before it
another possible solution to the problem, we have prepared the attached
statutory provisions which provide, in substance, that the court may
provide whatever equitable relief it considers appropriate in any case
where leaving the good faith improver to his right of set-off or right
of removal would not result in substantial justice under the circumstances
of the particular case. The alternative statutory provisions are attached
to this supplement as Exhibit I.

We believe that the revised tentative recommendation attached to Memo-
randum 66-16 is a better solution to this problem because, in the ordinary
good faith improver case, the statute would provide a clear statement of
the rights of the various parties and would permit settlement of the case
without need for a court determination. Under the alternative statute
attached to this supplement, in almost every case the partles will have to
go to court o determine the type of relief that is appropriate.

Respectfully submitted,

John H. DeMouldy-
Executive Se¢retary




First Supp.
Memo 66-16

EXHIBIT I

An act to add Sections 740,5 and Thl.5 to, and to amend Section Thl of,

the Code of Civil Procedure, relating to a good faith improver

of property owned by another,

The pecple of the State of Califormia do enect as follows:

SECTION L. Section 7L0.5 is added to the Code of Civil
Procedure, to read: o

740.5. (a) As used in Sections T4l and Thl.5, "good faith
improver” means: o |

(1} A person who, acting in good faith and erronecusly
pelieving because of a mistake either of law or fact that he is
the ovner of the land, affixes an improvement to land owned by
anothey person.

(2) A person who, acting in good faith and erronesusly
believing because of a mistake either of law or fact that he is
entitled to possession of land under a lease for a period of not
less than 25 years, affixes an improvement to land to which

ancther person is entitled to possessicon.

{b) As used in this section, "person" includes a natural person,

firm, association, organization, partnership, business irust,
corporation, the United States, a state, county, city and county,
city, district, publie authority, public agency, or any other

political subdivision or publie corporation.
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Corment. The definition of "good faith improver” in Section 740,.5
is similar to the description given in Civil Code Section 1013,5 of a
person who has a right to remove improvements affixed to the land of
ancother. However, this section, unlike Section 1013.5, is clearly
limited to & person who believes he 1s the owner of the land or the owner
of a long term iease on the lend. Section 1013.5 not only applies to such
persons, but may also apply to licensees, tenants, and conditional vendors
of chattels, See Note, 27 SO, CAL, L. REV. 89 (1953).

This definition provides a subjective standard of good faith. Thus,
actual notice is the test of good faith; the improver would not meet the
good faith test if he had either actual knowledge of an cutstanding
paranoupt title or actual knovledge of any circumstance that reasonably
should cause him to suspect that his own title or long term lease was
invalid or that be was constructing the improvement on the wrong site.

Subdivision (b) is included to make it clear that relief is available
under this chapter to a public entity that is a good faith improver and
to a good faith improver who constructs an improvement on land owned by a

public entity.



SEC. 2. Section T7hl of the Code of Civil Procedure is amended
to read:

741, When damages are claimed for withholding the property
recovered y-upen-whieh and permanent improvements have been made on
the property by the defendant, or these-uader--whem-he-elaimsy
helding-uvnder-eoier-of-tisie-adversa-ie-the--elaim-of-the-piaintiffy

in-geed-faith his predecessor in interest, as a gocd faith improver

, the value-ef amount by which such improvemenie enhance the value

of the land must be allowed as & set-off against such damages.

Comment, Section Thl is amended to eliminate the "color of title"
requirement and substitute the standard set out in new Section ThO.5, thus
making Section T4l consistent with Civil Code Section 1013.5 which is a
later enactment. See the Comment to Section 7h40.5. Thus, the limited
protection afforded by Section T4l is extended to include the wrong lot
cases, i.e., the cases vwhere the defendant owns one lot but builds on
the plaintiff's lot by mistake.

The amendment alsc substitutes "the amount by which such improvements
enhance the value of the land” for "the value of such improvements." The
new language is more precise and clearly indicates that only the amount by
which the improvements enhance the value of the land is to be allowed as a
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EEC. 3. 8&ection 7U1.5 is added $o’ the Code of Civil .Procedure,
to read:

741.5. {a) A good faith improver or his successor in interest
may bring an original acticn in the superior court or may file a
cross-complaint in a pending acticn in the superior or municipal
court for such relief as he may be entitled to obtain under the general
equity power of the cowrt,

(b) Section Thl of the Code of Civil Procedure and Section 1013.5
of the Civil Code are not the exclusive remediez available to a good
faith improver or his successor in interest, but the court shall not
grant relief under subdivision {a) of this section in any case where
the right of set-off under Section Thl of the Code of Civil Procedure
or the right to remcve the improvements under Section 1013.5 of the
Civil Code provides the good failth improver or his successor in
interest with & remedy the exercise of which would result in

substantial justice under the clircumstances of the particulsr case,

Comment. Subdivision (a) is based on Code of Civil Procedure Section
1060 relating to declaratory relief. Subdivision {b} changes the existing
rule that the "right of set-off" under Section Tl of the Code of Civil
Procedure and the "right of removal" under Section 1013.5 of the Civil
Code are the exclusive remedies available to a good faith improver., ©See

Taliaferro v. Colasso, 139 Cal., App.2d 903, 294 P.2d 774 {1956).

Under Section 741,5, in any case where the right given the good faith
improver by Code of Civil Procedure Section 74l or Civil Code Section
1013,5 provides him with s remedy the exepcise of which would result in
substantial justice under the circumstances, the court has no authority to

.



grant any other form of relief. But in other cases, Section 741l.5 brings
the general equity power of the court into play and authorizes the’
court to frare a decree that will provide the form of equitable relief

that 1s appropriate under the circumstances of the particular case.



SEC. 4. This act aspplies to any sction commenced after its
effective date, whether or not the improvement was constructed
prior to its effective date, If any provision of this act or
application thereof to any person or circumstances is held invalid,
such invalidity shell not affect other provisions or application
of this act which can be given effect without the invaiid provision
or application, and to this end the provisions of this act are

declared to be seversble,

Corment., This act applies to any action commenced after its effective
date, whether or not the improvement was constructed prior to such effective

date. Although Billings v, Hall, 7 Cal. 1 {1857), held the 1856 Californis

betterment act unconstitutional, an important factor influencing this
holdlng was that the act made no distinction between ixmprovements made dy a
trespasser who pade unlawful and violent entry upon the lands of another
and improvements made by a good faith occupier, Decisions in other states
are about equally divided as to whether a betterment statute can constitu-
tionally be applied where ithe improvements were .constructed prior to its
effective date, SCURLOCK, RETRCACTIVE LEGISLATION AFFECTING INTERESTS IN
LAND, 58 {1953). The California Supreme Court has recently taken a liberal
view permitting retrcactive application of legislation affecting property
rights., Addison v. Addison, 62 Cal.2d 558, L3 Cal, Rptr. 97, 399 P.2d 897

{1965). See Comment, 18 STAN, L, REV. 51% (1966). Although the Law
Revision Commission believes that the statute can constitutionally be
applied to improvements constructed prior to its effective date, a sever-
ebility clause has been included in case such an application of the act
would be held unconstitutional,
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#i2 | Bevised Merch 15, 1966

TENTATIVE FECOMMENDATION
of the
CALIFORNTA LAW REVISION COMMISSION
relating to
THE GOOD FAITH IMPROVER OF LAND OWIED BY ANOTHER

BACKGROULID

The general common law rule is that structures and other improvements
constructed ty a trespasser on land owned by another belong to the owmer of
the land. This rule can be justified vhen applied to one who in bad faith
appropriates the land of another as a building site. However, the rule is
hurshandun&stwhenayplie&ageimaninpmvgrm is the innocent victim
of & good falth mistake. In these circumstances, there is little justifice-
tion for bestowing an undeserved windfall upon the owner of the land.

Yor this reason, the rigid common law rule has been modified in the
great majority of jurisdictions, in varying de#reos, to protect one who
makes lmprovements under a good faith belief that he has a2 right to the land.
Although only a,;rery fewv states bave changed the ccmmon law rule by judicial
decision, at least 35 states and the District of Coluabla have emacted
statutes--known a# “"occupying claimants acts" or "betterment acta"--which
mditythecmlwmle'towﬂdeuueftuthepodﬁithmr.
Similar statutes bave deen enacted throughout camdn California enacted &
betterment act in 185, but 1t vas declared untonstitutiomsl by a divided
court in Billings v, Hall, 7 Cal. 1 (1857).

The betterment acte are not uniform, but all are besed on the idea that

the owner of the land haa no Just claim against an imnocent improver for

anything except the land itself, m;roiimmytothe'lm,m

compensation for the uee and occupation of the land. Generally the betterment
-1~




acts provide that the owner seeking to recover possession of hies land
mﬁ;t choose whether to pay for the improvements or sell the land to the
improver.

The present California law is more harsh than the law in most
other states. Barring ciroumgtances. whkich give rise to an .
estoppel against the landowner, a good faith improver apparently has no
rights beyond those accorded him by Section 74l of the Code of Civil Pro-
cedure and Section 1013.5 of the Civil Code. Bection Thl permits a good
faith improver toset-off the value of permanent improvements againet a
claim of the landowner for damages for the use and occupation of the land.
If the landowmer does not seek to recover such damages, the improver can-
not recover the value of the improvements at all. Section 1013.5 permits
a good falth improver to remove the improvements if he compensates the
landovner for all damages resulting from the affixing and removing of the
improvements.

The case of Taliaferro v. Colasso, 139 Cal. App.2d 903, 294 P.24
TTh {1956), illustrates the unjust results that occur under the present

Cslifornia rules. In that case, 8 house was built by misteke on lotr 20
instead of lot 21. The owner of lot 20 brought an action to qulet title and
for eviction asgainst the defendant who was the successor in interest of

the person who built the house. The trial court awarded the landowner
Judgment quieting title and for eviction on the conditicn that he pay to
the defendant the sum of $3,000. The district court of appeal affirmed

the Judgment insofar as it awarded the hndovner posseasion of the lot amd
the house, btut reversed insofsr as the judgment required him to pay the
defendant $3,000 as a condition for obtaining possession. The appellate

court held that the "right of removal" under Civil Code Section 1013.5 and
-2~




the "right of set-off" under Code of Civil Procedure Section T4l were
the exclusive forms of relief avallable to a good faith improver and that,
for this reason, the general equlty power of the court could not be bLrought
into play. As a result, the landowner obtained possession of the lot and
house wvithout any compensation to the defendant for the value of the house.
The Taliaferro cape demonatrates that the existing Callfornia law is
irmadequate in cases where the improvement is one which cannot be removed
at all or one that is of little value when removed but of considerable
value if it remains oo the land. The "pight of removal” in such cases
18 a useless right and the "right of set-off" does not assure that the
landowner will not receive an unjustified wiulfal.l
The need for corrective legislation is not alleviated by the pre-
valence of title insurance, nor would such legislation bave any impact
upon title insurance protection. Briefly, with respect to the good faith
improver, title polieies do not cover matters of survey or locstion, and

with respect to the landosmer, policies do not cover matters or events
subsequent to his acquisition of the property. See CALIFORIIA LAND
SECURITY AWD DEVELOPMERT 173-205 (Cal. C,E.H., 1960).

RECOMMENDATIONS
The Law Revision Commission hes concluded that California should Joift

the great majority of the states which now provide more ndequate reltef
for the improver who is the innocent victim of a good faith mistake,

Accordingly, the Commission makes the following recommendations:

1. Relief in a trespassing improver case should be available only
to one who is a good faith improver. The statute ehould define a good
faith improver as "a person who, acting in good falth and erronecusly
believing because of a mistake either of law or fact that he is the cwmer
of the land, affixes an improvement to land owned by another person.”

-3




A person who constructs an improvement in good faith but erroneously
believing that he has a long term lease (at least 25 years) on the land
on vhich the improvement is constructed also should be considered a good
faith improver.

The recommended good faith improver definition is based on the
standard contained in Civil Code Section 1013;.5. Like Section 1013.5, the
recommended definition provides a subjective standard of good faith. This
is consistent with the interpretation generally given the betterment acts
in other states. Usually it is held that sctual notice is the test of
good faith; i.e., the improver mey not have actual knowledge of either
an outstanding paramount title or of any circumstance that reasonably
should cause him to suspect the invalidity of his own title. BSee
BCURLOCK, RETROACTIVE LEGISLATION AFFECTING INTERESTS IN IAND 55 n.B86
(1953). Of course, the improver has the burden of proof to establish that
he is a good faith improver.

Some of the betterment acts limit relief to good faith improvers who
hold under "color of title.” Such a limitation is undesirable for it
makes relief unavailable in those cages wvhere it is most needed--where the
improver owns one lot but btuilde on another b;r mistake. Moreover, "color
of title" is of uncertain meaning. Such a requirement made more sense in
an era prior to the virtually universsl reliance upon the recording, title
ingurance, and escrov systems for land transactions.

2. The good faith improver should bave the right to bring an action (or
to file a cross-complaint in & pending action) to have the court determine the
rights of the parties in the land and the improvement, This will pemmit the
good faith improwver to institute an action whether or not he is in possession
of the property and will permit him to request equitable relief by a cross-
camplaint in & quiet title or similar action ’pro@t by the land-owmer.
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3. When a good faith improver requests equitable rellef, if
the ;::oux*b determines that the exercise of the right of set-off (Code
of Civil Procedure Section T4#l) or the right to remove the improve-
ment (Civil Code Section 1013.5) would result in substential justice
under the curcumstances of the particular case, it 1s neither
necessary nor desiresble for the court to resort tc other forms of
relief. Hence, no additional forms of relief should be avallable
in such cases.

4. To provide relief in cases where the exercise of the right of set-off or
the right of removal would not result in substantial justice, the court should be
authoriged to grant such equitable relief as is appropriate in the particular
case. However, in order to provide scme certainty in the type of reliief
that should be granted in the ordinary good falth improver case, a statutory
provision should be enpacted which would adopt the best PFeatures of the
betterment acts now in force in most states. Such a provision should
provide in substance that the landowner is required to choose whether to
purchase the improvement or to sell the land at its unimproved value to the
improver. The landowner should be forced to make this choice only if the
value of the improvements and the amount of taxes and special assessments
yaid dy the improver exceed the value of the use and occupation of the
land and the expenses to the landowner (inciuding ressonable attorney's
and appraisal fees) in the action to determine the rights of the landowner
and the improver. Nearly all of the betterment acts require that the
landowmer meke a similar election.

The value of the improvements should be the amount by which they
enhance the value of the land. This is the interpretation usually given
to the betterment acts in other states. See, SCURLOCK, RETROACTIVE
LEGTSIATION AFFECTING INTERESTS IN IAND 55 n.B88 (1953).
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Where the improver has paid taxes and special assessments which the
owner has not paild, the justice of an allowance to the improver for such
payment would seem to be as great for the improvements. A number of the
betterment acts make provision for such an allowance. See Farrier,

A Proposed California Statute Compeneating Innocent Improvers of Realty,
15 CAL. L. REV. 189, 193 (1927).
The owner should be fully protected against any loss. Hence, he

should be credited for the velue of the use and occupation of the land and
should be given an allowance for all expenses he incurs in the actiom to
determine the righta of the parties, including the expenses he incurs in
satablishing the value of the land and improvements. Cf..CIVIL CODE

$ 1013.5 (landowner entitled to recover "his costs of suit and & reasomahble
attorney's fee to be fixed by the court” in any action. brought by the
improver to euforce his right to remove the improvements).

If the landowner elects to sell the land to the improver, the
improver should forfeit his interest if he falls to pay for the land
within the time fixed by the court. A similar provision is included in
some of the betterment acts.

To provide flexibility in the time allowed for payment for the land
{by the improver) or the improvements (by the cwner) in view of the circum-
stances of the particular case, the court should be authorized to fix a
reasonable time within which payment shall be made. Scme of the betterment
acts bave & simiilar provision.

5. In those rare caseg where the type of relief described above
would not provide an adequate remedy, the court should be permitted to
ut_ilise any other asppropriate form of equitable relief. The variety of

sitations that may exist where an improvement is constructed on land not
~6-




owned by the improver makes it impossible to draft legislation that will
provide a certain solution in every situation. The Commission has con-
cluded that the additional statutory remedy recommended above would provide
a satisfactory solution in most situations where injustice results under
the present rules. Nevertheless, the existing remedies ani the sdditiomal
remedy are in no wvay intended to inhibit the court from granting scme
other form of relief designed to fit the circumstances of the particular
case where use of one of the statutory remedies would not provide adequate
relief to the parties.

6. The relief provided good faith improvers should be avallable to
a public entity that is a good falth improver and to a good faith improver
who constructs an improvement on land owned by a public entity. Where
the public entity constructs an improvement an land owned by another as
a result of a good faith mistake, the entity shonld not be limited to the
right of removal. In many cases, it will not be practical to remove the
improvement and the result will be that the taxpayers will lose the benefit
of the improvement or will bave to pay for it twice. Where the improvement
is constructed on land owned by a public entity, the same considerations
that justify rellef in the case of an improvement comstructed on private
1and spply.

7. Bection 74l of the Code of Civil Procedure, relating to the
"pight of set-off," should be amended to eliminmate the "color of title"
requirement and to make applicable the recommended definiticn of "good
faith improver."” This would extend the right of set-off to the cases where
the improver constructe the improvement on the wrong lot because of a
mistake in the identity of the land.
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8. Te recommended legislation applies to any action commenced after
its effective date, whether or not the improvements were constructed prior
to such effective date. Despite Billings v. Hall, 7 Cal. 1 (1857), vhich

held the 1856 betterment act unconstitutionsl, the Commission believes

that the proposed legislation can constitutionally be applied where the
improvements were constructed prior to its effective date. An important
consideration in holding the 1856 betterment act unconstitutional was that
the act made no distinction between improvements made by a trespasser who
made unlawful and violent entry upon the lands of another and improvements
made by a good faith occupier. Nevertheless, a seversbility clause is
included in case the act cannot constitutiomally be applied to improvements
constructed prior to its effective date.

~FECCMMERDED - LEGIBLATION

The Commlseion's recommendations would be effectuated by the emactment
of the following measure:

%
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An act to add Chapter 10 {ccpmencing with Seetico 871.1) to Title 10 of

part 2 of, and to amend Section T4l of, the Code of Civil Procedure,

relating to good faith improvers of property owned by another.

The people of the State of California do enact as follows:

SECTION 1. Chapter 10 {commencing with Section 871.1) is
added to Title 10 of Part 2 of the Code of Civil Procedure, to read:

Chapter 10. {cod Faith Improver of Property Owned by Another

871.1. (a) As ueed in this chapter, "good faith improver"
neans:

{1) A person who, acting in good faith and erroneously believing
because of a mistake either of law or fact that he 1s the owner of the
land, affixes an improvement to land owned by another person.

(2) A person who, acting in good faith and erroneously believing
because of a mistake eilther of law or fact that he is entitled to
possession of the land under & lease for a term of not lees than 25
years, affixes an improvement to land to which another person is
entitled to pessesslon.

(3) A successor in interest of a person described in paragraph
{1} or {(2).

(b) As used in this section, "person" includes & natural personm,
firm, assoclation, organization, partneﬁship, tusiness trust, corpora-
tion, the United States, a state, county, c¢lty and county, city,
district, public authority, public agendy, or any other political

subdivision or public corporation.
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Comment,  The definition of "good faith improver" in Section 871.1
is similar to the description given in Civil Code Section 1013.5 of a
person who hag a right to remove improvements affixed to the land of ancther,
However, this section, unlike Section 1013.5, is clearly limited to a person
who believes he is the owner of the lamd or the owner of a long term lease
on the land. Bection 1013.5 not onmly applies to such persons, but may also
apply to licensees, tem:rl;p, and conditiomal vendors of chattels See Note,
27 S0. CAL. L. REV. 89 (1953).

This definition provides a subjective standard of good faith. Thus,
actual notice is the test of good faith; the improver would not meet the
good faith test if he had either actusl knowledge of an outstanding
paramount title or ectual knowledge of any circumstance that reasonably
should csuse him to suspect that his own title or long term lease vas
invalid or that he was constructing the improvement on the wrong site.

Subdivision (b) is included to make it clear that relief is availabdle
under this chapter to a public entity that is a good faith improver and
to a good faith improver vho constructs an improvement on land owned by a

public entity.
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871.2. A good faith improver mey bring an original action in
the superior court or may file a cross-compleint in a pending action
in the superior or municipal court for such relief as he may be

entitled to obtain under this chapter.

Comment. This section is besed on Code of Civil Procedure Section

1060 relating to declaratory relief.



871.3. The court shall not grant relief under this chapter if
the court determines that the right of set-off under Section T4l of
the Code of Civil Procedure or the right to remcve the improvement
under Section 1013.5 of the Civil Code provides the good faith improver
with a remedy the exercise of which would result in substantial Justice
under the circumstances of the particular case.

Comment. In some cases, the exercise of the right of set-off under
Section Thl of the Code of Civil Procedure will result in substantial
Justice as, for example, in a case where the value of the use and occupation
of the land exceeds the amcunt by which the improvement enhances the value
of the land. In other cases, the exercise of the right to remove the
improvement under Section 1013.5 of the Civil Code will result in substan-
tial justice as, for example, in a case vhere the improvement can be easily
removed to another site without substantial loss to the good falth improver.

i




871.k. 8ubject to Section 871.3, the court may grant & good
faith improver such relief ae will protect the owner of the land
upon which the improvement wae constructed against loss but avoid,
inscfar se possible, enriching him at the expense of the good falith
improver. Where the form of relief provided in Section 871.5 sub-
stantially achieves this objective, the court may grant relief as
provided in that section. In other cases, the court mmy grant such
relief as the good faith improver is entitled to obtain under the

general equity power of the court.

Comment. This section authorizes the court to exercise its general
equity powers in framing a decree that will protect the owner of the land
against loss but will avoid, insofar as possible, enriching him at the
expense of the good faith improver.

There are two basic limitations on this general authorization:

(1) Bection 871.3 reguires the court to utilize the "right of set-
off" and the "right of remowval” in cases where one of these remedies will
provide the good faith improver with an adequate remedy.

(2) The court is required to use the form of relief provided in
Section 871.5 in cases where this form of relief will substantially protect
the owner of the land against loss but awveld, insofar as possible, enriching
him at the expense of the good faith improver.




871.5. (a) In granting relief to a good faith improver under
thies section, the court shall first determine:

(1) The sum of (i) the amount by which the improvement {other
than one financed by a special assessment) enhances the value of the
land; and (ii) the amount paid as taxes on the land {as distinguished
from the improvement), and the smount paid as special assesaments on
improvements that benefit the land, by the good faith improver and
his predecessors in interest to the extent that such taxes and
special sssessments were not paid by the owner of the land upon which
the improvement was constructed or his predecessors in interest.

{2) e sum of (i) the reasonable value of the use and occupa-
tion of the land by the good faith improver and his predecessors in
interest, and (ii) the amount reasonebly incurred or expended by the
ovner of the land in the action, including tut not limited to any
amount reasonably incurred or expended for appreisal and attorney's
fees.

{b) If the amount determined under paragraph (1) of subdivision
(a) exceeds the amount determined under paragraph (2) of subdivieion
{a), the court may require the owner ofithe 1and upon which the
improvement was constructed to make an election within such time'as is
specified by the court to:

(1) Pay the difference between such amounts to the good faith
improver or to such other parties as are determined by the court to
be entitled thereto, or imto court for their benefit; and, upon such
payment being made, Jjudgment shall be granted that the owner of the
land bas all the interest in the property of the good faith improver;
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or

| (2) Bave the good faith improver pey to the owner of the land
the amount computed under paragraph {c¢) and, upon payment thereof,
Judgment that the goed faith improver has all the interest of the
owner of the land in the property shall be entered.

(c) The amount referred to in subdivision {2) of paragraph (b)
shall be computed as follows:

(1) Determine the sum of {1) the value of the land, excluding
the improvement, (ii) the reasonable value of the use and occupation
of the land by the good faith improver and his predecessors in
interest, and (iii) the amount rmomuy incurred or expended by the
owoer of the land in the action, including but not limited to any
amount reascpably lncurred or expended for appreisal or attorney's
fees; and

(2) Subtract from the smount determined under subdivision (1)
the sum of the amount paid as taxes on the land (as distinguished
from the improvement), and the amount paild as special assessments on
improvements that benefit the land; by the good faith improver and
his predecessors in interest to the extent that such taxes and speciel
agssepaments were not paid by the owner of the land or his prelecessors
in interest.

{2) If the ovmer of the land faile to make such election within
the time specified by the court, the good faith improver is entitled
to make the election.

(e) 1If the election is as provided in paragraph (1) of sub-
division (b), the court may provide in the judgment that the payment
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required by that paragraph may be made in such installments and at
such times as the court determines to be equitable in the eircum-
stances of the particular case. In such case, the good falth improver,
or other person entitled to payment, shall have a lien on the property
to the extent that the mmount so payable 1s unpaid.

(£) If the election is as provided in paragraph (2) of subdivision
(t), the court shall set a reasonable time within which the owner of
the land shall be paid the entire amount determined under that pare-
graph. Upon payment of such amount, judgment shall be entered that
the good faith improver has all the interest of the owner of the land
in the property. If the entire amount so payable is not paid to the
owner of the land within the time set by the court, judgment shall be
granted that the owner of the land has all the interest in the property
of the good faith improver.

Comment. This section gives the le.ndmr an election whether he will,
in effect, pay for the improvement or will, in effect, sell the land to the
improver. If the landowner does not make such election within the time
specified by the -cocurt, ‘bhe: improver may make the election.

The court is given flexibility in fixing the time of peyment for the
land or the improvement so that the requiremsnt of payment can be adapted
to the circumstences of the particular case. If the owner elects to purchase
the improvement, the court is further authorized to provide for payment in
installments. So ﬁha.t the owner will elther receive his compensation or
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posseseicn of the land, no such further authorization is provided where
the owner elects to sell the land to the improver. 8ince the effect of
the cwner's election to sell and the ensuing judgment perfects the
improver's title, presurmably the improver can srrange financing from an
outside source to yray the landowner.

Persons having security interests may intervene in the actior in order
to protect thely interests. CODE CIV., PROC; § 387. For example, there may
be a mortgage on the premises executed by the improver. The statute 1is
drafted so that the court can give such 2 mortgagee who intervened rights

against the fund to be paid as compensation for the improvements.
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SEC. 2. BSection T4l of the Code of Civil Procedure is amended
0 read:

741, (=) As used in this section, "good faith improver" has

the meaning given that term by Section 871.1.

{b) When damages are claimed for withholding the property
recovered y-upen-whieh and permanent improvements have been made on

the property by the defendant, or ithese-under-whem-he-elsimey-holdiag

under-eolor-of-title-adverse-so-the-elaim-af-the-plaintiffy-in-goed

faith his predecessor in interest, as & good faith improver , the

value-of amount by which such improvements enhance the value of the

land must be allowed as a set-0ff against such demages.

Comment. Section T4l 1s amended to eliminate the "color of title"
requirement and substitute the standmrd set out in new Section 871.1, thus
making Section T4l consistent with Civil Code Section 1013.5 which is a
later emactment. See the Comment to Section 871.1. Thus, the limited
protection afforded by Section Thl is extended to include the wrong lot
cases, l.e., the cases where the defemdant owns one lot btut builds on the
plaintiff's lot by mistake.

The amendment also substitutes "the amount by which such improvements
enhance the value of the land" for "the value of such improvements." The
new language 1s more precise and clearly indicates that only the amount by
which the improvements enkance the value of the lard is to be allowed as a
set-off,




SEC. 3. This act applies to any action commenced after its

effective date, vhether or not the improvement was constructed

prior to its effective date. If any provision of this act or

application thereof -to any personh or ¢ircumstances is held invalid,

such invalidity shell not affect other provisions or application of

this act which can be given effect without the invalid provision or

application, and to this end the provieions of this act are declared

to be severable.

Comment. This act applies to any action commenced after its effective
date, whether or not the improvement was constructed prior to such effective
date. Although Billings v. Hall, 7 Cal. 1 (1857), held the 1856 California

betterment act unconstitutional, an important factor influencing this hold-
ing was that the act made no distinction between improvementis made by a
trespasser who mede unlewful and violent entry upon the lands of ancther
apnd improvements made by a good faith occupler. Decisions in other states
are about equally divided a8 to whether & betterment stetute can constitu-
tionally be applied where the improvements were constructed prior te its
effective date. SCURLOCK, RETROACTIVE IEGISIATION AFFECTING INTERESTS IN
1AND, 58 (1953). The Californie Supreme Court hes recently taken a liberal
view permitting retroactive application of legislation affecting property
rights. Addison v. Addison, 62 Cal.2d 558, 43 Cal. Rptr. 97, 399 P.2d 897

{1965). See Comment, 18 STAN, L. REV. 514 (1966). Although the Iaw
Revision Commission believes that the statute can constitutionally be
applied to improvements constructed prior to its effective date, a sever-
ability clause has been included in case such an application of the act

would be held unconstitutional.




