il 3/14/66
First Supplement to Memorandum 66-13
Subject: Study 44 - The Fictitious Name Statute

Attached to this supplement are two copies of an Alternative Tentative
Recommendation on the Fictitious ¥ame Statute. Please mark any revisicns
you believe should be made on one copy and turn it in to the staff at the
April mesting.

At the February meoting, seversl camissioners expressed concern that
the repeal of the Fictitious Name Statute would meke unsvailable information
that would be of value in determining the persons that should be made
parties to an action brought by a person who entered into a contract or
other transaction with a person or firm transacting business in a fictitious
name, Because we believe that this concern may be shared by others, we
have prepared the attached Alternative Tentative Recommendation, _

The Alternative Tentative Recommendation makes two basic changes in
the Fictitious Neme Statute. First, it eliminates the requirement of
publication of the fictitious name certificate., BSecond, it provides a
means whereby any interested person may compel the person or persons
transacting business in m fictitious name to comply with the Fictitilous
Hame Statute,

Attached as Exhibit I (pink sheet) im the one letter we have received
in response to an informal inguiry we made to various bay area credit

associations. Attached as Exhibit II {yedlow pages) is a letter from the
Division of Real Estate. Note that the writers recommpend the repeal of

the publication requirement, but they also recommend that the Fictitious
Name Statute not be repealed. We will attach any additional letters we
receive fram various other interested persons to the basic memorandum.

Respectfully submitted,

Jobn H. DeMoully
~ Executive Secretary




' Sopp Mewo 63712 EEIEIT T
'THE JEWELERS BOARD OF TRADE

EETABLISHED 12

EXECUTIVE OFFICES TURKE HEAD SLOG., PROVIOENEL 2
COMLECTION DERARTMENT T WEST JaTH ST.. NEW YORK CITY 3%
ACSUSTMENT DEPARTMEN] PFPROVIDENCE 2.R.1. . 108 MGATH WABARH AVE., CHIGAGS 2

PROVIDENCE AT T sad MARKET ST., BAN FRANCISCO 3

Marah €, 1¢4%

California Law Pevis
Roomt 20, Crothers Hz
Stanford University
Stanford, California CL3CS

l"’

Re: DPFiectitious Name Statute

Gentlemen:
reply to the guesticne raiged in your l=ttcr of
-~

Marbh s 1CLG, please w2 advised that we s2e no proper
purposh served by the publicatlen requirement of the
fietiticve name statute, and we would favor ibs 2limina-
tion,

-
—."_'x

)

However, we arec of the ospinion that the filing
: requirement should be continued In that 1% is useful
and preoper for suppliers and other commercial organiza-
tions te know the true Llentlty of those with whom they
deal.

In short, we favor repsal of the publlzztion require-
ment and retenuaon of the filinz equirement of the
fiectltious name siatute,

Very truly yours,



11 capitol Mall ’

cramento, Cali. State of Galitarnia
;5814
DIVISION OF REAL ESTATE

MILTON @. GORDOM,. CoMMIIONER

March
1966

Mr. John H. DeMoully, Bxecutive Secretary
California Law Revision Commission

Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

I view the fictitious name statutes (Civil Code §§ 2466~

2471 and Business & Professions Code §§ 10159.5 and

(: 10522.5) as identical in purpose. Both seek to make a
public record and to identify the persona or entity

utiliging a fictitious name for the benefit of those

who deal with them.

In event the fictitious name statute was repealed, a
person who had a basis for a civil action against a
person or entity doing business under a fictitious name
would find it extremely difficult to determine who ghould
be named or served in the c¢ivil action.

I would be faced with a similar problem in the enforcement
of the Real Eatate lLaw should licensees be permitted to
utilize fictitious names in their licensing activities
without complying with the provigions of §§ 2466 et seq.
of the Civil Code or without obtaining the issuance of a

" licensge under such name.

One possible alternative to the outright repeal of the
fictitious name statute would be to retain the recorda-~
tion requirement, i.e., first paragraph of § 2466, and to
repeal the provisions for publication of the certificate
and the filing of an affidavit within 30 days thereafter.
The latter provisions with the concomitant expense do not
appear to serve any useful purpose.




()

Mr. John H. DeMoully - 3/9/66 - 2

Although I have not had an opportunity to explore all of
the poussible ramifications, I am inclined to believe that
a central statewide system, similar to that established
under the Uniform Commercial Code for the filing of
security interests in personal property, would be more
effective and economical than filing with the County
Clerk aa is now required.

In event the fictitious name statutes were repealed,

§§ 10159.5 and 10522.5, B & PC, would be rendered inef-
fective. I consider these sections essential to the
effective enforcement of the Real EBstate Law and would
feel compelled to seek an amendment requiring brokers to
file a statement with our Division setting forth all
fictitious names they propose to use in the conduct of
their licensed activities. :

Thank you for this opportunity to present my views.

Sincerely,

Mi « Gordon
Commiasioner




Yomo 66=13
STATE OF CALIFORNIA EXHTBIT 1

EDMUND G. BROWM, Governtn

CALIFORNIA LAW REVISION COMMISSION

ROOM 30, CROTHERS MALL
STANFORD UNIVERSITY
STANFORD, CALIFORNIA 94305

RICH.A!D H. KEATINGE
Choirmon

SATO
m\ek- Chalrman

SENATOR JAMES A. COBEY
ASSEMBLYMAN ALFRED H. SOMG
JOSEPH A, BALL
TAMES %. EDWARDS
JOHN B. McDONOUGH
HERMAN F. SELVIN
THOMAS E STANTON, Jr.
GEORGE H. MURPHY

Fx Oficia

(?Tx

One of the topics the Commission is %mm
titious name statute {Civil Code Sections 71) should be

or repealed. This statute requires that a parson tramsacting

asd
business in a fictitious name mmst fils a certificate with the clerk
of the eounty in which the principel place of bustines is located and
- must svbsequently have the cartificate published four times ia a

newspaper. The Commission is cqusidering whether er not the fictitious
name statute should be repealed. In sddition to the legal fees in
comection with ths filing and publication of the fictitious nmme
certificats, the cost of .publication {taslf may impose & significant
eXpenss on & perssn transacting business in a fictitisus name. This

It would be belpful to the Comission if we ceuld have your viaws

on the following questions:

{1) Are you sware of any purpase served by the fictitious name
statute? In this connectiom, it should be noted that the only sanctica
to compel) compliance with tha statute is that & peysom trensacting
business in a fictitious nams may not maiotain an action on & transact’ -
had in the fictiticus name umtil the fictitious name wertificate has
been filed and published, If the person commances Such an acticn and
the defendant cbjects to the feilure te camply with the fictitious p~
statute, the person conducting business in the fictitious name wey .
and publish the certificate after the action i{s commenced and s+ 7.

maintain his action,



.z-

{2} Does ths requirsment of pudlication serve any ussful
purpose? In othar words, would it be sufficient if the infarmstion
ware rerely required to be filed with the county clerkt

{3) Do you use the fictitious name statute to any extent ia
the opsration of your busineass? NWould you object to the repeal of
this atstute?

In order that eny tentative conclusions the Commission reaches
on this subject cean be distributed for comment by interested perscns
&8 soon as podalble, we would sppreciate receiving your views on the
questions zst out abdove by March 18, if posaible,

Very truly yours,

John H, DeMoully
Exsontive Secretary

Semt ot

Uoiversal Credit Rating Bureau
Hstallers Coameroial Agency

Betall Stores Raporting Service
Matual Crodit Bxchangs

Matropolitan heporting Service, Ing.
MoCoxd Company

The Jeweiera Roard of Trads
Inforsmtive Researci

Tinanginl Bwports, Pmo.

Dun & Bradsiyeat, Iac,

Credit Dmta Corporsiiim
Credit Burean Hepexrix, Inc.
Credit Burwau of Ssaba Clare Vulley
The Credit Burean of San Fransisao, Ine.
Credit Managers Asaggiation of Northern
& Contrel California
Contral Maporting Bureas
California Jaterial DPeslers Associntiom
Assets Fsspeurch Divisiom of
¥ationxl Business Factors, Iac.




Memo 6613 EXHIBIT II

THE CREDIT BUREAU OF SAN FRANCISCO, INC.
15 STOUKTOMN STREET
SAN FRANCISCO &

California law Revision Commission
Room 30, Crothers Eall

Stanford University

Stanford, Cslifornia

Gentleman:

This is in response to your letter of March 4 in connection
with the "fictitious name" statute,

We baliave that the best interests of the public would be
sexved if there was an official record reguired at either tha
County or State level. This would specify that anyone trang-
acting business under a fictitious name should record with the
Secretary of State or County Clerk the fact, and thus the public
could look beyond the name and discover the principals of any
such business.

We do not feel that the publication requirement serves
any special benefit.

From the foregoing you can conclude that our answer te your
question designated No, 2 is affirmetive, and our answexr to No. 3
is that we would object to the rspeal of the statute but would
not oppose a revision.

CJIB/uwr
¢c Mr, Robart C. Kopriva




EXHIBIT

SOUNTY OF SACRAMENTO

ITT HEMO 6613
COUNTY CLERK,. CLERK OF SUPERIOR CCURT,
REGISTRAR OF VOTERS

WILLIAM K. ODURLEY

Marech 1}-" 1966

Mr. John H. DeMoully, Executive Secreiary
California Law Reviaion Commission

Room 30, Crothers Halil

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Roow i3, COUNTY DOURT HOUSE
TZF MINTH STREEY

SACRAMENTO, CALIFORNIA 932814

In answer to your letter of March 11, 1966 regarding the
use of the ficititious name register (Civil Code Section 2470) by
persons visiting this office, we would sstimate this register is
used from thirty to fifty times each day by persons desiring a

variety of information.

Most of our inquiries concern whether or not a particular
ficititicus name iz now in use; usually by persons desiring to file

on such a ficititiouws naxe,

However, we alse have many inquiries

concerning the names and addresses of the owners of such business

and other related infommaition.

If we can be of further assistance in this matter, pleass

do not hesitate to ¢all on us.

Very truly yours,

W. ¥. DURLEY, COUNTY CLERK

ey
N
BY v Pl e A

WHD:bjs

Leputy




Memo G5=13 EXHIBIT IV

STATE OF CALIFORNIA ECMUND G. SROWN, Gavernar

_ALIFORNIA LAW REVISION COMMISSION March 11, 1966 @

RGOM 30, CROTHERS HALL
STANFORD UNIVERSITY
sm__uroap, CALIFORNLA $4305

RICHARD H. KEATINGE

A tirmen
| SATO
Chairiman
SEMATOR JAMES A. COBEY
ASSEMBLYMAMN ALFRED H. 5CNG

REPLY: "“Use in Santa Clara County varies
from rarely to occasionally."
Paul R, Teilh, County Clerk

JOSEPH A. BALL .
TANES & EOWARDS Mr, Paul R. Teilh
JOHN b MDONOUGH County Cierk

KERMAN F, SEEVIN .

MoRas £ stanton, i, GO0ty Court House
GEORGE H. MURPRY San Jose, California

Dear Mr, Teilh:

The California YLaw Revision Cammiseion is 4 state agency that
was created to stuwdy areas of the law that are in need of reviszion
and to submit recommendations to the Legislature,

One of the topics the Commizsion is studying is whether the
fictitious name statute (Civil Code Sections 2U66-2471) should be
revised or repealed. This statute regquires that a person transacting
business in a flctitious name must file a certificate with the clerk
of the county in which the principal plece of business is located and
nust subseguently have the certificate published four times in a news-
paper., The Commission is considering whether or not the fictitious name
atatute should be repealed. 1In addition to the legal fees in ¢copmectlion
with the filing and publication of the fictitions name certificate, the
cost of publication itself may impose a significant expense on a persen
transacting business in a fictitious name, This requirement is
eapecially onercus because the existing law reguires = new filing and
the fQur publications each time there i2 a change in the membership -
of the firm transgacting business in a fictitlious name,

It would be helpful to the Commission if you could give us some
idea of the extent to which the fictitious name register (Civil Code
Section 2470) is used by persons who visit your office to cobtain informa-
tion contafned in the register. Is the register uged only rarely,
occaaionally, frequently, or to a grest extent?

In oxder that any tenmtative conclusions the Coxmission reachss on
this subject can be distributed for comment by interested persons as soon
as possible, we would sppreciate receiving your estimate of the use now
being madé of the fictitious neme register by March 18 if possible.

Yery truly yours,

o S
‘:'u.. S e ',4_ \(' .-P" PR, !
e o

John H. DeMoully
Executive Secretary

‘. . 3 '.
> Ol
JED: 1b M | 2
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%m Wt%:jﬂm/ﬁ/mwé She.

PURLICATIONS AND SERVICES FOH MANAGEMENT

e e Ny -
MANS DONVIDENCE 1N MAN

LOUIS M, MARZLUFT .
REGIGHAL REFSATING MANAGEN March 15, 1966
P, 0. BOX 217 TERMIHAL ANMER
LOS ANGELESR, CaL. r8AH%
TELEFHONE: AREA CODE 219 k1S

Mr. Joln ©. De Moully,

Executive Secretary .
California Law Revision Commissicon
Room 30, Crothers Hall

Stanford University

Stanford, Califormia 94305

RE: California Law Revision Commission
o Study On
Fictitious Name Statute

Dear Mr. De Moully:

_ This letter is in response to your letter of March 4, 1966,
which invited certain views in connection with the possible revision
or repeal of the 'Fictitious Name Statute''.

We feel that the interests of the members of the business commug-
ity would be best served by a statute of this nature. A strong fict-
itious name law is an aid to the free flow of goods and services and
the continued economic health of the states even more than sound
sureties between businesses. Service Organizations, wholesalers and
manufacturers when they receive orders from a concern doing business
under an assumed name expect and need to kow the identity of those

rsons conducting such enterprises, to effectively reach a sound
usiness decision. Access to a central source of information within
the State on all such names can best serve the mutual interests of both
Of the parties to such a transaction. A central location for recording
such data would prevent less technical difficulties in recording and
obtaining such data.

The publication requirement is less apparent today than hereto-
fore and as your lefter suggests, this requirement often presents an
undue financial burden ugan persons transacting business under an
assumed name. Public filing obviates the necessity of publication.

A statute of this nature is less effective when there is frequent
non-compliance. As presently constituted, the non-compliance may
effectively rectified even after bringing a legal action. Other states
have effectively reduced this possibifity by treating violations of
such a statute as a misdemeanor. FProsecutions under such statutes are
reportedly practically non-existent.

 he recormend a revision of the Statute and feel that if such a .
revision is epacted within the guidelines suggested above, it would be
in the best public interest. o

s . ko L
_ We appreciate your inviting our views on this significant legis» - - ..
lative matter. .

: -~

e ”
- -

~ L. r.i."?i/a%l

L i
\\Regional R

LMM: kb




Yemo 66w13 EXHIBIT VI

CITY AND COUNTY OF SAN FRANCISCO

COUNTY CLERK
CLERK OF THE SUFERIOR COURT

March 15 [} 1966

Mr. John H. DeMoully,
Executive Secrelary,

Clif, Law Revision Comn. Ra: Fictitious Names
30 Crothers Hall, Statute,
Stanford iniversity, Calir,

Dear Mr DeMoully:

This refers to your letter of inquiry of March 1llth, 1966
regerding the fictitious name statute.

We will answer your questiocn immediately by saying that thia
register is used to_a grehd exient . In fact, next to the
Civil and Probate indexes, it is by all odda, the most
Irequently used index in the cffice, The general public, as
distinguished froma attorneys, make eapecially heavy use

of thls index,

In San Francisco County, all business plaintiffs in the Small
Claims Court must furmish a certificate attesting to the

faot that their firm is registered efhther in the

Fictitious Names register or the Corporations Register.

If they carmot do so, their Lfiling is refussd, The number

of these small claims actions is constantly increasing.

We feel strongly that from a public service viewpoint, the
fiotitious neme statute should be laft " as ia".

Very truly yours,

.{;i
MARTIN MONGAR /
County Clerk-Recorder.




Memo 56813 EXHIBIT VIT
ORTLAND BRATTLE LOS ANGELES

MCCORDS DAILY NOTIFICATION SHEET

Published by McCord Company * Established 1910
1381 MISSION STREET . SAN FRANCISCO 3, CALIFORNIA + TELEPHONE MARKET 1-4674

March 15, 1946,

Mr. John H. DeMoully, Executive Secretary
Califomia Low Revision Commission

Room 30, Crothers Hall

Stanford University

Stanford, California 94305 "

Dear Mr. DeMoully:

In answer to question one of your letter regarding the fictitious name statute; { know without
a doubt thot it aids business in genercl, from a practical point of view. Any credit grantor
carrying the accouni under thé DBA must know the nomes of the owners if he is to be prudent
in the extension of credit. Additionally, if the account goes sour he must have the names and
addresses of the owners in order to best effect collection of any monies due. Another purpose
is to prevent the confusion that would be caused by several ditferent people using the same
fictitious trade name,

The publication of the filing serves o very useful purpose for the reasons stated abave and from
the point of view of the various trade publications and credit reporting agencies. They are
frequently asked; "Who is the owner of the Comer Grocery af Vallejo?", end need to be in a
position to adequately answer such a question. Also, the publication acts a3 a "check” for
reporting agencies for verification of a report it may have received from a County Clerk’s
office or a correspondent. The publication also contains all of the information, such as the
residence addresses of owners; which{ is importont for verification purposes. ‘

Additionally, os a:business man, if we were a corporation, parmership or individual, we
want the advontages of the fictitious nome statute for the purpose of filing any fictitious
trade nomes we would desire to use and | would strongly object to the repeal of this statute.

Sincerely,

MC CORD COMPANY

7{;{;}2" A‘-{J‘JJ {fj .
W. Ik

¢ Komli

Prasident
WJK fofc



Memo 66-13 EXHIBIT VIIX

889 South Van Ness Avenue » S8an Francisco 3, California
MArket 1-5400

Office of the Editor

March 15, 1864
Dear Mr. DeMoully:

Within recent weeks I have been informed by
several persons -- editors of legal newspapers, county clerks and
credit company executives -- that the California Law Revision Com-
mission has under consideration a plan to amend, if not repeal Civil
Code Sections 2486-24T1 which require filing and publishing of notices
of doing business under a fictitious name.

Without exception, my informants are opposed
to amendment or repeal, and I hasten to join them.

Several years ago a similar proposal was pre-
sented. Objections came from many sources, particularly banks,
credit houses, collection bureaus and newspapers. One of the strong-
gst objectors was Bank of America, which, so 1l am told, required
public notice, through fictitious name procedures, when business
loans are under consideration.

Yesterday I conferred with our County Clerk
Martin Mongan, and I learned that not alone is he against disturbance
of statutory provisions as extant, but that his objection is general
throughcut the County Clerks' Association of California.

Mr. Mongan informs me that at least five reqﬁests
are received by his department each day for information relstive to
companies operating under fictitious names.

Credit companies would find it extremely costly,
if not impossible to obtain proper and sufficient information for their
clients if the Statuie were to be amended or repealed.

The cost of filing and publishing a fictitious name -

notice is minimal, a properly deductible end pro-rated expense, there-
fore not a financial burden to the large or small businessman.



Mr. DeMoully - 2

And -- I believe this is most important, too --
through filing and publication of a fictitious name an individual, or
parinership profects business title.

Mr. DeMoully, I am certain your Commission
is concerned with equities and advantages, otherwise you would not
seek an expression of opinion as you are now doing.

Therefore, may I suggest that a copy of the
letter you sent to County Clerk Mongan and Williamm Kumli, President
of McCord's Dily Notification Sheet, be forwarded to the executive
gecretary of the Credit Managers' Association of Northern and Central
California. His address is 989 Market Street, San Francisco, California.

I am certain he will be a source of sound and
factual reasons why siatutory provisions of Civil Code Sections 2466 -
2471 are beneficial in busines operations and should be retained.

JWEK: sn
1 enc.
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STATE OF CALIFORNIA-~BUSINESS AND COMMERCE AGENCY

EXHIBIT IX
EDMUND G. BROWN, Goveraer

DEPARTMENT OF INYESTMENT

DIVISION OF CORPORATIONS
mf@ FER14—PRINCIPAL QFFICE

1030'N STREET

SAN FRANCISCO 94103

1460 MISSION STAEET

LOS ANGELES 90012

107 ‘SOUTH BROADWAY

SAN INEGO 92101
SDSE STATE OFFICE BLDG.

Mr, John H. DeMoully
Executive Secretary

JERALD S. SCHUTZRANK
Cawmisgionar

Los Angeles, Califormia
March 15, 1966

California Law Revision Commission

Room 30, Crothers Hall
Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

’ This is in reply to your letter of March 2, 1966, addressed
C: to Commissioner Rickershauser, my predecessor, and to your letter
0f the same date addressed to Mr, Hans A. Mattes, the Assistant
Commissioner in charge of my San Francisco 0ffice,

The four questions posed in each of the foregoing letters
are the same, and for that reason, the following is intended to
be in reply to both of the letters mentioned above;

1. We are aware of the information set forth in the
first of your questions.

2. It would appear to be highly desirable, in the
event that the fictitious name statute were
repealed, for the Check Sellers and Cashers Law to be amended,
80 as to require that information similar to that now required
pursuant to the Civil Code be furnished directlzeto our agency,

in order that a roster of check sellers and cas

rs operating

under fictitious names could be maintained. In this regard,
you may be interested in Sectiomns 22405 and 24405 of the

. Financial Code, which provides that no licensee under the
Personal Property Brokers Law or Small Loan Law may transact
any business under any name other than that which is named in
the license granted to such licensee,

3. It does not appear to me that the requirement of

C: publication serves an ‘
appear entirely sufficient if the information required were:
to be instead filed with the County Clerk. ST

useful purpose. It would ... . ___




Mr, John H. DeMoully -2 March 15, 1966

4. We are in the process of attempting to determine
whether our investigators make extensive use of
the fictitious name statute in its present form. It would
appear that from time to time, any investigative unit would
- find it necessary to use the fictitious hame statute in order
to determine the real name of an enterprise being operated
under a fictitious name, Such information is, of course,
essential in many situations where it 1s necessary to determine
the true parties in interest who are operating a given enterprise.
It would agpear that a revised statute which grovided for the
filing of information, as opposed to the publication of such
information, would be entire{y as satisfactory for such
investigative purposes. It must also be borne in mind, as
alluded to in your letter, that the present statute o za
affords information to our investigators: when by some chance the
fictitious name has already been published. As you indicate
in your letter, such publication need be made only in the event
that litigation is undertaken. As a personal obsexrvation, it
would seem that if any type of fictitious name statute is
desirable, it should be one which requires the filing of the
fictitious name information prior to the commencement of the
bugsiness under the fictitious name, so that such information
will be available to all persons who may have use for it,
without the necessity of waiting until the fictitious name has
been filed in commection with litigation, since the latter event
may never occur,
e,
1f we may provide any additipn@l informhtion in connection
with this matter, please do not-hesitate tg/call upon us.

Jss:fa e ' brporations

4
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COUNTY OF LOS ANGELES

HILLIAM @, SHARP E G, HAT R
COAUNTY CLERXY (:OEMY CLERK AND CLERK OF THE SUPERIOR COURT CHIEF ':EPCU'-:E

P11 MoRrTH HILL STREET
MAILING ARLCRESS: P. O, BOX 15}
LOS ANGELES, CALIFORMIA 20053
MApisaN $-34714

March 17, 1966

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

There is considerable use of the fictitious rame index referred
to in your letter of March 11, 1966. In 1965, we had a total of
77,417 index searches, including both fictitious and corporate names.
These included 42,974 telephone searches, 32,116 counter searches,
and 2,327 responses by mail for which a2 fee was charged. The telephone
lines to the fictitious indexes have been some of the most crowded in
the Courthouse causing us to arbhitrarily limit the number of searches
per call and the amount of information we will give by telephone.{We
limit information to that contained on the index.} There was also
considerable use of the files at the counter where additicnal informa-
tion was requested.

In 1965, we filed approximately 21,000 certificates of business.
There are approximately 345,000 separate business names on file. The
number of firms would exceed this since similar names are glven existing
file numbers.

This information affords the public the means of determining the
names of owners against whom it has a c¢laim. t is used extensively
by various credit service buresus, Dunn and Bradstreet, collection
agencies, Post Office, U.3. Treasury Department, and various state and
local agencies.

The County Clerk's Association of California proposed an amendment
to several code sections relating to this subject which was incorpo-
rated in A.B. 1043 introduced at the 1565 Regular Session, copy of
which bill is enclosed. This amendment was prompted by the fact that
the County Clerk's records contalned thousands of names of firms no
longer in existence which is confusing to the public particularly in
determining whether a proposed name should be adopted for a new business.
The amendment would have updated the file and purged it of many firms
which had ceased business. The biil had favorable action from both the
original Assenmbly and Senate commitees to whom it was referred but




Mr. John H. Deboully Page 2
March 17, 1966

finally got sidetracked when combined with several other bills relating
to fees.

I hope this information will be of assistance to your commission.
Please advise if we can be of any further hslip to you.

Yery truly yours,

WGS:gq

Enclosure




CALIFORNMIA LEGISLATURET5E REGULAR (GEMERAL)} SESSION

ASSEMBLY BILL No. 1043

Iniroduced by Azsembiyman Willson

¥ebroary 9. 1965

REFEBRED TS COMMITIEE ON PUBLIC TTIUTIES AND CORPORATIONS

A act to amend Sentron 2470 and to odd Sectiong 24692 and
2469.3 to the Civdk Code and o amend Scelion 36348 of the
Government Code, relaiing to earitfieates of fictitions nomes.

The people of the Siate of Colifornia da enaet as follows:

Secrion 1. SBection 2470 of the Civil Code iz amended to
raad :

2470, Every consty alovk musi keep A register of the names
of firms and persons mentioned in the certificates filed with
him pursnant o ihis article, entering in alphsabetical order the
name 0F every gieh pevson whe does husiness under a fetitious
name, s the fctiticos naee, and the wame of every suek
partversbin, end of esch partoer thersin.

Upon the abaudenmant of 15 use of a fietitious nane, or
10 wpor the expmration of He oo le of fletiddous nowme, the
11 ckerk svo Ui ewier the fagt or shendonment or expiralwn tn the
12 register. .
18 HEC. 20 Beetlon 24697 i3 dded do said eode, to read:

id 246582 Fvery certificate of fictitious name filed under the
15 suthority of this chapter ghall sxpire and be of wo further
16  foree and effect at the end of five years following the fivst day
17 of January vext after the ﬁLJig of a eeriificate of fotitions
182 name with the coonte olaek in aeeordance with Section 2466
19 unless durisg ihe month of Deceraber immediately v'f-aeding
90 said date of expirgiion a rexewal certificale containing all in.
21 fermaiiom reguired in the oviginal cerfificate and x.abacmbed
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LEGISLATIVE COUINBEL'S DIGEST

AR 1043, ae introduced, Willson {P & Gy Certificate of fictitions ne—

Amends See, 2470 and adds Sees. L2 and 24603, Civil, A— s Ses. 206848,

VY.

Provides that certificutes of fetitious names Shed wl, county clerk shali expire
within eertsin period usless renewal certificats o .ued, Au&hormes connty cierk to
destroy certificates which have expired. EotLuskes $2 fee for filing apd indexing
renews] eertificate of Setitious name.
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and scknowledged as requived by that section is filed wiih the
eounty clerk with whoi said origing! is on file, No soch re-
newal certificate need be published

Every rertificate of fiutiticus name heretufore filed with the
county clerk pursnant to Section 2466 shall expire and be of
ra Farther forca and efect on and after January 1, 1971 unless
ai any time on ar sfter Jenuvery 1, 1970, but not later than
December 81, 1970, a_renewsl certificate in secordance with
thix section is filed with said county elerk

Skc. 3. Bection 2469.3 13 added to said code, o rend:

24683, Upon the filing of a certificate of abandonment
pursuant to Beetion 24691 or upon the expiration of a certifi-
cate of fietitions name pursuant to Section 24632 and follow-
ing the making of the eptry reguired by Section 2470 the
county clerk wmay degivey the certificate of fictitious names the
use of which was so ahandoned or which has expired.

Hpe. 4. Beetion 26848 of the Qovernment Code is amended
ta read:

26843, The fes for filing and indexing a certificate of ficti-
tivus name, ineluding affidavit of publication, and fhe fee for
filing and indexing o rencwal cerfificate of fietittous name, Is
two dollara ($2).




ALTERNATIVE
TENTATIVE RECOMMENDATION
of the
CALTFORNIA LAW REVISION COMMISSION
relating to
THE FICTITIOUS RAME STATUTE

The Fictitious Name Statute--Civil Code Sections 2466-2U7T1--provides
that every person or partnership transacting business in a fictitious name,
or a designation not showing the names of the persons interested as partners
in the business, must file a certificate with the clerk of the county in
vhich the principal place of business is located and must subsequently have
the certificate published in a newspaper once a week for four successive
weeks, The certificate must show the name and place of residence of the
person or partners transacting business in the fictitious name. A new
certificate must be filed and published on each change in the membership
of such a partnership. The county clerk is required to record the
information contained in the certificates filed with him in a register
maintained for that purpose.

The only ssnction provided for failing to comply with the Fictitious
Name Statute is that no action may be "maintained" on a contract made or
a transasction had in a fictitious name until the fictitious name certificate
hes been filed and published.#* The courts have interpreted "maintained™

to mean that an action may be commenced even if no fictitious name

*Compliance with the FPictitious Name Statute is a prerequisite tc obtaining
a license a8 a real estate broker or salesman (Business and Professions
Code Section 10159.5), minersl, oil, and gas broker or saslesmwan (Business
and Professions Code Section 10522.5), or check seller and casher
(Financial Code Section 12300.2).
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certificate has been filed and published; but, if the defendant cbjects to
the failure to comply with the Fictitious Name Statute, the action will be
ebated until the certificate has been filed and published. The objection
is waived 1f the defendant fails to make it elther in his answer or by
demurrer. If the defendant objects, the defect can be cured by filing the
certificate and making the necessary publication prior to the actual trial
of the case, If objection is made and the required filing and publication
are not made, the action must be dismissed.

The courts have said that the purpose of the Fictiticus HName Statute
is to prevent fraudulent trading by providing a source--the county clerk's
register--from which persons can learn with whom they are trading, But
because the statute lacks eny significant sanction for nencompliance, it
fails to sssure that this information will be avallable in the type of
cage where it is most needed, i.e., vhere a perscn has a claim against a
person or firm transacting business in a fictitious name and needs to know
who the person or persons are who transact business under thet fictitious
name. In such a case, if the requirements of the Fictitious NHame Statute
have not been met, there 1z no means by which the person seeking the
information can compel the person or persons transacting businesa in e
fictitious name to comply with the Fictitious Name Statute.

The Commlssion has concluded that the FPictitious Name Statute ghould be
amended to include a provision whereby eny interested person could compel
a person transacting business in a fietitious name to comply with the
Fictitious Name Statute, Accordingly, the Commission recommends that any
person should be permitted to serve a demand that a person or partner
transacting business in a Fictiticus name camply with the Fictitious Name
Statute, TFailure to file the flctitious name certificate with the county
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clerk within 10 days efter service of the demand should result in a forfeiture
of fifty dollers and all damages which the person serving the demand may
sustain by reason of the failure to comply with the statute, which forfelture
and damages should be recoverable in a civil action. This sanction is based
on Code of Civil Procedure Section 1992 which provides a scmewhat similar
sanction when a witness disobeys a subpoensa.

The Commission also recormends that the publication requirement of the
Fictitious Name Statute ©bve eliminated. The publication requirement is
burdensome and expensive, especially for large partnerships and those
unincorporated agsociations which are treated as partnersghips for the
purpose of determining lisbility. This is particularly true with respect
to the requirement that a new certificate be published once a week for
four successive weeks on each change in the memberships of the organization.
Mbreover,‘where the certificate was not filed and published, a large partner-
ship with a fluctuating membership apparently would be required, as a conditi:
to maintaining an action, to file and publish a serles of certificates
reflecting each change in membeyrship during the period covered by the
tranzaction upen which the action is based. BSince the fictitious name
cerbificate must pe filed with the county clerk and maintained bw him in a
fictitious name register, no purpose is served by the publication requirement

that can justify the expense of publicationm.

The Commission's recormmendations would be effectuated by the

enactment of the followlng measure:



An act to amend Sections 2466, 2467, 2468, 2469, 2u69.1, 2470, and 2471

of the Civil Code, Sections 10159,5 and 10522.5 of the Busipess and

Professione Code, and Secticn 26848 of the Govermment Code, relat-

to Tictitious names.

The people of the State of California do enact as follows:

SECTION 1. Section 2466 of the Civil Code is amended
to read:
2466. Except as otherwise provided in 4he-news-seetion

Section 2467, every person transecting businese in this State

under a fictitlous name and every partnership transacting
business in this State under a fictitious name, or a designation
not showing the names of the persone interested as partners in
such business, mist shall file with the clerk of the county in
which his or its principal place of buelness is situated, a certi-
ficate subscribed and acknowledged in the gmanner provided in
Section 2468 of-the-Civil-Cede , stating the neme in full and the
place of residence of such person and stating the names in full
of all the members of such partuership and their places of
residence.

Baech-subseribed and ackrewledged-eertifiesie-muet be-pubiished
subsequent-ta-the filing shereof-with the - county-elesk-pursuant-te
Geverzment-Code Seetion-606L;-in-a-newspaper-published-in-the-esunty,
if-there-be-oney-and-1if-there- be-rone-in- sueh-countyy-then-in-a-neve-
paper-in-an-adjeining-eounty---An-affidavit-chowing-the-pablieation
of-sueh-eersificate-as-in-thig-section-provided-shall-be-filed-with

the- geounty-elerk-wishin-30-days-after-the-complesion-of-sueh-publi-
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eatieng-but-in—aa-evént-aha}l-aueh-pablieatiea-be—mads-prier

to-the-filing-of-sueh-eertificnie-with-the-aounty-elerky

Comment. The amendment eliminstes the requirement of publication

and makes other technical, nonsubstantive changes.



SEC. 2. Section 2467 of sald code is amended to resd:

2467. A commercial or banking partnership, established and
transacting business in a place without the United States, may,
without filing the certificate or-making-ithe-publieatien prescrided

in the-lasi-seetion Section 2466 , use in this state the partnership

name used by 1t there, although it be fictitious, or de does not

show the names of the persons interested as partners in such business.

Comment. The amendment deletes the reference to pubtlication and makes
technical, nonsubstantive changes.



SEC. 3. Section 2468 of sald code is amended to read:

2468. (a)} The certificate filed with the clerk as provided in
Section 2466 must shall be signed by the person therein referred to,
or by the pertners, as the case may be, and acknowledged before some
officer, aﬁthorized to teke the acknowledgment of conveyances of
real property, by personally appearing before such officer, notwith-
standing the provisions of Section 1195 eof-itke-Eivil-Cede .

LEQ Where a business is hereafter commenced by a person under
a fictitious name or a partnership is hereafter formed, the certifi-
cate must shall be filed and-she-publication-designated-in-that
seetion-pust-be-made within one month after the commencement of such
business, or after the formation of the partnership, or within one
month from the time designated in the agreement of iis memberys for
the commencement of the partnership. Where-the-business-has-been
heretofore-condueted~under-a-fietitious-name-or-vhere-the-parinership
has-been-beretofore-formed,-the-eertificate-miss-be-£filed-and-the
publieatien-wade-vwithin-sin-menths-afier-{he-passage-of-this-aehk.

Lgl Ho person doing business under a fictitious name, or his
assignee or assignees, nor any persons doing business as partners
contrary to the provisions of this artiele chapter , or their
assignee or assignees, shall maintain any action upcn or on account
of any contract or contracts made, or transactions had, under such
fictitious name, or in their partnership name, in any court of this
State until the certificate has been filed and-ihe-publieation-has

been-made as hereim required ty Sections 2466 and 2469 .

{d) Any person may serve a demand that the required certificate

be filed on any person or partner thet has falled to file the
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certificate as required by Section 2466 or 2469. The demand shall

be in writing and may be served either (1) by delivering e copy to

the person or partner personally or {2) if the person or partner

is not found at his usual place of business, by leaving a copy of

the demand with a person having charge thereof and sending a copy

of the demand through the mail addressed to the person or partner

at his usual place of business. If the required certificate is not

filed within 10 days after service of the demand, the person or

pertner failing to file the certificate so demanded forfelts to the

person who served the demend the sum of fifty dollars and all

dameges which such person may sustain by reason of the faijure to

file the certificete, which forfeiture and damages may be recovered

in & ¢ivil action.

Comment,. The amendment deletes the reference to publication, makes
a pmumber of technical, nonsubstantive changes, and delestes an obhsolete
sentence. The amendment also adds subdivision (d) which provides a sanction
deslgned to make the Fictitious Wame Statute an effective means of obtaining
information needed by a person having a claim agsinst or a dispute with a
person or partnership transacting business under & fictitous name. The
sanction provided for violation of subdivision {d) is based on Code of
Civil Procedure Section 1992 which provides a scmewhat similar sanction for

a witness discbeying a subpoena,



SEC. 4. Section 2469 of said code is amended to read:;

2469. On every change in the members of a partnership trans-
acting business in this State under a fictitious name, or &
designation which does not show the names of the persons interested
as pertners in 145 bueiness, except in the cases mentioned in
seebion-tventy-four-hundred-and-sixty-sever Section 2467 , & nvew
certificate mueé shall be filed with the County Clerk y~and-a-nmew
publieation-made a8 required by this Awtiele chapter on the forme

tion of such partnership.

Comment: The amendment deleies the reference t0 publication and

mbkes several technlcal, nonsubstantive changes.



SEC. 5. Section 2469.1 of said code is amended to read:

2469.1, Every person and every partnership transacting business
in this State under & fictiticus name, or designation not showing the
pames of the persons interested as partners in such business, who has
filed a certificate end-eansed-the-pukliication-apd-filing-ef-the
affidavit-of-publieasien-thereof according to the provisions of this
chapter, may, upon ceasing to use that pame, file a certificate of
abandomnment of name, stating the name in full and the place of reasidence
of such persgon, and stating the names in full of all the members of
such partnership e.nd_ thelir places of residence. Such certificate
ghell be signed by the person therein referred to, or by one or more
of the partners, as the case may be.

Bueh-eertifiente-mist-be-published-pursuant-ie-Gevernneni-Code
Seation-606L, - in-a-aevepaper-publighed-invthe- esuntyy -if-there-he-onsy
and-if-there-be-none-in-puch-eountyy-tken-in-a-Rewspaper-in-aa-adjodn-
iBg-eounty+--An-affidavit~chewing-the-pablileation-ef-guek-ceriifienie
ghali-be-filed-subsequent-to-the-certificnte~-with-the-eocunty-elerk

within- 30-days-afier-the-ecepletion-of-suech-publications

Comment. The amendment eliminates the requirement of publication.
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SEC. 6. Bection 2470 of said code is amended to read:

2470, BEvery county clerk must keep a register of the names
of firme and persons mentioned in the certificates filed with him
pursuant to this ariieie chapter , entering in alphabetical order
the name of every such person who does business under a fictitious
name, and the fictiticus name, and the name of every such partnership,
and of each partner therein.

Upon the abandomment of the use of a fictitious name, the clerk

shall enter the fact of abandomment in the reglster.

Comment. The amendment makes a technical, nonsubstantive change.
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SEC. 7. Section 2k71 of said code 1s amended to read:

2471, Coples of the entries of a County Clerk, as herein
directed, when certified by him, ard-affidaviis-ef-publieadieny
ap-herein-direetedy-wade-by-ske-printery-publichery-or-ekief
eterk-of-a-newepapery are presumptive evidence of the facts

therein stated. The presumption created by this section is a

presumption affecting the burden of produclng evidence.

Comment. The amendment eiiminates the reference to affidavits of
publication and clarifies the presumptive effect of the certificate of

the county clerk. See EVIDENCE CODE §§ 601, 603, 604.
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SEC. 8. Section 10159.5 of the Business and Professions Code
is amended to read:

10159.5. Every person applying for a license under this chapter
who desires to have such licence issued under a fictlticus name shall
file with his application & certified copy of beth the entry of the
county clerk amd-ithe-affidavii-of-publieatiern made pursuant to the
provisions of Chapter 2 (commencing with Section 2486) of Title 10

of Part 4 of Division 3 of the Civil Code.

Comment. This section, which relates to real estate salesmen and
brokers, is amended to delete the reference to the affidavit of publication.
The Flctitious Name Statute {Civil Code Sections 2466-2471) has been

amended to eliminate the reguirement of publication.
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SEC. 9. Section 10522.5 of the Pusiness and Professions Code
ie amepded to read:

10522.5., Bvery person applying fpr & license under this chapter
who desires to have such license issued under a fictitious name shall
file with his application a certified copy of ®esh the entry of the
county clerk and-the-affidavit-of-publieasion made pursuant to the
provigione of Chapter 2 (commencing with Section 2L66) of Title 10 of

Part I of Division 3 of the Civil Code.

Comment. This section, which relates to minersl, oil, and gas brokers
and salesmen, is amended to delete the reference to the affidavit of
publication. The Fictitious Name Statute (Civil Code Sections 2L66-2471)

has been amended to eliminate the requirement of publication.
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SEC. 10. Sectlon 26848 of the Government Code is amended
0 read:
26848, The fee for filing and indexing a certificate of

fictitious name y-ineluding-affidavis-ef-publieationy is two dollars

($2).

Comment. The amepdment deletes the reference to the affidavit of
publication. The Fictitious Name Statute has been amended to eliminate

the requirement of publication.



