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Memorandum 65-75

Subject: Study No. 36(L) - Condemxnation Law and Procedure (Date of
Valuation)

This memorandum concerns the question of what is and should be the
appropriate date for ascertaining value and damages for the taking of property.
This matter is covered on pages 67-82 of the research study on "Problems
Connected With the Date of Valuation in Eminent Domain Cases,"

Code of Civil Procedurée Section 1249 provides in substance that the
property to be taken shall be valued as of the date on which the summons is
issued unless, without fault on the part of the defendant, the trial does not
peeur within one year. In the latter event, the property is valued as of
the date of the trial even though possession of the property may have bheen

taken by the condemner long before trial. People v. Murata, 55 Cal.2d 1

{1960), held that the date of valuation upon retrial of a condemnaticn case
is the same as the date of valuation used in the original trial.

We list below four alternatives; one alternative is the existing law,
the second is the Consultant®s Recommendation, and the other two are alter-
natives which were considered and rejected by the consultant. Following
those elternatives, we will give the staff's recommendation on this matter,

Alternative 1, Existing law. The existing law is stated above. The

consultant and the staff believe that it is not a satisfactory provision. The
reasons Ffor this conclusion are indicated in the discussion of the Consultant's
Recommendation and the 3taff's Recommendation.

Alternative 2. Consultant's Recommendation. The consultant recommends

retention of the existing law except in cases where possession is taken prior

to the existing date of valuation, and in such cases the consultant recommends
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that the property be valued as of the date of possession. The consultant
also recommends a change in the existing law as it applies to new trials. é
In such cases, the consultant recommends that the property be valued as of the

date of the new trial (unless, of course, possession was taken earlier or the

rev trial is within one year of the issuance of summons).

Alternative 3. Date of trial or date of possession, whichever is earlier, 5

An alternative that has been adopted in a number of states is to value the
property as of the date of trial or the date of possession, whichever is
earlier, in all cases. The consultant does not recommend adoption of this i
alternative, because it would make it difficult for appraisers to determine i
the value of the property and, In & rising market, it would encourage condemnees
to seek to delay proceedings,

Alternative 4. Date of determination that property is to be condemned.

Another alternative mentioned by the consultant is to value the property as of
the date of the determination by the condemning agency that the particular E
property is to be condemned. A recent Arizona statute expressed this policy;
however, that statute has been held unconstitutional by the Supreme Court of
Arizona and would be undesirable as a matter of policy.

Attached as Exhibit I {pink pages) is a letter from the Department of
Public Works which was written in March 1961, commenting on the four alternatives

liated above.

Staff Recommendation

The staff recommends that the date of wvaluation should be the date of the
issuance of the summons unless, without fault on the part of the defendant, the

trial does not occur within one year, In the latter event, the property should

be valued ag of the date of the trial or the date possession is taken,
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whichever is the earlier. In the case of a new trial, the date of valuation
should be the date of the new trial or the date possession is taken, whichever
is the earlier, We believe that this recommendation is fair to both the
property owner and the condemning agency. The recommendation facilitates
trial preparation in the usual case that is tried within one year. This means
that in the ordinary case, the appraisers can prepare their appraisal reports
as of a specific known date, In cases that are delayed beyond one year, a
condemhing agency with the right of possession is hetter off than it now is
hecause, by taking possession the agency can fix the date of valuation and
stop any increased expense that may result from a general increase in market
prices. In the case of a new trial, the recommendation would change the
existing law to the detriment of the condemning agency, but the detriment

is minimel for inasmuch as any condemner may take possession after judgment
under C.C.P. § 1254, eany condemning agency can fix the date of valuation

at approximately the same date as the date of the original judement and thus
stop any cost increase that may result from a general inflationary spiral
simply by taking possession under Section 1254, The recommendation would
substantially improve the lot of the property owmer. Primerily, it would
improve his lot by giving him a later date of valuation in case of a new trial
and thus remove a major defect in the existing law. It is not unfair to
deprive a property owner of a later date of valuation in cases where possession
is taken, for he can now draw down the entire deposit that must be made by

the condemner.

The staff does not believe that the Department of Public Workas toock a

reasonable position in their letter which is attached as Exhibit I. We hope
that, upon reviewing this matter, the Department will conclude that the staff's
recommendation is a reasonable solution to this problem,

Respectfully submitted,

John H. DeMoully
Executive Secretary
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California Law Revision
Commisslon .

Mr, John H. DeMoully

Executive Secretary

Californlia Law Revision Commission
School of Law .
Stanford University, California

Dear Mr. DeMoully:

Re: Study of Problems Connected with the
Date of Valuation 1in Eminent Domaln cases.

In Memorandum No., 101, dated December 5, 1960,

whilch reviewed the Consultant's Study on Date of Valuatlon,

- the Law Revlsion Commlssion staff indicated that four pollcy

- guestions must be resclved by the Commisalon before a proposed
statute can be drafted. In order to asslist the Commissaion in
resolving these queations, the Department of Publlic Works :
deg%res to present its comments and suggestions on the policy
matters.

1. Hhat date should be taken as the date of

valuatlion?

The staff's report lndicates that there are four
alternate dates at which the condemmed property ecan be vaiued--
the existing law, the Consultant's Recommendatlon, and two other
alternatives whilch were considered by the Consultant and
rejected. The Department has considered all four methods of
determining the date at which property can be valued and believ~-
that the preéesent method i3 satisfactory and 3oes not present the
problems that are inherent in the other alternatives. Each
method will be commented on separately.

A, Code of Civil Procedure Section 1249 presently
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provides that property to be taken shall be valued as of the
date on which the summons is 1ssued uniess the trial does

not oceur within one year and the delay 1s not caused by the
defendant; then the property is valued as of the date of the
trisl. Thils provision has worked well in the past and has
provided an incentlve to the condemnor, in a rising market,

to bring eminent domain cases to trial as soon as possible

and to take advantage of the prilority glven to condemmation
cases {C.C.P. 1264). It has another advantage--in a declining
real estate market, the property owner can file hls answer and
Immedlately move to set the case for trlal to take advantage
of the early valunation date--the issuance of summons.

We believe that the present provision, as to the
date of valuation, should be retained since 1t has worked
satisfactorily and equitably 1n the past. The one-year perlod
for the change in valuation dates provides the needed lncentive,
in cases of rapidily falling or risling markets, for either the
condemmor or condemnee to have the case tried wilthin the one-
year perlod.

The Conaultant notes that the present law has one
gerlous disadvantage in that the date of valuation can be the
date of trial even though the condemnor has taken possession
much earller. Thls resulta in the property owner's recelving
the advantage of the increase in market value between the
time lmmediste poasession is taken and the date of trial, and
also recelving interest on the award for the posaession of hic
property.

Both the Consultant and the staff have indlcated
that the date of vaiuation on new trial 1is uncertain. Since
the wrilting of the Consultant's report and the starff's analy-
sis, the Supreme Court, in the recent case of People v. Murata,
55 LelBd 1, has heid that the date of valuation upon retfia
of a condemnation case is the same as the date of valuatlon
used in the origlnal trizl. We bhelleve the Murata case cor-
rectly stated the law and ne change is necessary. The equlties
of the sltuation require that the retrial be on the same issues
ag in the origilnal ¢trial.

The Department, as it indlcated in its report to
the Commisslon on the Title and Possession Study, still feels
that where the retrlal is had within eight months after the
remittitur is filed in the lower court, the date of valuation
should be the date used in the original trlal., Where the re~
trial is not had within elght months after the remlittitur is
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issued, the trial date shcuid be the date or the new trial or
the date of taking of possession, whichever is eariler.

The change Iin wording of "not tried within one
yvear’ to "not brought to triai within one year" is a codi-
r'ication of the ruling or the Supreme Court in the Murata
case in interpreting the present Code provision.

B. The Cecnsuitantts recommendatlon is fulily stated in
his Study on pages 78 and 79. He recommends that Seetion
1249 be retalned where the condemnor does not take possession.,
However, where the condemnor takes possession, and the date of
valuatlion would otherwise be the date of trial, the Consulitant
recormends that the date of vaiuation be the date or the order
oI possession. As pointed out above, thils would not aiiow the
property owner to recelve the advantage o1’ the Increase in
market value as weil as interest on the award f'ocr the possession
o hils property.

As a part ol the Conzultant's recommencdation, they
zuggest that 1n the cass of new trlals the property be valued
38 ol the date of the new trial unless poscceasion was taken
earliler or a new trilal 1s had wlthin one year o3 the issuance
o1 summons., This is contrary to the case or Pogple v, Murata,
55 &aih2d 1, wherein 1t uas stated that any such conctruttion
"would entail results which we can only regard &s unreason-
able." (p. 7) The Supreme Cour® supported 1ts ruiing with
three polgnant resasons:

{1} "... through no rault or its oun, ror
exercising successiuily 1ts right of appeai, praintirs
has been penalized by having the retriail, not on the
issues which were triled before the court in the rirst
trial but on new issues which are less ravorabie to
it. We cannot agree to a construction or seetion 1249
whilch lieads to such an unreasonablie and ineguitable
result." (p. 7)

(2} "... ir the date of rixing value and damages
shirts rrom trial toc trlal, why shouid 1t become rixed
ir the deiay in the rirst trial is caused by cerendant
and remaln floating 1f the plaintits exereises the -
diligence to bring the issue to 1lts first trial within
the one-year period? ..." {(p. 9)

(3) "... Certainly we cannolt suppcsc, 33 the
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Legislature had intended that the section should
have applliecation in the case or second or subseguent
trialg, that, having provided that defendant shouid
not have the benef'lt o the later valuation date 1f
*the delay is caused by the defendant,!' it would not
have made a simllar provision depriving derendant or
the right to valuation as of the date or a second
trial where the plaintiff had secured a reversal

or the first Judgment. ... To hold otherwisce, as we
have indlcated above, would be to hold that the
Leglislature had deliiberately deprived the plaintirrsr
of the right to an errective appeal.”" (p./@)

The Supreme Court recognized that the present rule
on date of valuation would be thwarted by any other construction.
The equlties of the situatlon require that the retrial be on ine
same lssues as in the original trial.

e. Another alternative r'or a date or valuation, as
indicated in the Consultantis report and the staff's analys’ -,
is to value or property as of the date or the trlal or the dale
of possesslon, whilchever is earlier. No mention 1s made of the
date of valuatlon upocon new trial., Presumably, it would be the
date of the new trial or the date of possession, whlchever 1=
earlier, ¥e agree with the Consultant that this alternative
should not be adopted because it would make it dirricuit rov
appraisers to determine the date or valuation and hence the
value of the property, and in a rilsing market would encourage
condemnees to deliay the proceedings.

D. The last aiternatlve is to value the property
as of the date or determinatlon by the condermor that the
particulilar property is to be condemned, The consulitants
object to this alternative In that it advances the commence-~
ment of the periocd that the condemmee is preciuded from
improving hils property or otherwise dealing with 1t. This
alternatlve would be ineconsistent with present C.C,P, Sectiocn
1249 and with proposed Section 1249.1 in Senate Bilil No. 206.

It is difricult to understand what 1s meant by

"a determination ... that the particular property is to be con-
demned."” Does it mean the date the condemnor cormences a

study of a particular project, or the date the publlc agency
authorlzes condemnatilon of the property? We wouid recommend
retention of the present date of lssuance ol sumrons as being
the most practicable date and the one which derfinitely indleales
the condemnor's intentions to acquire a particular percel of property. The
adoption of a condemnation resclution does not necessarily commit the

econdemnor to follow & particular plan or to take a particular parcel of
property.



