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#36 10/28/65
Memorandum 65-T4

Subject: Study No. 36(L) - Condemnation Law and Procedure (General
Philosophy Concerning Method and Extent ofVCompensation)

At the October meeting, the staff was directed to prepare & memorandum
presenting any recent publications which discuss the extent to which persons
should be compensated for detriment or pay for benefit resulting from a
public improvement, without regard to whether any property of such persons
is msctually taken for the public improvement. The Commission wished to
consider this material before determining the general phileosophy 1t will
adopt when resolving problems of just compensation and measure of dsmages.
Ve have examined those articles that the Index to Legal Periodiecals
indicated might be relevant and atiach the following materials:
Extract--Eminent Domain in Virginia--Compensation for damages and
Nomphysical Takings, 43 Va. L. Rev., 597, 618-619 (1957)
[to be cited as "Virginia {first pink)"]

Extract--Inverse Condemnation in Washington--Is the Lid OfFT
Pandora's Box?, 39 Wash. L, Rev. 920 {1965)[to be cited as
"Washington (yellew)"]

Excerpt--Spater, Noise and the Law, 63 Mich. L. Rev. 1373,
1404-1410 (1965) [to be cited as "Michigan (buff)"]

Extract-=~Report of the Imipent Domein Revision Commission of
New Jersey (April 15, 1965)[to be cited as "New Jereey (green)")

Vetoed Connecticut Bill and Governor's Veto Message (1963)[to be
cited as "Conn. (goldenrod)"]

Extract--Report of the Brifish Columbia Royal Commission on
Expropriation (1961-63)(pages T2-77, 81-84, 113-119) {to be
cited as "British Columbia {white)}"}

Extract--0utline of the panel discussion on "Expropriation Procedure
and Compensation" at the 1961 Annusl Meesting of the Law Soclety
of Alberta, 2 Alberta L. Rev. 76, 81-85 (1962)[to be cited as
"Alberta (blue)"]

Article--Sax, Takings and the Police Power, T4 Yale L. J. 36 (1964)
[to be cited as "Sax (second green}“]
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Extract--Krotovil and Harrison, Eminent Domein--Policy and Concept,
42 Cal. L. Rev. 596 (1954)[to be cited as "Krotovil (second
goldenrod}"}
Extract--Haar and Hering, The Determination of Benefits in Land
Acquisition, 51 Cal. L. Rev. 833 {1963)[tc be cited as "Haar
(second pink)"]
We are sending you this material now so that you will have an opportunity
to read it and give this matter some thought prior to the meeting. We will
present the staff's reactions to this material and our suggestions in a
supplement-ta this memorandum.
Giving compensatiosn where there is no actual physical damage or occupation
of the property is generally considered as one aspect of the problem of
inverse condemmation. 3RBasically, the problem is one of determining the extent
to which the state and federal Constitutions require compensation to be paid
and the extent to which compensation should be paid for injuries resulting
from what has traditionally been considered an exercise of the police power.
Because Professor Van Alstyne has been retained as ocur consultant on the subject
of inverse condemnation, we have asked him to be present at our November
meeting when we dlscuss this memorandum and the supplement thereto which we are
planning to prepare.
Respectfully submitted,

John H. DeMoully
Executive Secretary
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FEXTRACT

Report of the Eminent Domain Rewvision Commission of New Jersey
(Apnl 15’ 1965)
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ARTICLE VI

Elements Which Should be Considered in Fixing
Compensation

In the absence of any constiiuiional definition of **just
ecompensation’ (and there is none), the determination
thereof is 2 judicial function whieh is said to be sufficiently
elastic to adjust itself to the soeial needs of the times as
they may change from generation to generation. City of
Trenton v. Lenzner (17).

The mere fact that principles of law respecting suck com-
pensation have been recognized over a long space of time,
is no reason for continned acdberence therefo, if the reasons
for their adoption 1o Jonger exist. This thought has been
well expressed In the opinion of our Supreme Conrt, in
State v. Pennsylvania Railroad Co. (18), as follows:

“The principle sspoused by these cases has stood for
over 100 years, Mere antiquity, however, will not save
it from the onsianghts being made if it is otherwise
barren of reason or Ingie, equity or justice. Time zlone
will not suffice to canse its re-embracement. On the
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other hand, a firmly fixed and well setiled rule should
not be changed unless it is proved erroneous or, under
preseni-day condifions, no longer sustains the basic
prineiple of law and justice which originally evoked
it.?’

The eascs of Statev. Qorga {21), City of Trenton v, Lene-
ner (873, State v, Gelloat (223, and Sfate v. Durnetl (6),
are imdieative of the awareness of our courts that the basis
of just commpensation is suljeet to change and modifieation
whenever the facts and civemusianees warrant.  Sueh modi-
fleations are not rapid however and are achicved only after
long and exvensive litigation. These results equld and
should be effeeted more prompily through legisiative enaet-
ment,

In the case of U. 8. v, Miller (23), it is stated:

“The Fifth Amendment of the Constitution provides
that privaie properiy shall not be taken for public use
withont just compensation. Such eompensation means
the full and perfecl eguivalent iv meney for the prop-
erty tuken. The owner is to be put in as good position
pecuniarily as hie would have oecupied if his property
had nof Deen taken.”?

This is a resiatement of the rale enunicsted in Mononga-
kela Navigation Co.v. U0 8. {24).

This principla is again stated in Staie v, Burnett (6) at
288, where our eourt points out that although such phrase-
ology is “*a term which speaks more of fotal indemnity”’,

iew 4 ¢ the constitutional requirement is satisfied by a
sum of money which fairly represents the transferable
valae of the properiy in the markel place. Olson v.
[uited Stetes, 29270, 8. 246, 255 * * * Kimball Laundry
o, v. United Sfefes, 338 U 8.1 * * *. We deal, then,
in most valuation problems, in an evidential construe-
tion of a hypothetienl sale between a willing and un-
epereed setler and ¢ like-minded buyer.”
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As was pointed ent in City of Trenfon v. Lenzner (17) at
476:

“While it has been poinled out that these concepts are
soniewhat indelinite, domay well be that their Hexibility
is ihe very thog whicl will best serve 1o affain the goal
iy cniinent domain proecedings of ‘justice and 1dem-
rily ju cach particular ease,” *?

Noiwithstanding the foregeing equitable, fair and ideal-
wst prineiples, the eoid hard facls are that the practical
application thereof in many cases does nof afford the full
gud perfect equivalent for the property taken and the
owner is st placed in ns good position pecuniarily as he
would have oceupied if his property had not been taken.

The ilems of iron-rompensalle fosses with respect to which
most frequent complaints are made are discussed below:

Moving Expenses

The taking of projierty reguires the vacation thereof by
it oceupants, bolh owners and tenawts. This involves the
cort of removal of fovoiture, fixtores, machinery and equip-
ment, and the re-tustallation thereof o a new loeation. In.
cidental therete is the damage done te sueh equipment as a
result of disantling and reconsiruction.

UIntil reeently, these jtems were held to be non-compens-
able items, However, Federal Aid Highway Aet (Title 23,
Sec. 133, U. 8. C.) has now anthorvized reloeation assistance
when sueh payments were anthorized and made by state
ageneles wnder state statules, The maximum allowed is
£200 for expenses of an individual and his family and $3,000
for a busizess. By P.L. 1962, Chap. 221, the Slate Highway
Commissioner was anthorized to pay such sums. Other
ageneles are not anfhorized to make any payments what-
spever for such costs, and henee do not do so. Newurk v,
Cook (8) und City of Trenton v. Lenzner (17).
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"The I'ederal Housing and Bedevelopment Agencies are
also authorized Lo maske such payments in connection with
their projects. (Title 42, U. 8. C. A, 1450, ef seq. as
amended, and regulations issaed thereunder). These stat-
utes and regulations peymit payment of money expenses of
$200 to a Family and wp to $25,000 for businesses moving
within an area of 100 miles.

There appears to be no logieal reason why owners whose
lands are taken by ageneics subsidized by federal funds
should receive eompensation for relocation expenses while
owners whose lands ave takeu by other agencies, financed
by sale of securities fo the publie, are not similarly paid.
In hoth instances, the owner suffers the same loss, and the
Commisston feels {hat uniform compensation should be
paid therefor.

Our eases have held that such relocation items are not
eompensable as such. Newark v. Cook, supra (8), Cidy of
Treston v, Lenzuer (17) supra, State v. Gallant (22} supra.
In State v. Gallant {(22) deeided July 7, 1964, the Jooms used
in the owner’s fabric weaving business conld be moved only
at great physical visk and at an expense of about 80% of
its cost. Recognizing ihat sueh losses were not compensable
as independent ilems, the court adopted a rnle which may
grant the owner velief in another manner. It permitied
proof of the valae of the real property, both with and with-
out the cquipment, and divected that the compensation paid
should refleet any eulianced value of the property caused by
the fact that the equipment was located and ready for use
therein.

Thiz, bowever, does not meet the problem of the mer-
chant whose land is not affeeted by the installation therein
of his stove fixtures, but who nevertheless suffers a genunine
loss cansed by the necessity of removal. Nor does it satisfy
the merchans or manufnetarer who is & terand in the prop-
erty.

The Commission therefore, recommends that there be
included in the amount of just compensation, the actual
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cost of moving and the re-installing machinery equipment,
furniture an dabeees within a radios of 25 miles, with a
it of 250 per fwmily in enses of residentinl moving
sl FASUOU 1y cnses ol displaced bushicsses o sow-profit
organizitions {clhareles dqind the like). The ationtson of the
Jegisladure und pulilic s ealled {o (e faet thal in some
mstances, these lmitations could be nufair. A manufae-
turer veeviving $i5000 fo eompensate him for a $750600
moving cost wonkd be pald ondy 20% of i3 eest, bul an-
other eoncern fmeurring a cost of £15000 would be paid
in full. The legisluinre might consider some otber stand-
ard of compensalion.

These pavyments (12 addition to eompensation for prop-
erty taken) should be made to the ceenpants of the prop-
erty whe ineur the expenditure, whose right 1o ocenpaney
expire more than 3 yeuvs affer the taking datu. The faet
that a lease may bar a tenant from pariicipating in an
award 1o bis landlord, shonld we! bar him from this eom-
pensation, payable Iy the condemnor direetly to him.

Business Loases

Objection to the inclusion of this item Las been made by
some members.

The owner of & thriving basiness, developed affer years
of toll and effcrt, loeated on propexrty taken for public use,
may have hix buasiness totslly destroyed, hut will receive
no indeperdent emapensation Tor s loss of good wil), in-
come, or profits, resulting from the taking; nor will he be
compensated for the foss of and Interference with his busi-
ness while the public improvetnents are being made. The
aaitherifizs on this subject are collected in the Lenzier case

{17).

Varicus reazons are assigned for this omission:—his
tand, and not his Business has been taken; he can move his
husiness elsewhere; s profifs and good will resnlt from
his personat acumen and skill rather {han the location of
hiz property; no statutory anthorily exists authorizing
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cormpensation: damages are speculative and subject to ex-
apgeration; improvement costs would increase substantial-
ly the cost of acquisition, and other reasons. Siafe v. Gal-
lant (22) supra.

What is generally overlooked, however, is that if the
owner of fhe business dies, the state finds no difficnlty in
valuing and faxing lis business good will, and many of
the reasons for not compensating him for his loss in emi-
nent demain proccedings, vanish into thin air.

This injustice in eminent domain cases, and the necessity
for remedy thereof, has found expression in our eourts and
the legislatures of sister states. ity of Trenton v. Lenaner
{17) at 477, our Supreme Court has recognized:

‘4% * % the foregeing principles [lack of compensability
for business losses] may operate harshly in denying
to landowners reasonable compensation for their ae-
tual loss resulling from the taking of their property;
and although varyiug justifying theories may ba found
in the judieial opinions, they scem far from com-
pelling. * * * JMore significant 1s the inereasing tend-
ency displayed in recent cases of giving fair and
weighty consideration to the consequential loss of busi-
ness a3 un element of the compensation rightly due to
the owner,”’

Some measure of relief, though slight indeed, has been
afforded by permitiing proof of business profits to estab-
lish that the property being taken is being put to its highest
and besi nse, {(Housing duthority of City of Bridgeport v.
Lustig (23); to support the market value of land oceupied
by a gasoline station (State v. Hudson Circle Service Cen-
ter, Inc. (26); and Sfefe v. Williams (27); and to sup-
port value of Jand used for parking purposes, City of Tren
for v. Lenzner, stipra (17).

On this subject, see enlightening editorial in the 87 N. J.
.. .F. GR {Jannury 30, 1964}, and an article in 67 Yale Law
Journal, p. 61 (1957).
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Some members of the Commission fec! ihat the inter-
ference with and destroetion of a business as a result of a
condernnation taking is a loss which entitles the owner to
caompensalion and that the enaciment of a statuie to that
effect is neccssary aond proper.  (Olhers regard the matter
debatable,

If this Joss ig to be compensable, the compensation shonld
Le limited to a loss of profits for one year (based upon
mathematical average of profits for ihe three years pre-
ceding). PFedural fax retuens shall be evidential in sop-
port and defense of the elaim, and failare to exhibit the
returyy shail bar the elaim. In PPenngylvania (under a
broader constitutional requivement of just compensation)
the compens=ation is arbitravily measured by the equivalent
of the rental value of the bhusiness premises for a period
not to exceed 24 mounths (Pennsylvania Statute, P.1., 1964,
Act 6, par. 609.)

However, the views of the rvespeetive Commmissioners are
highly divergent on {his phase of the Report and there-
fore no sperific recommendation 1s made.

Consequential Damages

Consequential damages is the terms applied to damages
sustained by au ewner of property as a resulf of a taking,
notwithstanding that no part of his land is actually taken.
Such damages are for the most part not compensable in
New Jersey, or elsewhere. A plaring example is, H. F.
Sommer v. Stale Highway Comm, (28}, in which light and
air was shot off from a factory by a high embankment, no
part of which was loeated on the owner’s properity, No
compensation was awarded. Another example is the shut-
ting off or interference with an existing aceess. Mueller v.
State Highway Authority (29), recognizes that compensa-
tion for such interference should be made. Change of grades
of existing roads, injury to surface support and the like,
are other examples of consequential damages.
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M these Hems are to be compensable, there it is our
opinion tiut an owner should he paid eompensation for
dnmnges reswding to his property within a limited area
(260 Teet) of an improvement, resulting from ehange of
grasle, permanent inierferenee with acecss, injury to sur-
face support, or vacation of streeis whetlher or not any
property of the owner s actnally taken, The views of the
Commtissioners being divergent, no specifie recommenda-
tion 12 made ot the geneval subjeet,

Benefits Reaulting from Taking

In cases of partial takings, the remaining land frequent-
ly besefiis from the improvement. Our preseni Eminent
Domain Aet confains no provision for reflecting this bene-
fit in the calnlation of esmpensation, exeept in the limited
situation where an assessment is {o be levied, in which case,
it may be set off against any award rendered (B.S. 20:1-
33). Our cases bave umiformly held that general benefits
may not be constdered to reduee damages which an indi-
vidnal ewner will sustain from the faking of a portion of
his property. Ridgewood v. Sreel Investment Corp, {30)
and eaxes collecied therein. The Jaw is reviewed in an arti-
cle by VWalter Goldberg, Esq., 82 N, J. L. J. 273 (May 28,
1958).

it is our recommendation that in cases of partial taking,
speeial benefits (the fmmediale pecwlinr benefits aceruing
o the remaining properiy as a result of the improvement),
shall be considered in determining the value of or damage
to the rematnisntg lavd. Such special benefits shall not how-
ever affeet 1the compensation for the land actnally taken.
{leneral Benchits aceruing to the geweral avea shall not be
cgnsidered.

baminence of Tahing

The exient to which the vadue of properiy may be af-
foeted both foversb!y and adversely, by public announce-
menls of a propesed taking theveof has been disenssed
under Arficle ¥V and is therefore, not repeated in detail. Tt
is mentioned here beeause 1f is an element which should be
considered in fixitg commpensation.



VETOED CORNNECTICUT BILL

SvestiTuTE For House Boy No. 4416 1133
PUBLIC ACT NO. ¢34

AN ACT CONCERNING ESTABLISHMENT OF PROJECT
PLANNING DATES BY CONDEMNATION AUTHOR-
ITIES, |

Be it enacted by the Senate and House of Representatives in
General Assembly convened:

. Secmon 1. When, as a result of the construction of a high-
way or the ta]dn%}:)f properties for the construction of a high-
way or proposed 'ﬁ:’: , the value of property contiguous to

- such highway has substantially impaired in value and

there has been no taking of any portion of such contiguous

property, the owner of such contiguous Ogmpeﬂy shall have a

claim for damages for such impairment of value and may pro-

ceed for the recovery thereof as in all other civil actions, pro-
vided such action shall be brought within ninety days after
receipt of notice in writinﬁ from the highway commissioner
that the construction of such highwey has been completed. The
commissioner shall notify all owners of property contiguous to
any highway the construction of which is completed after the
effective date of this act of the completion of such construction.

Sec. 2. The cause of action provided for in section 1 shall
be limited to the following cases: '

{a) When a dwelling house located on one acre of land or
Iess contiguous to a limited access highway is, as a result of
taking of land for the construction of such highway, abutied
on twe sides by land taken for such highway and on the re-
maining sides by other. streets or highways.

(b} When a:zg highway is so constructed that any portion or
superstructure thereof is of an elevation six feet or more above
the elevation of any portion of contiguous land of one acre or
less on which is located a dwelling house and such portion or
superstructure is located within t hundred feet of such
dwelling house. ' :

{c) When the highway commissioner lays out a new route
for a proposed highway and has fited a map of the same in the
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office of the town clerk in the various towns wherein such
highway is to be located and has not, within a period of one
year from the date of such filing, taken the property needed for
the construction of such highway. _

Sec. 8. (a) When property is to be taken by the state by
eminent domain, the authority which detenmines that the proj-
ect is to be undertaken shall publish, in 2 newspaper having a
general circulation in the Jocation where property is to be taken,
a notice stating the date on which such determination was made
and therein describing the proposed location of the project. If
such autharity fails to estaé)l:sgossuch date, then an mative
date of two years prior to the date of taking shall be estab-
lished. Compensation for property so taken shail be based upon
its value as of the date so established or the date of taking,
whichever is higher.

{b) For the p of this section with respect to any
project undertaken by the state, the date on which such deter-
mination is made shall be that made by the agency charged
with planning and carrying out the project rather than a basic
decision made by the general assembly. _

Certified as correct by
Legidarive Conmmwner
Clerk of the Schate.
Glork of the House
Approved . ' 1983‘.
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ThIL i weonld seriously jeopar dize the: ce'z*mu‘.tmn clour It '..;_--":.1.‘ 2y con-
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Thiv Bill weulda rec sire the Hzrr WLy Department to n....ltz-o VA g
cition peroonnel 1o an axtent impossidle to estirate withous o deta.ilc:d Lhat
construction projecis presently under way oy planned, It woul
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There would be no Fé{:eral Aid partzc:.patmn in such’ my“mzs:.s. o
In the .anﬂ run‘most property contiguous to 5 new highway is not imgaired in valiue
bur rather its value increasés, While it is gonceivable thal contizu =
migal be substantially impaired in vzlue duzing constructicn and for o zlcst peco-
iod of time after construction, to pay Ior such temporary i frpwiisonent in vale
eszite the long-range inerease in value would unjustly enrica these contiguous
roneTiy OWners. : '

Wik

’.‘?.‘:ﬂ.i: Bill does not provide any methed to settle a disput¢ if the owner :..-' e
Zuls szunot agree on the impairment of value. Neitke x ig
widsd dow ara'arava.l by a Sta.te Refere or court.
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ho last sentence of subaection (2) of Section 3 would recuive
cuthorivy to establish two sels of vaiues for the price of any properiy
the defermination date and the date of taking. It iz obvious that (nis weald, for

I arcetical parposes, double appraisal costs which, in a highway consiruction
proszann of the magnitude under way, would be considerable, '

2o inzure the steady srosvess of Conmecticut's v&tally needed hizhway prozram,
I st withhold say wozroval of this billd

Sincerel




EXTRACT

From pages 72~77, B1le8l, and 113«119 of Report of the British Celumbia
Royal Commission on Expropriztion {1961s63)

- 72 -

I order to determine the proper basia for compen-
sation 1t 1is my view that consideration of the existing
law of England, the United States and Canada will be helpful.

I. COMPENSATION IN ENGLAND

Awards of compensatlon in England now fall under The
Land Compensation Act, 1961, a consclidation of the various
compensation acts wnich have been passed since the first
major revision orrcompensaticn law in 1919. I will outline
briefly the evoluticn of this new English statute becazuse it
illustrates the complexity of the problem and the extreme
difficulty of framing an effective and comprehensive code of

compensaticn law.

The Lands Clauses Consolidation Act, 1845, as previously
mentioned, served as the basis of compensatlion law and
compulsory acquisition procedure for some seventy-five years
in England. By the end of the First World War the inadequacy
of the 1845 Act was sO apparent that the Scott Committee was
appolinted to study the guestion of acquisition of land for
public purposes and compensatlion therefor and to make
recommendations. As a result of the Scott Committee reports
Parliament passed the Acquisition of Land Act, 1919. The
mest important change affected by thls Act was the introduc-
tion of statutory rules for assessing compensation. These
rules substituted market value in place of value to the

-~




- T -

owner concept of compensaticn evolved by the Courts from
the wording of tne 1845 Act. In addition, the 1919 Act:
(a) abolished the practice of adding an sllowance on

account of the acﬁuisition heing compulsory.

(v} eliminated any element of value which can be explolited

only through statutory powers,

(¢) attempted to eliminate the inflated price created by

the needs of a particular purchaser,

(d) eliminated any element of value arising from 1llegal

or unhealthful use of the premises,

{e) provided a reinstatement principle for assessing com-
pensation for land "devoted to & purpose of such a

nature that there is no general demand or marxet for

land for that purpose”, e.g. churches and schools, and,

() expressly preserved the right ¢f an owner to ccupen-
sation for "disturbance or any other matter not
directly based on the value of land", i.e. severance

and Injurious aflectiicon.

It 1s important to remember that the 1B45S Act wes
not repealed in 1919 and 1s still in forece in England. Its
scope was greatly limited In that the Acquisition of land

Act, 1619, was made applicable whenesver any Government

-~
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Department or any local or public authority is authorized
by statute to acquire land compulsorily and compensation
is in dispute. The private taker to whom the 1845 Act
applies appears today to be virtually extinct but the

1845 Act retains importance as the statutory foundation
upon which 1s based the riles for determinlng compensation

for disturbance, severance and Injurious affection.

The English rules for assessing compensation appear
tc have served their purpose fairly well since they were
first formulated in 1619. The 1944 Report of the Uthwatt
Cammittge ) on Compensation and Betterment, indicates
that the Committee considered the six rules in the 1919 Act
generally satisfactory. Subject to variaticns in the
statutory definition of the market value which have been
madé in Town and Country Planning legislation since 191G,
the 8ix rules have remelned substantially unchanged. How-
ever, the Town and Country Planning Act, 1959, returned to
the market value standard of the Acquisition of land Act,

1019, and in addition made provision for the following

43, PRule 6 - of Section 5 of the Land Compensation Act
simply provides that "the provisions of (the market
value rule for land taken) shall not affect the assess~
ment of compensation for disturbance or any other
matter not directly based on the value of land.”

84, Cmd 6386, Expert Committee on Compensation and Better-
ment..
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three difficult problems of valuation not previously

covered by statute:

{a) whether any effect on land values elther caused by
or pecullar to the scheme of development should be

ignored in determining compensatlion;

{b) whether any enhancement to the severed remainder
where part of the owner's land is taken which is
caused by or pecullar to the scheme of development
should be set off against the cocmpensation payable
fof the land taken;

(¢} whether any depreciation in value resulting from the
“threat of compulsory purchase" should noﬁ be taken
Into account in determining compensation. >
With the enactment of the land Compensation Act, the
provisicns for determining compensation have once agaln
been consclidated and its predecessors have been repealed

{including the whole of the Acquisition of land Act, 1919)
except the lands Clauses Act, 1845,

It is apparent that the Engllish Parliament has found

desirable a comprehensive codiflcation of the law of expro-

45, These provisions are set out in subsectlons 2, 3 and
6 respectively of Section 9 of the Town and Country
Planning Act, 1959.

- gf_,
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priation and has progressively codified that law as the
complex problems of compensatlon policy and valuation
practices have become beﬁter understood. For thils reason
I will attempt to analyze all ramifications of this
problem and recommend ways of dealing with them by legis-

lation.

Anocther significant development in England has teen
the creation of a specilal Lands Tribunal under the lands
Tribunal Act, 1949. The necesslty of creating a special
tribunal of experts to replace the eofficlal arbltrators 6.
{pursuant to Section 1 of the Acquisition of Land Aect, 1916)
indicates the inherent difficulty Involved in determining

compensation guestlions.

Thus in England today guestions of disputed compen-
sation are determined by a special statutory tribunal com-

posed of expert lawyers and valuators who apply the fairly

46. Section 2 (2) of the lLands Tribunal Act, 1949, provides
that: "The President shall be either & person who has
held judicial office under the Crown (whether in the
United Kingdom or not) or a barrister-at-law of at

- leagt seven years' standing, and of the other members
of the lands Tribunal such number as the Lord
Chancellor may determine shall ve barristers-at-law
or solicitors of the like standing and the others
shall be persons who have had experience in the valua-
tion of land appointed after consultation with the
president of the Reyal Institution of Chartered Sur-
veyors".,

..5‘._,
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comprehensive statutory rules for assessing compeénsatlon.
From theilr decision an appeal lles tg the English Court

of Appeal on a question of law only.

II. COMPENSATION IN THE UNITED STATES

[ Pages 77(portiocn}, 78, 79, 80, znd 81(portion) omitted. J

T-

IIX. COMPENSATION IN CANADA

In British Coliumbia as I have stated, there is a
statute virtually ldentical to the English Lands Clauses Act
governing the compensation awards in expropriatlion cases.

In cther Provinces the Courts have evelved a law of compen-
sation from the English Act, and in a majority of Canadian

Provinces there are central expropriation statutes or such

51. An especially excellent treatise on valuation ques-
ticns 1s Orgel: Valuatlon under Eminent Domain, pub-
lished Yy The Michie Company, Law Publishers,
Charicttesville, Va. .

-




52.

statutes are 1n the process of belng oreparad.

The Federal Expropriation Act governs expropriaticon

-

by the Government of Canada. The rlzht to compensaticon

is expressed in Section 23 of that Act which states:

"The compensation money agreed upcn or adjucdged for

any land or property acquired or taken for or in-
Juriocusly affected by the constructlion of any nudlic
work shall stand in the stead of such land or proserty;
and any clalm to or encumbrance upon such land or
prroperty shall, as respects Her Majesty, be converied
into a claim to such compensation money or to & pro-
portion of amount thereof; and shall be void as respecis
any land or property so acquired or taken, which shall,
by the fact of the taking possession thereofl, or the
filing of the plan and description, as the cases may
be, become and be absolutely vested in Her Majesty.'

This Act does not specify the elements which are to

be the subJect of compensation or the criteria for compen-

sation. Section 27 refers to "land or property... acquired

or taken for, or InJurlously alfected by, the constructicn

of any public work", and the common law rules of compensa-

tion are thus brought into operation.

52.

53.

A complete revlsed Exprooriatlon Act, designated Bill
C-50, was given first reading in Parlizment cn QOctcber
3, 1962, Alberta: Exgropriztion Procedure Act 1662
S.A. Ch. 30. Manitoba: Expropriation Act 1954 R.S.K.
Ch.78. New Brunswick: Expropriation Act 1952 R.S.N.3.
Ch.77. Nova Scotia: Expropriation Act 1854 R.S.N.S.
Ch. 91. Cntarioc: Bill 120 (1961 Session) now under
study by special lezislative committee.

Saskatcnewan: Expropriziion Act 1653 R.S5.8. Ch. 52.

R.S5.C. 1952, c. 106.
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The Excheguer Court Act grants the Exchequer Court

of Canada excluslve original jurisdiction to hear and

determina:

(a)

{v)

Every claim agalnst the Crown for property taken for

any public purpose;

Every claim against the Crown for damage to property
injurlously affected by the constructlion of any publice

WORK.

The Federal Expropriation Act permits the Crown to -

mitigate injury resulting from expropriation. Section 31

provides:

"Where the injury to any land or property alleged to
be injuriously affected by the construction of any
public work may be removed wholly or in party by any
alteration in, or addition to, any such publle work,

or by the construction of any additional work, or by
the abandonment of any portion of the land tzken Trom
the claimant, or by the grant to him of any land or
easement, and the Crown, by its pleadings, or on the
trial, or belore Judgment, undertakes to make such
alteration or zddition, or to construct sucn additional
work, or to abandon such portion of the land taken, or
to grant such land or easement, the damage shall be
assessed 1in view of such undertaking, and the Court
shall declare that, in addition to any damages awarded,
the claimant is entitled to have such alteration or
addition made, or such additional work constructed,

.or portion of larnd abandcned, or such grant made %to

nim.”

This provisc, copied In substance In a number of pro-

vinelal expropriation statutes, appears to me to offer a

useful alternative or a supplementary method of alleviat-

ing injury. I, therefore, recommend that a similar provision
be inecluded in a new expropriation statute for British Columbia.

-y -
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Rule 7.

The queatlicon of whether ccompensatlon sheuld be pald
for injury or Loss suffered by owners from whom no land is
taken relses & number of difficult problems. The law at

presernt provides:
" If any party 1s entitled to any compensation in
respect of any land or of any Interest therein which
has been taken for or injurlously affected by the
execution of the works, and for which the promoiers
of the undertaking have not made satisfaction under
the provisions of this cr the specilal zc¢t. .o zny
ac¢t incorporated therewith, and 1f the ccmpensaticn
claimed in such case shall exceed the sum of $250.00,
the party may have the same settled either by arbi-
tration or by the verdict of a Jury, as he thinks

fit;.... and the same may be recovered by him with
costa, by action in any court of competent Jurlsdic-
tion." 71.

The English courts adopted the slmllar section in
their Act as authority for granting compensation for 1in-
Jurious affectlion where no land is taken, and wnere the

speclial statute dld not give an express right to such

72.
compensation.

it is stated 1n Challies! textbock "The law of =Zx-

propriation” that:
"  The conditlons that must be fulfilled to Justify
a c¢laim for inJjurious affection, if no land is taken,
. are well set forth by Angers, J. in Autographic
Register System v, C.N.R. 73. thus:

Pour conditions are required to glve rise to a claim

7i. Section &9 of land Clauses Act R,.S5.B.C.(1960}c. 209

[¢n

T2. Cripp's Compulsory Acquisition of land, 1ith e

73. (1933) Ex. C.R. 152.

~q -
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for injuriocus affection to a property, when no lanc
is taken:

{a) The damage must resulit from an act rendered law-
ful by statutory powers of the Company;

(b} The damage must be such as would have Leen zcilicn-
2vle under the common law, but for the statutory
powers;

{¢) The damage must be an inJury to the land itself
and not a personal injury or an injury to buslineszs
or trade;

{d} The damzage must be occasioned by the constructicn
of a public work, not by its user.™ 74.

The raticnale of the first two conditicns is thatl an
owner whose land has been Injured by acts, tortious If done
without statutory authority, should be glven a right tc com-
peénsation In place of the right of actlcon removed ty the
statute. The limitation imposed by these two conditions
is, in my opinion, socund. These two conditions, 1lncidentally,
Introduce the common law of private nulsance with its
reguirement that inJury done must be peculilar to the claimant’'s
land, over and above any general Injury suffered by all land
in the area. -

The third condition comes from the use of the word
"land or any interest therein" appearing in section 69 of

the British Columbila larnds Clauses Act. The principle

Th. Challies, The Law of Expropriaticn, 2ni, ed. p. i33.

75. Metropolitan Board of Works v. MeCarthy supra &p.2083.
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underlying thls con%ition was stated in a leadling English
76.

compensatlon case:

" The damage complained of must be one which 1s sus-
tained in respect of the ownership of the property -
in respect of the property I1tself, and not in respect
of any particular use to which 1t may from time to
time be put; In other words, 1t must, as I read that

\ Judgment, be a damage which would be sustained by any
persocn who was the owner, to whatever use he mignt
think proper to put the property. Now that, of ccurce,
if to be taken with the limitation that a perscn whe
owns & house is not Lo be expected to pull 1t down In
order to use the land for agricultural purpcses. Thet
would be pushing the Judgment In Ricket v. Metrcpoliian
Rail Co. to an absurd extend, The property is 1o be
taken in status quo and to be considered with reference
to the use to which any owner might put it in its then
condition that is, as a house.”

In my view, this principle is generally sound since
to allow claims for personal and business injury might
render the cost of essential publlc déevelopment prcohibitive.
However, in cases where an owner suffers a loss of profit
of a permanent nature which 1s not fully reflected in a
diminished market value of the property, there can be severe
hardship inflicted without redress. This occurred in an
early Canadlan case which I have already cited.??- I there-

fore propose to breoaden the scope of the third condition ty

(r:
[{¥]

76. Beckett v. Midland Rallway Co. (2867) L. R. 3 C.P.
&89z,

T7. lMePherson v. The Gueen (1882) 1 Ex. C.R. 53.
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permitting the recovery of conpensation for loss of
business profiits of a permanent nature, sublect to a
proviso against duplicatlon of ¢ompensation awarded for

diminished market value of the property.

Subject to thils exceptlon, it is my opinion that
personal and business injuries must be borne where they
fall. They are the unavoldable price of the use of land

by the state for essential publliec purposes.

1 am of opinion that the fourth condition does noc
apply in British Columbla where the zuthority to award com-
pensatlion is drawn from sectlion 69 of the lands Clauses Act

78 |
In the Autographic Rexister case, compensation for

Injurious affection was beling consldered under section 23
79.
of the 1927 Expropriation Act of Canada which provided:
" The compensatlion money agreed upon or adjudged
for any land or properiy acquired or taken fcr or in-
Juriously affected by the construction of any public
work shall stand in the stead of such land or

property.”
The Exchequer Court also referred go section 17 {2}
0O,
{e} of the Canadian National Railway Act which provided:

. n

The compensation payable in respect of the taking
ol any lands so vested in the Company, or of interescts

78. (1933) Ex. C.8. 152.
79. R.S.C. 1627 c. 64
8o. R.5.C. 1927 ¢. 172.




therein, or InJurlously affected by the c¢cnatruction
of the undertaking or works shall be ascertained in
accordance with the provisions of the Railway Act,
beginning with Notice of Exproprlation to the oppo-
site party.”

When the Autographic Register case was decided, the

C. N. R. Act had been amended in 1927 by the deletlon of a
number of provisions dealing with expropriation including
section 17 {2) (e¢) which were replaced by a provision'
incorporating the provisions of the Expropriation Act into
it. However, the court referred back to seetion 17 (2} (e)
in order to satisfy itself that there was & right to compen-

sation for injurious affection at all.

It should be noticed that the fourth condition stated
by Challies as a part of the general law is baged on those
atatutes which uniike the lands Clauses Act contaln the
word "construction” rather than the word "execution”. This

distinction, to the best of my knowledge, has been Judlcially

& decision of the English Court of Chancery:

"  The words of section 68 of the lLands Clauses Con-
solidation Act (section 69 in the B, . Lands Clauses
Act) are no%, as in the case of section 6 of the Rail-
* ways Clauses Act, 'construction of the works®, but

tgxecution of the works'. In my Judgment, the latter
words are wlder than the former and include the exer-
cise, that 1s the carrying out and the execution of
the appropriate statutory powers.”

81. (1937) Ch. 525.

noticed only in Simeon v. Isle of Wight Rural District Council
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In that case the local authorlty was authorlzed by
the Health Act to construct and malntain waterworks. In
the mainterance of these works the auithority drew of I water
from private lands causing damage and the court ruled that
damage resultlng from such acts was compensable under
section 69 of the lands (lauses Act since the word "execu-
tion" included the carrying out ¢f all the acts for which

the authority is autherized by statute.

It 1s my opinicn that the fourtn conditlon dces not
apply under the existing British Columbia law, and shcould
rnot be made appllcahle now in any new statute. I consider
there ls nomtlonal basis for limlting compensation to Iin-
Jurious affection resulting from the construction of works
and not from thelr maintenance and continued operation, I
therefore do not recommend the enactment of this fourth

condition in the proposed statute.

I have consldered whether the liveralization of the
third conditicn to cover losz of business profits of a
permanent nature and the excluslon of the fourth condition
may lead tc excessive and unreasonable clalms for compensa-
tion on the part of cwners from whom no land has been taken.
I am convinced that these changes willl not result in such
¢lalms belng successfully made since the second condltion

will serve to limit compensation clalms to those which are

..fz.’i —
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proper and reasonable. In effect, a claimant will have

to prove common law nulsance, and 1n such regard the House

of Lords pronounced in a nuisance acticn as follows:

L]

An occupler may make in many ways a use of his
land which causes damage t¢ the neighbouring land-
owners and yet be free from lliability. This may be
1llustrated by Bradford Corporation v. Pickles (1895)
A.C. 5B7. Even where he 1s liable for nuisanée, the
redress may fall short of the damage, as, for instance,
in Colls v. Home & Colonial Stores (1904) A.C. 178,
vwhere the interierence was with enjoyment of light.

A balance has to be maintained between the right of
the occupier to do what he likes with his own, and
the right of his neighbour not to be interfered with.
It is impossible to give any precilse or universal
formula, but 1t may broadly be sald that a useful
test 1s perhaps what is reasonable according to the
ordinary usages of mankind living in soclety, or,
mere correctly, in a particular society". &2

I therefore recommend that the following rule be enacted

to provide for compensation in cases where no land is taken:

PROPOSED BRITISH COLUMBIA RULE 7

An ovner of land which 1s injuriocusly affected
although no part of the land 1is acquired by the
expropriating body, shall be paid Just compensation
for all such injuricus affection and for loss of
business profits of a permanent nature, {alfter setting
of " the value of all betterment accrulng to that land
as a result of acts done by the expropriating authority)
which
{a) are the direct consequence of the lawful exercise
of the statutory authority,
{v) would give rise to a cause of action but for that
statutory authority, and

"(¢) 1n the case of injuriocus affection, result in a

decline in the market value of the land.

In applying this rule no separate allowance shall be
made for logs of business profits where such loss is
also qefleeted in a decline of the market value of the
land.’

Sedleigh - Denfield v. OfCallaghan (1940) A.C. 830 at 902.




