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Since preparing the principal memorandum, we have confirmed the enactment
of Senate Bill 24 relating to new trials (see State. 1965, Ch. 1749). This
legislation amends Section 657 of the Code of Civil Procefure which ig also
recommended for amendment in the proposed tentative recommendation attached to
the principal memorandum. Accordingly, we have prepared a new version of the
proposed change to be considered in place of pages 9-11 of the previous draft.
Tis is attached as Exhibit I (pink).

Senate Bill 24 vas originally opposed by the State Bar but was amended to
incorporate almost verbatim the text of the Bar's own bill (8.B. h85) relating
to new trials. In the form in vhich it was emacted, the bill was supported by
the State Bar and the Judicial Council. The following information relating to
5.B. 24 is quoted from & recent report of the State Bar's Committee on
Leglslation:

In its final form, S5.B. 24 provides: (1) A new trial shall not be
granted upon the ground of insufficlency of evidence unless, after weigh-
ing the evidence, the court is convinced from the eantire record, including
reasonable inferences therefrom, that the trier of fact should have reach-
ed a contrary verdict or declsion. (2) If the motion is granted, the
order must state the "ground or grounds relled upon" by the trial court.
In addition, the trial court mmst give a "specification of reasons." Such
"specification” may be in the order granting the new trial; if not, the
court must, within 10 days after filing of the order, prepare, sign and
file such written "specificetion” of reasoms with the clerk. (3) On
appeal, the order granting & new trial shall not be affirmed upon the

ground of insufficiency of evidence, unless such ground was stated

in the "order" and, as to the ground of insufficiency of evidence or
the grourd of excessive damages, it is to be conclusively presumed that
the order granting the new trial was made only for the reasons specified
in the "order" or in the "specification of reasons”. As to the other
grounds for e new trial, on appeal the order 1s to be affirmed if it
ghould have been granted upon any ground stated in the motion for new
triel. (4) The trisl court shall not direct the attorney for a party
to prepare eliher the “order" or the "specification of reasons”". This
latter provision was not included in the text prepared by the special
comnittee, but was accepted by the Board of Governors, in connection
with the amendment of S.B. 485 into 8.B. 2k.

Respectfully submitted,

Jon D. Smock
Associate Counsel




EXTBIT I

PROPOSFED LEGTSLATION

The Commission’s recommendations would be effectuated by enactment

of the following measure:

An act to gmend Section 657 of, and to add Section 657.5 to, the Code of

Civil Procedure, relgting to new trials,

The people of the State of California do enact as follows:

SECTION 1. Section 657 of the Code of Civil Procedure is
amended to read:

657. The verdict may be vacated and any other decision may
be modified or vacated, in whole or in part, and a new or further
trial granted on all or part of the issues, on the application of
the party aggrieved, for any of the followlng causes, materially
affecting the substantial rights of such party: -

i, Jrregularity in the proceedings of the court, jury or
adverse party, or any order of the court or abuse of discretion by
which either party was prevented from having a fair triel;

2. Misconduct of the jury; and whenever any one or more of the
Jurors have been induced to a;ssent- to any general or special verdiet,
or to a Pinding on any question sutmitted to them by the court, by
a resort to the determination of chance, such misconduct may be proved
by the affidavit of any one of the jurcrs:

3, Accident or swprise, which ordinary prudence could not have
guarded against;

k. Newly discovered evidence, material for the party making
the application, which he could not, with reasonable diligence, have

discovered and produced at the trial;
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5. Excessive or inadequate damages y-appeering-te-have-beer
givan—undar-the-iaflueasa-af-pasaiea-ar~§raaudiee ]

6, Insufficlency of the evidence to justify the verdict or
other decision, or that it is sgainst law;

7. Brror in law, occurring at the trial and excepted to by
the party making the spplication.

When s new trial is granted, on all or part of the issues,
the court shall specify the ground or grounds vypon which it is
granted end the courit's reason or reasons for granting the new
trial upon each ground stated,

A new trial shall not be grented upon the ground of insufficiency
of the evidence to justify the verdict or other decision , nep upon

the ground of execesgive or lnadeguate dameges, unless after weighing

the evidence the eourt is convinced from the entire record, ineluding
reasonable inferences therafrom, that the court or jury clearly
.ghoulé have reached a eenirery different verdiet or decision,

The order passing upon and determining the motion must bs made
and entered as provided in Section 660 and if the motion is granted must
atate the ground or grounds relied upon by the eourt, and may contain
the specification of reasons. If an order granting such motion does
not contain such specification of reasons, the court must, within
10 days after filing such crder, prepare, sign and file such
specification of reasons in writing with the clerk, The court shall
net direct the attorney for a party to prepare either or both said
order and said specification of reasons,

On appeal from an order granting a new trial the order shall

be affirmed if it should have been granted upen any ground stated in
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the motion, whether or not specified in the order or specification
of reasons; provided, that the order shall not be affirmed upon
the ground of the insufficiency of the evidence to juatify the
verdict or other decision unless such ground is stated in the
order granting the moticn; and provided further that on appesl
from an order granting a new trial uponh the grouwnd of the
insufficiency of the evidence to justify the verdict or other

decisien, or upon the ground of excessive or inadeguate damages

appearing-to-have-been-given-undey-the~influenee-of-passioR-oF
prejudiee , it shall be conclusively presumed that said order as
to such ground was made only for the reascns specified in saijd
order or said specification of reasons, and such order shall be
reversed as to such ground enly if there is no substantial basgis

in the record for any of such reasons,

Commient, This amendment to Section 657 simply conforms the langusage
of the section to the judicial decisions declaring ite substantive effect.
Specifically, the amendment accomplishes two purposes.

First, ap inadequate award of damages is expliciily recognized ss a
ground for granting a new trial in the same manner as an excessive award
of damages presently is recognized. The avellability of this basis for

granting & new trial is well settled in California. Harper v. Superior

Aly Parts, Ine., 124 Cal. App.2d 91, 268 P.23 115 (1954). Since an

excessive award of damages is stated explicitly as a sufficient ground for
granting & new trial, the availability of 1ts converse--inadequate damages--
also should be made explicit to avold any ambiguity.
Second, the qualifying lenguege in subdivision {5) that purports to
limit the ground of excesaive damnges 10 an award influenced by "passion
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or prejudice"” is eliminated. This revision is in recognition of the fact
that the true basis for granting a new trial because of excessive damages
is the insufficiency of the evidence to support the award; nelther passion

nor prejudice need be shown. Koyer v. McComber, 12 Cal.2d 175, 82 P.2d 941

{1938). See Sinz v. Owens, 33 Cal.2d T49, 205 P.2d 3 (1949). It is clear,

also, that the qualifying language is unnecessary with respect to new trials

based upon an inadequate award of damages. Reilley v. MeIntire, 29 Cal.

App.2d 559, 85 P.23 169 {1938). Hence, the language is eliminated as
being unnecesgary,

The second paragraph following subdivision 7 was added to this seetion
as a part of the 1965 revision of Section 657, It direets the court not to
grant a new trial upon the ground of inaufficiency of the evidence unless
the court is convinced that a contrary verdict should have been rendered.
The addition of an explicit reference to excessive or inadequate damages
is in keeping with the purpese of this paragraph, The phrase "contrary ver-
dict or decigion” 4g chamged to "different verdict or deeision" to avoid any
misunderstanding that might result from the addition of a reference to

excessive or inadequate dameges,
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