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#36(L) 10/5/65 

First Supplement to Memorandum 65-52 

Subject: Study No. 36(L) - Condemnation law and Procedure (Discovery) 

Since preparing the basic memcrandum, the staff has had an Dpportun-

ity to examine the provisions in other states relating to discovery and 

exchange of appraisal reports. It is interesting to note that most of the 

states that have made a recent comprehensive study of their eminent domain 

laws have provided for the discovery of, or the exchange of, appraisal 

reports or the equivalent. 

Before considering provisions in other states, refer to pages 720-722 

of the Commission's 1963 recommendation (attached to basic memorandum) where 

the pertinent prOVisions of the Rules of the United States District Court 

for the Southern District of California are set out. As of March 1965, 

these provisions were still in effect. 

Rule 25a of the New York Court of Claims (attached as Exhibit I - pink), 

which took effect on March 1, 1965, provides for the exchange of appraisal 

reports and generally precludes the offering of any proof on matters not 

contained in the appraisal reports that were exchan@€d. 

In Pennsylvania and New Jersey, the commiSSion system is used. As a 

result, to some extent, appraisal information is made known at the commission 

hearing, but either party may appeal frcm the cOrrmission's determination 

and obtain a new trial before the court. Section 703(2) of the Pennsylvania 

statute provides that at the trial in court: 

(2) If any valuation expert who has not previously testified 
before the viewers is to testify, the party calling him must 
disclose his name and serve a statement of his valuation of the 
property before and after the condemnation and his opinion of the 
highest and best use of the property before the condemnation and 
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of any part thereof remaining after the condemnation, on the 
opposing party at least 10 days before the date when the case 
is listed for pretrial or trial, whichever is earlier. 

The proposed New Jersey statute in Section l3(b)(second paragraph) contains 

substantially the same provision as the Pennsylvania statute. 

Section 32.09(8) and (9) of the Wisconsin statute provides a procedure 

for the exchange of detailed statements concerning the experts to be called, 

exhibits to be used, and appraisal reports. The Wisconsin statute is dis­

cussed in the COmmission's pamphlet containing its 1963 recommendation at 

page 729 and was considered when the 1963 recommendation was prepared. 

In 1962, a joint committee of the Legislative Council of Maryland and 

of the Bar Association of Baltimore recommended the enactment of a new 

eminent domain statute for Maryland. The recommended legislation was enacted 

in 1962. The joint conmitteealso recommended to the courts for adoption 

as a court rule a provision dealing with discovery of appraisal reports 

and similar information. In 1962, the proposed rule was adopted as Rule U12. 

The text of this rule is set out as Exhibit II (yellow pages). The rule 

is subject to the objection that it can be one-sided and will penalize the 

party who prepares for his case prior to trial. 

We suggest that we distribute the text of recently enacted statutory 

provisions in other states and the Maryland rule with the legislation pre-

viously proposed by the Commission to interested persons for comment. We 

will revise the proposed letter of transmittal attached to the basic memo-

randum to so indicate. 

The fact that other states that have recently studied the problems 

of condemnation procedure have seen fit to include specific provisiOns in 
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their statutes or court rules to deal with the problem o:f discovery 

indicates to the sta:f:f that it is important that our previous recommenda-

tion on this subject be distributed :for comments so that we can consider 

(a:fter such comments are received) what, i:f any, provisions should be 

included in our comprehensive statute to deal with discovery problems. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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EIHIBI't I 

NEW YORK - COURT OF CLAIMS 
New Rule 25a 

First Supp. ~.lIwo 65",2 

. 1. Within six (6) months from the date of the filing of a claim 
in. an appro~iation case the parties shall file with the Clerk of the 
Court four \4) copies of their appraisals which shall set forth 
separately as to vacant land and improvements the valuation and data. 
upon which such evaluations are based. including but not limited to tqa 
before value of the property, the after value. direct. consequential . 
~itd total damages and details of appropriations, comparable sales and 
o~her factors utilized. If all of the details required by Section 16 
(~) of the Court of Claims Act relating to alleged comparable sales 
are included in the appra1sal report ~rescribed here1n, the same shall 
be deemed comp11ance with Section 16 (3) of the Court of Claims'Act. 

, . 
",' 2. When the Clerk shall have rece1ved the appraisal reports of 
~l parties he shall send to each attorney of record a coRY ot the 
appraisal report of all other parties to the claim. 

, 

'0 3. Within thirty (30) days after the service upon a party of an 
~praiSal report ot any other party. any party to the proceeding may 
f+le and serve on all other parties an amended or supplemental apprais~ 
r~port or reports. 

~; 4. Within 1l1xty (60) days after the f1nal f1ling and service of', 
~praisal reports or amended or supplemental appraisal reports a party, 
~~ because of unusual developments or c1rcumstances, make a mot1on for 
~rm1ssion to file and serve an additional appraisal report or amended 
o~ supplemental reports. the grant1ng of which app11cat1on shall rest 
1~ the sound discret10n of the Court as the interests of Just1ce may 
JiO!quire. 

~- ,. 
" 

\. 5. A party confronted with unusual and 'special circumstances 
r;quir1ng more time than prescribed above for the ti11ng of appraisal 
~eports may make an applicat10n upon notice for an extens10n of time 
WhiCh extens1on, in the sound d1scret1on of the Court, may 
'! 1I1J,tl 7 "'_d,~er such conditions as the Court ' .,;.;.0: •• ' 

•.. "',','4i' 



~"~~~~t1' p~:h!ri~e O~r:c~~~!~~ %=Fn:~t~~o~f on 
matters not contained in the appraisal reports or amended or supplemep­
tal appraisal reports as required by this Rule. however, a party may, 
notwithstanding his failure to comply with this Rule, ofter proof on 
matters contained in Bills of Particulars and Examinations before Trial 
in accordance with the usual procedures and Rules of this Court. 

{b} This Rule shall not apply to a party who files a statement 
within six (6) months of the filing of a claim to the effect that he 
will not introduce eXpert evidence of value and damages upon the trial. 

7. Six (6) months after the fUing of a claim for damages for tf!e 
appropriation of property a Judge, designated by the Presiding Judge;, 
may conduct a pre-trial conference to be attended by every party's 
trial counselor lawyer with dispositive authority. At least eight (~) 
days notice thereof shall be given by the Clerk to each party or law;nr 
of record. this provision amends and supplements present Rule 5 (a). " 

8. The purposes and intent of this Rule are (a) to aid and 
encourage the early disposition and settlement of appropr1ation clatma 
and (b) to compel a full and complete disclosure so as to enable all 
parties to more adequately and intelligently prepare for a trial of the 
issues. " 

9. This Rule shall apply to all claims fUed on and after 
March 1, 1965. 
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late QU. Diac01'8I7. 

a. G",,,..,Uy. , 
in a proceeding for condemnation pre-tria1 dlecov,ery aba11 be'"witted 1IIid, 

lhall be goYerned by Chapter' 400 (Depc;Jeitiona and DiscoYery \ of the Maryland 
llaIfs, except as herein otherwise pro9Idid. .',' 

b. A~tlifioul Stibj«u IIf ~. 
In ac\dition to the doo;umentl and ~' which he maY diMo ..... RIiIea 

410 (. Scope of ix~)' and 417 .( . 'Js!:'"JIH(IJ ... ~), bat 
tIIbjtet to the ~ ofRuJe 406 ·Order to' , ~ lIIdn.,a _) • 
• put)' to. pr«eaIL.JOr CD """''- may: '.' . . . . 

(I) By written !-r ., otber lJIItl,to pro. 
, II.a IDIl I!.~~ , , • ..".", ... __ re-

, pm:tI of . .,' . the".., __ .. ' . to. . lie con-
i!iJtnged _ iadi ...,,-Hi ta lie. called 
as a report _ o!iWasedill aoticIpa. 
~ 

(2) By written iAt«~ or 1w ~ require Ul)'other ~ to dis­
dole the·~ 11141oc:at1oo of,~ expert -'- IIIChGtliet parIJ 
has caused to ............ the property !IIII1ght to be,· conclemliEid or any part 
thereof for the pOl'pGIe of detennininc its value, whether or not such 
expert Is tQ beca1ltd IS a witness, and whether or oot: I1ICh examination 
was ~ in an!jcjpation of litigation or in preparation for trial. 

(3) 'By written in~tory or by deposition require any other party to dia­
close the ideptity and IDeation of every expert whom such Qther party 
proposes tQ call as a witness. ,-

(4) By. deposition en written queRitms Qr ,n examinati.cm. examiae any ex· 
. pert wbose identity and kx:aticln are obtainable Utider the provIaIOna of 

Ibis section, as to such expert's findings and opinions. An expert 10 ex­
amined sbaII be entitled to reuonable comjlensation therefor. to be paid 
him by the party examiaing hUn. " 


