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"" ]6(L) 7/13/65 

Memorandum 65-45 

Subject: Study No. 36(L) - Condemnation law and Procedure '(Just CompensatJr" 
and Measure of' Iemages Generally) 

The policy questions involved in the problem ot just compensation and 

measure ot damages are complex and interrelated. A preliminary question is 

whether the market value concept should be retained as the basic measure of 

damages. Other major questions include: (1) Whether special benefits 

should offset the entire award or only the award for damages to the part 

remaining? (2) What constitutes the larger parcel (a matter that is pr1m>,~t1~ 

important tor severance damages and special benefits)? (3) Should additioD'3.1 

compensation be given tor such items as incidental business 108ses, moving 

expenses, delay compensation, consequential damages, and the like? 

Attached to this memorandum are the following research studies: 

The Market Value Concept 

Date of Valuation 

Benefits 

The larger Parcel 

The statt suggests that the ComItIission undertake its study of this area 

of eminent domain law with the objective ot ultimately publishing a pamphlet 

containing a "Tentative Recommendation and a Study Relating to Just CompenE2.-

tion and Measure ot IBmages." The research stud;y would be the result ot 

combining a IlUIIlber ot the research studies we have on hand covering various 

aspects of' the problem and preparing mteriel to cover JlBtters not covered by 

the studies prepared by our consultant. If' this suggestion seems sound, wo 

will begin to devote the stat:!' time necessary to consolidate and supp.lement 

the various studies. We may want, however, to distribute IIl1.IDaographed tent~-

tive recommendations on particular aspects of the problem to our special 
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mailing list for comment prior to preparing the comprehensive tentative 

recommendation. 

THE MARKE'l' VAWE CONCEPT 

As the attached research study on "The Market value Concept" indicates, 

two possible alternatives to the present market value standard are: (1) value 

to the taker aDd (2) value to the owner. '!be research consultant concludes-­

aDd the staff agrees--that, despite its inherent weaknesses, the IIBrket value 

standard should be retained as the ~ standard in eminent domain cases. 

Despite its l1m1tations, it is probably more objective aDd ascertainable than 

either of the alternatives. Moreover, it uSU8l.l.y has at least a rough 

correlation with value to the owner--indemnity. In the final analysiS, the 

IIBrket value standard must be retained for lack of a better. See the 

research study for further discussion. 

lbus, the prel1m1nary pollcy question presented for dete1'lll1natioll is: 

Should the IIBrket value standard be ret&1JIed as the basic crt terion for just 

compensatioll ill eminent domain cases? (Approval of the market value st&nilard 

merely rejects the two other possibl.e alternatives--value to the owner and 

value to the taker; it does not preclude later taking actions based on an 

indemnity theory, such as providing compensation for moving costs, lost profits, 

etc., as separate items of compensation or offsetting special benefits aaainst 

the award for the part taken.) 

GENERAL SCHDIE FOR DE'l'mIDIlWG .rotIr C<JoIPEmIATION 

It might be helpful in conSidering the various aspects ct the problem of 

just compensation and. measure of dallBges to have in mind. a general scheme that 

might provide more assurance that the property owner will be DBde whole and, 

at the same time, provide protection against an undue increase in the cost of 

public improvements. 
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The general scheme suggested by the staff' and by our consultant in 

various portions of his research studies is the one that was adopted by 

Wisconsin in its 1959 statute and by Pennsylvania in its 1964 code: 

(1) The basic measure of damages is the market value standard (the 

market value of the part taken and the decrease in the market value of the 

part remaining). 

(2) In addition to the compensation provided under (1), just compensation 

also includes damages for certain other injuries or expenses (which !h 

Pennsylvania include removal of machinery, equipment, or fixtures, removal 

expenses, business dislocation damages, moving expenses, delay compensation, 

consequential damages, and damages for vacation of roads). 

(3) Special benefits are offset against the entire award, not just the 

award for damages to the part remaining. 

( 4) Any change in fair market value prior to the date of condemnation 

that was substantially due to the general knowledge of the iJIin1nence of 

conde!llIlB.tion is disregarded in determining market value. 

(5) The problem of what constitutes the larger parcel is clarified by 

expressly providing that several non-contiguous tracts owned by one owner-'-'-' 

are used together for a unified purpose constitute one parcel. 

The Pennsylvania scheme is set out in Sections 601-614 of the Pennsylvania 

Eminent Domain Code. The Wisconsin scheme is set out in Sections 32 .09 and 

32.19. The various elements of damages discussed above are covered in more 

detail later in this memorandum and in other memoranda. 
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DAMAGES FOR THE PART TAKEN, SEVERANCE DAMAGES, AND SPECIAL BENEFITS 

Existing California law generally. 

Section 14 of Article I of the California Oonstitution provides that: 

"Private property shall not be taken or damaged for public use without just 

compensation having first been made to, or paid into court for, the owner 

Where an entire parcel is taken, the market value of the property is 

the measure of just compensation. 

Where only a part of a parcel is taken, the measure of just compensation 

is: The market value of the part taken plus the special damages and minus 

the special benefits (but not in excess of the extent of special damages), 

if either exisill, to the remaining property caused by the taking and the con-

struction of the public improvement in the manner proposed by the condemnor. 

(See Code of Civil Procedure Section 1248.) This type of damage to the 

remaining property is generally known as "severance damage." Generally speak-

ing, it is measured by the difference in value, if' any, between the r6llBinin: 

property in its "before condemnation" condition and considered as a part of 

the entire property, and the remaining property in its "after condemnation" 

condition and considered as a separate parcel. 

Definition of "market value. " 

The California SUpreme Court has defined market value as: 

• • • the highest price estimated in terms of money Which the 
land would bring if exposed for sale in the open market, with 
reasonable time allowed in which to find a purchaser, buying with 
knowledge of all the uses and purposes to which it _s adapted and 
for which it was capable. 

Sacramento etc. R. R. v. Heilbron, 156 Cal. 408, 409, 104 Pac. 979, 9/30 
~~~~~~~~~----~~~--~ 

(1909) • 

See Chapter 3 of California Oondemnation Practice for a detailed con-

sideration of fair market value. 
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The ·'highest price" rule is criticized in california Condemnation Practi~" 

at pages 42 and 43 as follows: 

a. [§3.6] Highest Price v. Fair Market Value 

One california case has determined that "market value" is the 
highest price, estimated in terms of money, that the property would 
sell for on the open market, allowing a reasonable time to find a 
well-informed buyer familiar with the uses for which the property 
can be adapted. State v. Ricciardi (1943) 23 C.2d 390, 144 P.2d 
799. In Ricciardi the Court stated that actual value is established 
by market value. Yet, it is doubtful that fair market value is the 
"highest price" obtainable for the property-:--ihcciardi followed 
Sacramento etc. R. R. Co. v. Heilbron (1909) 156 c. 468, 104 P. 979, 
in adopting the "highest price" rule. Heilbron has been cited many 
times, but only Ricciardi specifically adopted its rule of the 
"highest price." 

A "highest price" rule raises serious practical problems, for 
no appraiser can fix with reasonable certainty one single amount as 
the "market value" of the property. His appraisal necessarily con­
SISts of a range between two amounts. "Fair market value" is a 
value within the range from the "lowest market value" to the "highest 
market value." The appraiser cannot reasonably testify that a 
specific amount is the highest or lowest market value, but he can 
reasonably testify that a specific amount is the "fair market value." 
The use of the phrase "highest price in terms of money" in jury 
instructions and appellate court deciSiOns should not be understood 
as the highest conceivable price in view of all the purposes for 
which the land is adapted. Undoubtedly, the phrase merely means 
that the jury should find the highest price that could reasonably 
be considered as fair market value of the property. 

The use of the phrase "in terms of money" also causes confusion as is 

indicated by the following discussion from pages 43-44 of california 

Condemnation Practice: 

b. [§3.7] cash Value v. Value in Terms of Money 

Necessarily, fair market value can be expressed only in terms 
of money. Yet "cash value"--in the market place, in business, and 
in the economics of the facts of life--is entirely different from 
"market value" or from the value of the property "in terms of money." 

"In terms of money" is an expression used by experts in fixing 
an amount in money as a value--Le., the market value of the property, 
instead of fixing the value in some other terms, as, for example, its 
value in beans, wheat, or steel. Thus, "money" does not mean "cash" 
or the medium of payment, but only the gross amount of money that 
may be paid by the purchaser, including that part paid in cash and 
that part paid for over a period of time and secured by an encumbrance. 
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The principal authority that market value is the cash value of ~' 

property is Sacramento etc. R. R. Co. v. Heilbron (1909) 156 c. 408, 
104 P. '779. -'Heilbron approved an instruction by the trial judge to tlc~ 
effect that market vaJ.~:e wa.s ,based upon the ordinary cash value of t!l3 
property. Heilbron held that the test for fair market value is not t~.·' 

value of the property for a special purpose but is its value in view o~ 
all the purposes to which it is naturally adapted. Two cases since 
Heilbron have referred to "cash value" in dictum. See City of San 
Rafael v. Woed (1956) 144 C.A.2d 604, 607, 301 p.2d 421, 424; MetropoU"c' 
Water Dist. v. Adams (1940) 16 C.2d 676, 680, 107 P.2d 618, 620. But ,,--... 
in Pacific Sav. & T. Co. v. Hise (1945) 25 C.2d 822, 155 P.2d 809, th~ 
tri8.1. court eliminated the words "cash" and "cash feature" in an instruc­
tion defining fair market value, and this elimination was approved by the 
Supreme Court. 

Beilbron merely approved an instruction that incidentally used t~2 
word "cash" instead of "in terms of money" and since the opinion, in 
:phraSing the rule on measure of d=ges, uses the words "in terms of 
money," it is doubtful that the Court recognized a distinction between 
"cash" and "in termc of ItOney." In State v. La Macchia (1953) 41 C.2d 
738, 751, 264 P.2d 15, 24, Heilbron was quoted for its rule that 
measure of damages is "in terms of money." Since it is likely that 
Heilbron will not be followed as to its rule on instructions, counsel 
should not submit instructions using "in terms of money" rather than 
11 cash." See § 12.45 for form of instruction. 

In view of this analysis, we suggest that the substance of the defi!1;,tc,c'c, 

cOlltained in Evidence Code Section 814 (part of the 1965 evidence-in-emim;"" 

domain-proceedings Lct) be incorporated into the proposed legislation. Tl'-'" 

proposed definition would read in substance: 

Fair market value is the price as of the date of valuation whic:} 
would be agreed to by a willing purchaser and a willing seller, desl" 
with each other in the open market and with a full knowledge of all c,' 
uses and purposes for which the property is reasonably adaptable and 
available, taking into consideration the matter upon which an opinioL 
as to the value of the property may be based under Article 2 (colJlllle', ~,:. 
with Section 810) of Chapter 1 of Division 7 of the Evidence Code. 

BY way of comparison, Evidence Code Section 814 reads: 

814. The opinion of a witness as to the value of property is 
limited to such an opinion as is based on matter perceived by or 
personally known to the l,itness or made known to him at or before 
the hearing, whether or not admissible, that is of a type that 
reasonably may be relied upon by an expert in forming an opinion as 
to the value of property and which a willing purchaser and a willing 
seller, dealing with each other in the open market and with a full 
knowledge of all the uses and purposes for vhich the property is 
reasonably adaptable and available, would take into consideration in 
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determining the price at which to sell the property or property 
interest being valued, including but not limited to the matters 
listed in Sections 815 to 821, unless a witness is precluded by 
law from using such matter as a basis for his opinion 

We believe that the proposed definition is consistent with, and is a desi": 

supplement to, Section 814. 

It may be of interest to compare the proposed definition with Sectio~ 

603 of the Pennsylvania statute: 

603. Fair Market Va1ue.--Fair market value shall be the price 
which would be agreed to by a willing and informed seller and buyer, 
taking into consideration, but not limited to, the following factors: 

(1) The present use of the property and its value for such use. 

(2) The highest and best reasonably available use of the prop­
ertyand its value for such use. 

(3) The machinery, equipment and fixtures forming part of 
the real estate taken. 

(4) other factors as to which evidence may be offered as 
provided by Article VII. 

The comment to this section of the Pennsylvania code should also be 

noted. The staff prefers the proposed definition suggested above to the 

Pennsylvania provision. You will note, however, that we have used some of ~. 

Pennsylvania language in drafting the proposed provision. 

It is of interest to note that Section 32.09 of the Wisconsin statut~ 

provides the rules governing determination of just compensation and uses t·· 

term "fair market value" but does not define the term. However, one of tl:' 

rules stated is: 

32.09. In all matters involving the determination of just 
cc~ensation in eminent dcmain proceedings, the following rules 
shall be followed: 

* * * * * 
(2) In determining just compensation the property sought to be 

condemned shall be considered on the basis of its most advantageous 
use but only such use as actually affects the present market value. 
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We see no necessity for adding any similar language to the definition 

proposed by the staff. 

See also the Maryland definition of "fair market value" set out on 

page 11 of this memorandum. The phrase "as of the date of valuation" in 

the definition proposed by the staff is taken from the Maryland definition. 

Effect of prior notice of proposed improvement upon market value. 

Should the condemnee be accorded any enhancement in market value due 

to the proposed taking and, by the same token, should any diminution in 

value because of the pending taking favor the condemner? Should the rule be 

uniform as regarding enhancement as well as diminution in value because of 

.the effect that prior notice may have on the subject property or adjacent 

property? 

These questions are the subject of the major portion of the research 

study on "Problems Connected With the Date of Valuation in Eminent Domain 

Cases." We summarize the pertinent portion of the research study below, but 

we urge you to read pages 6-55 of the study. 

It is difficult to determine firm rules as to whether enhancement or 

diminution in market value will be considered when such enhancement or diminu. 

tion is the result of an anticipated improvement or a delay in making an 

improvement. This is because the fact situations involved in the cases are 

such as to leave doubt as to whether the courts are including or excluding 

an enhancement or diminution due to the fact that the anticipated improvement 

is a contemplated one, a proposed one, one to which the condemner 1s committed, 

or one 'Which rmy merely be possible or probable. 

Enhancement in market value. It is fairly clear that in those situations 

where it is certain that a particular parcel of land will be taken in the 
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foreseeable and proximate fUture, the majority rule is that any enhancement, 

as a result of such knOldedge, to that particular land or adjacent land is 

excluded and discounted in determining market value at the subse~uent date 

of valuation. Elf the same token, the majority rule also would seem to be 

that if it is probable that particular land is to be included within a 

proposed or anticipated improvement, any subsequent enhancement as a result 

of that knowledge will be excluded in determining value at the date of valua­

tion. The greatest difficulty in ascertaining the correct measure of value 

in light of the anticipated improvement unfortunately occurs in what is 

probably the bulk of the cases connected with this sUbject--when it is known 

the general area where a probable improvement might be constructed but it is 

uncertain what particular property uill be taken. The majority of the courts 

seem to adopt a vague standard that enhanced value as the result of such 

knowledge is allouable to show n:a.rket value providing it naa not yet probable 

that the particular property uould be taken. 
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The majority rule excludes enhancement of value directly due to the 

proposed improvement on the basis that it is unfair to the condemner to 

compel it to pay for a value that it has itself created. The courts have 

said that such a value can only be based upon speculation among buyers as 

to the amount the condemner can be compelled to pay. 

At the other extreme, a fe~r states hold that the property is to be 

valued as of the date of valuation, and this value is not to be discounted 

for any effect the condemnation may have had on the value. This view has 

the advantage of simplicity. It does not require the appraiser to speculate 

on what proportion of the increase in value is due to the anticipated public 

improvement. Horeover, inasmuch as the value at the date of valuation is 

the amount the condemnee might have sold the property for at that date, 

it may be argued that he should not be deprived of any of that value merely 

because the condemner has forced him to sell to it. 

Although the cal.H'ornia law is far from clear, the consultant reports 

that California today probably follows the majority rule insofar as enhancement 

in light of an anticipated improvement is concerned. 

Diminution in market val.ue. While it is difficult, in light of the 

paucity of decisions, to be certain what position constitutes the majority 

rule, it appears that the prevailing rule is that any diminution in light of 

an anticipated improvement is to be accorded the same treatment as an 

enhancement. 

Although California probably adheres to the majority rule regarding 

enhancement, it appears that under California law the condemnee suffers 8DY 

diminution in market value in light of an anticipated improvement. On its 
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face, the status of the law in this state is not ooly illogical but quite 

inequitable to the property o,mer. 

Consultant's recommendation. The consultant recommends that a statutory 

provision be proposed which will adopt and adhere to the majority position 

regarding enhancement and that diminution be accorded the same statutory 

treatment. Please read pages 49-55 of the research study on "Problems 

Connected With the Date of Valuation in Eminent Domain Cases" for a discussion 

of the reasons that underly this rec~endation. 

~[he consultant suggests that an additional clause be added to Section 

1249 of the Code of Civil Procedure (date of valuation) to read: 

Provided, that any enhancement or diminution in value of 
property directly resulting from the proposed improvement 
shall be excluded in assessing compensation. 

The consultant states that it is important that Section 1249 be drafted so 

that it is clear that this provision has no application to the question of 

general and special benefits. 

other statutory language that should be considered in connection with 

this problem is found in Section 604 of the Pennsylvania code: 

604. Effect of Imminence of Condemnation. Any change in 
the fair market value prior to the date of condemnation which 
the condemnor or condemnee establishes was substantially due 
to the general knowledge of the imminence of condemnation, other 
than that due to physical deterioration of the property within 
the reasonable control of the condemnee, shall be disregarded 
in determining fair market value. 

The staff suggests for Commission consideration the following language 

which is based on the Pennsylvania provision and the suggestion of the 

research consultant: 

Any change in the fair market value prior to the date of 
valuation which was substantially due to the general knowledge 
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of the proposed improvement, other than that due to physical. 
deterioration of the property within the reasonable control 
of the condemnee, shall be disregarded in determining fair 
market value. 

It should be noted that a key phrase in the proposed provision is the 

phrase "proposed improvement." Thus, this provision will still leave to the 

courts the problem of determining as to what point in time an improvement was 

no longer merely "contemplative" but had become "proposed." The staff believes 

that a provision drafted along the lines set out above will better insure the 

rights of both the condemnee and condemner, remove some of the ambiguities and 

uncertainties from the present law, correct an obvious injustice to the 

property owner, and generally facilitate the determination of just compen-

sation. In connection with the proposed provision, we urge you to read the 

Pennsylvania comment to Section 604. 

In connection with this problem, Section 6 of Chapter 52 of the Maryland 

1962 Statutes--the comprehensive Maryland eminent domain statute--is of 

interest: 

Section 6. The fair market value of property in a proceeding 
for condemnation shall be the price as of the valuation date for 
the highest and best use of such property which a seller, willing 
but not obligated to sell, would accept for the property, and 
which a buyer, willing but not obligated to buy, would pay therefor 
excluding any increment in value proximately caused by the public 
project for which the property condemned is needed, plus the amount, 
if any, by which such price reflects a diminution in value O(!.curring 
between the effective date of legislative authority for the acquisi­
tion of such property and the date of actual taking if the trier of 
facts shall find that such diminution in value was proximately 
caused by the public project for which the property condemned is 
needed, or by announcements or acts of the plaintiff or its officials 
concerning such public project, and was beyond the reasonable control 
of the property owner. 

If the condemnor is vested with a continuing power of condemna­
tion, the phrase the effective date of legislative authority for the 
acquisition of such property, as used in this section, shall mean 
the date of specific administrative determination to acquire such 
property. 

-11-



In substance, use of the Maryland rule in California would disregard 

enhancement and diminution in value proximately caused by the public project 

occurring after the date of specific administrative determination to acquire 

such property. We believe this rule is too restrictive; but, on the other 

hand, it is more precise than the rule proposed by the staff and the Commission's 

consultant. 

Special benefits. 

Before any attempt can be made to draft a statutory provision. specifying 

what constitutes just compensation and the proper measure of damages, a 

basic policy question must be decided: Should special benefits be offset 

against the entire award? 

On pages 16-62 of the research study on "Special Benefits," the consultant 

discusses this question. Although special benefits are now offset against 

only the damages for the part remaining, the consultant recommends that 

special benefits should be offset against the entire award, including the 

award for the value of the land taken. His justifications for this recommenda­

tion are set out on pages 49-62 of the research study. He also recommends 

that general benefits not be offset at all. We believe that his recommenda­

tion is sound if it is adopted with the understanding that certain additional 

elements of compensation (such as moving expenses) will be provided in order 

to carry out the concept of indemnity which is the basic justificiation for 

offsetting special benefits against the entire award. We urge you to read 

the entire research study on "Special Benefits" prior to the meeting so that 

you will be in a position to make a decision on this basic question. 

Note that both Wisconsin and Pennsylvania offset special benefits 

against the entire award. 
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The problem of what constitutes "The Larger Parcel." 

We strongly urge you to read the research study relating to the "larger 

parcel" in eminent domain. Joie summarize the consultant's recommendations 

below, but we believe that a careful reading of the research study is needed 

to provide you with the necessary background on the policy questions involved. 

Three factors are ccnsidered in determining what constitutes the "larger 

parcel". the larger parcel is all that land which (1) has a unity of use; 

(2) is contiguous (or has physical unity); and (3) has common ownership or 

title. JoIhether a particular court adheres to a liberal or restrictive view 

of the larger parcel, it usually concerns itself with all three of these 

factors; however, those following a restrictive interpretation of "parcel" 

almost invariably demand all three of these factors to be present. California 

apparently follows the restrictive interpretation. 

Generally speaking, all courts are in agreement that unity of use is 

required. Where there is no physical contiguity of the property, most courts 

require that this unity of use be actual, present, and existing. The two 

requirements that the consultant recommends be changed are the requirement of 

contiguity and the requirement of common title. These are discussed below. 

Contiguity. Although the law is not entirely clear, California appears 

to follow the rule that physical contiguity of the part taken with the 

remaining property is required in order to have one parcel of property. Where 

the part taken and the remaining property are separated by an intervening fee 

ownership, physical contiguity is destroyed. 

There is a minority view that integrated use, not physical contiguity, 

is the test. Physical contiguity is important, however, under the minority 

view in that it frequently has great bearing on the question of unity of use. 

For diSCUSSion, see research study, pages 7-27. 
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The consultant recommends that the proposed legislation eliminate the 

present rigid rule that physical contiguity is always required. The test 

would become unity of use where the property was not physically contiguous 

and the consultant recommends that two limitations be imposed: 

(1) Only property in the proximate vicinity of the part taken could be 

considered in ascertaining what constitutes the larger parcel; and 

(2) Where properties are not contiguous, there must be a present 

existing unity of use in order to claim damages to the larger parcel. 

Pennsylvania deals \Iith this problem in Section 605 which provides; 

Section 605. Contiguous Tracts; Unity of Use.--Where all or 
a part of several contiguous tracts owned by one owner is condemned 
or a part of several non-contiguous tracts owned by one owner which 
are used together for a unified purpose is condemned, damages shall 
be assessed as if such tracts were one parcel. 

It is apparent that Section 605 abolishes the requirement of contiguity and 

permits several noncontiguous tracts to be considered as one parcel if such 

tracts are owned by one owner and are used together for a unified purpose. 

Note that the requirement of unity of purpose is not imPosed where the tracts 

are contiguous. 

We suggest that the substance of the Pennsylvania provision be approved 

insofar as it deals with the requirement of unity of use and contiguity. 

However, in the interest of clarity, we suggest that the provision be revised 

to read in Gubstance: 

(a) vfuere all or a part of several contiguous tracts owned 
by one owner is condemned, dsmages shall be assessed as if such 
tracts were one parcel except that any such tract that is 
devoted to a separate and distinct use from the part taken shall 
be considered as a separate parcel. 
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(b) Hhere all or a part of several non-contiguous tracts 
owned by one owner which are used together for a \mified purpose 
is ~ondemned, damages shall be assessed as if such tracts were 
one pa~cel except that any such tract that is not in the proximate 
vicinity of the part taken shall be considered as a separate 
parcel. 

The clarifying change .,e propose is in subdivision (a) of the proposed 

provision--"except that any such tract that is devoted to a separate and 

distinct use shall be considered as a separate parcel"--is believed to be 

necessary to make clear that we are retaining the existing California law. 

See the following extract from California Condemnation Procedure: 

2. [§4.7l Unity of Use Test 

Generally, the unity of use test requires that the use 
made of the part taken be the same as that of the remaining property. 
~lhere the part ta1,en has been devoted to a separate and distinct 
use from that made on the remaining property, this diversity of 
use precludes physically contiguous property \mder ~ne ownership 
from being considered as one parcel. City of Stockton v. Marengo 
(1931+) 137 C.A. 760, 31 P.2d 467. 

Assume three contiguous city lots that are each improved with 
a separate residence but are under one ownership. A diverSity of 
use results from the fact that the residential use of each lot is 
confined to that lot only. ThUS, the three lots constitute 
separate parcels of property and the owner is not entitled to 
severance damage when one lot is taken for a public use. City 
of Menlo Park v. Artin~ (:957) 151 C.A.2d 261, 311 P.2d 135-.---

But, where a portion of physically contiguous property under 
one ownership is not under present use, this failure to use should 
be distinguished from actual diversity of use since a mere failure 
to use a portion of the property may not destroy the element of 
unity of use. Thus, where a portion of the property not taken is 
not devoted to any present llse, it may be damaged by reason of the 
severance of the part tal~en. State v. Thompson (1954) 43 C. 2d 13, 
271 P.2d 507. 

In determining the value of the part taken, \mder some circum­
stances, the part taken may have an enhanced value because of a 
prospective joinder with other separate parcels of property. However, 
in order to give rise to severance damage, the unity of use required 
is believed by some authorities to be a present unity of use. This 
unity of use must be actual, present, and existing. See State v. 
Ocean Shore Railroad (1948) 32 C.2d 406, 196 P.2d 570. The ~ 
Shore rule may, in the opinion of some authorities, apply only 
where' there is no physical c::>ntigui ty of the property. 
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The "except clause" of subdivision (b) is recommended by the consultant •. 

Note that Pennsylvania does not have a similar limitation. 

Title or unity of ownership test. In addition to unity of use and 

contiguity, there is one further element "needed" to establish the larger 

parcel--unity of title. This third criterion is generally accepted by the 

majority of courts and is undoubtedly a proper one, at least to the extent 

that it requires the condemnee, in defining the larger parcel, to establish 

an interest both in the part taken and an interest in the remainder he claims 

to have been damaged. 

The policy question is: Should title (fee ownership)--and not simply 

an ownership of a property interest--be a requirement for establishing the 

larger parcel? The general rule in the United States, with some notable 

exceptions, is that in order to establish the larger parcel, unity of ~ 

is necessary. California appears to follow the general rule. 

The consultant recommends that unity of use should be the ~rime considera-

tion; if the condemnee has a legal interest in the "remainder" and that 

remainder is in the proximate vicinity of the part taken and there is an 

existing unity of use (if the parts are not contiguous), the entire property 

should be treated as one "parcel"--whether for the purpose of ascertaining 

damages or for determining special benefits. 

To effectuate this recommendation, the following additional subdivision--

subdivision (c)-- could be added to the provision previously set out. The 

complete provision would read: 

(a) Where all or a part of several contiguous tracts owned 
by one owner is condemned, damages shall be assessed as if such 
tracts were one parcel except that any such tract that is devoted 
to a separate and distinct use from the part taken shall be con­
sidered as a separate parcel. 
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(b) Where all or a part of several non-contiguous tracts 
owned by one owner which are used together for a unified purpose 
is condemned, damages shall be assessed as if such tracts were 
one parcel except that any such tract that is not in the 
proximate vicinity of the part taken shall be considered as a 
separate parcel. 

(c) For the purposes of this section, "owned by one owner" 
means that one owner owns a legal interest in each of such tracts, 
but such legal interest need not be a fee simple title. 

One problem we anticipate with subdivision (c) is that there may be problems 

arising when the award is allocated between the fee owner and the lessee. 

If the Commission desires to add subdivision (e) to effectuate the consultant's 

recacmendation, we will discuss the problems this subdivision may create 

when we consider the problem of allocation of the award. 

Note that the proposed provision is applicable where all of several 

tracts are taken (determining market value) as well as when only a portion 

of such tracts is taken (determining severance damages and special benefits). 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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THE MARKET VALUE CONCEPT IN EMINENT DOMAIN PROCEEDINGS* 

*Ihis study was made ror the California Law Revision Commission by the 

law rirm of Hill, Farrer & Burrill, Los Angeles. This study is an extract 

rrom pages A-ll--A-2l or "A Study Relating to Evidence in Eminent Domain 

Proceedings," 3 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES A-ll (1961). 

No part of this study may be published without prior written consent of the 

Commission. 

The Commission assumes no responsibility for any statement made in this 

study and no statement in this study is to be attributed to the Commission. 

The Commission's action will be reflected in its own recommendation which 

will be separate and distinct rrom this study. The Commission should not be 

considered as having made a recommendation on a particular subject until the 

rinal recommendation of the Commission on that subject has been submitted to 

the Legislature. 

Copies or this study are furnished to interested persons solely for the 

purpose or giving the Commission the benerit of the views or such persons 

and the study sh~uld not be used for any other p~ose at this time. 
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A srtJ11Y RELATING TO THE MARKET VAl1lE cctlCEPr 

Bote. TbiB sturlY is an extract from pages A-ll .... .&.-2l. ~ It.&. 
Stud;r Relat1.ng to Evidence in Em!.nent Domain Prooeedinp~" 3 CAL. 
IlW lIIVISIOH COUIlIN, REP OJ REC. & ST1lDIIS A-ll. (1961). 

INTRODUCTION 

The United States Supreme Court has dellned "just eompeDllLtioD" 
u that which entitles the owner "to the full money equivalent of the 
property taken, and thereby to be put in as good pofiti<)n ~ 
as it would have oeeupied if its property had not been taken.'" On 
other oeeasions, however, it has oonfessed. that the standard adopted 
by the !'Ollrl& is oiten "harsh" and constitutes a derogation of the 
indemnity principle.' Other authorities, too, have argued that the 
preaent practice does uot make the owner "whole." Orgel, after criti· 
eally ",.mining the market value concept, concludes in these weirds: 

We are therefore forced to the conclusion that market value, 
atriot.1y interpreted as meaning probable sale price, cannot be de­
fended aa even an approximate me&enre of value to the owner in 
moat of those eases which utually arise under the law of eminent 
~. . 

The reaaons for thls conclusion will be ahown subseqn9tly. Su1Ilce it 
DOW to point out that this apprailial, in theory, is DlIlt serionsly eon. 
tested. Courts have readily admitted that regardless of the equities em 
the condemnee's side, the law is often against him.' Furthermore. 
beeallS8 of this in part theorctieal situation, a strong movement, led 
by lawyers and laymen and to some extent aided by legiaIamn., baa 
&Ought to alter by statute the methods of valuation of property; 10 and 
to aome extent they have been suooessfnL 11 

But whereas the condemnee.~ have ealled for a change in the coneep .. 
that the courta have adopted because, as owners correctly 8ubmit, theBe 
concepts work against indemuification, adherents of the corulemnon' 
position have called for reform in the practices utilized for UtigadD,r 
condemnation actions. The position of some eondemnora,lJ and one 
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tha.t is suppOrted by £«)m~ bdlper,dent ~lnfl:writiesf'l i~ that more often 
than not the condemnee is being over-indemnmed. ParticuIarly, their 
view is that the jury's n;,tural sympathy for the condemnee," the 
exigencies of administering, condemnation programs," the eonfuaion 
produeed in condemnation, tMals by evidentiary tMtics and the alleg­
edly unanpported estimates of the condemnees' expens" combine to 
prGdnce excessive awards.'7 Those biased toward the c'Ondemnees' posi­
tion also' find numerous grounds for challenging the methods and pro­
cedures of conducting condemnation actions. But their main thrust is 
aimed at the rigidity of the market value standard adopted by the 
courts and the presentation permitted of and the in~retatiOD given 
to it by the judges. Each ".ide," therefore, believes its rights to be 
violated; each "side" (,alls for reform. 

Out of this cauldron of conflict, confused juries and oftentimes 
judgea yield to the "practieal" by "splitting the difference" between 
the condemnor's and condemn.e's clai!llll." Although this arraDgement 
tends to keep both parties reasonably satisfied and often produces just 
compensation, such a 'policy, on its face, is not and ahould not be the 
criterion of just compensation.'· 

Historiea1ly, the strictures of the market value system, the rigid 
inte.rpretation given to the word "taken" and the restrictive de1lni.tion 
given by the courts to the term "property rights" worked against the 
condemnee.·· For some years, cognizant of these deJIciencies, all con­
cerned have songht to ease Ibe onos of dise:rimination borne by t~ 
condemnee. Thus the position of the condemnee has been improved by 
state constitutional "hang"", Stl ch as the California Conatitntion 

USee 1 OItGBlt 1·"6 and! ORar .. § 24,'1; WALLSHlN~ R£POM' OW L4.w A'NP P:aocWrUu 
l2iI' CONDmlKA'l'ION 187 (1932). 

Sf. W.Al.LftElN. Hpr'G not6 13. For a.n example of how juriU gtve oompena&t1on tor 
!Mally ponoompenl!l:'lble tQs...;e~. d('!sPlte apparent t"I:lrectiona tn tbe OOntl'1LJ'Y. :Me 
R6evea .... , City of: Dallas, 1"&5 S.W.2d 5'15, .sSt) (Tex. Clv .. ..A..l'P. 19'.). Bw 01. 
JU.SSA.CBUSlt'l"'f8 RJ:l>'CtR'l', note 1(1 wpr(l.. at 10. wt,ere it WaJI .!'Ita-ted tbat ' .. Jury 
trial usually does n{Jt ma.terially 1ncreI\.ge the amount a.vlll.llable to tb4 llJ'OPertJ' 
OWner had be accepted a settlement." Part of the reason behind this at.a:temeat. 
however, may be the -court costs, expt::rt and attorney fee. the. eou4erIlllee IIWlIt 
bear by J{oJng to trial. 

• COJWi!lerable pre8l!Ure by the publlc is ()ftC'n exerted upon public ofllc1ala tG U'beral:I.A 
comt>6tlsaUon a wards; tl'ti:l:! r.n·~'-lre 1s often fl.ccompanl-od by tbnatll of political 
retaUation. See Commlmt. Eminel1t, DOr.1a~n Valnatwtt8 4", as AJPI of .Reden'iH­
mSftt: l"dd~tal L~8U. (;'l YAL:& L.J. 6~! 64 n.ll (19~'l). AInong: other CIXlada­
era.tlon:!!l admin1si'rator.s ·have t() de:).} wit.n is the: tact that 1LPIH'&l&er-, eYeD !f 
OGmpetent, often make poor witnesses. MOTe:o\'er, ju.dges feel tbelC:i:Ml .. Dot 
properly Qualified to pass up.on the evidence .of va.lue. ~SA.CatJ~ :R:IPoJt'r. 
not!! 1(1 hpf'(", at 3, 14. See. S"tl-nernlEy :2 OI'.GBL I 2~ 7. 

M Fee Gra.uba.rt, WPffl nGte 12. 
It The argument that -c()ndernnation awards a.re exee.ss.hre has brought abOllit two 

major investlgetl.ons of Irtatutory proeedufl!!!s and court pra.ctices In New York 
Cjty. In 1932 as a l"l'sult c-t the WA.LLSTEJN :IItudy, nate 1S hpt"G. the New Yon: 
City A4minUttra.Uv.e Code relating tn. c.ondemnatlon was dr.SUc:alI'~ See 
dl.ecuulon _Ira. :More recently, in 1958, the Mayor of New York a ted a 
.specIal oommlBsioo to Investigate cond.emna.ti.on practJces and p .. a 
rpult. lit frec::uent reve]Sl.Uons as to 6o:rbltant oondemna.tfon coats. See N.Y. 
Herald-Tribune, .June 19, 1958. p. J ~ N.Y. ThneA, June 19, 1958. p. 33. The oom­
mfMion hAd not, at tne ",Titlng of tbt.'!: !n:!rtant study. filed:lts :report. 

11 See Dote 1,3 8UprQ·. COUtts oitE"m eq~mte the terllUl "eQllttab1!t" "practical" .. nd 
''!pUtting the diffcJ"€,nce" in tMI> g1"~ of the la.w. Se&, e.1I.~ tit&te v. 1I'err1s,. 227 
La. 11, U-23. 'l'R So.2d 4nS, 4['a. (HIS!;). 

11 It bu been &.fIM'rted that the very vagueness t'lf Ule talr maJ"ket at&nda.rd permits 
oourta ''to adjua.t the rigid mles of law tOo tile. T-eQ:utrem.entl at 5UAUee ana 1:D4em­
nlty In each parUcllhr case.." .Jud~e Frank, ouoting ORGn in W .. tchester 00VntY 
Perk Camm'n v. rnitNl ~tat.e:"!., 14.1 F.:2d 68~. 6"92" (ld Clr. 19 .. '). !'be ..-nen1 
polley of '·apllttfnlFt tbf! d'itrforeftee:' however, casts serious doubt .as to the WJ2dom 
01' V88"D8ne& In thia pArtlcular field of law . 

• See Mozwnp.h.el& Nl.v. Co. v. UllltE'd State.. us U.S. au. 3:16 (1I9n; :I NICHOLl;: 
m~ DoMAIN Ulii (:ld ed. Hl5{)} [here5na:t'ter cited alii NlCBouil: Kratovn 
B'arri1On. B-rniftnt DfmI,ajn. - PoUev and OIH&C~t. n CA."LII'. L. Rmr. 6 •• , '08 
(lISt): Comment!.,. Em-ifloMlt Dom.a,M.. Va1a.Eatim'ls ",It 6ft. AD~ of B«iewloJimRi: 
l~t(l.J.LoueB~ 1)7 YALE L.J. n. 64-'11 (l95'n. 

1 
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adopted in 1879 which provides that the owner is given protection 
against "damage" 88 well as "takings"; 21 by the expansion .oJ. ~e 
concept of "property" as exemplified by the landmark holding ill 

People v. Rieciardi n regardIDg access and view; by periodic statu­
tory ebanges providIDg for compensation in excess oJ. market value;" 
and by judicial and administrative legerdemain with the market value 
standard (often in a manner that is not necessarily appropriate)." 

But has the degree of improvement achieved in thls manner been 
suilleient in light of the changing pattern, partienlarly the business 
scene, of medern society 1 It is advanced that existing business prac­
tices," the nature of current takings for governmental development," 
advances in appraisal methods,"" and our ehanging concepts of public 
poliey are such as to make much of the present law anachroniatic. 

The oourta and the legislatures, while continuously asserting that 
the owner should be indemnified, have argued that any tinkering with 
or additions to the market value standard or any innovation in the 
methods adopted for proving market value would be specnlative and 
dangeroua... In addition, courts have buttressed their position in thls 
regard by often indicating that various losses do not constitute prop­
erty or are merely damn .. ", absque injuria." While both oJ. these 
reasons have some validity-though each has been subjeet to eritical 
review "-a major reason, it is submitted, that the courts have frowned 
upon change in this field is that heavy or excessive condemnation costs 
might retard public improvements." Acoordingly, such a latent threat 

;C:;;::-CONH. art. 1. • 14 ~ see R-ea.rdon v. San Fra.nclaoo,. 66 Cal <1:91. 6' Pa.c. It 1 
(1885). 

.23 CalM 190. 1'" P.ld '19:9 (19.3). . 
• At the turn of the .century a number of atate.l!l authorised by statute the ~t 

of Incldeo.tal losses above miU'ket value In condemnatlone tor water :iuppl&ea, 
See Mass. Acts &: Reoolves 1896 ch • .uS, f H; Ila.sa. .Acts a: ::auo]" .. 1116. eh. 
0150; Ma.sa. Acta &: R6801vea lU7~ eh. 45et: Mas&. Acts .. ReaoJveI UH~ eb. Ill, 
I :5: :2 N.Y. IA.wa 190&, ch. 1:24. I 41. as amended. 1 N.Y. I.&ws 1806.. ch. lU • 111; 
R.L Laws 1911i. cb. lI'l8. II 12 17. See. also note 11 n,JWCh. 

.. Ct . .. '[T3be 1&."" a.s oeDloodled in the casel has by no means invarlablJ' W4 w 
market value,. • . . what the. IElW has ISO generallY adopted fa a 8i:D.de :rona of 
word!; tatber than a. Blngle standard of value." 1 BONBalo.a:T,J :v ALtJAT10N OP PaoP­
BR'l"r 413 (1937). See a~ Pearl, AP:Pf"aU6T"s Qti.id.,. Un46r.ttm.O AUowIao M.otItIW CO,"" n APPRAl8J.L J. 317, 330 (1'953), See 8eneral1:y Comment,. ....... t ~ 
VlIIhclflonol .. 111ft. Aile 01 B&'JetIelopat,ent t I~un Lod_1 1'1 Y.u.a L..T. n. 
81-88 (1961). 

• See dtacu."OD in tnt at AaU tlt.!ell. ""Ire. 
• Com.paN Ccmneeticllt Senate Bill No. lUG (Feb. I, 1556) d.eclarJng '''!'he .PhIIot 

Iftato.tu Tel&tbl;g to the. methods ot apprala1ng da.:ma.gee wbeQ lal1d Js takea f01' 
.Melnra)' purpoau were deSigned Dl'lmarlly iC}r the 8.PpraiBaJ of rural &D4 raslM 
der.ttJ~ property. The.y &l"e reeognfsea as 'beIng inadequate when the ~ to 
be taken is of an indW!ltria.] or hnslnesa na.t.ure." 

• intenlO'W of Charles Shattuek hi authors, August 7. lUt; Interv ..... of Nate 

=~~o a~~~ tio ~i~i·2~~~~~~ =t-J:::;-t~"-''t!:! "en t'f~~ 23 A1'P:!.uIU.L J. 21S4 (1956). . 
Jill See OlsoD v. United StatM, in u.s. ''''''". 15'1 (19.84); see also the 0D1n10a. of Kr: 

Juatioe Dougla.a concurring tn part. in United State. "Y. General Moton Corp, 
323 U.s. 3'1.3:, :S"85 (19ilD ('~prom.faea swollien veJ'dlets .. ) : UniUd StI.te8 "V. ud 
Acres of Land, .etc., 147 F.1d IiU, 6-&8 (8d elf. U46); F..uJe .IA.ke lmproY6Dlellot 
Co. Y. United States. 141 P'.U 561, 614 (5th Cir. 1944); ""lIou~ A:athorlty of 

~~.~:i ~~'5~~? M: :~8N~"I:I~:t ti$:D3~9:9 ~~:t ;.~~e!J~ 
1.81 Kau. 24i&'L...247. '6 N.E. 1i2. 58 (1902); Sauer "V. The .Mayor, ,U, App. Div. 
106 ... 8 .... 0 N .•. SUW. 648. no (1899). 

I1See Lanbon: DEltl~Mt 01 eM O~f ()J BmCttetit D<;JmofI:t fI Cat.'OK. L. RST 
.... ".::'\11 (1942). 01. u.ut .. Statu v. Causby. U8 U.S. h. (19"). . -.see. generaJ.ly Comment. B'mwfd Domobt. ValuGtil'lM -!n. ... A.ge 0/ .BsiIhWlotttJWm;e: 
llIOf.tkn.f(U u'_e_, fi1 'y ALB L.J .• 1 (1957). 

11 SUch an ararmnent wu rafaed though rejected in Bae1eh v. Board of Control. '3 
Cal.:ld S.a. :850, 14-" P,ld 818 .. 821 (U.f.a) (''On the' other h~.~teara ha.ve bean 
~ that compensation allowed too llbera.1Jlr will BeJioWfQ'" Impede, It _ct 
~ beneflclal pubUc tlD~te becaUM ot the greatly tncreued coat."). 
COlnI'&'" l)a.via v. County Comtn18slon&r!l~ 1&:a Mus, 218, 2:Z6~ 16 N.B. Ita.. ISO 
(UIl). 
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has its brooding omnipl'€Sence in every emillllllt domain aetion 8lId 
more partieularly in every proposed reform. But 11 countervailing COJI,. 

siderl1tion-just compeDSation-is an equally cogent factor that must 
be achieved. 

THE MARKET VAlUE STANDARD 
If the straggle in eminent domain is "between the people's interest 

in public projects end the principle of indemnity to the landowner," II 
then market value is its fulcrum. The dictates of the federal end all 
state CODStitutiODS call for just compensation." But nowhere in ~ 
eoJI8titutions is the pbrase further developed. By and large, eond,euma­
tion statutes fail to spell ont the meaning of just compensation. pn. 
erally, they merely stat<! that the owner shall receive "value," "aetua1 
value'" or 4 4 fair cash value. " 84 

A few states, as well as England, have aetually adoptad in statutes 
the term "market valne" to represent the measure of just OODIpeDII&­
tion." But despite such terminology or lack thereof in the statute, it Ii, 
88 the California courts have stressed, "universally agreed that tha com­
pensation required is to be measured by the market valne of the prop­
erty taken." 1. 

ApproximateJ..v 500 different definitions of market vall1\l appear in 
WortU /JM PM/JBO$.8'1 There is, in' fact, a genuine dispute over the 
meoning of this term.·· The controversy, however, is not 80 much what 
the term reasonably connotes as it is what the elements are that bring 
it about. That is to say, in regard to the standard definition of market 
value-Hthe price that ean be obtained under fair conditions 88 between 
a willing buyer and a willing seller when neither is aeting under neces­
sity, compulsion, or peculiar and special circumstances""--diaapee­
ments mainly concern the faetors that must be considered to determine 
this hypothetical result rather than the "ideal" itself. True, there are 
oonfticts 88 to whether this standard Pl'€SUmes that price which 8lI "in­
formed" buyer would consider or merely that price which the .. aver­
age" buyer, whether he be informed or not, would consider. lioJ:eover, 
there are conilicts as to whether the deftnition implies an average price 
or the highest price obtainable in the market. Both of these points are 
reasonably well resolved in California; in this State, both the -ftmMd 
buyer end the /ligus: price he could get are elements of the standard. 
• U:nlte4 States _,.... T.V.A. "V. Powelaou. :us u.s. 168. 2::8.0 (19.f.3). • u.s. OONft'. &melld. V; CAL. COKST. art. I. I 14:. All but two atatea 11& .. dmiI&r' 
~ In tb.etr ConItitut1ona. In tbose stat48. New Ba.tapmIre &:D4 North 
C&I'o1tDa.,. tb1a ~1rement has been read Into the atate OQAI.tttudou bJ' the co-• 1 0It8IIL 79-8 •. 

• 8M A..cQ1Il.Ilttoa. of Lwl4 ...,t. ItU. 9 &. 16 Qeo. S. ch. 151* I I. See &lao pJ... 81'4.'1'. 
AXH. ut. II I t01 (11$8); TB. S'l'A.'! .. Rsv. Ctv. art.. 1165(1) (1918): W ....... 
lIIIV. CoDa Ii r.oull. US.He (U56). 

-RoM v. State II CaLK 'tUL '717. 128 P.ld fi05. 519 (194:1): SacrameDiO So. JUl. Y. a.mmm. 16' C&l. ",,011, luI Pi.c. 919 (1509); Peopl. "'t'. AI. G. BmtOl 00.. a. C&I. 
App.24 aOl, lU P.ld 75& (1:&41). See also Spencer v. The Co:m1DO!f,wealUl • .5 
comm .... L. Et. 418 (Auatl. 1.07). 

·'1(.) WORDII .. ~ .lfarke' Volti:s~ .6-111 (lUI), 
• 1 0&cIa II .. Nfl. 
-Kilter v. Com:mOnwealth.:8n MUB. an. 84:1. 191 NJIt 78. 81 (lUI5i). 
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As a working definition IIJ1d as an accepted frame of reference, the Cali­
fornia Supreme Court has spelled out the meaning of market value as : 

[T 1 he highest price estimated in terms of money which the land 
WOUld bring if exposeJ for sale in the open market, with reason­
able time allowed in which to find a pnrchaser, buying with knowl­
edge of all of the uses IIJ1d purposes to which it was adapted and 
for which it was capable.'· 

The crm: of the problem, therefore, is not the definitiou of this term, 
but rather the manner of ascertaining its elemente, ita inherent limita-
tions and the method of ita presentation in a trial.' . 

ALTERNATives TO MARKeT VALue STANDARD 

There are two other possibJe alternatives that might be established as 
the measure of compensation: value to the taker and value to the 
owner. Even a precursory study of these alternative standards quickly 
reveals the wisdom shown by the courte in rejecting either of these 
standards as the ow criterion of compenaatioll-

Volu.. to Taker 

In this context, the term is limited to basing the criterion of eompen­
sation to what the particular condemnor would pay, if '''','6UGrJI, on 
the open market. By such a defruition, it is the worth to the eondemnor 
-ignoring the fact that often the condemnor would not have to pay illl 
"worth" to him hut rather a compromise figure that llSUally falls lODle 
place between the "worth" to each of the parties. As an illustration, 
if the State of California needed one additional pareel of land to eom­
plete a freeway-and without that parcel a large portion of the freeway 
would otherwise be 1l!Ieless-the State conceivably might conclude that 
such a parcel is "worth II ten times what it would cost to boy a 
comparable pi""" of property. And without the power of eminent 
domain the State might have to pay such an amount solely because it 
is in a position to be " held up." Analogously, a condemned parcel 
migJlt have a high value on the market and to the owner; but for the 
condemnor's purpose it is worth significantly less than could be de­
manded and received 011 a.n open market. Pa.tently, to adopt value to 
oa Saer:une.nto So. RR. v. Bellbron, lUG Cnl .• O~~ 46S. 10+ Pa.c. :9-7~t ~80 (15<19). eom. 

pare Taeuber An. Ar~t il't Faootw of me Aocepta1tCe ~1 UHI .DooiriU' 6/ OU 
Value 10'1' AD Ptwpoalll8 .. 2 .... ,APl'ftAlB.AL J. 661, 6-63 (1956), :wheN the a.uthor. 
speak1l)8 of the: definition ot market va.lue, states ~ "It ma.y De ~rcued that very 
~w sales of property-the main :!Iource of a valuer's datao-$8.t1My the require­
ments of that detinlUon. That may well be t.h6 case but au. the mme time the 
definition provides a set of clr-cumsta.nces which are easy to 'Yl8uaIfu In the 
concePt of' the hypOthetical sale-. Better to conaldel' the hYPGthellC&l ule .. 
taking plaC(:! under those: conditiObs than to atte-mpt to COIicelve a. dlfdlnWoa 
which w:U eov~' th-e Infinite range G1 combinations of c!rCllmttances 'Wb.elI. 
eIther of the hypothetical parties d(:l lIot sat1&1'y the req:ulremeDU of th&t 4eft.n1· 
Uon. In lTUi.klng the va.luattr:m~ the avaiJs.ble data &nd the methCHb of &VPlloatiOD 
should be WtOO to meet the demands of the market vlLlue deflnitlon. If-tbJI ODD­
cept ().f ma.rket value Is aoceJlt.t'd there can never be any ambtllUit3' 0"''' 'the­
meaning of :.l valuation." 
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the taker as the basic .tandarrl in eminent domain would be indefen­
sible. It is for this obvious reason that tbe .. United States Sup:reme 
Court. .taled: 

[T]he valne of the property to the Government for its partie~ 
use is not a criterion. 'l'h~ Owner mugt- be compensated for what lSi 

. taken from him, but that is done when he is paid its fair market 
v8.lne for all available uscs and purposes." 

Vo!ue to Owner 

If indemnity to the landowner i. the eqllivalent of just compensation, 
as the conrts have repeat"dly indicated!' then the criterion "value to 
the owner" should, in theer,', he the measure of O<lmpenaation. AI­
thoullh the courts are sometimcs prone to stretch the market value 
standard or to declare there is no market value in order to effectuate 
indemnification, generally they are reticent to adopt the value to the 
owner standard in lieu of market value. The reason for this is basiea11y 
II practiea1 one." Valne to thc owner is a subjective standard; it enablea 
th_ condemn_e to present a myriad of factors that mayor may not in 
faet exist to enlarllc his award. It openJ! the door to sham and fabriea­
tion. It has no limits, it has no control. By itself, it seriously weakenlI 
the concept of "just compensation"-"just" to the condemnor as well 
as the oondemnee. . 

Experience has indicated that value t<> the owner is often an nnwork­
able .tandard. ln England from 1845 to 19.19 the final criterion of rom­
pensation, established by judicial decision., WIL~ the vame of the land to 
the oWner." But in 1919, a special parliamentary report pointed out 
that the utilization of the fonnul .. "value to the owner" resn1ted in 
entirely unpredictable compensation and excessive condemnation costs. 
This criterion, the report asserted, often produced "highly speculative 
elements of value which had no real exi.'tence."" As a result of this 
report, that country adopted the market value .tandard. It should be 
noted here, however, that while Great Britain ha.. adopted market valne 
as the standard of compensation, Great Britain has also enacted other 
statutory provision.~ to allow compensation for 10Mes in addition to mar­
ket value.'" In addition the method of proving market value is far more 
liberal than the method t?enerally used in this cOlmtry .... 

. On the other band, Canada fairly clearly ha~ adopted value to the 
owner a.~ the final criterion of compcll!llttion. And in so doing, that na­
tion, unlike its nei~hbor to the south, ha.~ "nequivocally refused to 
equate just compensation with market valne. In 1~51, after a period of 
some uncertainty, the Supreme Court of Canada in Woods Mrm'Ufactv~-

AUDited Sta.tes v. Chandler-Dunbar Co., 229 U.S. ria, 81 (HilS) . 
• See, e.g., United States v. MUler, 3:1'7 U.S. !\t"jS, 373 (1943) ("the owner is to be 

l)ut l.n .aJI, good positIon pecuniarily as he would have t:IOCTlpfed if hia property 
had nnt been taken"). 

l1li14. at 31'~'16, 
.. LAURA-WCB, COMPUlAOltY PURCH.A!U!: 10 ND CoMPENSATION &2 ~ 19£2) ~ MIN'IS"l'aY OJ' RJt.. 

CON$'l'Rt1C1'10N', SI:OONn R.EPoa'l' {IF 'l"Hs COMMl"l"l"ElI DrALING W",'Mf 'l'HR LAw AND 
.PaAeon:CB RELA.TlNG TO TH'B ACQ'OISI'l'lGN AND V.on.UATION (1P LA.NIJ. POt Pmil.lC 
PUItJ'OSRS 8 (Scott Rep. l!U 8). The baAle nason for thlA Rtanda:td wa.s. the publ1(!J 
dtfttrust ot private raHroad enterprises. See note- 42 aupra, C/., Wa.tklns. A:p­
prtri.aaJ Prrrctku ,. ~t Bntam, 21 APPRA!SAL J. 2.1;.1, 253 (l95!) . 

.. LAmtAN(,~, .. op. cU, 8UprG, note "f • 

... OJ, W. Rought, Ltd. v. West Suf'tnlk ("..outlty Coundl, rt!l~51 :.. .AJl E.a 331 (C.A.); 
AcqulRition of Land Act, J!ll'{l, OS .& a Geo • .6, 00. 57, .. :&; Watktns, A:pp,.q~.Ml 
PJ"G.(!tice-.t i'll. G-rt:Gt Brtt(1m~ 21 A:PPJ,tA1I!IAL.J. :251~ :t63 (Ht53). 

"Ibid, . 
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o..g Go. v. Tlw King" cmme;llted the ural criterion and measurement 
of compensation. There tile court pointed out that the principles of 
compensation as adopted in England (prior to 1919) are now in effect 
in Canada. Succinctly, in words adopted by the court, the final manner 
of measuring compensation is that: 

[TJhe owner at the moment of exprop,.;ation is to be deemed sa 
without title, but all else remaiuing the same, and the question 
is what wonld he, as a prudent man, at that moment, pay f01" the 
property rather than be ejected from it." 

Aside from indicating that the value-to-ilie..()wner criterion "does 
not imply that compensation is to be given for value resting on 
motives and considerations that cannot be measured by any eoonomic 
standard," the court went un to clarify further its interpretation of 
the mell1lure of compensation; 

It does not follow, of course, that tbe owner whose land is com· 
pulsorily taken is entitled only to compensation measured by the 
seale of the selling price of the land in the open market. He is 
entitled 1>0 that in any event, but in his hands the land may be 
capable of being used for the purpose of some profitable business 
which he is can-ying on or desires to earry on npon it and, in 
meh circumstances it may well be that the selling price of the 
la:nd in the open market would be no adequate compensation to 
him for the loss of the opportunity to carry on that business there. 
In such a ease Lord Moulton in PastoraL FiM'IOu A.8oeiatilm v. 
Tlw M,r>ister [(1914) A.C. 10S3 at 108B], bas given what he de­
scribes as a practical formula, which is that the owner i. entitled 
to that whlch a prndent person in hi. position would be willing to . 
give for the land sooner than fail to "btain it." 

The Canadiau practice, therefore, as shown by tills and other cases," 
is that it there is a discrepancy between the amount the owner could 
get on the market and the amount he would be willing to sell for," the 
latter figure is the final determinant of compeIll!8tion. This practice is, 
at least from the American point of view, a ,-,c.dieal standard. On one 
side, this country limits compensation, at lef.,,1; in thcory, to market 
value. In addition, present methods of proving value are generally re­
stricted to the real property itself. On the other 6de, Caneda not only 
edopts value to the owner as the final determil1ant, bnt also allows for 
I_ of "incidentals" and "disturbance" costs abd even adds an addi. 
tional ten per cent to the award simply bee.~u"" the owner mnst move 
against his will" Furthermore, Canada, like EngJand, permits a wide 
variety of factors to be presented to estanlisb market value .. 
• ., 11951) Can. Sup.. ct. 504~J19Ei1J 2: D.L.R. 465 USiii). 
-ItS. at 1S08'. £1951] 2 D.L.n. at .. tiS, 
-14. at 1501-6"11, (186111 D.L.R. II.t 461-'if.S. 
-Ditz'Ono.H1bben Ltd. v~ The King [l!io49] Ca:n. Sup. Ct. 'l1J 115. [194&J 4. D.L-R. 

US, '281 (1949); Lake Erte. &. No. RoY, v. BranU-ord Goit ~ COuntry Club., 32 
D,L.R. .!i19. 229 (('''''n. 19:16) ; The King v. NWthoErrn En:.piN Theatres. [US1) Can.. 
:mxeb. Ut 1.24 (US!}. 

RSte .cen.raiiv~ Todd. TAB U% AUotomWB ,. A9t1'esnng Comp.en.&afiotj. Pa)labZe /0" 
Propmv BZ:l'f'opriafe4 l1mfer S$Gtv,Ot1I A"'t.horii"~ :I U.B..c. LmAL NOTU 628 
(1168). . 
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Although the fi<Ni.i J,-;-., ...... ri... _" "'~')_ ~-.... ll;l.tkh ~n Cw:,,3a is value 

to the owner, it is. to lJ>e rh.ri.~d ~L~,t lmiri..~t value is still the basic 
criterion for ascertaining vaJue. Thus the Canadian Snpreme Court 
has said, 

The law require. tad r" me,ket rorie, of the land expropriated 
should constitute the 1,&,"-' 01 valuation in awarding compensa­
tion." 

It is, therefore, only when IG,r'~ct v.'.lue fails to indenmify the owner 
and make him "whole" tha~ T.)S0n 1.; made to the final determinant-­
value to the owner. 

In instances where there uno narket value (generally service-type' 
property like a park, cklrch, college campus, recreational camp) .. and 
in rare other instances," American courts havc awarded compensation 
based on the valne-to-the-owner erit~rion. Nevertheless, when conrIB 
oarve out exceptions to the rnar kot vaJne formula or circumvent ita 
restrictiOD8, they invambly stress that market valne remains the gen­
eral standard of compensation in eminent dOlJlllin. Recently, however, 
80me courts have frankly <fucarded the market valne formula when it 
has failed to indemnify the eondemnee for all his losses, particulul,y 
"incidental losses. " For exam"le, ill Housing Au.thority v. Bavanno.A 
If'OfI <6 Wire W.,..ks, 1118.,·· a Georgia case wherein the court allowed 
for "good will," the following cbarge t.o the jury was approved: 

I furlkff charge you, r; milemen, that the Oomtituti<m4l pro",­
liD" as to just and adequate "omponsat;on does not ~cessaril!l 
rutrict the lessee's recovery ;,j market "f>lue. Th. lessee ia e .... 
Utlea to just <UUi adequate co,"pensatwn for his properly] Iltat 
ia, the tJ&/ue of the prop crt,,. to kim, ;wI its value to the Hofl.8i1l{l 
Authority. 'l'he me",,,,re of d"m C!;;cs for property taken by the 
right of eminent domain, being f'))."r~nsatory in its nature, is the 
loss sustained by the owne:c, t~l;.j,'" into consideration all relevant 
factors." 

And in 1958 the Florid a 8-Qtefub ;court allowed for moving eoets, 
though recognizing that i4" "";::"~, .. : authol"i'.y was clearly against 
ita decision.OT The conrt said: 

Althongh r"ir Jr.ar::e! \:,'l~e i, an imp~rtant element in the 
compensation iorlUub, i~ ;s not an ,,-'!elusive standard in this juris­
dietion. Fair market v1.1u~ is ne,'dy a tool to a.ssiat us in deter­
mining what i. full or j""t c()mnen"st'on, within the purview of 
Our constitutional reg4ii·e:mfL.nt..r;~ 

-Toronto Sub. Ry. v. Evt:r.--·.~n, [al'l1 (..1 O:.a,n. But>. C~. :R96, ~1~_24 D,L.R. Uti 'U 
(1911). See a"Uoo .'.I'h~ :S.lug ". i.,,,tllc:, >; 'l't'l.lf>t CotJ., [19-15) I.;a.l1. Exch. 115, In.. 
[1915] .. D.1..R. $63 [.{11 (L.H.")." 

"Wfnchestel' v. Cox. 12"9 OO!'_n. LW5. r;· ;·>....:::.tl .5i!.2: (1$42) {PUkl; Idaho etc. BY. v. 
Cohlnlbla et.c. tlynoJ .• :2(1 lJaJw CUI. 11"9 P8.c. S(t (15111) (eoJ ese campua) i New. 
ton G1l"l Scout Council '1;. Mi!:11sacl;.W>iI.:.t3 Tarnpib!. Al.Ithol'Uy • .In 1t!aBa. Ilj:9, 1" 
N.lD..Jc!I 169 (1956) (reereat·· mal ea:m~); In re Slmnl(Jn:!l, 127 N.Y. Stipp. SiD, , .... 
(SUP. Ct. Ull(J.) (church),. See :::{(lus'\r.g Al::.!JlQ:--1ty ot Shreveport v. Grf:len, 1(l0.La.. 
"63, n.f.. a Sa.2d 2:95 (U4",). 

$I. See. Comment. BmtturKt VOmGi:; -:7c.~"ti:-~i<m·l'I i~ -an. Aue of R~~6"t: Incl&ntoJ 
Lrnaea, 61 Y,U.3 1..J. &:~., Sa nn,H19. 110 (1957). 

- 91 Ga. A,pp. 881. 117 S.E.2d 671 (tHIS). 'Lite court admitted. that the market value 
:Cot'llWl& is the general mea.sur-e ....t I,b.m."\.g(!lS, H.)wever. unUke Blm08t any other 
caatI at that time, It dId not s.tn te that special oondttlons need to exist to set 
muket value all!14e. Rathel'. the general standard; was toO be discarded U It 
falled to give taJr and reaaon,~bia v~ue to the OWDEIr. 

-14. at 814-86, 87 8.:m.id at n (i. • 
., J"a.cbonvi11.a Ex~ AuthorUr v. Be.ary G. Du Pree Co .• lOS So.Jd 2:89 (Fla... lIU). 
-Id. at 181. 
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Both of thc:oe d'!~';;l"-'i};\ ,~.\)d e~~pl..A-;_L:,~ 1)'.,.(~ 1;-. '_".;-U:,.g0_ ernploye{t are 
unusual. ] t is too ~a.rly tv ~·.ligges.t thu.i.:. they l'epresent a d{:finite trend in 
American law. Both clearly represent, h"we',er, a generally held belief 
that the present strictures of the market h;lue formula often prevent 
just compensation. 

The market value standard has heen attacked from still another 
point of view: its alleged objectivity. COIEts are "eluctant to go heyond 
the market value system for fear of creating a wilderness in place of 
a standard of symmetry. But this overlooks serious imperfections in 
the existing standard, for often the application of market value "in­
volves, at best, a gueSs by informed persons." 09 The market value 
system produces radically inconsistent results. A 1932 study of con­
demnation prac>tiees in New York City illustrates that in practice 
market value is far from objective: expert appraisals made for the 
eondemnor and for the condemnee generally varied about 100 per 
cent. eo Analysis of data on more recent Massachusetts takings reveals 
a more startling incollSisteney. Not only do the figures confirm the Ne~ 
York findings (the difference between appraisals averll{(ing 56 per cent 
and ranging to a maximum of 571 per ceut) but they represent the 
estimates of two or more stale experts, eaoh ""ling on behalf of the 
condemnor and apperently lacking the coufiieting interest that might 
he said to underlie the divergent estimates of the earlier New York 
study.81. 

But we must couclude that, despite its inherent weaknesses, the 
market vaIue system should be retained as the basic criterion. Finrt, 
despite its limitatiollS, it is probably more objective and aseertainable 
than either of the alteI'natives."' Sacona, it usually has at least a 
rongh correlation with value to the owner-indemnity." Last, flu 
standard can be i",p"o~.d i·" both ,"gord.'. In the final analysis, the 
mark~t value standard must be retained for the Jack of a better.·' 

The problem is not answered by this eonclusion, however; it merely 
raises other problems. The effort to insure just" eompensation in light 
of the retention of market value can take two fairly distinct approaches. 
First, the system can be improved by strengthening the methods of 
presenting and proving, in a court j the: e1l!:ments of market value, i.e.~ 

:!
rIIIII~-::·'~:;:,~_.lJ!:e value of tlte property taken. This is the "intcrn~l" approach. ..: 
:~."=. : . ",;·')J>rincipally directed along suob a ;oath. A second approach for 

~WUJ _ insuring just compensation, the" external U approach, ll3 not concerned 
with the evidentiary mechanics of arriving at market vaIue. Rather it 
is directed toward those matters that shoulo or ""ould not be included 
as elements of just eompiffisatiou in addition to the market value of 
the property taken

l 
sueh as mov.lng C(;..:;ts, l'L_~t profi~H: access and noise. --- ... __ ...... ---- _. -_. -, .. _ ... - .- --_.-._.--_ .. ----

• United States v. Mfller. 317 U,s. 36i. Z1:S (l94;J). 
II W.AloL8'l'SJN REPOIt'r ON LA.W.l.NlI Plt.(.t<::BDUlU: IN CoNnaMNA.'['l"ON tv (l132). 
11 Cotmnent, Bmine.e Domam. Valua#Ona ,. 4ft AfJ~ oj .R6de'lle~mem: I1ICidft:taJ 

. Loi8N~ 67 YAUI L.J. 6]. 73 (195'1) . 
• Kal'ket value, like the- APPnU'seJ" In condemnation eases,. maY often b.e clta:ra.cterl2ed 

&I "that !ICOundni who .ands be:tween the landowner a.nd sudden wealth." 
a 01. 1 BoNlDWill'l'. Ojl. mt, BUfj:ra note 24" at 4*7 -·U ; 1 ORGBL 7&. 
IiIIb'-4. .- ..... ..-
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These matters shall be examined in subsequent studies." For •• k II 
important to keep these distinctions in mind. 

Before tnrning oUr attention to the internal problem created by 1iIM 
maritet value Bt&ndard, we may briefly direet ounelvea to the OODIider .. 
tion of whether iJ!.e pertinent statutes in this State, wblcb Preaeu&b' 
make no :referenee to morkU wZu but merely c&ll for "value" and 
"&eto&l v&lue," should -be amended to inelude the _-", "oIw tenD. 
As pointed out above, both In England and in a minority of It&tea the 
market value term is employed by statute as the basic measure of com­
penaation. Yet, California, like other atatel without such IItatutory 
language, hall adopted by judicial interpretation the market value 
standard, equating "value" with market value. PreKUminp: that we are 
retaining the market v&lue standard as the basic eriterioD, it would 
seem proper to include in the statute the substantive.law u it exlsta. 
It would help to resolve the doubta of those who qIleation the 1ep1 
justitIeAtion of using thie standard; and provision cou1d be IIIIIde for 
those eases in wbleb there is no market v&ln •. llore Important, bowe"ter, 
it might help to avoid eon!llBion that eould arise in aacertaiulnr an 
award 1Igure should just compensation be made to inelude ~ aM 
within the market v&lne formuJa. luch 88 incidental loIBeI. ThiIe latter 
faeton could be separately spelled out in odter atatntory proviliou; 
precedent for this statutory method exists in England." 

On the other hand, it is not necessary to include the term: "market 
value" in the statute since it exista by judici&l adoption. ll_, in 
support of the status quo of silence in this regard, it misht be I&kJ 
that the inclusion of this term might raise other problema, partieularly 
in those cases where there hi no market value for the property and 
eourts heve found it neceseary to resort openly to the valne-to-the­
owner criterion. More Important, however, it is believed that it would 
be wu.er -to make this change only in conjunetion with a eomplete _ 
eod~catioD of the laws of condemnation in this State. 
~term ·_ ... ~I __ !o _ h_ to __ ~ _ to tile 

co ............. cb eo -. - - ....atI!_~ -!'!'!l. __ .. I .... ~ OCCQI' W'bG the e:ntJre fee III tUu. otten. to- _ ..... _ 
qu .. tI&L" "Co_ .... UOI _K ~. 10 ",... _t. r... a_III .... ,_ hi _ .... _ ............ _~. -,-or tIuo ow-. ~ ,.taItea. A_or t:r\lO -of ........... &10<> __ • eaIW ~lIaI,' 
tt. that wbtah 'OeCQra tn partial tatlnc ...... The ~ tM'IIl to tbe 
10. of val_· to the ",,14_ aot taken III "1Ie'fV&IlO& ~ '! 

• See ~~on of La~ Act ot 191&, 8: .. 1~ .~~. I. ~ ... If. I a. .., : ...... . 

• 

• 
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will be separate and distinct from this study. The COmmission should not be 

considered as having made a recommendation on a particular subject until the 

final recommendation of the Commission on that subject has been submitted to 

the Legislature. 
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the purpose of giving the Commission the benefit of the views of such persons 

and the study should not be used for any other purpose at this time. 
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PROBLEMS CONNECTED HITH DATE OF 
VALUATION J!! EMINENT J?Ql:fAIN CASES. 

1. The Scope o( t~e Problems. 

In a prior study relating to Taking Possession and 

Passage of Title, the subject matter of this study was referred 

to, though not discussed in my detail. It was sa i.d at t~jat t''1e: 

"Probably the most important and certainly the 
most complex aspect of the date of tatting problem 
is the manner in "(~hich that concept affects the 
valuation of the property. Because the problem 
is so complicated and involves so many factors 
outside of the scope of this instant phase of 
the study, a separate study has been proposed to 
deal with this matter. For now, however, it may 
be helpful to mention some of the key questions 
that arise in date of valuation problems that are 
germane to date of taking considerations. 

"It is quite clear from the present statute 
that the date of valuation is that date on which 
summons is issued (or at the time of trial if 
over a year from the commencement of the action 
and the delay was not due to the defendant). 
But two major, often integrated factors involved 
with such a date continually plague the entire 
field of condemnation. 

"First. quite frequently the announced in­
tention or proposed plan to condemn a general 
area for a particular project has a drastic 
effect upon values in that and the adjacent 
areas. Values may radically increase or de­
crease depending upon the nature of the property 
being taken. Often a blight upon the whole area 
may halt or impair the economic development of 
that designated area. In a theoretical, if not 
in a legal sense, a property owner may be the 
victim of a 'taking'. In at least one state, 
there has been a recent effort to compensate 
property owners for such economic loss suffered 
as a result of publicly known plans to condemn 
in the future. But the problem is so complex 
that no equitable system has been found to 
alleviate such linjuries', Related to this 
problem, and one also that both courts and 

1. 
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appraisers must often wrestle with, is the valu­
ation effect that a prior public hnprovement may 
have upon a similar or different taking subse­
quently made. This question was met in both 
United States v. Miller and, in California, in 
County of Los Angeles v. Hoe. Unfortunately, by 
the very nature of the problem, the results in 
these and other similar cases leave more ques­
tions posed than answered. 

ITWhile these problems usually turn on and 
always concern themselves with the question as 
to when the I taking I was made, they go a great 
deal deeper than that. In essence, these are 
policy more than technical questions that must 
be resolved on a policy level weighing the myriad 
and complex problems involved. Merely changing 
the date of taking will not resolve these con­
flicts. Perhaps to a large extent this problem 
cannot be resolved; but a mechanical attempt 
would certainly fail to accomplish an improve­
ment. 1T 

The above statement adequately indicates not only the subject 

matter of this study but the complexity of the problems in­

volved and the great difficulties encountered in any endeavor 

to solve them. 

Simply put, the problems to be discussed in this 

study involve the following questions: 

Is present Section 1249 of the Code of Civil Pro­

cedure written (and interpreted by the courts) in such a way so 

as to protect the interest of condemning bodies and so as to 

afford condemnees "just compensation" within the constitutional 

meaning of that term? Is the present date of valuation one 

which is satisfactory to both parties or should some other, 

alternative, date or dates be substituted~ Should the condemnee 

be accorded any enhancement in market value due to the proposed 

2. 

I 

I 



taking and, by the same token, should any diminution in value 

because of the pending taking favor the condemnor? Should 

the rule be uniform as regarding enhancement as well as 

diminution in value because of the effect that prior notice 

may have on the subject property or adjacent property? 

Aside from the question as to value, is it possible 

and proper for condemnees to be awarded damages due to the loss 

of income and profits because of a preliminary announcement 

prior to the present date of valuation, when such announce­

ments or advance notice, cause "injury" (presently non­

compensable) to the real estate or to a business situated 

thereon? 

And regardless of any substantive change which may 

be made in Section 1249, is the present wording of that sec­

tion clear enough so as to protect both parties' rights in 

regard to the date of valuation when a new trial is had? 

Lastly, is a condemnee adequately protected when 

he is made to suspend the construction of an improvement 

that is in progress at the time of the service of summons? 

II. Statutory Background. 

Section 1249 of the Code of Civil Procedure reads 

as follows: 

"For the purpose of assessing compensation and 
damages the right thereof shall be deemed to have 
accrued at the date of the issuance of summons 
and its actual value at that date shall be the 
measure of compensation for all property to be 
actually taken, and the basis of damages to 
property not actually taken but injuriously 
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affected, in all cases where such damages are 
allowed as provided in section one thousand two 
hundred forty-eight;.provided, that in any case 
in which the issue is not tried within one year 
after the date of the commencement of the action, 
unless the delay is caused by the defendant, the 
compensation and damages shall be deemed to have 
accrued at the date of the trial. Nothing in 
this section contained shall be construed or 
held to affect pending litigation. If an order 
be made letting the plaintiff into possession, 
as provided in section one thousand two hundred 
fifty-four, the compensation and damages awarded 
draw lawful interest from the date of such order. 
No improvements put upon the property subsequent 
to the date of the service of summons shall be 
included in the assessment of compensation or 
damages." 

This statute was first enacted in 1872 and a 1911 amendment 

added the proviso that in cases in which the issue is not 

tried within one year after the commencement of the action, 

the compensation and damages shall be deemed to have accrued 
1 

at the date of the trial. A number of western states 

adopted the 1872 provision but have failed to add the 1911 
2 

amendment. 

The date of valuation is not the same in all juris­

dictions in this country. In some states the date of valua­

tion is the date of trial. In others, it is the date of the 

Commissioners' report. Some states mark the date of the pay­

ment of the award into court as being the date of valuation 

and in some states for some purposes it is the date of the 

adoption of the resolution to condemn. One authority has 

given the number of states falling within each of the im-
3 

portant aforementioned categoriesr 
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Date of service of summons or institution of the pro­

ceedings (20 states); 

Date of Commissioners t report (7 states); 

Date of trial (3 states); 

Date of payment into court (3 states); 
4 

Date of adoption of the resolution to condemn (2 states). 

Regardless of the particular date that any juris­

diction might select for determining the date of valuation, 

it is clear that they all follow a determined and fixed date 
5 

of valuation and seldom deviate from this chosen date. 

Except in the few instances as will be noted below, the 

statutory language in California and in other states as to 

the date of valuation has little effect one way or the other 

as to whether the condemnee shall be favored by any enhance­

ment or suffer any diminution because of a change in market 

value due to the anticipated public improvement or any delay 

in that improvement. 

Beginning from this premise, therefore, our major 

inquiry and discussion will be directed to the more significant 

question as to how enhancement or diminution in market value 

due to the anticipated improvement should be considered by 

the court. The important but somewhat less troublesome ques­

tion as to the date of valuation per !£ will be discussed at 

a later stage of our study when this problem is raised in 

separate contexts. 

5. 
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III. 

The initial reaction of most authorities who have 

analyzed the voluminous cases on this point is that the courts 

are far from clear in their opinions and decisions as 

manner in which an enhancement or diminution is to be 

to the 
6 

treated. 

The fact situations involved in these cases are such as to 

leave doubts as to whether the courts are including or exclud­

ing an enhancement or diminution due to the fact that the 

anticipated improvement is a contemplated one, a proposed one, 

one to which the condemnor is committe£, or one which may 

merely be pOSSible or probable. 

While, as will be seen, courts often try to differ­

entiate and base their decisions on the nuances of the afore­

mentioned criteria, the language employed by these courts is 

seldom clarifying. One of the prime reasons why the cases 

fail to establish firm rules is that it is often most diffi­

cult if not impossible to distinguish between a "contemplated", 

"proposed", "possible", "probable", or other similar types of 

anticipatory improvements. Indeed, despite the fact that some 

light has recently been shed on some aspects of the problem, 

the vagaries in the field remain, basically because it often 

proves impossible to set down a hard and fast rule. 

Before we turn our attention to an analysis of 

the cases and an examination of the fact situations that are 

often involved, we might, for the moment, pose the question 
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as to whether there is or should be a distinction between an 

enhancement or diminution in market value, on the one hand, 

which is directly due to the anticipation of the improvement 

itself, and, on the other hand, an enhancement or diminution 

in value as a result of a delay in carrying through an anti­

cipated or proposed improvement. One court has sought to 

make just such a distinction. In A. Gettelman Brewing Companx 
7 

v. City of Milwa~ee, a 1944 case, a Wisconsin court recog-

nized the majority rule that a condemnor ought not to pay any 

increase in value arising from the known fact that the lands 

probably would be condemned. The court, however, said that 

the fact situation before it was different insofar as the 

condemnee there was seeking to exclude the decrease in value 

that came about because of a delay in the execution of the 

improvement. 

The court noted: 

"However, there is not involved in the case 
at bar any question as to any increase or decrease 
in value due to the proposed improvement itself. 
The narrower question with which we are concerned 
here is solely whether there can be included in 
the damages to be assessed for the taking of 
property any amount for a decrease in the value 
thereof caused by the pendency and delay in the 
adoption and execution of the City 1 s plans for 
making the improvement and its taking of the 
Company's property finally for that purpose. 1I 8 

The above holding seems tenuous. While it is true 

that the delay in execution of the improvement may aggravate 

the trend downward in market value, the true underlying cause 

for the diminution in market value is directly attributable 
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to the anticipated improvement. It is more the nature of the 

improvement and its exact location rather than the delay in 

bringing it about, which devaluates the properties in the area. 

For it is clear that if the type of improvement which was 

proposed was one that would benefit the area, any delay in 

bringing it about would scarcely cause a diminution in values; 

it could only retard an enhancement in values. Consequently, 

our analysis leads us to the conclusion that a delay in the 

improvement as well as the anticipated improvement itself 

should be treated together insofar as they affect market value 

on the date of valuation. It is true that a delay in the 

execution of the improvement may bring about additional 

damages but this is an entirely different matter and will be 

treated subsequently in a separate section. 

A. Enhancement in Market Value Due to 
an Anticipated Lmprovement or Delay 
in the Execution of the Lmprovement. 

Though those in the field are hindered by the 

unusual difficulties in discerning exactly what the courts 

are really saying, as a general proposition it is fairly 

clear that in those situations where it is certain that a 

particular parcel of land will be taken in the foreseeable 

and proxUnate future, the majority rule is that any enhance­

ment, as a result of such knowledge, to that particular 

land or adjacent 

ing market value 

land is excluded and discounted in determin-
9 

at the subsequent date of valuation. 
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By the same token, the majority "rule" also would 

seem to hold that if it is probable that particular land is to 

be included within a proposed or anticipated improvement, any 

subsequent enhancement as a result of that knowledge will be 
10 

excluded in determining value at the date of valuation. 

While the cases are even less clear here, the majority doctrine 

also indicates that lands adjacent to the condemned property 

cannot be utilized for the purpose of showing the value of the 

condemned property, at least to the extent that the adjacent 

property reflects an enhanced value due to the fact that the 
11 

probable improvement and its exact location were anticipated. 

The greatest difficulty in ascertaining the correct 

measure of value in light of the anticipated improvement 

unfortunately occurs in what is probably the bulk of the cases 

connected with this subject -- when it is known the general 

area where a probable improvement might be 

is uncertain what particular property will 

constructed 
12 

be taken. 

but it 

The 

majority of the courts seem to adopt a vague standard that 

enhanced value as the result of such knowledge is allowable 

to show marKet value providing it was not yet probable that 

the particular property would be taken. 

1. Policy Considerations. 

Before coming to grips with these sundry 

situations as they appear in the cases and as they arise, 

though at times disguised, in the opinions, it would do well 

to set forth the policy arguments that are occasionally 

9. 
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advanced for either excluding or including any enhancement 

in value due to the anticipated taking. 

To begin with, as has been noted, the almost 

universal rule is that in condemnation the owner is to be 

granted the market value of the property as of the date of 

valuation, regardless of when that date might be. Now if 

there is an enhancement in value which is directly due to the 

proposed or anticipated improvement, it logically, though 

not necessarily e~uitably, would follow that the condemnee 

should be accorded the enhanced value. For even if that 

enhancement constitutes nothing else but a speculative value 

based upon what a buyer might be expected to obtain in the 

condemnation suit, it is often difficult to separate such 

speculative factors from market value; 

argued that a speculative value is its 

indeed, it could be 
13 

market value. But 

the majority of the courts are not content with such a result 

and discount this speculative aspect. 

Where from the very beginning the exact 

location of a proposed improvement is certain, the courts are 

most apt to discount any enhancement and to state clearly the 

policy reason for their so doing. The basic reason for deny­

ing the enhancement to the condemned property when the 

enhancement resulted from the prior knowledge of the exact 

location of the improvement is that, it is felt. the condemnor 

should not be made to pay for a value which it has itself 
14 

created. This policy argument is not restricted to situations 
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where the exact location of the proposed Lmprovement was known 

in the beginning but probably is the basis of the rationale 

used by the majority of the courts for disallowing the enhance­

ment even when the proposed improvement was uncertain or when 

its location was not definite. 

The second basic reason that the weight of 

authority suggests for disallowing an enhanced value when the 

exact location of a proposed improvement is known is more 

germane. Since it is certain that the condemned property was 

to be taken prior to the date of valuation, any increment in 

the value of that property does not reflect the benefit that 

the property would receive (since the property is to be taken) 

but rather is based merely upon speculation as to what 

condemnor might be willing or might be made to pay for 

the 
15 

it. 

The minority answer to this second point, and 

one that would allow enhancement in the value of property that 

is certain to be taken, argues that since the owners of 

adjacent property are to be benefited by the improvement, the 

condemnee should be given the same right 

realized such a benefit had his property 

since he would have 
16 

not been condemned. 

Furthermore, since a condemnee may do with his land what he 

wants to until the date of taking, he might have sold that land 

just prior to the date of valuation, or the date of taking, 

and have received the enhanced value. Moreover, the other 

party who bought such property after it had been enhanced and 

had paid the enhanced value would suffer a loss if that value 

11. 
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17 
were not included in fixing his compensation. 

Whether or not the anticipated improvement 

might be either proposed or contemplated and whether or not 

the exact location be known, some courts, while indicating 

that the enhancement cannot be included in the compensation, 

permit the value of adjacent property to be used to ascertain 

the market value of the condemned property if for no other 

reason than because it is exceedingly difficult to arrive at 

the adjusted market value of the condemned property without 
18 

resorting to such "comparable" sales. However, the major-

ity of the courts appear to reject the introduction of the 

value of adjacent property likely to have been enhanced by 

the proposed improvement, since they consider such an 

enhancement to be a windfall to the adjoining property owners, 

and, as Orgel has stated, "The aim of the court would then 

be to restrict the area of undeserved gain instead of enlarg-
19 

ing it .•• " In an effort to restrict this "windfall", 

the courts have, as indicated, sought to make distinctions 

between enhancements that result from a contemplated as 

distinguished from a proposed improvement; and they have 

also sought to distinguish property that was known at one of 

these two times to be "probably" within the area of the 

improvement from property that might "possiblyll be within 

the area of the improvement. The following pages will 

illustrate the jagged course the courts follow. 
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2. Where the Taking of the Particular Property 
was Certain Prior to the Date of Valuation 

(a) Maiority Position 

Where it is known with practical ce~tainty 

that the subject property will be taken for the improvement, 

according to the great weight of authority, an enhancement, 

in the subject property or similar property in the neighbor­

hood resulting from the anticipated improvement cannot be taken 

into consideration in determining market value and such 

enhancement must be excluded. 

On this point most courts are content in 
20 

following the rationale set forth by Nichols: 

"If it is kno~m from the very beginning 
exactly where the improvement will be located 
if it is constructed at all, the property that 
will be required for its site will not partici­
pate in the rise or fall in values, for, since 
such property is bound to be taken if the 
improvement is constructed, it can never by 
any possibility either suffer from or enjoy the 
effects of the maintenance of the public work 
in its neighborhood; and consequently it is 
well settled that in such case in valuing the 
land the effect of the proposed improvement 
upon the neighborhood must be ignored." 

In excluding the enhancement to the subject 

property and in rejecting the enhancement to surrounding 

properties resulting from the proposed improvement most, but 

not all courts, seek to emphasize the distinction between an 

enhancement which results from a "contemplated" improvement 

and one which results from an improvement which is a practical 

certainty. For example, in United States v. Certain I.ands , 
21 

Town of Narragansett, a 1910 federal case, the court rejected 
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the request by the condemnee for a ruling that the land should 

be valued as enhanced by ~he proposed improvement. In so act­

ing, the court stated: 

"While such a rule is probably sound where 
the condemnation of adjacent lands is for the 
purpose of enlarging an old and fixed location, 
the rule seems of more doubtful justice in cases 
where, from the nature of the ,40rk, it is evi­
dent, from the moment 0:1: the passage of the 
legislation authorizing it, that the land in 
question ,1i11 nececsarily be required for the 
public improvem::mt. Where, from the inception 
of the publi.c :I.mprovement, it is known with 
practical certain;;y that the land will be 
required for the puLlic project. this in it­
self negatives any supposed advantages which 
might accrue to the land held in private owner­
ship by reason of its adjacency to the grounds 
of a public Capitol, park, or like improve­
ment. If from the outset it is known that the 
lands must be taken for the public purpose, it 
is unsound to base their valuation upon any 
supposed advantagea arising from their 
continuance in private hands as lands adjacent 
to public grounds, 

"The application of the rule that the 
date for the valuation iB the date of legal 
condemnation, rather than the date upon which 
by legislative act or by practical and neces­
sary inference from such act it became known 
that the lands would be required for public 
purposes, is a matte~ that seems to me to re­
quire some further and careful consideration. 

tiThe enhancement of price due to the 
public improvement, if based upon the reason­
able expectation that the lands may be held by 
the private mmer l7ith the added advantages of 
adjacency to the lands improved by the public, 
is legitimate; but 'Nhen this expectation is 
destroyed by the practical certainty. as 
distinguished from legal certainty. that the 
lands are not to continue in private ownership 
adjacent to improved public lands. then the 
reason fails. It is unsound to look merely at 
the date of filing a petition for condemnation 
in considering hOl~ far the value has been enhanced 
by the public project. 

14. 
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"In view of the fact that by the applica­
tion of this rule the public has been compelled 
to pay private owners of lands an advanced 
value due to the very improvement which the 
public has undertaken, it would be wise, upon 
the institution of public works requiring the 
exercise of eminent domain, that officers of 
government, national, state, or municipal, 
should have some of the prevision shown by 
Jeremy Bentham, when, among other interesting 
occupations, he framed a project for a canal 
across the Isthmus of Panama, and in pursuance 
of his habit of foresight made provision that, 
in awarding compensation for lands taken, no 
compensation should be awarded for values 
created by the improvement itself," [Emphasis 
added] 

That the enhancement in market value. brought about 

primarily because of the anticipated public improvement, 

necessitates the rejection of sales of similar property in the 

vicinity so affected has been clearly spelled out in detail in 
22 

the leading case of Kerr v. South Park Commissioners. In 

that case the Supreme Court of the United States approved the 

trial court judge!s instructions which had distinguished 

between an enhancement that resulted from a generally antici­

pated but uncertain public improvement from any further enhance­

ment that came about when the anticipated improvement and its 

location were certain, and when the ~ndemnor had committed 

itself to go through with the project; the prior enhancement. 

but not the latter, may be included in a determination of just 

compensation. In that case the trial court instructed the 

jury as follows: 

itA number of witnesses testified that the 
agitation of the park project. the anticipation 
that the legislature would authorize the 
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appropriation of lands to establish a park in 
the vicinity of tbe present South Park, and the 
introduction of the bill into the legislature, 
which finally became a law on the day of 
February, 1869, materially enhancea-tne value 
of lands embraced in the present park lines, as 
well as the lands adjacent thereto and in tnat 
vicinity. Any resulting benefits to the lands 
within the proposed park from tbis and other 
causes, such as the growth and prosperity or 
the anticipated growth and prosperity of the 
City of Chicago, you should take in account in 
determining the amount that will fairly compens· 
ate the owner. But a number of witnesses also 
testified, and there seemed to be less agreement 
upon this point than upon some others, that the 
passage of the Park Act its ratification by 
the people, and the fixIng of the proposed park 
boundaries by the legislature, gave to the lands 
immediately fronting upon and in the vicinity 
of the park, including the Midway Plaisance and 
the boulevards, an additional value solely on 
account of their being without the proposed park 
lines, but adjacent to the park, the plaisance, 
and the boulevards, or near enough thereto to 
receive the special benefits resulting from such 
improvements. In the nature of things the lands 
within the proposed park, and which were to 
constitute it, could not have been thus specially 
benefited, and the owner of the lands in question 
should be allowed nothing on the ground that his 
property was thus specially benefited. Even the 
witnesses who testified upon this branch of the 
case for the owner admitted that the outlying 
lands received a benefit from their location or 
relation to the park which the lands constituting 
the park did not receive. Sales of property of 
like character and quality, similarly situated 
and affected by the same causes, made under 
circumstances likely to produce competition among 
bidders, are sometimes resorted to in determining 
the value of lands; but inasmuch as the lands 
adjacent to and in the vicinity of the park 
plaisance, and boulevards received a special 
benefit, and were subject to a speCial burden 
by reason of the existence of the park, plaisance 
and boulevards, their situation and that of lands 
embraced within the park lines were relatively 
so different that outside sales afforded no just 
grounds for determining the character of the lands 
taken for the park, and hence all evidence of such 
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sales was excluded, and you are again instructed 
that there is no such evidence before you. It 
is for you to say whether any of the experts in 
giving their opinions of the value of the two 
tracts in question were influenced, if at all, 
by knowledge of sales of lands which received a 
special benefit by reason of their peculiar re­
lation to the park, plaisance, and boulevards. 
To the extent that any of the witnesses based 
their opinions upon a knowledge of such sales, 
their evidence should be disregarded. It is for 
you to say, however, whether any of the witnesses 
gave opinions upon this basis. • •• In that 
connection, however, you will bear in mind that 
many of the witnesses. most of them perhaps. 
testified that the final passage of the Park Act, 
and its ratification, resulted in special benefit 
to the lands around the park and in its vicinity, 
and that the lands within the park lines did not 
receive this special benefit. For this special 
benefit you will allow nothing." 

These cases represent the majority and 

presently prevailing rule in situations where there is a practi­

cal certainty that the public improvement will take particular 

property. 

(b) Minority Position 

Some courts refuse to disallow enhancement 

even when the enhancement is directly and unquestionably due to 

the proposed improvement. Though a careful analysis of the 

language of most of the cases cited by the authorities for uphold­

ing the minority position leaves a good deal of doubt as to 

whether the courts were really allowing enhancement 1n the face 

of a certain improvement. or whether the courts allowed only 

that type of enhancement that occurs when the improvement is 

"contemplated", the few following cases undoubtedly permitted 

the inclusion of the enhancement resulting from a proposed 
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improvement that is certain. 
23 

In Guyandotte Valley R. Co. v. Buskirk, 

a 1905 West Virginia case, the court allowed the condemnee the 

enhancement in his property which resulted from the known and 

definite fact that the railroad company was in the course of 

building a zailroad through his property. The question, as the 

court saw it, was whether the condemnor or the condemnee 

"is to have the increase in value arising from 
the prospective construction of the proposed 
improvement. One or the other must take it or 
it mu~t be held that there is none, or can be 
none. To hold that the [property owner} cannot 
have the benefit of such increase would conflict, 
not only with decisions of this court and the 
early Virginia decisions, but with the great 
weight of authority as well." 

Similarly, in another railroad taking 
24 

action, Gate City Terminal Co. v. Thrower, a 1911 Georgia 

case, the opinion adopted virtually the same rationale advanced 

in the Guyandotte case, The Georgia court stated: 

"If at the time the market value of the prop­
erty was to be estimated it was known or 
anticipated that the railroad company would 
construct a railroad and build the terminal 
station in the locality where the property was 
situated, and this fact served to enhance the 
market value, the owner would be entitled to 
the actual market value. as affected by reason 
of its being known or anticipated that a rail­
road station would be built in that locality." 
• • 0 "t-Jhere improvements in any locality of 
a certain kind, if made, would enhance the 
value of property in that locality, and a party 
having the right of eminent domain begins such 
improvements, and because of its being known or 
expected that the improvements will be carried 
to completion, the market value of property in 
that locality is enhanced, the party seeking to 
condemn such property cannot object to being 
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made to pay the actual market value of it be­
fore taking it because it has been enhanced by 
reason of the fact that the improvements which 
are known or expected to be made, will be made 
by the 00 ndemning party." 

And in still another railroad taking 
25 

situation, the Iowa court (Snouffer v. Chicago & N. W. R. Co.). 

in allowing the condemnee the enhanced value, indicated that 

market value in condemnation should be no different than that 

which exists in private transactions. It said: 

"Many of the considerations that tend to affect 
the value of town property are prospective only. 
Select a lot in any city, find a witness 
competent to express an opinion as to its value, 
and ask him with relation thereto, and as to 
the basis of his judgment, and it will be found 
that the facts upon which his conclusions rest 
are anticipatory, largely. . . It was right 
for the jury to consider every fact that tended 
to give value to this property on the day it 
was taken. And, if the fact that a depot was 
likely to be erected in its vicinity had given 
it an added worth at that time, it was proper 
to consider this fact, even though the depot 
was to be erected by the railway companies that 
sought to take the property. If this were an 
action for damages, brought by a person to whom 
the owner had contracted to sell this lot, we 
think no one would contend that the prospective 
location of the depot should be excluded from 
consideration in fixing the value of the 
property. II 

The above cases, which appear to allow for 

enhancement even when the proposed improvement seems a certain-
26 

ty, as well as most of the other cases cited in the footnotes, 

usually involved: (a) railroad takings (b) rather old 

decisions and/or (c) cases that were subsequently overruled 

or ignored. But in a very
2
,ecent Utah case, Weber Basin Water 

£2qservation Di~t~. Ward (December, 1959), the Supreme Court 

19. 

'"--



of that state adopted the minority position and allowed the 

enhanced value that came about because of definite knowledge 

that the Conser.vation District \'186 about to take the property. 

The court pointedly stated: 

"The basis of the Ettack made upon the 
defendanto! "X"8,~·t: cvice.:1ce is that they, 
relied upon the ~ncreased value of the land 
occasi.onecl by ~·:ebt;;!, D~~.L'!!n j 8 plans for 
improvement of the ar.ea in increasing farm 
values theroiJ,boutG. The plaintiff urges 
the vie,·] ac1o~t€d by "orne courts that the 
value of th,'? :: ~orortJr :!;m: condemnation pur­
poseD should be dcte;:mined .?ithout consider­
ation fOl' th:? fdG';': th1:.t the condemnor has 
entered t~1:.J tna:;;!;et aud plans improvements. 
The argumeni: supporting such rule appears to 
be that the cond",::'.n8t) shauld not be allowed 
an advantage ~Lom the fact that the condemnor 
is improving thz area snd the latter be 
required 'Co pay c, highae price and thus in 
effect cuffe:c e pe~alty because of its own 
improv~~ants, The contrary view is that 
eminent do~£in 3catutes are designed only to 
give the condemnor the power to purchase 
property ~~hethc:.:: the condemnee desires to 
sell or not, but 2,:e not purposed to give 
the condemnor any 8,uper::'or bargaining position 
as to price. He E.'!:Cl in accord ~)ith what 
appears to he the bet tel" view, adopted by the 
trial court, t'nat the rondemnee is entitled to 
the fair market value of his property at the 
time of the service of ,:;1.l!I1lIlons in the condemna­
tion proceedingr a9 provided by statute; and 
that all. iaetors bem:ing upon such value that 
any pruGp.nt pt:reha3er \1ould take into account 
at that time should be given consideration, 
including any pote:ltial development in the area 
reasonably t ... be expected." 

It i.. interes cing and pertinent to note that 

the court in the W~b~r ~&g~n. case based its holding on the Utah 

statute. This statuts wac adopted from and contains exactly the 

same language as Section 1249 of the California Code of Civil 
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Procedure as it was enacted in 1872. 

3. Where it Was Known Prior to the Date of 
Valuation that the Condemnor Was "Committed 
to" the Improvement or that the Particular 
Taking Was "Probable". 

(a) Malority PositiQ!l 

As was seen in the prior section, the 

majority of the courts, while denying any enhancement that 

results from the knowledge that public improvement in the area 

is certain, are willing to concede that the condemnee should 

be allowed an enhancement that comes about prior to the time 

that the project and its exact location became definite. This 

is the great battlefield of the conflict; even more precise, 

however, this is the "no mants land" of the controversy: 

Exactly at what point in time and by what means is a trier of 

fact able to ascertain and mark the cutoff? 

The earlier trend of cases seemed to set 

up this formula: a "contemplated" improvement should not 

exclude an enhancement in market value that flows with it, 

whereas any subsequent enhancement must be excluded once the 

improvement is "proposed". One of the leading cases in this 

field, a 1913 Louisiana action, Shreveport Traction Co. v. 
29 

Svara, enunciated this distinction in the following way: 

"In other words, the possibility or 
probability, that ~ improvement affecting 
particular property will, or will not, be 
made, when, and with what effect, are common­
place factors, Which, with others, determine, 
from time to time, the market value of such 
property. When, however, the period of un­
certainty -- of ~ hope, speculation, 
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anticipation, or contemplation -- is past, 
and the tLme arrives when the property is 
dem.anded for the purposes of an improvement 
actually proposed, the state, having the 
right to take it, upon first making just and 
adequate compensation, should not be required 
to pay, in addition to its value, a further 
amount, merely because of the purpose for 
which it is to be used, inasmuch as that 
purpose is to promote the welfare of the 
entire community." [Emphasis added] 

For thirty years thereafter, the courts 

throughout the country veered toward accepting this formula, 

and in so doing, by its very nature, found themselves in a 

caldron of confusion. Then, in 1943, the United States 

Supreme Court was confronted with the same general question 
30 

in United States v. Miller. There land had been taken for 

the relocation of a railroad which was to be flooded by a 

reclamation project. The project itself had been under con­

sideration for a considerable period of time and it was 

generally known that the railroad would have to be relocated. 

The particular property finally taken had originally been 

designated as one of the alternate routes for the taking. But 

in the interim this very property was greatly enhanced by the 

benefits that accrued from a prior but integral part of the 

overall taking. Undoubtedly this enhancement was due in 

large measure to an expectation that other adjacent property 

rather than the subject property would eventually be taken. 

The court stated: 

"If a distinct tract is condemned, in 
whole or in part, other lands in the neighbor­
hood may increase in market value due to the 
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prox~ity of the public ~provement erected on 
the land taken. Should the Government, at a 
later date, determine to take these other 
lands, it must pay their market value as en­
hanced by this factor of proximity. If, how­
ever, the public project from the beginning 
included the taking of certain tracts but only 
one of them is taken in the first instance

i 
the 

owner of the other tracts should not be al owed 
an increased value for his lands which are 
ultimately to be taken any more than the owner 
of the tract first condemned is entitled to be 
allowed an increased market value because 
adjacent lands not immediately taken increased 
in value due to the projected improvement. 

"The question then is whether the respondents I 
lands were probablr within the scope of the 
pro1ect from the t me the Government was 
commItted to it. If they were not, but were 
merely adJacent lands, the subsequent enlarge­
ment of the project to include them ought not to 
deprive the respondents of the value added in 
the meant~e by the proximity of the improvement. 
If, on the other hand, they were, the Government 
ought not to pay any increase in value arising 
from the known fact that the lands probably would 
be condemned. The owners ought not to gain by 
speculating on probable increase in value due to 
the Government's activities. 

"In which category do the lands in question 
fall? The project, from the date of its final 
and definite authorization in August, 1931, 
included the relocation of the railroad right­
of-way, and one probable route was marked out 
over the respondents! lands. This being so, it 
was proper to tell the jury that the respondents 
were entitled to no increase in value arising 
after August 1931 because of the likelihood of 
the taking of their property. If their lands were 
probably to be taken for public use, in order to 
complete the project in its entirety, any increase 
in value due to that fact could only arise from 
speculation by them, or by possible purchasers 
from them, as to what the Government would be com­
pelled to pay as compensation." [Emphasis added) 

Numerous other courts have cited with 
31 

approval and have adopted the Miller position. In dissecting 
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the opinion, we are hardly able to draw any conclusion other 

than that the Miller standard creates little more than a 

semantic difference from the majority rule which had formerly 

prevailed. Indeed, it is not entirely clear exactly what the 

standard adopted by the Miller court really is, for the court 

uses three varying tests: (1) an enhancement is to be dis­

allowed that results from the "likelihood" that the property 

will be taken; (2) the enhancement in the property is to be 

excluded once the condemnor is "cOllDllitted to" take it; and 

(3) no enhancement is to be accorded the condemnee if his 

property was "probably within the scope of the project". It 

is this latter criterion that appears to be the principal one 

adopted and that which has since been most often utilized and 

which, as will later be seen, causes considerable confusion 

to appraisal experts. All these criteria, however, (assuming 

there be a difference between them), have already caused 

difficulties in late cases. 

For a number of years after the Miller 

deCision, Orgel, for one, expected that this vague test would 

plague the courts, though he reports that, at the time of his 

writing, cases had not arisen wherein these inherent differ-
32 

enees might clash. 

Recently, however, at least two federal 

cases have exemplified the difficulties of applying these 
33 

loose terms. For example, in Blas v. United States, a Ninth 

Circuit opinion, where the Government was condemning property 
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for the purpose of a rehabilitation project, the court allowed 

the condemnee an apparent enhanced value that had accrued to 

the condemned property, located in Guam. For three years 

(1946-1949) prior to the taking, the United States Government 

had "developed the surrounding lands into a residential 

conmunity, pursuant to its rehabilitation program". The 

Government claimed that the subject property had consequently 

been enhanced due to this program and, inferentially, due to 

the anticipation that the subject property would alao be taken 

as part of the program. The court, however, citing Miller, 

rejected the Government's contention, noting that "There was 

no evidence in the record ... [that there was) any general 

plan to acquire the land for Governmental purpose." 

The opinion raises two questions. First, 

what constitutes a "general" plan and if there has been a 

"general" plan, would the enhancement have fallen into the 

scope of exclusion as set forth by the Miller case? Second, 

it is fairly clear that the Government had begun a rehabili­

tation program involving the construction of residential 

dwellings; could this in itself exclude an enhanced value 

insofar as such a program may have established a "likelihood" 

that the subject property would be taken? It seems that both 

questions might have just as easily been answered in favor 

of the condemnor, citing Miller, as in favor of the 

property owner. 

Another 1959 federal circuit case, 
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Cunningham v. pnited St~, raises similar questions. In 

that case the federal government was condemning harbor prop­

erty in North Carolina for purposes of improving a channel. 

The project was "approved" by Congress in 1950, though no funds 

had been appropriated for the purpose and no work had been done 

at the time of the taking in 1953. In this case, the court 

disallowed the enhanced value that purportedly arose as a 

result of the anticipated improvement. The court stated: 

"We agree with the court in Iriarte 
[157 F2d 105] that the only question 
here is whether there was such a reason­
able prospect of the improvement in the 
foreseeable future 3S to affect sales 
value in private transactions or only 
a hope that would have no recognizable 
value in commerce. In Iriarte, the 
harbor improvement had not been author­
ized by the Congress. The Chief of 
Army Engineers had not recommended it. 
The owner had no more than a speculative 
hope that federal aid might be forthcoming 
in an uncertain future. Here the 
project had been authorized by Congress. 
No funds had been allocated to the 
project, but the authorization created 
a substantial prospect of accomplishment 
of the improvement. Private individuals 
would not immediately negotiate on the 
assumption the work was done, but they 
would not ignore the Congressional 
authorization in their dealings. 

"As the District Court found, demand 
for the services of the boat yard was 
increaSing. The Congressional authoriz­
ation gave more than a vague hope of 
further increases to come." 

Again, it can be seen that the court in Cunni~ham 

considered this situation to fall into the Miller doctrine 

despite the fact that there was but "a reasonable prospect of 
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( ,-- the improvement in the foreseeable future", and there was, as 

the court termed it, "more than a vague hope" of the project 

being completed. It should be noted that an authorization to 

construct a federal government project is not the same as 

appropriating money for the project; indeed, in one instance 

the Government may be "committed" to it, though not necessarily 

in the other instance. 

These recent cases depict the ambiguity that exists 

in the majority position from a legal viewpoint. We shall 

subsequently see that this standard also causes practical 

difficulties and dilemmas to appraisers who are confronted with 

these problems. 

(b) Minority Position 

Obviously, those jurisdictions adhering 

to the minority rule which allows any enhancement due to the 

proposed improvement, even when the improvement is certain and 

definite, would naturally allow the enhancement which is the 

result of what is only a probable improvement. Consequently, 

the minority courts are not particularly bothered by the nuances 

involved in the Miller doctrine. 

4. Where Prior to the Date of Valuation the 
Anticipated Improvement was in the 
Contemplated or Expected Stage 

(a) Malo~ity and Minority Posit~ 

As can be seen from the prior pages, both 

the majority and minority jurisdictions are in accord that if 

the anticipated improvement is merely one which is contemplated 
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or generally expected, but has not gone beyond this rather 

"vague hope", the condemnee should be allowed any enhancement 

in the market value of his property that comes about in connec­

tion with this "phase of the improvement". 

(b) The Massac~~~etts Rule 

On the other end of the spectrum is the 

Massachusetts Rule. In that state a condemnee may not receive 

any enhancement in the value of his property that comes about 

in the wake of an anticipated public improvement, even though 

that anticipation may only be in the "contemplative" or 

"expected" stage. That jurisdiction, alone. seems to favor the 

condemnor to the extent that any enhancement resulting from a 

general agitation in the community that comes about before the 

definite commitment or exact location of the improvement may 

not be included in a determination of market value for the 

purposes of arriving at just compensation. A leading case in 
35 

that state, ~v. B~~, advances the Massachusetts position 

in these terms: 

"Whenever there is an expectation of a 
public improvement, the market price of land 
in the viCinity is likely to advance, in 
anticipation of the more valuable uses to 
which the land can be put when the improve­
ment is made. Its real value for use is not 
increased until the change in its surround­
ings comes. If the expected improvement 
involves the taking of land by the right of 
eminent domain, the value of the land taken 
will never be enhanced by the improvement, 
for the taking precludes the possibility of 
ever using it under improved conditions. 
In that respect it stands differently from 
other land in the vicinity which is not 
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taken. • •. If it is known from the begin­
ning exactly what land will be taken, it 
must also be known that that particular land 
can never be made more valuable by the 
improvements, since it can never be used by 
its owner under the improved conditions. If 
the plan is general, and it is not known 
exactly what land will be needed by the public, 
but only that some land will, whenever the 
plan takes definite form, and the location 
is fixed, it is known that the land to be 
taken has not received and never can receive, 
any benefit from the improvements. There is 
no injustice in saying that such land shall 
not entitle its owner to be paid out of the 
public treasury at a rate determined, not by 
its value for use, but by a prospective and 
speculative value of land in the vicinity, 
derived from an expectation of the benefit 
to corne from the public use for which this is 
to be taken. One holding or buying or sell­
ing land in a neighborhood where the market 
price has risen in anticipation of the 
public improvements which will involve the 
taking of a part of it for a public use is 
bound to know that under the statute the land 
which will be taken for such a use can be 
paid for only at its value, unaffected by the 
imp rovernen t s . " 

5. The California Position 

California today probably follows the majority 

rule insofar as enhancement in light of the anticipated 

improvement is concerned. The principal case on this point, 

however, leaves a measure of doubt as to the firmness and 

scope of such a position in this state. In San Diego Land & 
36 

Town Company v. Neale, an 1888 decision, the plaintiff sought 

to condemn the property of the defendant for reservoir pur­

poses. The trial court permitted an expert to estimate the 

value of the condemned property as it would be enhanced by the 

proposed irrigation facilities that the improvement would bring 
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about. The California Supreme Court held that the admission 

of this testimony was error and, in so dOing, asserted that 

any benefit that arises from an improvement upon adjoining land 

may not be considered in determining the value of the subject 

property that is being taken for the same purpose. The court, 

however, went on to state that: 

"It is possible that they might get some 
benefit from it indirectly. That is to say, 
the public knowledge of a proposed improvement 
might cause an actual demand in the market and 
a subsequent advance in the current rate of 
price. In such case it would be impracticable 
for a court to analyze the price and determine 
the proportion in which any particular element 
contribut'ed thereto. The scales of justice 
do not balance quite so delicately as that. 
But aside from this indirect benefit, and in a 
case where there is no actual current rate of 
price, and where in consequence the court must 
arrive at the value from a consideration of 
the uses to which the property may be put, it 
seems monstrous to say that the benefit 
arising from the proposed improvement is to 
be taken into consideration as an element of 
the value of the land." 

Though the court ends up by citing the prevailing 

standard of valuation in these circumstances as enunciated in 

Kerr v. South rark Commissioners (supra), the uncertainty of 

the holding results from the assertion that it would be 

impractical for a court to disallow a benefit that comes about 

"indirectly" and that any such subsequent advance in value that 

follows public knowledge of a proposed improvement may be 

allowed. Indeed, a careful analysis of the language employed 

by the court in Neale could easily lead one to the conclusion 

that that case adhered to the minority rule but simply went on 
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to disallow any known and direct benefit that the subject 

property might have received because of and after the taking. 

Furthermore, the case may reasonably and alternat­

ively be read to stand for the proposition that (1) the 

condemnor must pay for a general but not a special enhancement 
31 

that results from the anticipated improvement, or even (2) 

that the case merely holds that the property is not to be 
38 

valued by its worth to the condemnor. 

Nonetheless, California, in 1955. apparently adopted 

the majority or Miller position. In ~nty of Los A~~les v. 
39 

Hoe, the court, citing both Neale and Miller, asserted (in 

general terms) that in determining the market value of the 

condemned property any increase in the value of that property 

by reason of the proposed improvement must be excluded. 

But while the Hoe case is fair indication that 

California would adhere to the "probable scope of the improve­

ment" standard advanced in Miller, the whole opinion, itself, 

highlights the difficulties inherent in applying this standard. 

For in Hoe the court emphasized that the anticipated improve­

ment had reached the state where there was a "proposed 

purchase", where the chief administrative officer of the county 

was "authorized to offer" a certain price, where the site plan 

had been "approved as representing the presently agreed con­

struction program between the county and the city" and where 

the board of supervisors had in its order "approved" certain 

points of the agreement "to be accepted by the city as a 
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prelude to the consummation of the purchase". It would seem, 

therefore, that all these factors, certainly taken together, 

would indicate that the question might have fallen within the 

scope of the Miller rule, at least that part of the Miller rule 

which speaks of the "probable scope of the improvement". How-
40 

ever, the court went on to state: 

"It thus appears that the order of the 
board of supervisors was on16 a proposal 
submitted by the county to t e city, and that 
the order did not establish that the county 
and city were COiiimUted to a jointcondemna­
tion enterprise or any joint project for the 
purpose of constructing a joint civic center 
• • . ." (Emphas is added 1 

41 
Boggeln, 

In an even more recent case, City of San Diego v. 

a C3lifornia court edged more closely to the accept-

ance of the import of the Miller case. There the appellate 

court upheld the trial court 1 s instruction that the jury was to 

exclude any enhancement in value due to the proposed improve­

ment which was a practical certainty many years prior to the 

date of valuation. The case, however, indicates the practical 

difficulties of appraising such property, particularly the 

question of ascertaining comparable sales during and prior to 

the period when the proposed improvement was a certainty. 

Though California law would seem to be in general 

accord with the majority rule, the elastic language of the 

Neale opinion and the particular holding of the Hoe case 

create some doubt as to the firmness of this position and the 

application of the Miller doctrine. 

32. 



B. Diminution in Market Value Due to 
an Anticipated Improvement or Delay 
in Execution of the Improvement 

If, as most courts state, it is inequitable to 

allow the condemnee any enhancement in the value of his prop­

erty resulting from knowledge of an improvement, proposed or 

certain, it would seem to follow that it would be at least 

equally as inequitable to permit a condemnee to suffer diminu­

tion in value resulting from a knowledge that an improvement is 

probable or certain. While there is no method for determining 

which is more prevalent -- an enhancement or a diminution in 

the value of the subject or adjoining properties -- it is well­

known that quite frequently the valuations of the properties 

in the pale of condemnation are affected adversely. 

It would seem that the courts upholding the major­

ity position regarding enhancement would logically compensate 

the condemnee when the reverse situation, i.e., a depressed 

market value in the wake of the knowledge of a pending taking, 

arises. Although there are few reported cases directly on the 

point, it does not seem that all courts adhering to the 

majority position follow this ansistent pattern. By the same 

token, there is even less authority one way or the other 

indicating whether the minority position in regard to enhance­

ment (i.e., those courts that permit the condemnee the enhanced 

value based upon the rationale that the date of valuation is 

to be the sole criterion) is as equally rigid in holding that 

the condemnee must bear any diminution resulting from the 
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knowledge of the proposed improvement. 

1. Majority Position 

While it is difficult, in light of the paucity 

of cases, to be certain what position constitutes the majority, 

it would appear that the prevailing rule is that any diminution 

in these situations is to be accorded the same treatment as an 

enhancement. That is to say, the court will measure market 

value as it existed prior to the proposed improvement. 

In those cases where a condemning authority rezones 

an area for the purpose of depressing property values when such 

property is about to be condemned, most courts appear to take 

the position that such prior action amounts to an illegal 
42 

confiscation. Similarly, any diminution resulting from such 

action or from knowledge that a public improvement in that 

vicinity is a practical certainty -- often labeled "the 

curse" -- may not inure to the benefit of the condemnor but 

rather must be disregarded in ascertaining market value. For 

example, a Pennsylvania court, confronted wtth this problem, 
43 

stated: 

"When the appropriation takes place, this 
'impairment of value I from these preliminary 
steps becomes merged, as it were, in the 
damages then payable; the matter being worked 
out practically, in assessing the damages, by 
simply ignoring the detrimental effect of the 
plotting, and treating the value of the property 
as though there had been no such harmful results." 

The above view seems to be a reasonable one; and in 

many of the cases where the courts disallow the condemnee an 

enhancement they often couple such a holding with the statement 
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that the condemnee is not to be penalized by a diminution. 

2. Minority Position 

A number of jurisdictions that appear to adhere 

to the majority position in regard to enhancement are not 

consistent when the situation is reversed and the proposed 

improvement brings about a depressed market in the area to be 

affected by the condemnation. Indeed, the pattern is such that 

we hesitate to call this the "distinct" minority rule. 
45 

In a 1957 New Jersey case, Sorbino v. New Brunswick, 

the condemnee contended that the "blight" designation adversely 

affected the market value of properties in the area that was 

being condemned for a slum clearance project. The court refused 

to measure just compensation by the market value of the property 

on any other date except the usual date of taking and date of 

valuation and asserted that any "reduction or increase in the 

market value of property occurring by reason of legislation 

authorizing some public project are mere incidents of ownership 

and cannot be considered a 'taking' in the constitutional 

sense". The condemnee, therefore, was made to bear the depressed 

value of his property resulting from legislative action authoriz­

ing the taking. 

Similarly, a prior federal case refused to relieve 

the condemnee of bearing the burden of depressed property values 

when his land was acquired for the expansion of a federal 
46 

project. The court said: 

"It is possible that the long lapse between 
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the time when Congress first publicly evinced 
an interest in this tract for the uses of the 
U. S. Military Academy and the commencement 
of these proceedings thwarted the efforts of 
the claimant fully to subdivide the tract and 
dispose of home sites and recreational facil­
ities. I know, however, of no method of 
compensating an owner for such consequences 
of congressional action. Legislative debates 
or even unfounded rumors may affect market 
values favorably or adversely. The owner is 
entitled to no more than the market value of 
the property taken regardless of the myriad 
influences which combine to annex that value 
to the property." 

And, in another interesting case, A. Gettelman 

Brewing Company v. City of Milwaukee, discussed at the outset 

of this study, the court there refused to measure market value 

prior to the property having become depressed by the practical 

certainty, eleven years beforehand, that it would be taken by 

the condemnor. As may be recalled, the court sought to distin­

guish the adverse effect on market value that is brought about 

by the anticipation or definite knowledge of a proposed improve­

ment, on the one hand, and a "mere delay" in bringing about the 

improvement, on the other hand. As stated before, such a 

distinction appears untenable. The court, however. suggested 

that had the diminution been caused directly by the proposed 

improvement itself rather than the delay, the property owner 

would have been right in his contention that market value should 

be measured prior to public knowledge of the proposed improve-

ment. 

3. California Position 

The status of the law in this state in regard 
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to diminution in value resulting from the proposed or anticip­

ated improvement presents an anomaly. The language in the 

latest cases indicates that California would adhere to the 

majority rule regarding enhancement; indeed, the case involving 

diminution recognizes and accepts the majority rule regarding 

enhancement. But this very case, Atchison. Topeka and Santa Fe 
47 

Railroad Co. v. Southern Pacific, presents an incongruous 

result when the property becomes depreciated, rather than 

enhanced. The illogicality and inconsistency is based upon 

the peculiar reasoning of the court that because an enhancement 

or benefit arising from the proposed improvement may not be 

conSidered, it consequently follows that a detriment may not 

be considered. At first blush, this conclusion would appear 

reasonable. For, if it is proper that a benefit cannot be 

considered in determining market value, neither should a detri­

ment be considered. That is exactly what the court said. But, 

paradoxically, a rule that requires the enhancement to be 

excluded, in arriving at market value, would also require the 

diminution to be excluded, not ignored, in determining proper 

value. 

Essentially, what the Atchison court really did was 

to take the terminology and holding adopted in the Neale case 

and misapply it in the reverse situation. Specifically, in the 

Atchison case, decided in 1936, the property owners sought to 

introduce into evidence a 1927 Plan and map which indicated that 

their property was in the area that was proposed to be taken for 

37. 



the improvement. The actual date of valuation was December 

1933. Because of this: 

"It is appellants I contention that the 
commission1s order of July 8, 1927, was an 
important element to be employed by anyone 
seeking to determine the market value as 
of the date of filin~ the cOhilaint herein, 
namely, December, 19 3, in t t the very 
order itself, becoming known, retarded this 
area, i.e., I stigmatized I it, and affected 
its market value. The law does not, however, 
lend a willing ear to speculation. While 
appellants may have evidenced change for the 
worse in the demand for real estate there 
between July, 1927, and October 4, 1933, 
when the commission issued its decision 26399, 
approving the Plaza Set Back Plan, yet the 
trial court would have permitted an indulgence 
in unfathomable speculation had it opened 
the road to the examination of witnesses, 
using the order of July, 1927, and said 
Plan 4-B as a basis in order to determine 
whether there was a slump in the market in 
this area, and if so, what it was due to, 
during that period. Appellants I statement: 
lIn other words, appellants were entitled 
to have the market value of this land deter­
mined as if the decision of the commission 
never had existed l , to us is paradoxical. 
The market value is an effect and we are not 
governed by the cause that brings it about 
in order to determine it. The market value 
could have been neither greater nor less if 
the cause had been examined into. Such 
examination of the exhibit containing 
Plan 4-B was not relevant nor material in 
determining the market value as of the 
t~e of filing the complaint. [Emphasis 
in original] 

"The case of Mississippi & R. River 
Boom Co. v. Patterson, 98 U. s. 403 
[25 L. Ed. 206). has no bearing on this case, 
nor is appellants I contention therein 
sustained. Here three islands were sought 
to be condemned for the purpose of a boom, 
i.e., to catch floating logs. It was not 
urged therein that the property had been 
I stigmatized I by any agency. public or 
private, and the case of San Diego Land etc. 
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Co. v. Neale, 78 Cal. 63, 75 [20 Pac. 372, 
3 L.R.A. 83], referred to by appellants, 
expressly holds, I •••• it seems 
monstrous to say that the benefit arising 
from the proposed improvement is to be 
taken into consideration as an element of 
the value of the land l • If the benefits 
may not be considered, whY-Consider the 
detriment? A value so derived is too remote 
and speculative." [Emphasis added) 

To begin with, the court states that in determining 

market value it is "not governed by the cause that brings it 

about . . . The ~rket value could have been neither greater 

nor less if the cause had been examined into.11 Obviously, such 

reasoning flies directly in the face of the logic upon which 

the majority rule regarding enhancement is based. Moreover, 

the patent inconsistency and the action of the court in refusing 

to "go behind" the market value as it existed on the date of 

valuation, is highlighted by its statement "if the benefits may 

not be considered, why consider the detriment?" The Atchison 

court failed to realize that in enhancement situations, the 

majority rule and probably that of Neale is that the enhance­

ment must be excluded in arriving at market value. The benefit 

or enhancement certainly must be considered, for how else can 

market value, less the enhancement, be ascertained? In like 

manner, the detriment must be excluded, for how else can market 

value, in the absence of the diminution, be determined? 

A 1959 California opinion presents the possibility 

that the Atchison case might not be reaffirmed today. In 
48 

Buena Park School District v. Metrim CoIp.; the court, while 
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, , dealing with a problem related to but not part of the enhance­

ment-diminution question, stated: 

"It is obvious that in determining that value 
the trier of fact must disregard the fact 
that at that time because of the filing of 
condemnation proceedings the property was not 
actually salable. It is a matter of common 
knowledge that a purchaser would not buy 
property in the process of being condemned 
except at a figure much below its actual 
value. It follows, therefore, that in arriv­
ing at their fair market value it is neces­
sary that the jury ohould disregard not only 
the fact of the filing of the case but should 
also disregard the effect of steps taken by 
the condemning authority toward that acquisi­
tion. To hold otherwise would permit a 
public body to depress the market value of 
the property for the purpose of acquiring it 
at less than market value. 

"It follows, therefore, that the court 
could have, within the limitations of sound 
legal and equitable prinCiples, advised the 
jury that they should treat the property as 
having the value that it would have had, had 
no preliminary action been taken by the board 
toward the acquisition of the property." 

l.jonetheless, based upon the Atchison holding, 

California appears to be the only state that has taken this 

peculiar position. On its face, the status of the law in this 

state is not only illogical but quite inequitable to the 

property owner. 

C. The Practical Application of the Rules 
In Regard To Enhancement Or Diminution 
In Market Value Due To Anticipated 
Improvement Or Delays In Undertaking 
Proposed Improvements 

To the appraisers the rules regarding enhancement 

and diminution in these circumstances are not only difficult 

for them to apply in theory, but are even more perplexing to 
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\ .•. - apply in practice. Most real estate appraisers are trained to 

evaluate property based upon its market value on the date of 

valuation; for that is, as they see it, the actual market value 

that exists though it may be greatly affected by the anticipated 

improvement. Nonetheless, appraisers confronted with these 

situations accept the strictures imposed by the courts and seek 

to abide by the applicable rules. Thus, it is believed, most 

experts follo,,-, the genet'sl postulates layed down in the Miller 

case regarding enhancement; but even in California, a number, 

if not most appraisers apparently fail to heed the dictates of 

the Atchison opinion. In other ;.mrds, appraisers seek to abide 

by a standard ~·,hich excludes both an enhancement and a diminution 
49 

resulting from the anticipated improvement. 

But accepting the prevailing rules regarding enhance­

ment and diminution really only begins the problem for the 

appraiser. He must then ascertain, initially, whether or not 

governmental plans had reached the stage wherein the project 

may be labelled "proposed". As has been pointed out at length, 

the courts tend to wallow as to the ambit of the definition 

"proposed". Responsibility for the "answers" therefore is 

initially and almost entirely placed upon the appraiser. Yet 

appraisers often disagree among themselves as to that point in 

time when the ~nprovement shall have passed from the valley of 
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indecision to the plateau of "proposed". 

But even ~~hen an individual appraiser has satisfied 

himself as to the particular date which is to be used for the 
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purpose of excluding an enhancement or diminution, he is imme­

diately confronted with the second vexatious problem: Was the 

subject property at this after determined time within "the 

probable scope of improvement"? And, was similar property, not 

taken, in the vicinity or adjacent to the proposed improvement, 

likewise within the "probable scope of improvement"? Should 

it be concluded that this similar property is within such a 

"scope". how does the appraiser find "comparable" property? 

Once thrown into this mystic and misty atmosphere, 

the appraiser can find little to support his determinations, 

excepting only his subjective judgment. Land value in adjacent 

areas may have witnessed a substantial increase or decrease 

for a myriad of reasons, only one of which may have been the 

proposed improvement. To separate and sift these factors does 

not lend itself to any scientific support, to say the least. 

It has been reported that, at times, in such circumstances 

appraisers have frankly told their clients that they cannot 

find data to substantiate an opinion which either excludes or, 

conversely, includes an enhancement resulting from the 
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improvement. Assuming the expert determines that only a 

certain portion of the enhancement or diminution was directly 

caused by the improvement, he must then establish a percentile 

factor to be added to or subtracted from the present market 

value of similar property. It is often difficult for him in 

court to defend such a percentage, save only by stating that 
52 

it is based upon his "experience". 
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Having arrived at this stage of his appraisal pro­

cess, he immediately is tossed into another quandary. If he 

determines that all the property in the vicinity was within 

the probable scope of the improvement and consequently suffered 

an enhancement or diminution, where does he turn to find 

comparable sales and other data of a comparable nature so as 

to determine the proper value of such property? If he goes 

outside the vicinity into another area, it is questionable 

whether the property in this latter area can be accepted by the 

courts as comparable. And if a court should later hold it as 

non-comparable, the sad state of affairs is obvious. 

Moreover, when the appraiser finds it necessary, 

by these dictates of law, to discount an enhancement affecting 

adjacent property, he is beset with a further intangible factor 

that he must consider: Whether the enhancement to adjacent 

property is a general or special benefit, and if only a general 

benefit, is it to be excluded? The language of the courts in 

these situations is of little aid. 

As emphasized in prior studies, the technique of 

determining market value cannot be called pure science. As the 

Miller case stated, "the application of this concept involves, 
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at best, a guess by informed persons". This is particularly 

true in the area under discussion. If subjective factors 

greatly influence such matters as a capitalization study and a 

determination of a probability of joinder, they are even more 

marked in this area. The appraisers' general formula for 
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determining value -- data plus analysis plus judgment equals 

value -- would, in these instances, rely heavily on the 

"judgment" factor. 

D. Present Constitutional And Statutory 
Provisions Affecting The Exclusion of 
Enhancement Or Diminution Resulting 
From A Proposed Improvement 

Occasionally courts have resorted to existing 

statutes and constitutional provisions to resolve the question 

of excluding or including an enhancement or diminution result­

ing in the wake of a proposed improvement. Some legislatures 

have, at times, enacted prOvisions aimed to meet this specific 

question. Generally, both the efforts of the courts and the 

legislatures have not met with total success and even, at times, 

have further aggravated an already confused situation. 

When first met with these troublesome questions, 

courts had a tendency to find answers in constitutional and 

statutory language which, in truth, probably was never intended 

to be applied in such circumstances. For example, many state 

constitutions and some state statutes contain the, provision 

that the property owner is to receive compensation for his 

land "irrespective of any benefits from any improvements 

proposed" by the condemnor or, more specifically, by a 
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condemnor that is a private corporation. The California 

Constitution, Article I, Section 14, has this exact terminol-
55 

ogy. It is quite possible that these statutes and constitu-

tional provisions were adopted in large measure so as to 

discriminate between a public body and a private corporation 
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and to favor the former rather than the latter. At any rate, 

it is doubtful that they were intended in any way to deal with 

any question other than the question of measuring and applying 

just compensation in severance cases when there were special 

or general benefits. 

Nonetheless, the courts have stretched these 

constitutional and statutory provisions into the field of 

enhancement or diminution resulting from a proposed improve­

ment. The Oregon court, taking this language then present in 

its statutes, held that such terminology clearly barred the 

condemnee from any enhanced value that accrued to his land 
57 

because of the nature of the proposed improvement. The State 

of Washington, with exactly the same state constitutional 

provision as California, after first agreeing with the holding 

of the Oregon court, reversed itself and held that this very 

same provision allows the condemnee to receive any enhanced 
58 

value resulting from the proposed improvement. In Enoch v. 
59 

Spokane Falls R. Co., the court said: 

"Does this phrase [the provision of the 
Constitution: 'irrespective of any benefit 
from any improvement proposed by such 
corporation'] mean that the corporation 
making the appropriation may show that the 
value of the property, a part of which it 
takes for a right of way, has been enhanced 
by the construction or proposed construction 
of its road, and then deduct such enhancement 
from the present value of the land and only 
pay the remainder as damages? Or does it 
mean that a person whose land is taken for 
the use of a railroad is entitled to its 
fair market value without regard to the 
causes that may have contributed to make up 
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such value? 
given by the 
states whose 
provision. 11 

The latter is the construction 
highest courts of several of the 
constitutions contain a similar 

The Enoch court relied upon the cases in other 

jurisdiction having similar constitutional or statutory 
60 

language; most of these cases involved takings for railroad 

purposes. Subsequent Washington cases, however, create doubt 

as to the prevailing rule in that state insofar as decisions 
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there now appear to go both ways. 

Fortunately, California apparently has not followed 

the practice of utilizing the constitutional provision regard­

ing benefits for the purpose of resolving the question of 

enhancement or diminution resulting from a proposed improvement. 

Though California cases have run a jagged course in interpreting 

this constitutional provision, as it applies to special and 
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general benefits, they have properly refrained from following 

the dubious path of applying a provision that undoubtedly does 

not have and never was meant to have application to the problem 

under discussion. 

More closely germane to the instant problem are the 

statutory provisions present in two other jurisdictions. The 

Louisiana civil code has a provision which specifically states 

that compensation shall be measured "before the contemplated 

improvement was proposed and without deducting therefrom any 

amount for the benefit derived by the owner from the contemplated 
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improvement or work. 11 This statutory dictate comes closer 

46. 



than-that existing in any other jurisdiction for spelling out 

what is, generally speaking, the majority rule. A similar, 

though older Massachusetts statute lends some support to the 

unique position adopted in that state. That statute directs 

that no increase occasioned by the improvement shall be allowed 
64 

the condemnee. As was noted before, the courts in that state 

have apparently held that such a statute denies the condemnee 

the right to receive any enhancement which came about even when 

the improvement was only in the contemplative rather than the 

proposed stage. 

Excepting for these 19 Century statutes in these 

two jurisdictions, it se'ems there was no direct or new legisla­

tion to cope with the problem; most jurisdictions were either 

content with or resigned to having the conflicts resolved in 

the courtroom. 

Recently, however, the State of Arizona made a 

frontal effort to prevent condemnees from benefitting by 

enhancement resulting from an anticipated improvement. In 1958, 

that jurisdiction, "as an outgrowth of a major scandal in 
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right of way by the State Highway Department" 
66 

acquisition of 

passed Section 18-155(D) which allows the Highway Department, 

at its option, to assess compensation and damages for taking 

of property at the time of the resolution of the Highway Depart­

ment indicating that the property 1s needed. That section reads: 

"For the purpose of assessing compensation and 
damages for the taking of property under the 
power of eminent domain for the purposes herein 
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67 
said: 

provided, its'a.c d~ 
ing the date on w ich said on 
by resolutIon esta is es the 
ac uIrin said ro ert for said u 

e t e measure 0 compensation an amages; and 
no sale, lease, agreement or other transaction 
affecting such property made thereafter shall 
constitute evidence of its value; and improve­
ments placed upon such property subsequent to 
the date of such resolution shall not be 
included in the assessment of compensation and 
damages. Notice of the commissioners I action 
shall be given by filing a certified copy of the 
resolution together with a map showing the 
location and route of the highway affecting 
such property or properties 1n the office of 
the county recorder of the county in which the 
property is situated and by mailing a copy of 
said resolution and map to all persons having 
an interest of record in such property at their 
last known addresses. In the event that action 
is not commenced in the superior court In the 
county In which the property is situated Within 
two rears from the date of said resolutIon to 
acgu re such property under the power of eminent 
domaIn. then the measure of compensation s6811 
be as of the date of summons. The commissioner 
may at any time prior to payment of the compens­
ation and damages awarded the defendants by the 
court or jury abandon the proceeding and cause 
the action to be dismissed without prejudice, 
provided, however, that the court may require 
that reasonable attorneys fees, expert witness 
fees and costs be paid as a condition of 
dismissal." [Emphasis added] 

As the Attorney General's Office in that state has 

"The legislative purpose was to diminish the 
possibility of speculators' making money at 
the expense of the State Highway Department. 
In other words, when the date of valuation is 
the summons date there is often active 
speculation in land abutting a highway which 
is to be widened or constructed on a virgin 
route. This activity of course commences as 
soon as the Highway Department's plans are 
announced, and it usually happens that the 
condemnation suit itself is not filed for many 
months thereafter." 
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\ Despite the good intentions of this type of 

legislative action, such a course presents serious questions 

of equity and even more serious questions of constitutional 

validity. Indeed, already two Superior Court Judges in that 

state have declared the statute to be unconstitutional and 
68 

the case is presently before the Arizona Supreme Court. 

A policy of denying a property owner for a period as long as 

two years the right to improve his property and to deal with 

it as he pleases as well as the right to share a general rise 

in the market would be of dubious validity; and, in effect, 

it would be a taking without just compensation. It is believed 
69 

that a C3lifornia court would so hold. 

E. Conclusion and Recommendations 

We are confronted with two questions: (1) Should 

California follow and adhere to the majority position regard­

ing enhancement and (2) assuming that the majority rule that 

any enhancement be excluded in determining value is clearly 

adopted, should a diminution be accorded the same treatment? 

For the sake of clarity we shall answer the latter question 

first. 

Presuming, for the moment, that California should 

follow the majority rule with regard to enhancement, it would 

be inequitable and untenable to hold to the apparent California 

rule that though a condemnee may not receive the benefit of any 

enhancement he must, under like circumstances suffer the injury 
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of any diminution. If a condemnee shall not receive the 

benefit of any enhancement due to the proposed improvement, 

there is no justification whatsoever that a diminution should 

redound in favor of the condemnor and to the detriment of the 

condemnee. Under these circumstances, we recommend that the 

holding of the Atchison case should be corrected. 

The next question is whether California should ad­

here to the rule followed. at least in theory, in the majority 

of jurisdictions that any enhancement in value resulting from 

the proposed improvement is excluded in assessing compensation. 

There are good and substantial reasons that C3lifornia should 

adhere to this rule to the extent it has and that it should be 

clarified to the extent that cases in this jurisdiction have 

created some ambiguity. Such a position receives support from 

the statements and holdings of the various courts that allowing 

a condemnee to benefit because of the improvement would be takin$ 

undue advantage of the condemnor and that the condemnor should 

not be made to pay for value which it itself has created. 

Moreover there is some merit in the second rationale 

offered by the courts: To allow the condemnee an enhancement 

in these circumstances would not constitute a payment for the 

true value of the property but rather would be paying for value 

based upon speculation as to what the condemnor might be willing 

or might be made to pay for it. 

And, in a larger sense, there is considerable 

justification in the argument, and indeed such an argument 
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may be the bastc tenet of just compensation, that the condemnee 

should be put in a position after the taking, insofar as feas~ 

ible, no worse off than he would have been had there been no 
70 

taking at all. Since an enhancement which is directly or 

mainly due to the proposed improvement is a factor which would 

not come about except for the improvement itself, the condemnee, 

perhaps, should not be heard to complain under an indemnifica~ 

tion theory that he is, because of the exclusion, being denied 

just compensation. Following this line of reasoning, a depart~ 

ure from strict market value theory in these circumstances 

would be justified. 

Another factor must be taken into consideration, 

however, before making such a conclusion final. As seen in this 

study, a number of courts have, at times, treated enhancement 

and diminution problems in the same fashion and with similar 

language as the problems connected with special and general 

benefits and damages in severance cases. The question that 

arises from this practice, therefore, is whether it is proper 

and feasible to treat these two problems in the same manner. 

Adhering to the majority rule regarding enhancement 

and diminution is, upon close examination, in variance with the 

treatment accorded condemnee in partial taking cases where 

special or general benefits or damages are involved. In these 

latter situations the large majority of jurisdictions, including 

California, permit the property owner who has suffered a partial 

taking to receive any general (though apparently not any special) 
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benefit that the remainder of the property may gain because 
71 

of the nature of the improvement. In other words, in these 

.ttuations, the affected condemnee is to be left after the 

taking no worse off than his neighbors who also share in the 

general benefit. In effect, therefore, just compensation in 

these circumstances is interpreted as allowing the property 

owner not only indemnification for that property taken, but 

accords him an increase in value (general benefits) to the 

remainder of his property that is due to improvement. In 

reality he is left after the taking in a better position than 

he would have been had there been no taking at all. 

The majority rule in regard to enhancement and 

diminution resulting from the proposed improvement excludes 

not only any special but any general enhancement. While such a 

rule may not be in derogation of the indemnity principle, it is, 

at least in theory, in conflict with the analogus position 

adhered to by the courts in partial takings. 

Of course, it can be argued, as indicated before, 

that the condemnee should not profit at the expense of the 

condemnor because of the condemnor's proposed improvement; but 

in severance cases, since a condemnee may retain general bene­

fits, a condemnee does profit at the expense of the condemnor. 

Likewise, it can be argued that by denying a condemnee any en­

hancement due to the proposed improvement, the condemnee will 

be put into a position after the taking as if there were no 

taking at all. But once again, this same rationale does not 
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follow in partial taking cases. There is possibly one 

further basis (inferentially raised by some courts) for treat­

ing enhancement differently than special and general benefits: 

In the former, but not in the latter situation, the property 

owner is in no position to be able to take advantage of the 

public improvement since his property has been entirely taken. 

While this dilemma very largely centers around the 

scope and definition of the concept of indemnity, there remains 

an apparent or at least partial conflict between the two rules. 

In resolving this conflict, we recommend adherance to the 

majority position in regard to enhancement and diminution. 

We take this stand because in the ever-present need to balance 

the equities as between the condemnor and condemnee in eminent 
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domain, we do not consider it vital that the condemnee be 

indemnified to an extent which puts him in a position so as to 

pay him for an enhancement resulting from the proposed improve­

ment which, after the taking, he could not take advantage of 

or share in. 

Having drawn these conclusions, there are two 

basic alternatives available to the legislature. It can 

either (1) take no action and allow the courts to work out 

solutions or to follow present case law; or (2) it can enact 

statutory language so as to correct and clarify the California 

position on these points. 

Because of the difficulties, discussed at length 

in this study, in defining "the probable scope of the 
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improvement" or similar terminology, at first glance there would 

appear to be some justification in taking a laissez-faire posi­

tion and in allowing the courts to continue to handle these sit­

uations on a case-by-case method. Unfortunately, however, such 

a course would not be justified in California. For this state 

has, it appears, taken the unique position that a condemnee must 

suffer a diminution. Such case law must be corrected, and the 

most appropriate method for correcting the Atchison case would 

be by statutory reform. Moreover, the ambiguity of the Neale 

case also justifies and perhaps necessitates statutory 

correction. 

Recognizing, therefore, that a statutory provision 

dealing with these matters is necessary, the question then be­

comes one of determining the exact language to be employed. 

We must initially reject the Arizona type of statute insofar 

as it is not only of dubious constitutional validity, but is 

clearly unjust to the property owner. The Massachusetts 

statute, on the other hand, must also be discarded insofar as 

it denies the property owner any enhancement that may occur 

years before the public improvement is proposed. 

Taking a lead from the Louisiana type of statute, 

discussed before, we would suggest that Section 1249 of the Code 

of Civil Procedure have inserted an additional clause reading 

as follows: 

"Provided, that any enhancement or diminution 
in value of property directly resulting from 
the proposed improvement shall be excluded in 
assessing compensation," 
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The authors recognize that this definition -- and, 

indeed, virtually any definition -- will still leave many 

problems that will have to be resolved by the courts, 

particularly a determination as to what point in time an 

improvement was no longer merely "contemplative" but had been 

"proposed". Moreover, present Section 1248 of the Code must 

continue to show that this provision has no application to the 

question of special and general benefits. The language above 

should, nonetheless, be of beneficial guidance to the courts 

in problems connected with this area. 

It is believed that language of this type shall 

better insure the rights of each of the parties, improve the 

ambiguities and injustices of the present status of the law, 

and facilitate the determination of just compensation. 
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IV. Damages Resulting From a Delay in Bringing 
About the Propose\! Improvement. 

In previous phases of this study we discussed at 

length how an enhancement or diminution in market value due to 

the anticipated improvement affects the question of just 

compensation. Related to that subject is the problem of damages 

incurred by condemnees as the result of delays that occur be­

tween the time when the proposed improvement became generally 

known and the date of taking or the time when the condemnee 

receives the award. 

As indicated, quite frequently the announced inten­

tion or proposed plan to condemn a general or particular area 

for a public improvement not only affects the value of that and 

adjacent areas but, in addition, causes owners and lessees of 

property irreparable financial losses insofar as a blight upon 

the area impairs the economic development of that property. 

For example, tenants often move and new tenants hesitate to 

occupy the premises, and business generally declines in the 
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face of a population exodus. As one appraiser has put it: 

"The moment a condemnation project is 
announced, the property to be taken is placed 
under a shadow. It becomes difficult to 
lease or sell it. The owner dreads investing 
in any substitute improvements to make the 
property more desirable, knowing that such 
additional expenditures may not be recover­
able legally if made after suit is commenced. 
Also it may be difficult to recover from a 
practical standpoint even if renovation is 
begun after the project is merely publicized. 
In such case the owner cannot afford to offer 
leases for any length of time; and thus desir­
able prospective tenants will not risk renting 
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space in the property knowing the danger of 
being dispossessed through eminent domain. 
Furthermore, the proceedings often drag on 
for years, and they may even be abandoned 
finally by the condemning authority after the 
location has been economically undermined." 

While some of the effects of this adverse situation 

may be alleviated by adhering to the prevailing rule (thus far 

apparently not followed in California) of assessing value prior 

to the proposed announcement and by excluding the allied 

diminution, such a move will not, in and of itself, afford 

relief to the property owner who suffers out-of-pocket losses 

and damages in the interim between the initial announcement and 

the final taking. The problem of damages due to the delay in 

the taking is, therefore, a separate one from the question of 

enhancement or diminution in market value as a result of the 

anticipated improvement. 

Essentially, the question here involves compensa­

tion to lessors for lost rentals and indemnity to lessors and 

lessees alike for lost profits directly attributable to the 

delay in bringing about the proposed improvement. Any reflec­

tion on this subject will indicate the close similarity between 

this problem and that involved with the question of compensat­

ing condemnees for Incidental Losses. Indeed, damages because 

of delay are distinguishable from incidental losses only in 

regard to the time factor. Generally speaking, incidental 

losses concern those damages arising in the wake of a taki_ng 

but which actually are incurred during the course of and 
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subsequent to the time the condemnee must move from the prem­

ises. For discussion purposes, they may be labelled the after­

effect damages. On the other hand, those damages which are pre­

cipitated by the delay in bringing about the improvement occur 

(at the announcement of the proposed taking) and cease (at the 

time of the taking) before incident31 losses are sustained. 

More so than in the case of incidental losses, these prior 

damages are more easily ascertainable at the time of trial. 

Presently, the great weight of authority denies 

compensation for these types of damages; only one jurisdiction, 

as will be seen, has enacted legislation affording relief in 

these situations, and that statute is of very recent vintage. 

Most courts are content with following the position of Nichols 
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on this question. That authority has stated: 

"The uncertainty caused by the prob­
ability that the proceedings will be 
carried through and the proposed work 
constructed over his land differs in degree 
only from that shared by the owners of all 
property which may at any time be taken by 
eminent domain, whenever it may chance to 
lie in the path of a public improvement, 
and the decrease in income or other losses 
he may suffer from such uncertainty is held 
to be damnum absque injuria." 

Recent efforts by condemnees to have courts reverse 

themselves on this position have met with even less success 

than remuneration for incidental losses. For example, in 

Sorbino v. Ne~nswick (supra), the court cited many author­

ities for upholding the proposition that advance announcement 

of a proposed public improvement which creates a blight on the 
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property is not a "taking" in a constitutional sensej consequent­

ly, any damage that occurs because of such an announcement or 

such knowledge is not compensable. 

The Wisconsin courts, among others, have also ad­

hered to the majority position in rejecting claims for damages 

in these circumstances. As noted before, in the case of 

~Gettel~n Brewing Company v. City of Milwaukee, the weight of 

the law was such that the condemnee, who sought to have excluded 

the diminution in market value resulting from the protracted 

delay in bringing about the taking, was willing to concede that 

he was not entitled to recover for his loss of rents as a result 

of this delay. In the course of the opinion in this case, the 
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court quoted from another authority to the effect that: 

"It is generally held that damages for 
negligence or delay in the prosecution of 
condemnation proceedings are not recoverable 
in such proceedings, and that the proper 
remedy for recovering them, where they are 
recoverable at all, is by an independent 
action or proceeding. This is on the ground 
that any damage on account of such proceedings 
is of a personal character, as distinguished 
from damage to the property itself, and is not 
an element to be considered in assessin§ 
benefits and damages in the proceeding. 

This latter argument -- the in rem-in personam 

dichotomy -- was discussed at length in the Incidental Losses, 

Moving Costs, Evidence, and other studies. As an obstacle to 

relief, it is of dubious validity. 

Moreover, it is clear that in almost all juris­

dictions, including California, the condemnee is prevented from 

bringing an independent action so as to hasten the taking and 
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prevent further financial losses; both in lost profits and rent­

als. In California, for example, the property owner in Silva v. 
76 

City & County of San Francis~, a 1948 case, brought an action 

for a declaratory judgment so as to force the condemnor to 

assess the value of his property after the time of the adoption 

of the resolution to condemn rather than to continue to delay 

filing of suit and assessment of compensation. In other words, 

the property owner, as well as others, was aware that the prop­

erty would be taken and desired that the property be assessed 

before its value was depressed. The court, however, held that a 

property owner cannot bring an action to force the condemning 

agency to institute condemnation proceedings under these circum­

stances when the resolution authorizing such a taking contained 

no such limitation on the agency. It is clear, therefore, that 

any property owner who is a victim of a blight causing out-of­

pocket losses, lost profits and loss of rentals is in no position 

to hasten the eventual taking so as to prevent or lessen these 

losses. 

This situation was squarely presented to a Special 

Commission studying eminent domain problems in Massachusetts in 
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1957. The Commission noted: 

"Property is now valued as of the date of 
taking! yet there is frequently a long period 
of pub icity before a taking. As a result, 
tenants move and value of the property decreases 
solely because of the threatened taking. It 
is a loss that the property owner suffers be­
cause of the taking, and he ought to be able 
to fix his value in its true sense before the 
unfavorable publicity arose, and he also ought 
to be compensated for the loss of income due 
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to vacancies between the time of the publi­
city and the actual taking. Neither is 
compensable at the present time." 

A proposal was made to that Commission that this 

problem be alleviated by legislation which would allow the land-

owner to 

"show a vote by the taking authority of its 
probable intention to take its property • • • 
[and to] have the right to introduce evidence 
and have its value fixed as of the period 
immediately preceding such a vote concerning 
the proposed taking" 

and to include 

"as an element of damage, the net profitable 
income lost in the period between such vote 
and the date of actual taking". 

This latter suggestion was turned down by a major­

ity of the Commission who were "of the opinion that no practic­

able provision could be made therefor without opening the door 

to speculative damages". Anotber authority in that state, com­

menting on this proposal, felt that it would impose an excessive 

burden on the taking authority to determine the extent of these 
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losses. 

The State of Wisconsin, in 1960, despite a long 

line of precedent to the contrary, had no reservation in enact­

ing such "remedial" legislation. In making major revisions to 

its condemnation statutes. that state included as an element of 
79 

compensation the following: 

"Rental loss exceeding normal experience 
where proved to be caused by the public 
land acquisition project and when the 
vacancy occurs after the parcel is shown 
on a relocation order". 
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The consultants recOlIl!llend enactment of similar 

legislation in California. The "in rem-in personam" barrier 

should not be used in this instance, as well as in others, 

to deny a condemnee just compensation. While it is true that 

the delays in expediting condemnation proceeding may not be 

deliberate nor the fault of any particular condemnor, the 

condemnee is an innocent victim. Practically, if not legally 

speaking, the condemnee has suffered a taking. Here, as in 

all other cases where it is feasible, the oondemnee should be 

put in a position, pecuniarly, after the taking as he would 

have been had there been no taking at all. If the condemnee 

suffers such damages as a result of the mechanics involved in 

condemnation he should receive equal compensation. 

It should be noted that the Wisconsin statute does 

not include compensation for lost profits, as distinguished 

from lost rents, resulting from and in the course of preliminar~ 

steps taken to condemn the property. As in the case of 

incidental losses, it is appropriate that lost profits be taken 

into consideration in ascertaining just compensation. Indeed, 

there is even more reason for allowing for such lost profits 

since they are neither as conjectural nor as difficult of 

ascertainment as future profits. At the time of the trial, they 

can be fairly examined and determined. The payment for such 

losses, moreover, at the present time might well help give the 

needed experience for allowing similar incidental losses to 

be compensated for at some future time. 
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V. Additional Problems Related to Date of 
Valuation. 

In fixing value on the date specified by CCP 11249, 

or on any particular date for that matter, problems of compen­

sation arise that would not arise but for the necessity of 

determining value on the particular date chosen. While this 

type of problem does not often occur and seldom appears in the 

cases, it is believed that statutory provisions, protecting con­

demnees in these instances, would nonetheless be proper. 

The first of these troublesome situations arises 

when a property owner, while in the course of constructing an 

improvement on his property, 1s served summons notifying htm 

that his property is to be taken. The issuance of summons, of 

course, establishes the date of valuation in most of these 

instances and, consequently, the property would probably be 

valued (in absence of an estoppel theory) as it exists on that 
80 

date with, conceivably, a half-completed building. While no 

reported cases have highlighted such a situation, there was 

one action recently settled where the facts were Quite similar 
81 

to those just presented. 

Valuing property in this condition is both detrtmental 

and unfair to the property owner. A half constructed .uilding 

usually will have a market value a good deal less than the 

owner has paid for the half-completed construction costs. Yet, 

since in the market he could not realize his cost, he would 

probably sustain a serious out-of-pocket loss in a condemna-

tion proceeding. 
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This situation may be rectified by making the owner 

"whole" again in a similar fashion to relief given to him in 

a private contract damage action. Analagous contract law would 

support a recovery which would allow the owner either the cost 

of the money that he has paid toward the construction, or the 

value of the improvement as though completed, less the cost of 
82 

completion. Since the condemnor is, practically speaking, 

in the same position as a private party who has caused injuri­

ous harm, it is believed that a statutory provision should grant 

the condemnee the same recovery as he would be entitled to in 

a private action. 

Somewhat less closely related to the date of valuation 

but still tangent to it is another damage suffered by a property 

owner in the wake of the filing of an action of condemnation. 

In this latter instance, a condemnee has not necessarily begun 

the construction of the improvement to his property but has 

contracted and paid for architectural designs and engineering 

plans. These often are costly undertakings and such plans and 

designs seldom have any value to the condemnee following con­

demnation. Unlike the previous situation, this type of damage 

has manifested itself in case and statutory law in other juris­

dictions. 

In California, some authorities are of the opinion 

that this type of loss can be recouped by the property owner by 

asserting that such plans and designs increase the value of the 

subject property and, accordingly, should be reflected in the 
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market value. This theory, however, has not been fully aired 

in any reported case and it is questionable whether it would be 

clearly accepted in many instances by appraisers and courts. 

A more frontal effort to compensate the owner for his losses 

suffered in this way has been made in two jurisdictions. 

In New York, in the case of Application of Westches-
83 

ter County. a similar situation arose. There, in the course 

of rejecting the condemnee's claim for numerous types of inci­

dental and consequential damages, the court did afford the 

condemnee the expenses of engineers 1 and architects' surveys and 

plans relating to the subject parcel and proposed buildings be­

ing condemned. These amounted to $7,500. The court, apparently, 

did not consider these expenses within the market value formula 

but allowed them "as a separate item of damage". In tteory it 

is difficult to find any statutory basis for considering it as 

a separate compensable damage. The court got by this obstacle, 

however, by stating: 

"In any event it is decidedly true that each 
condemnation case necessarily involves diffarent 
facts and is to be considered by itself, and further, 
that general rules are to yield in exceptional cases 
where necessarr, to properly compensate the owner for 
the land taken I. 

In Wisconsin, the relief was granted by somewhat 

more orthodox methods - the adop~ion of a statutory provision 

specifically on point. In 1960 the Wisconsin legislature passed, 

as part of its overhauling 

allowing for the condemnee 

of condemnation law, a provision 
84 

to be compensated for 
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"Expenses incurred for plans and specifications 
specifically designed for the property taken and 
which are of no value elsewhere becauge of the 
taking" • 

The above statutory provision seems the most direct 

and proper way to alleviate condemnees who are injured in this 

way. It is recommended that similar language be added to either 

§1248 or §1249 of the Code of Civil Procedure. 
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VI. Date of Valuation. 

A. The Effect of Present C.C.P. 
Section 1249 

The principal question concerning C.C.P. Section 1249 

is the determination of what is and should be the appropriate 

date for ascertaining value and damages for the taking of pro­

perty. In the study entitled "Taking Possession and Passage 

of Tit1e l1 we dealt with many of the problems what are involved 

with the date of taking. On of the most important, if not the 

most crucial, of the problems connected with the date of taking 

is the date of valuation. We noted at that time that these two 

Indeed, in California dates are not the same in all instances. 
85 

they are at times quite different. And this difference has a 

tremendous effect upon the law of eminent domain, in general, 

and the question of just compensation, in particular. 

The~ommendations of the consultants made in that 

prior Study and especially the actions of the Commission con­

cerning it. have the effect of declaring that at least in tmme­

diate possession cases, the time of tsking possession is to be 

equated for most purposes with the date of taking and that since 

at such a time there had been, at the least, a "constructive 

taking 11 all the indices of ownership that formerly inured to the 

property owner (excepting bare title) now are placed upon the 
86 

condemnor. The philosophy behind that recommended change also 

calls for speCial study into the problem of the relationship 

between the date of taking and the date of valuation. While a 
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,,- reappraisal of the date of valuation in this state was proper, 

even in the absence of any change in the law regarding immedi­

ate possession, it now becomes necessary. 

Section 1249 of the Code of Civil Procedure, as 

indicated at the outset of this study, holds that the date 

of valuation is that ,date upon which summons is issued or, 

if the action is not tried within one year from its commence­

ment, the date of valuation is the date of trial (if the delay 

in trial is not caused by the defendant). The original 1872 

statute fixed the t~e of the issuance of summons ~s the date 

of valuation; the 1911 amendment, adding 

apparently was introduced to protect the 

the one year proViso, 
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condemnee. In adopt-

ing the 1872 provision, Csliffornia adhered to a position that 

few if any other jurisdictions in the nation followed at that 

t~ej a number of western states thereafter adopted this Calif­

ornia position into their statutes. No state, however, appears 

to have adopted the further provision added in 1911. 

In the absence of problems causec by the taking of 

tmmediate possession, it can be stated as a general proposition 

that the present Section 1249 as it relates to the date of valu­

ation works fairly well in practice. While there are some 

difficulties that have developed in connection with it (parti­

cularly when there is a second trial) and while it may be 

vulnerable to attack in theory, it has generally afforded each 

party fair protection in arriving at just compensation. 
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Although, as indicated at the beginning of this 

study, there is no uniformity among the various states in re­

gard to the date of valuation and although there are a number 

of different dates selected by these jurisdictions, there is, 

nonetheless. a common basis for determining the respective dates 

of valuation in most of these states. This "common denominator" 

is not applicable to the California procedure. Most jurisdic­

tions, in selecting the date of determining and assessing value. 

choose that date that is most related and akin to the date of 

taking or the date of appropriation. In other words, the date 

designated coincides with that time that the property is legally 

or practically transferred from the condemnee to the condemnor. 

In some states, this time is the date that the condemnor takes 
88 

possession of the property and the date that title passes; 

this is the system utilized in most of the eastern jurisdictions 

adhering to the administrative method of condemnation rather 
89 

than the judicial method. 

that the commissioners issue 

In other states, 
90 

their reports; 

it is the time 

this is essen-

tially the time of trial. And in many of the other states where 

the date of valuation is based upon the date of the filing of 

the petition to condemn, either interest accrues at the time 

or 1f there be a taking of possession prior thereto, the date 
91 

of assessing damages relates back to the earlier time. While 

there are many variations among as well as within state proce­

dures in each of these categories, the gravamen of most of these 

methods is that value and damages should, insofar as possible, 
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c be measured from the time that the condemnor has effectively 

divested the condemnee of the principal indices of ownership. 

To that extent, therefore, most jurisdictions attempt to equate 

the date of valuation with the date of taking. 

The rationale behind the policy adopted by most of 

the states was expressed many years ago in the leading case of 
92 

Parks v. Boston. There the Massachusetts court stated: 

"The true rule would be, as in the case of 
other purchases, that the price is due and ought 
to be paid, at the moment the purchase is made. 
when credit is not specially agreed on. And if 
a pie-powder Court could be called on the instant 
and on the spot, the true rule of justice for the 
public would be, to pay the compensation with one 
hand, whilst they apply the axe with the other; 
and this rule is departed from only because some 
time is 12 cessarrr by the forms of law, to conduct 
the inquiry ••••• I 

While, realistically, California does not adhere 

to this rationale, the present procedure in this state Qone­

theless offers a modicum of protection to each of the parties. 

The present rule which directs that value and damages should 

be ascertained at the time summons is issued or at the time 

of trial if not within a year from the commencement of the 

action and delay was not caused by the defendant, in most cases, 

excepting where there be immediate possession, produces the same 

result as the policy adopt~d in the majority of jurisdictions. 

Usually, a condemnation action is brought to trial 

within six to eight months from the time of the issuance of 

summons. It follows, therefore, that there is in most instances 

C no appreciable difference in the value of the condemned property 
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from the time the summons was issued to the time of trial; of 

course, in a rapidly rising or falling market this time differ­

ential can be of great importance. Moreover, under present 

practice, if there be an undue delay on the part of the con­

demnor bringing the case to trial, the condemnee can always 

move t~ court to set the action on the trial calendar. Fur­

thermore, the 1911 amendment, the one-year proviso, further 

protects the rights of the condemnee by establishing the trial 

date as the date of valuation in those cases where the condem­

nor unduly "drags its feet" or prolongs the proceedings beyond 
93 

one year. 

Thus, to a large extent. condemnees (as well as con­

demnors) are protected by the present statute, despite the fact 

that they may not be as fully protected, particularly in todayls 

market, as are property owners in other jurisdictions. The 

theory, however, upon which the California policy is based, i.e., 
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that the issuance of summons is a lIcons tructive taking", is a 

difficult one to accept and even more difficult to reconcile 

with the present procedure for determining value in immediate 

possession cases. 

Assuming for the while that it is both fair and 

proper to retain the present policy as set forth in §1249 or 

the Code of Civil Procedure, one principal problem still re­

mains. At the time of this writing, there is before the Supreme 

Court of California a case directly concerning the .uestion that 
95 

is herein raised. In People v. Murata. the court is being 
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asked to interpret §l249 so as to dete~ine. in an action where­

in the plaintiff appealed the decision of the trial court and 

succeeded in having the appellate court reverse that decision, 

whether the date of valuation in the second trial should be 

the date of the issuance of summons (as in the first trial). 

or whether (since it was over a year from the commencement of 

the action) it should be the time of the second trial. The 

appellate court held the latter date was the proper one. 

It is believed, as indicated in the case of City 
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of Los Angeles v. Tower. that the 1911 Amendment sought to 

protect the condemnee in a rising market. Thus. unless the 

delay in bringing the trial to fruition was "caused" by the 

condemnee. he should be able to realize the value of his pro­

perty as benefited by the rising market, at least in those 

instances when the condemnor fails to bring the case to trial 

within a year after the issuance of summons. 

The "fault" that would deprive the condemnee of this 

increased value (and, indeed, that could be. in a falling mar­

ket, a decreased value) would appear to be the type of fault 

which is deliberate or negligent. It is not believed that the 

intent of the 1911 Amendment was to make it difficult, if not 

impossible. for one side or the other to make reasonable objec­

tions during the course of a trial because of the fear that a 

reversal and a new trial would either establish an anachronistic 

or new valuation date. Rather, it seems probable that what the 

legislature rightfully had in mind in enacting this amendment 
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was to partially "close the gap" between the date of valuation 

and the date of "taking." 

While there is scant authority decisive of the above 

issue (mainly because the California procedure is fairly unique), 

what little authority that exists here and elsewhere would seem 

to favor the rule that the date of valuation on a re-trial should 
97 

be the time of the second trial --insofar as it is the nearest 

t~e to the date of taking. Regardless of how the Supreme Court 

of California rules in the Murata case, we recommend that the 

statute be amended so as to clarify such a policy. This may 

be done by modifying §1249 so as to have the applicable clause 

read: 

"Unless the delay is caused by the defendant 

and is unreasonab le. " 

The added words should connote to the court that good faith 

and reasonable objections raised by counsel during the course 

of the trial do not constitute grounds for denying the defend­

ant the safeguard granted by the 1911 Amendment. 

It should be noted, parenthetically, that neither 

the 1911 Amendment nor this proposed modification protects the 

condemnee in a falling market. When real estate values are 

declining, nothing in §1249 can effectively prevent the condem­

nor from unduly protracting the litigation and from causing 

delays in bringLng the action to trial. In these circUMstances 

the later the action is brought to trial, the less the condemnee 

will receive. It might be advisable to add an additional 
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provision protecting condemnees in these situations. It is to 

be noted, however, that this problem would be alleviated by the 

alternate proposal advanced in lieu of §l249 to be discussed 

at a later stage in this study. 

The Department of Public Works, in an apparent effort 

to equitably resolve the "one year proviso" conflict, has sug­

gested statutory language which would modify §l249 in this 
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regard. The specific statutory proposal offered by the De-

partment of Public Works reads as follows: 

"Upon a new trial after the granting of a motion 
for a mistrial, or after the granting of a motion for 
new trial or after an appeal, the compensation and 
damages shall be deemed to have accrued at the date 
used in the original trial; provided that in any case 
in which the new trial is not brotght to trial within 
eight months after the date of the order granting the 
mistrial or new trial or the date of filing of the 
remittitur, whichever date is later, unless the delay 
is caused by the defendants, the compensation and dam­
ages shall be deemed to have accrued at the date of 
the commencement of new trial." 

The above proposal unfortunately fails to afford 

the condemnee adequate protection; indeed, it is questionable 

whether in most instances, it would afford him any additional 

relief over what is now present in §1249. The eight months 

period commencing from the time remittitur will usually re­

sult in permitting a condemnor to retain the date of valua­

tion in the original trial even though the second trial may 

not commence for as much as two and one-half years or more 

from the issuance of summons. This is so because in the usual 

situation, the original trial commences approximately six to 

eight months following service of summons. Thereafter, if 
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there is an appeal following the original trial, such an appeal 

or appeals usually take between six months and a year and one­

half before a new trial is ordered and remittitur entered. 

Consequently, the condemnee, in a rising market, would have his 

property valued at a date between one and one-half and two and 

one-half years prior to the ttme it was taken. Accordingly. 

the above proposal should be rejected insofar as it would not 

be equitable and in accord with the purpose of the 1911 Amend· 

ment. 

B. Alternatives and Additional Recommended 
Changes to §1249. 

1. The Effect of Immediate Possession. 

Itaide from the change suggested as to the 1I0ne year 

proviso" presently within §l249, one further policy change is 

definitely advocated by the consultants. California takes the 

peculiar and somewhat irreconcilable position that the issuance 

of SUDlDOns constitutes a "constructive taking". yet at the same 

time, that a subsequent taking of possession of the property by 

the condemnor; (under the immediate possession provisionf is not 

a taking. and inferentially, not even a "constructive taking". 

It is difficult to perceive how the courts can hold 

that the issuance of summons. without possession and without the 

transfer of any rights and interest in the property to the con­

demnor. constitutes a constructive taking so as to establish the 

date of valuation, on the one hand. and to hold. on the other 

hand. that taking of actual possession by the condemnee is not 

a taking for the purposes of valuation. Yet. the California 
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court in City of Los Angeles v. Tower. in a lengthy discussion 

of the problem held that where the date of trial was approxi­

mately five years subsequent to the time of issuance of summons, 

the date of valuation is the date of trial rather than the date 

of possession which occurred soon after the issuance of summons. 
99 

The court states: 

"We are also met with the contention that the 
ascertainment of the amount of appellant's compensa­
tion as of the date of trial. pursuant to Section 1249. 
deprives appellant of a claimed constitutionally guar­
anteed right to compensation as of the date of 'taking' 
of its property. Appellant's insistence that the value 
should have been fixed as of 1942. rather than 1947, is 
predicated upon its clafm, to be referred to more fully 
later. that the values were greater in 1942. The legal 
basis of the contention that the 1942 values should 
have been considered. necessarily is that appellant 
had a constitutional right to have compensation fixed 
as of the date when plaintiffs entered into actual 
possession. and that the Legislature therefore was 
without the power to provide that values should be 
fixed as of any other time. The contention is not 
sound unless entry into possession by the condemnor 
was a I taking I of appellant's property, which would 
require that compensation be assessed according to the 
value at that tfme." 

* * * * 
"An owner who is deprived of the use and occupancy 

of his land before he is actually compensated in the 
amount of its value is entitled to be recompensed for 
his loss. To that end. an allowance of interest on the 
amount of the award to the time of judgment is proper. 
Q1etropolitan Water Dist. v. Adams. supra. 16 Cal. 2d 676; 
Los An~elee Flood Control Diet. v. Hansen. 48 Cal. App.2d 
314 (1 9 P. 2d 734).) But it cannot be successfully 
contended that the mere entry into possession by the 
condemnor amounts to such a complete and irrevocable 
taking as to require application of the rule that the 
owner is entitled to the value of his land at the tfme 
it is taken. The Constitution guarantees that he be 
compensated only for whatever is taken from hfm--the 
value of use for the time he is deprived of it. and the 
value of the fee or easement. and damages as of the time 
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when title either actually or constructively passes. 
No doubt it would have been competent for the Legis­
lature to provide that compensation should be assessed 
according to values at the time the condemnor enters 
into possession before trial, which is frequently at the 
time or shortly after summons is issued ••••• n 

In another California case, City of San Rafael v. Wood, on very 

similar facts, the appellate court adhered to the rationale 

posited of the Tower case. 

As indicated, the above rationale is incongruous 

with the reasoning which equates the date of valuation with 

the issuance of summons. Moreover, the Tower case is in con­

flict with the actions and logic advanced by the Law Revision 

Commission and consultants to the effect that immediate posses­

sion passes all the rights and obligations and all the indices 

of ownership of the condemnee to the condemnor, save possibly 

mere legal title. Pursuing the rationale of the Commission, 

it is only logical that the date of possession rather than any 

subsequent date, should be used for measuring and assessing 

compensation. 

Furthermore, the position of the California courts 

as expressed in both the Tower and the Wood cases is not con­

curred in by most jurisdictions, even in those states that hold 

that the date of trial rather than the commencement of the 

action establishes the date of valuation. While there are a 

few jurisdictions that hold that the date of trial, despite 

prior possession by the condemnor, is the proper date of valua-
101 

tion, the majority of states which fix value at the date of 

trial make an exception when the condemnor takes possession 
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prior thereto. For example, the New York 

ing case of the Application of l>Jestchaater 

court in the lead-
103 

County, after noting 

that the New York and general rulz is that the date of valua­

tion is the date on which title passes or the date of trial, 

went on to state: 

"A recognized eitCep(;.ion to the general rule exists 
where the condemnor, under legal authorization, enters 
into possession of the rel'llty before he takes title. 
Under such circumstances, the value date is moved back 
to the date of compliance "'lith I:he leg.~l conditions 
for possession befo:ce ti.tle, 29 C.J.,c, .• Eminent Domain. 
§ 185, page 1071; Nassau Electric R, Co. v. Cabot, 
Boylan. Intervener, 173 App.Div. 253, 255, 159 N.Y.S. 
473, 475; City of Binghamton Vo Taft, 125 Misc. 411, 
415, 211 N.Y,S. 683, 687; City of Corning v. Stirpe, 
262 App. Div, 14, 15, 27 N,Y,S.Zd 418, 419, affirmed 
293 N.Y. 808, 59 N.E, 2d J.76, ••• " 

"A review of the decisions leads to the conclu­
sion that the rule generally to be applied in condemn­
ation proceedings in this state is that the title 
vesting date or possesoion date, Nhichever is the 
earlier~ shall be regarded as the value fixing date 
• • • 0 

In light of the above considerations and authority, 

it is strongly recommended that, even should §1249 be kept in­

tact in regard to the primary date of valuation being the date 

of issuance of summons (or the time of trial !f more than a 

year thereafter), a clear exception ought to be established 

by statute in instances where possession is taken prior to 

time of trial. Whenever a condemnor chooses to take posaes­

sion of the property prior to trial, the date of such order 

permitting the condemnor to take possession should be the date 

upon which value of the property is determined rather than the 

date of trial, in those instances when the date of trial would 
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\ .. otherwise be the date of assessing compensation. 

In a rising market, such a statutory provision 

would in no way be injurious to the condemnor insofar as the 

applicable date of valuation would be the earlier of these 

dates -- possession or trial. Should the condemnor, under 

this provision bring the case to trial within a year from 

the issuance of summons, the date of valuation would remain 

that date upon which the summons was issued, regardless of 

whether the condemnor took possession or not. It is clear, 

therefore, that the justification for this proposed provision 

lies in the fact that if California is to continue to consider 

the issuance of summons as constitutiag a "constructive taking", 

it should logically consider the taking of possession as no 

less of a "constructive taking". 

2. A Possible Alternative to CCP §1249. 

Thus far, we have recommended two changes to §1249: 

(1) A clarification of the "one-year proviso" 

so as to insure the condemnee of the intended benefits of the 

1911 Amendment, and 

(2) The addition of a statutory provision 

so as to establish the date of possession as the date of valua­

tion in those instances where the action is not tried within 

one year from the issuance of the summons. 

Both of these recommended proposals are advanced in an 

effort to establish procedural consistency within the underlying 

basic policy of §1249. It has been assumed, therefore, that 
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the basic policy of §1249 is a proper one and needs only to be 

strengthened in its internal consistency. 

While it is recognized that the principal date of 

valuation established under §1249 has given a fair degree of 

protection to each of the parties, the policy underlying that 

section has some shortcomings both in theory and in practice. 

It seems appropriate, therefore, to suggest a possible alterna­

tive to 11249. 

As indicated through these pages, California is in 

the minority in holding that the issuance of summons rather than 

the date of trial or the date of takitg is the proper date of 
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valuation. Orgel has stated: 

IIA greater diversity in choice of valuation dates 
prevails among those states which employ the method 
of condemnation by judicial decree. In these latter 
jurisdictions, the date most often selected as the 
time of valuation is the commissioner1s award or the 
date of trial, where compensation is determined by a 
jury. II . 

105 
And Nichols has added: 

IIbut in the majority of jurisdictions the damages 
are assessed either as of the date of trial or the 
award of the commissioners." 

106 
Our research of the cases also supports this conclusion. 

Despite the fair implementation of the policy be­

hind §1249, two reasons may justify a change to the majority 

position. First, from a theoretical point of view. it is diffi­

cult to sustain the position that the issuance of summons con­

stitutes a IIconstructive taking" and yet not allow the condemnee 

at that time interest on the award nor, more important, require 
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the indicee of ownership to be transferred from the condemnee 

to the condemnor. 

Second, despite the fact that the lapse of time of 

six or eitit months bet"iee:n the issuance of summons and the time 

of trial usually does not significantly affect the question of 

valuation, in a numbez of instances this difference in time 

can have a major effect on valuation. This is particularly so 

in a rapidly -rising or declining market, 

These t,;o considerations may ~Mrrant the acceptance 

of the alternative to §1249. P06sibly, however, such a major 

change may handicap the parties' preparation for trial, parti­

cularly, the conde."'ln01'! 8 preparation, This may be so because 

condemnors quite often rely upon staff appraisals whfJ:h are 

made well before the date summons is issued. And where pre­

trial conferences are many 'l'1eeks or even months prior to the time 

of trial and discovery may have to be concluded at that time, the 

valuation figures brought forth by each party may prove to be 

quite lacking at the time cf trial. 

Lastly, r-hanging the basic date of valuation from 

issuance of summons to date of trial could conceivably hinder 

settlsnent as some condemnees may be reticent about settling 

their cases insofa~ as they may hold out a hope that the action 

may not come to i:l:ial for some time in a rising market. On this 

score. h()'l(leVer, it should be noted that either party may always 

set the cause on the tr:i.al calendar after the action has begun. 
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c In conclusion. therefore, it is recommended that 

if §1249 should remain largely intact. the internal changes 

to that section, as advocated above, be adopted. The consul­

tants advanced the possible and feasible alternative of adopt­

ing the majority rule and providing that the date of valuation 

should be "the date of trial or the date of possession which­

ever is earlier", The advantage of this latter alternative 

is that it will make certain at an early date in virtually all 

cases what the date of valuation will be and will allow cOUDsel 

to bette~ prepare for condemnation actions. Moreover, as indi­

cated before, it will protect the condemnee in a falling market. 

Lastly, it will equate the date of valuation with the date of 

taking, which at least theoretically is the appropriate pro­

cedure. 
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FOOTNOTES 

(1) See 19 West Annotated California Code, Civil Procedure, 

564, 565. 

(2) See e.g., Eminent Domain Statutes of the states of Utah, 

Arizona, New Mexico, Wyoming and Montana. 

(3) See Kaltenbach, Just Compensation, 011, §1-3.0l (1958). 

(4) Kaltenbach, in stating that two states hold that the date 

of valuation is the day of the adoption of the resolution 

to condemn, apparently has made reference to Oregon and 

Pennsylvania. The Oregon case, Keane v. City of Portland, 

115 Ore. 1, 235 P. 677 (1925), involved a local ordinance. 

This ordinance had the effect of giving notice to the 

property owner and an answer was to be filed at that time 

by the property owner. In other words, the ordinance had 

the effect of a complaint. Moreover, in a later case, 

State v. Mohler, 115 Ore. 562, 237 P. 690 (1925), the 

court seemed to indicate that the date of valuation was 

the date of the commencement of the action. The other 

state referred to by the author, Pennsylvania, does not, 

on further analysis, treat the passage of a resolution 

as the date of valuation, on the one hand, and consider 

the date of taking, on the other hand, to be a subsequent 

time. For example, in the Petition of Lakewood Memorial 

Gardens, 381 Pa.46, 112 A. 2d 135 (1955), the court said: 

"The ordinance was no mere authorization to institute 
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proceedings to take, it was the condemnation". Furthermore, 

as of that date, the condemnee is permitted interest on his 

award. 

This question in Pennsylvania, however, is not entirely 

resolved and as Phil H. Lewis has written, there is a great 

deal of "room for confusion" regarding this question in 

that state. See Lewis, "Eminent Domain in Pennsylvania", 

26 Purdon, Eminent Domain 1, 32 (1958). 

More appropriately, the recent statute in Arizona would 

appear to be more applicable insofar as that statute equates 

the day of the adoption of the resolution to condemn with 

the date of valuation. This statute is later discussed 

in text. 

(5) See Comment, 1 ViII. L. Rev. 105, 107 (1956). Note 

9 Baylor L. Rev. 204 (1957). 

Some courts have deviated from the chosen date of valu­

ation when that date occurs during a period of economic 

recession or depression or when after the date of valuation 

valuable mineral deposits are discovered on the condemned 

property. See Howell v. State Highway Department, 167 S.C. 

217, 166 S. E. 129 (1932); City of Little Rock v. Moreland, 

334 S. W. 2d 229 (Ark. 1960); Alishusky v. MacDonald, 

117 Conn. 138, 167 At1. 96 (1933). 

Provision in other California codes establishes alternate 

times when the right of compensation shall be determined. 

See Street and Highways Code, §4203, and Government Code, 

§38090. 
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(6) See 1 Org~1 on Valuation Under Eminent Domain, §99; 

Kaltenbach, Just Compensation, Special Bulletin No. 4 

"Change in Market Value Due to the Improvement" (May 1958); 

see, also, "Time of Valuation" Special Bulletin No.3 (1959); 

4 Nichols on Eminent Domain H2. 3L51 (3rd Edition); 

Annotation, 147 A.L.R. 66-103. 

(7) 245 Wise. 9, 13 N. W. 2d 541 (1944). 

(8) The court here apparently used the word "damages" in a 

colloquial rather than a technical sense. It undoubtedly 

meant compensation; damages, as such, were not asked for 

as subsequent portions of the text will indicate. 

(9) 1 Orgel, §§99, 100; 4 Nichols §12.315l, 147 A.L.R. 66. 

(10) Unit~d States v. Miller, 317 U. S. 369 (1943); idem. 

(11) See e.g., Kerr v. South Park Commissioners, 117 U. S. 379 

(1886); Cook v. South Park Commissioners, 61 Ill. 115 (1871). 

(12) See 1 Orgel §98. 

(13) Interview between Charles Frisbie and authors, August 18, 

1960. 

(14) See United States v. Certain Lands, Town of Narragansett, 

180 F. 260 (1910). 

(IS) 147 A.L.R. 68. 

(16) Idem. 

(17) Idem. 

(18) See 1 Orgel 425, 430. 

(19) 1 Orgel 426. 

(20) 4 Nichols §12.3l51 [11. 
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(21) 180 F. 260 (1910). 

(22) 117 u. S. 379 (1886). 

(23) 57 W. V. 417, 50 S. E. 521 (1905). 

(24) 136 Ga. 456, 71 S. E. 903 (1911). 

(25) 105 Iowa 681, 75 N. W. 501 (1898). 

(26) Sunday v. Louisville & N. R. Co., 62 Fla. 395, 57 So. 351 

(1911); Ranck v. City of Cedar Rapids, 134 Iowa 563, 

III N. W. 1027 (1907); Giesy v. Cincinnati, W.& Z. R. Co., 

4 Ohio St. 308 (1854). 

In City of Binghamton v. Taft, 211 N.Y.S. 683, 125 Misc. 

411 (1925), the New York court, relying upon the Ranck 

case (supra) held that a general enhancement in the 

neighborhood can inure to the benefit of the condemnee 

though a special enhancement under these circumstances 

cannot. The court, therefore, adopted the rule usually 

applied in severance cases. However, it is difficult to 

discern from the case whether the general enhancement 

accrued prior to or after the time when the proposed 

project became a practical or probable certainty. It 

appears that the enhancement came about while the proposed 

improvement was still in the contemplated stage. 

(27) 10 Utah 2d 29, 347 P. 2d 862 (1959). 

(28) See Utah Code Annotated, §78-34-1l (1953). 

(29) 133 La. 900, 63 So. 396 (1913). 

(30) 317 u. S. 369 (1943). 
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(31) See e.g. City of San Diego v. Bogge1n, 164 Cal. App. 2d 1, 

330 P. 2d 74 (1958); County of Los Angeles v. Hoe, 

138 Cal. App. 2d 74, 291 P. 2d 98 (1955); A. Gette1man 

Brewing Co. v. City of Milwaukee, 245 Wisc. 9, 13 N. W. 

2d 541 (1944). 

(32) 1 Orgel 429. 

(33) 261 F. 2d 636 (9th Cir. 1958). 

(34) 270 F. 2d 545, 550 (4th Cir. 1959). 

(35) 158 Mass. 21, 32 N. E. 666 (1911). See also Cole v. 

Boston Edison Co., 157 N. E. 2d 209 (1959), where the 

court stated that "if the original scheme includes the 

possibility that a parcel will be taken and that parcel 

is in fact subsequently taken as part of the original 

scheme and not some other, the owners are not entitled 

to recover the enhancement resulting from 'the general 

originally indefinite, plan I. " The court, however, gop-s 

on in such a way as to indicate that the Miller standard 

of "likelihood" of the taking may be a better definition 

of the Massachusetts position. 

(36) 78 Cal. 63, 20 P. 372 (1888). 

(37) See discussion of this case in 147 A.L.R. 71, 72. At 

least one other state has apparently sought to equate an 

enhancement situation with a severance situation. As 

indicated in Footnote 26, the New York court in City of 

Binghamton v. Taft, 211 N.Y.S. 683, 125 Misc. 411 (1925), 

indicated that a general enhancement will be allowed 
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. ~. whereas a special enhancement will not be' al~~ 4Q 

determining market value. It is to be noted, however, 

that such an enhancement apparently occurred prior to 

the time when the proposed tmprovement was probable. 

(38) See 17 Cal. Jur. 2d §8l, "Eminent Domain". 

(39) 138 C. A. 2d 74, 291 P. 2d 98 (1955). 

(40) This case may need to be further distinguished on its 

facts since the complaint failed to "indicate that the 

condemnation of defendants' property was sought as a part 

of any joint enterprise". 

(41) 164 C. A. 2d 1, 330 P. 2d 74 (1958). 

(42) Cf. City of La Mesa v. Tweed & Gambrell Mill, 146 C. A. 

2d 762, 304 P. 2d 803 (1956). See 1 Orgel 447. 

(43) Herman v. North Pennsylvania R. Co., 270 P. 551, 

113 A. 828 (1921). 

(44) For a clear holding that the dtminution is to be excluded, 

see Aero v. State Roads Commission, 218 N.Y. 236, 146 A. 

2d 558 (1958), see also Murray v. United States, 130 F. 24 

442, 444 (D. C. Cir. 1942). 

(45) 43 N. J. Super. 544, 129 A. 2d 473 (1957). 

(46) United States v. Certain Lands in Town of Highlands, 

47 F. Supp. 934, 937 (S.D.N.Y. 1942). 

(47) 13 Cal. App. 2d 50S, 57 P. 2d 575 (1936). 

(48) 176 ACA 274, 278 (1959). 

(49) Interview between Charles Frisbie and authors, August 

18, 1960. 
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(50) Ibid. 

(51) In the construction of the Harbor Freeway in Los Angeles 

this problem apparently arose and appraisers for both 

parties were unable to ascertain the effect of the 

proposed improvement on property values. 

(52) See n. 49, supra. 

(53) 317 u. S. 369, 374-75 (1943). 

(54) See 1 Orgel §103j 147 A.L.R. 98-101. 

(55) "Private property shall not be taken or damaged for public 

use without just compensation having first been made to 

or paid into court for the owner and no right of way or 

lands to be used for reservoir purposes shall be appropri­

ated • . . until full compensation therefor be first mad~ 

in money or ascertained and paid into court for the owner, 

irrespective of any benefits from any improvement pro· 

posed by such corporation . . . ." 

(56) See San Bernardino and Eastern Ry. v. Haven, 94 Cal. 489 

(1892). Cf. Moran v. Ross, 79 Cal. 549 (1889); Beveridge 

v. Lewis, 137 Cal. 619, 67 P. 1040 (1902) (dissenting 

opinion). 

(57) Portland-Oregon City R. Co. v. Penney. 81 Ore. 81, 

158 P. 404 (1916). 

(58) See Northern P.& P.S.S.R. Co. v. Coleman, 3 Wash. 228, 

28 P. 514 (1891), overruled in Enoch v. Spokane Falls R. 

Co., 6 Wash. 393, 402, 33 P. 966 (1893). 

(59) Idem. 
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(60) The court cited Glesy v. Cincinnati n.& 'l.R. Co., 4 Ohio 

St. 308 (1854) and relied upon a number of other cases 

which were not as clearly in point. 

(61) Compare Seattle & M. Ry. Co. v. Roeder, 30 Wash. 244, 

70 P. 498 (1902) with Pierce County v. Duffy, 104 Wash. 

426, 176 P. 670 (1918). 

(62) See Note 56. See also People v. Thompson, 43 Cal. 2d 

13, 28, 271 P. 2d 507 (1954); Podesta v. Linden Irri­

gation Dist., 141 C. A. 2d 38,296 P. 2d 401 (1956). 

(63) See Shreveport Traction Co. v. Svara, 133 La. 900, 63 

So. 396 (1913). 

(64) See Dorgan v. Boston, 12 Mass. (Allen) 233 (1866). 

(65) Letter to Authors from Attorney General, State of 

Arizona, August 24, 1960. 

(66) Arizona Revised Statutes (1958). The original of this 

Bill, H. B. 234 (1958) made this procedure the exclusive 

method of determining value rather than alternative 

method. That original Bill stated: "The value of 

property acquired by condemnation or eminent domain shall 

be determined to be the value thereof immediately pre­

ceding the date on which public notice is given by the 

Highway Department of intention to establish highways 

or make additions or modifications thereto." 

(67) See Note 55. 

(68) Ibid. 
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(69) See Note 42, supra. See also 2 Nichols §6.l2; State 

v. City of Euclid, 130 N.E. 2d 336 (Ohio). 

(70) United States v. Miller, 317 U.S. 369, 373 (1943); 

United States v. New River Collieries Co., 262 U. S. 

341 (1923). 

(71) See Beveridge v. Lewis, 137 Cal. 619, 625-626, 67 Pac. 

1040 (1902); People v. Thompson, 43 Cal. 2d 13, 28-29, 

271 P. 2d 507 (1954). 

(72) See United States ~ reI. TVA v. Powelson, 319 U.S. 

266, 280 (1943). 

(73) Slonim, "Injustices of Eminent Domain", 24 AP.pra~sal 

Journal, 421, 424 (1957). 

(74) 2 Nichols, Eminent Domain (2d Ed), p. 1106. 

(75) 13 N. W. 2d at 546, citing 18 Am. Jur., §372. 

(76) 87 Cal. App. 2d 784, 198 P. 2d 78 (1948). 

(77) Report of Special Commission Relative to Certain Matters 

Relative to the Taking of Land by Eminent Domain, 12-13 

(1957) (Massachusetts, H. 2738). 

(78) Murphy, Memorandum on Recommendations of Special Com­

mittee on Eminent Domain, 42 Mass. L.Q. 19-20 

(October 1957). 

(79) Chapter 639, Laws of 1959, State of Wisconsin, §32.09 

(5) (m) • 
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(80) Present §1249 effectively prevents the condemnee from 

improving his property subsequent to service of summons. 

The last sentence thereto reads nNo improvements put 

upon the property subsequent to the date of service of 

summons shall be included in the assessment of com,en­

sation or damages." 

(81) This situation arose in a esse in Southern California 

in 1960. 

One other California case, Gibson Properties Co. v. 

City of Oakland, 12 Cal. 2d 291, 83 P. 2d 942 (1938) 

touches upon these questions discussed in text. In 

that ease, however, the question of damages came about 

following abandonment by the condemnor. The condemnee 

was not allowed damages that resulted from construction 

alterations necessitated by the proposed taking, pri­

marily because from a factual standpoint it was not 

proven it had suffered such damages. Nor, since the 

theory of estoppel was not applicable, the condemnee 

was not allowed additional expenditures made for re­

designing the building, necessitated by the proposed 

taking. 

(82) See 5 Corbin on Contracts §l089. 

(83) 204 Misc. 1031, 127 N.t.S, 2d 24 (Sup. C~ 1953). 

(84) Chapter 639, Laws of 1959, State of Wisconsin, §32.09 

(5)(n) • 
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(85) See discussion of tax and interest problems in "Taking 

Possession and Passage of Title" Study. 

(86) See City of Los Angeles v. Tower, 90 C. A. 2d 869, 872-75, 

204 Pac. 2d 395 (1949) and cases cited therein. See also 

Consultants Study on "Taking Possession and Passage of 

Title" and Recommendations of the Law Revision Commission 

pertaining thereto. 

(87) See Tower case, 90 C. A. at 874. 

(88) 1 Orgel §21. N. 29; 3 Nichols §8.5 [2]. 

(89) Ibid; see also Kaltenbach, Just Compensation, 011, 

§1-3.01 (1958); see, e.g. Maine Statutes, Chapter 23. 

§21 (1954). 

(90) Idem. 

(91) See, e.g. Petition of Lakewood Memorial Gardens, 

381 Pa. 46, 112 At. 2d 135 (1955). 

(92) 15 Pick (32 Mass.) 198 (1834). 

(93) 90 C. A. 2d 869, 872-75, 204 P. 2d 395 (1949). 

(94) Ibid. 

(95) 179 A.C.A. 587 (May 1960), argument on appeal was heard 

in September, 1960. 

(96) 90 C. A. 869, 872-75, 204 P. 2d 395 (1949). 

(97) See 3 Nichols §8.5 [2]; Superior Court case, People 

v. Loop, No. 574,769 (Los Angeles County, July 1955). 

Cf., State v. Landry, 219 La. 721, 53 S. 2d 908 (1952). 

(98) Letter to California Law Revision Commission from 

California to Department of Public Works September 1, 

1960, pp. 1-4, 5. 
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(99) 90 C. A. 2d at 872-76. 

(100) 144 C. A. 2d 604, 301 P. 2d 421 (1956). 

(101) See Kistler v. Northern Colo. Water Conser. Dist., 

246 P. 2d 616 (Colorado 1953); East St. Louis Power Co. 

v. Cohen, 333 Ill. 218, 164 N.E. 182 (1928). See also 

Blankenship v. State, 160 Wash. 514, 295 Pac. 480 (1931). 

(102) Yoder v. Sarasota City, 81 S. 2d 219 (Flo. 1955); Casa 

Lema Springs Deve1. Co. v. Brivard County, 52 Fla. 216, 

112 So. 60 (1927); Saulsberry v. Kent. & W. Va. Pur. Co. 

226 Ky. 75, 10 S.W. 2d 451 (1928); City of Binghamton v. 

Taft, 211 N.Y.S. 683, 125 Misc. 411 (1925). 

(103) 204 Misc. 1031, 127 N.Y.S. 2d 24 (1953). 

(104) See Note 88. 

(105) Ibid. 

(106) See e.g. Yoder v. Sarasota City, 81 s. 2d 219 (Flo. 1955);, 

Rauck v. Cedar Rapids, 134 Iowa 563, 111 N.W. 1027 (1907); 

Hazard v. Combs, 229 Kent 222, 16 S.W. 2d 1022 (1929); 

City of Binghamton v. Taft, 211 N.Y.S. 683, 125 Misc. 

411 (1925); Muskengrim Watershed Conserv. Dist. v. 

Kaufman, 44 N.E. 2d 723 (1942); Kistler v. Northern Colo. 

Water Conser. Dist., 246 P. 2d 616 (1953); Blankenship v. 

State, 160 Wash. 514, 295 Pac. 480 (1931). 
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A STUDY PERTAINING TO BENEFITS 

IN EMINENT DoMAIN PROCEEDINGS'~ 

"This study was made for the California Law Revision 

Commission by the law firm of Hill. Farrer & Burrill. Los Angeles. 

No part of this study may be published without prior written 

consent of the Commission. 

The Commission assumes no responsibility for any statement 

made in this study and no statement in this study is to be 

attri buted to the Commission. The Commission? s action will be 

reflected in its own recommendation which will be separate and 

distinct from this study. The Commission should not be considered. 

as having made a reconmendation on a particular subject until the 

final recommendation of the Commission on that subject has been 

submitted to the Legislature. 

Copies of this study are furnished to interested persons 

solely for the purpose of giving the Commission the benefit of 

the views of such persons and the study should not be used for 

any other purpose at this time. 



, 

c 

c 

c 

-

I 

II 

TABLE OF CONTENTS 

INTRODUCTION 

PRELIMINARY FACTORS IN THE 
TREATMENT OF BENEFITS 

1 

6 

A. The Various Formulas For Determin­
ing Just Compensation in Severance 
Cases 6 

B. The "Distinction" Between Special 
and General Damages 10 

THE TREATMENT OF BENEFITS: 
AN HISTOR.ICAL BACKGR.OUND 16 

III THE PRESENT TREATMENT OF 
BENEFITS THROUGHOUT THE 
UNITED STAtES AND THE STATED 
POLICY JUSTIFICATIONS FOR. 
THE DIVERSE COURSES 

A. "The Law" In The Various 
Jurisdictions 

22 

22 

1. Benefits -both special and 
general- cannot be offset 
either against damages to the 
remainder or against the 
value of the part taken 24 

2. Special but not general bene­
fits may be offset against 
damages to the remaining part 
but not against the value ~f 
the part taken 24 

, 

i 

I , 



c 

3. Both special and teneral 
benefits may be 0 fset 
against damages to the 
remainder but ma~ not be 
offset against t e value 
of the part taken 25 

4. Special but not general 
benefits ma& be offset 
against bot damages to 
the remainder and against 
the value of the part 
taken 25 

5. Both general and special 

C 
benefits ma& be offset 
a~ainst bot damages to 
t e remaining part and 
the part taken 25 

B. The Conflict In Policy Between 
The Divergent Rules 26 

IV THE CALIFORNIA POSITION AND 
ITS EVOLUTION 42 

V CONCLUSIONS AND RECOMMENDATIONS 49 

FOOTNOTES 63 

c 
11 



, 

c 

c 

c 

A STUDY PERTAINING TO BENEFITS 

IN EMINENT DOMAIN PROCEEDINGS 

INTRODUCTION 

This study concerns itself with an analysis 

and interpretation of Section 1248(3) of the Code of 

Civil Procedure and Article I, Section 14 of the Cali­

fornia Constitution as they pertain to the problem and 

treatment of benefits in arriving at just compensation 

in condemnation actions. 

Section 1248(3) which has been on the statute 
1 

books for almost ninety years, reads as follows: 

u§1248. Hearing: items to be ascertained 
and assessed 

3. Benefits. Separately, how much the 
portion to be condemned, and each estate or 
interest therein, will be benefited, if at 
all, by the construction of the improvement 
proposed by the plaintiffs; and if the 
benefit shall be equal to the damages asses­
sed under subdivision 2, the owner of the 
parcel shall be allowed no compensation ex­
cept the value of the portion taken; but if 

----------------------------------- ---~--~ 
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the benefit shall be less than the damages 
so assessed, the former shall be deducted 
from the latter, and the remainder shall 
be the only damages allowed in addition to 
the value; ••• " 

At approximately the same time that the Legis­

lature enacted Section 1248, the people of the State 

adopted the constitutional provision of Article I, 

Section 14, which includes an important dictate as to 

the treatment of benefits in certain condemnation actions. 

That constitutional provision, part of which was dis­

cussed in detail in a prior study in this series, reads 

as follows: 2 

"Private property shall not be taken 
or damaged for public use without just 
compensation having first been made to, 
or paid into court for, the owner, and no 
right of way or lands to be used for 
reservoir purposes shall be appropriated 
to the use of any corporation except a 
municipal corporation or a county or the 
State or metropolitan water district, 
municipal utility district, municipal water 
district, drainage, irrigation, levee, re­
clamation or water conservation district, 
or similar public corporation until full 
compensation therefor be first made in 
money or ascertained and paid into court 
for the owner, irrespective of any . 
benefits from any improvement proposed by 
such corporation, •.• II 

[Emphasis added) 

2 
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In most instances the subject matter of this 

study and the question of benefits in general arise in 
3 

partial taking or severance situations. The problems 

and difficulties of ascertaining the proper measurement 

of just compensation when benefits are involved are, in 

reality, of the same nature as those involved in measur­

ing just compensation when damages are present. In 

other words, the problems studied here are on the other 

side of the coin from those arising under Code of Civil 

Procedure §l248(2), pertaining to severance and conse­

quential damages. 

We have seen in prior studies that, despite 

the fact that the courts have often iterated that a con-

demnee should, insofar as possible and feasible, be left 
4 no worse off after the taking than he was before, they 

have not rigidly adhered to this principle. Thus, to a 

great extent condemnees must bear, without remuneration, 

incidental losses, many consequential losses, and all 

types of general damages, to say nothing of acute hard­

ships they must suffer when the interference with their 

property rights is designated as an exercise of the police 

power. But, by the same token, the courts do not always 

3 
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abide by the principle of indemnity when dealing with 

the issue of benefits. As will be discussed at greater 

length in the course of this study, in the final analysis 

the courts are not only in disagreement among themselves 

as to the correct treatment of these factors but they 

are more often than not internally inconsistent in apply­

ing the rules of both damages and benefits. 

As we have seen in prior studies dealing with 

various types of damages the condemnee suffers in the 

wake of modern public improvements, the entire concept 

of damages needs reappraisal since many of the precepts 

and rules which were formulated in the 19th Century are 

no longer applicable and are presently inequitable and 

unjust in modern society. Similarly, the concept of 

benefits, the importance of which was not recognized at 

the time of the formulation of condemnation procedure a 

century ago, may also be an outmoded one and incongru­

ous with the modern scene. The tremendous acceleration 

in the tempo of takings today, moreover, bas not only 

made it incumbent upon all concerned to re-evaluate the 

rules regarding damages, basically so as to protect the 

condemnee, but has likewise made it necessary to re-

4 



examine the treatment of benefits so as to guard 

against the condemnor's being unduly burdened by ex­

cessive costs in condemnation actions. 

Since World War II, probably more has been 

written about the topic of benefits than about any 

other sipgle area of eminent domain. 5 And yet, there 

probably remains more controversy, a greater deal of 

inconsistency, and a wider variation in the treatment 

of this subject among the various jurisdictions in 

this country than exists in any other particular aspect 

of condemnation law. 

One fairly exhaustive review of the treatment 

given the problem of benefits by the courts may be 

found in a 300-page annotation published in 145 A.L.R. 

1-299 (1943).6 Since that review as well as a number 

of other major articles have set forth a detailed ac­

count of the courts' treatment of the subject, this 

study will try to summarize the writings in the field, 

to focus upon the primary issues involved, and to re-

solve the conflict insofar as possible. No attempt 

will be made to embark upon a rehashing of the detailed 

research that has already been done on the general 

problem. 

5 
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I. PRELIMINARY FACTORS IN THE 

TREATMENT OF BENEFITS 

In order to appreciate the difficulties in­

volved in resolving the plethora of problems connected 

with this subject, two factors must initially be noted. 

First, the different methods or formulas adopted by the 

courts for ascertaining just compensation in severance 

cases are an integral part of and are to some extent 

determinative of the extent and treatment of benefits. 

Second, the definition or definitions utilized for 

distinguishing between special and general benefits are 

of critical importance, particularly from a practical 

point of view. 

A. The Various Formulas For Determining 

Just Compensation in Severance Cases 

It appears that in practice the different 

formulas that are utilized for determining just compen­

sation in the various jurisdictions do not demonstrably 

reflect a significant variation in the amount of the 

awards that each jurisdiction finally arrives at. The 

formulas, nonetheless, are of appreciable importance in 

any discussion of benefits. Indeed, in theory, when 

6 
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benefits are involved, the different formulas should 

bring about appreciably divergent awards. The courts, 

however, apparently have not been governed by the 

strictures of the particular theory of compensation 
7 

that they purportedly are adopting. As a result, a 

logical approach to the problem is often lacking. But, 

in order properly to understand the possible alternative 

solutions available to the broad problem of benefits, 

it is first necessary to look to the formulas adopted, 

at least in theory, by the courts in determining just 

compensation in these instances. 

Succinctly, there are three basic tests for 

measuring just compensation in severance cases. The 

third of these tests is an involved and complex one 

which has been adopted in the State of Louisiana but 
8 nowhere else; and it will not be further discussed. 

/ 
;' 

,/ 
::::two major formulas utilized in the United States I"~ 

(1) The value of the entire property before 
! 

the condemnation less the value of the remainder/aft1 

the condemnation measures just compensation; thi~ t¢st 
, / 

is generally referred to as the "before and afT'E!r'~ test. 

7 
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(2) The second formula, apparently adopted 

in the majority of the states, makes just compensation 

equal to the value of the part taken plus damages to 

the remainder. It may be referred to simply as the 

"value plus damages" method. 

Theoretically, in the vast bulk of severance 

actions, assuming the complete absence of benefits, 

each of these three formulas should produce the same 

result. While the authorities seem to prefer the 
9 

"before and after" test (because of its simplicity), 

a proper application of any of these methods should 

not produce any divergent results -again, save for the 

consideration of benefits. The treatment of benefits, 

however, is radically affected by the adoption of one 

formula in lieu of another -at least from a theoretical 

standpoint. 

The "before 

plied, requires (both 

and after" test, logically ap-
10 special and general) benefits 

to the remainder to be deducted from the award -in other 

words, these benefits may diminish not only the amount 

of the damages to the part of the parcel that remains 

but may likewise diminish the amount of compensation 
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for the part taken, i. e., "value". As the West 
11 

Virginia court in Guyandot Valley Ry. Co. v. Buskirk 

stated: 

"Literally enforced, this rule would 
plainly charge the land owners with 
all benefits, general as well as 
special and peculiar • • • " 

The "value plus damages" method, on the 

other hand, logically should bring about different 

results. Under this theory, the compensation for the 

part taken, being separately assessed, reasonably and 

inferentially may be immune to any deduction because 

of any benefit accruing to the remainder due to the 

improvement. Indeed, this latter method, in the ab­

sence of qualifying statutory language, may not even 

necessitate that benefits be set off from the damases 

to the remainder. 

But, as will be seen shortly, the courts 

have not literally followed the dictates of the 

theories they are purportedly propounding. And the 

rules are hardly even guideposts. 

The California position regarding the two 

formulas -the value plus damages method, and the before 

9 



and after test- is now at least in theory fairly 

clear. Based upon CCP 1248, California adheres to 

the majority formula: value plus damages. Prior to 

the 1872 statute, however, California seemingly had 
12 

adopted the "before and after" test. 

B. The "Distinction" Between Special and 

General Damages 

While the differentiation between the juris­

dictions regarding the method for determining compen­

sation in severance cases is largely theoretical, the 

variation in treatment between special and general 

damages has very practical significance. Indeed, the 

manner in which a jurisdiction approaches this problem 

is quite often decisive of the primary question as to 

whether and to what extent benefits should be offset. 

Some jurisdictions so restrictively interpret special 

benefits that the rule they follow permitting only 

special benefits to be offset against damages has 

little meaning. Contrariwise, other jurisdictions 

broadly interpret special benefits, resulting conse­

quently in the deduction from the award of what other 
13 

courts would describe as general benefits. Clearly, 
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therefore, the formulas for distinguishing between 

general and special benefits are crucial. 

Unfortunately, acceptable statutory defin­

itions of these terms defy human endeavor. Each 

particular taking is peculiar and unique and escapes 

a neat pigeonhole. Most authorities, therefore, 

resign themselves to loosely worded standards. 14 
As 

Justice Holmes once stated: 15 

"It may be that the line between special 
and general benefits is fixed by a some­
what rough estimate of differences. But 
all legal lines are more or less arbi­
trary as to the precise place of their 
incidence, although the distinctions of 
which they are the inevitable outcome 
are plain and undeniable." 

But even the vague definitions adopted are 

often in conflict with each other, so much so that 

the broad question of benefits, already described as 
16 a "bewildering complexity", is further aggravated. 

Among the numerous definitions propounded 

by the courts and the authorities are the following: 

NICHOLS states: 17 

"General benefits are those which arise 
from the fulfillment of the public object 
which justified the taking, and special 
benefits are those which arise from the 

11 
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peculiar relation of the land in 
question to the public improvement." 

ORGEL writes that: 18 

"The courts draw a distinction be­
tween special benefits and general 
benefits, placing in the former group 
those benefits that result in 
increases in value of particular 
properties directly affected by the 
taking and classifying under the 
latter heading, those benefits that 
accrue generally to the public at 
large." 

The Alabama court expressed the distinction 

as follows: 19 

"There is a well-recognized distinction 
between general and special benefits. 
The former is that which is enjoyed by 
the general public of the community, 
through which the highway passes, 
whether it touches their property or 
not. An improved system of highways 
generally enhances all property which 
is fairly accessible to it. But that 
which borders it, or through which it 
extends, has benefits by reason of that 
circumstance which is not shared by 
those which are not so situated." 

20 
The authors of a recent law review Note add: 

"Special benefits are defined as those 
that accrue directly to the particular 
tract in question because of its peculiar 
relation to the public improvement. 
General benefits are termed as those that 
accrue to lands generally in the vicinity 
because of the improvement." 

12 
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An Illinois court, however, refused to so 
21 limit special benefits. It stated: 

"Special benefits do not become general 
benefits because the benefits are common 
to other property in the vicinity. The 
fact that other property in the vicinity 
of the proposed railroad will also be in­
creased in value by reason of the con­
struction and operation thereof furnishes 
no excuse for excluding the consideration 
of special benefits to the particular 
property in determining whether it has 
been damaged and, if it has, the depreci­
ation in value." 

The California courts, following Beveridge 

v. Lew1s,22 a 1902 case, appear (at least, until very 

recently) to have adopted a broader scope of general 

benefits. In that case, the California Supreme Court 

stated: 

"Benefits are said to be of two kinds, 
general and special. General benefits 
consist in an increase in the value of 
land common to the community generally, 
from advantages which will accrue to 
the community from the improvement. 
(Lewis on Eminent Domain, sec. 471). 
They are conjectural and incapable of 
estimation. They may never be realized, 
and in such case the property-owner has 
not been compensated save by the 
sanguine promise of the promoter. 

"Special benefits are such as result 
from the mere construction of the im­
provement, and are peculiar to the land 
in question • • ." 

13 
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The above statements are but a few of the 

multitudinous definitions and distinctions adopted 

by the courts and authorities. They are sufficient 

to show, however, that the vagaries surrounding this 

problem cannot easily be ignored or rectified. 

Upon further analysis, it seems that 

almost all courts hold that a public improvement 

which affects and is common to the entire community 

and which is enjoyed by the public at large may 

yield only a general benefit. Thus, a benefit which 

might attract and increase population or increase 

prosperity or which might improve business activity 

throughout the community is almost always designated 
23 

as a general benefit. This type of community bene-

fit causes little difficulty. Furthermore, at the 

other end of the spectrum, all courts would agree 

that a benefit which is peculiar to the particular 

property owner or has a direct and unique effect 

upon the particular land is a special benefit. 24 

Again, however, numerous benefits resulting 

from public improvements may not be easily placed in 

either of these two categories. Thus, in addition to 

14 
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the "cotllim.mity" Rna "pe'~,llJ.iar" standards, many courts 

often resort: to a third star,dard: Whether or not a 

particular benefit arfecto Q n~ighborhood. And it is 

the letter teet that c"t)ses the mose difficulty. On 

the suxface, this i,s c. eeog:.:aphical mea~tlring device 

and those C,OU~tcl th:tt £0110'.' it uGually label such 

neighborhood bcnciits 0:\;1 g2!leral b'~nefi ts. However. 

numerOl1S court:::: Z'.:£uve to held e neighborhood benefit 

as a general ono, miZreJ.yon that basis a10ne,25 

And EO, :tn 'i:he £tna.! analysi!:: > the problem 

remains ac neoulrn.13, a.s ever., even ,~hen it is broken 

down as the courts ~,ometimes try to do. The myriad 

of situations the.t do tlot e0.9i 1y land themselves to 

labels virtu;'!.i.ly reCl'.Jires that the interpretation of 

these vague stamim:ds be left to the courts to be de-

lineated on a c<lGs-hr-case baoia. Statutory provi-

sions can hardly provide relief in this particular 

aspect of the p:oblem. 

Thus, while an I.mderstanc1.ing of both the 

theoretical for~ulas iaL arriving at just compensa-

tion in severance cases and the elusive distinctions 

between general end spz~inl damages adopted by the 
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courts is vital in order to appreciate the overall 

problem of benefits, neither consideration is con­

ducive to resolution of that problem. Consequently, 

we shall turn our attention to other factors in-

volved, based upon the presumption that the courts 

will continue to follow the general pattern of dis­

tinguishing between special and general damages as 

they have in the past. We also assume that the 

theoretical formulas for ascertaining just compensa­

tion in severance cases, will also continue to have 

little effect one way or the other upon the proper 

treatment of the problem of offsetting benefits. 

II. THE TREATMENT OF BENEFITS: 

AN HISTORICAL BACKGROUND 

In prior studies we have seen how the law 

of condemnation was molded and shaped in the Nine­

teenth Century. It is now apparent that many of the 

doctrines and formulas propounded a century ago are 

today atavistic. Indeed, in some areas of condemna­

tion law, for example, the denial of incidental 
26 

losses, the restrictions imposed can no longer be 
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rationally defended or at least cannot be supported 

by the rationale set forth at the time of their adop­

tion. Similarly, it is clear that the treatment of 

benefits in arriving at compensation were evolved at 

the time that the railroad had a marked effect upon 

the economy in general, and upon the law of eminent 

domain in particular; and though the railroad is of 

less importance in today's economy, and has even less 

direct practical effect upon the modern condemnation 

scene, its imprinter remains as indelible as ever on 

the law of condemnation. 

Early in this nation's history, takings were 

few and those which did occur generally involved un­

claimed and unimproved property or land governmentally 

owned. Since the primary object of condemnation was 

the construction of roads, and since such roads were 

of considerable benefit to the landowner, usually no 

compensation was asked by him for the taki ng of his 
27 property for this purpose. Until the latter part 

of the Nineteenth Century in the United States, as a 

result of these factors, the question of offsetting 

benefits hardly ever arose and its implications seldom 

17 
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were realized. 

Prior to any significant condemnation activ­

ity in the United States, England began to witness a 

necessity for extensive takings, ushered in by rail­

road development. Since "compulsory acquisition" in 

that country was used primarily for the benefit of 

profit making railroads, both the courts and the 

public became sympathetic in their view of the treat-
28 ment to be afforded the condemnee. Not only did 

the condemnation law in that country grant liberal 
29 compensation allowance to the condemnee, but it 

also made a significant distinction in the amount of 

compensation available to the condemnee depending upon 

the nature of the condemning entity. For example, the. 

law at that time in England prohibited the special 

adaptability of the condemned property to be taken 

into consideration in arriving at compensation if the 

taking was for a purpose which could be accomplished 

only by resort to statutory powers. This restriction 

on compensation, however, only applied to condemna­

tions by governmental agencies; privately owned 

porations with the power of condemnation had to 

18 
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30 for this "special value". 

When railroad development was at its height 

in the United States in the latter part of the last 

century, many courts refused to set off general bene­

fits and, in some instances, both general and special 

benefits, from the compensation award, "influenced by 

the circumstances that the condemning corporations 
31 

were usually privately owned enterprises." The 

great bulk of takings at that time, it appears, were 

made by railroads. A North Carolina court summed up 

the differentiation accorded between private and 

public condemnors thus: 
32 

"The distinction seems to be that where 
the improvement is for private emolument, 
as a railroad or water power, or the like, 
being only a quasi-public corporation, 
the condemnation is more a matter of grace 
than of right. and hence either no deduc­
tions for benefits are usually allowed. or 
only those which are of special benefit 
to the owner, but where the property is 
taken solely for a public purpose to pay 
only the actual damages, after deducting 
all benefits. either special or general." 

Concurrently with the position taken by the 

courts in discriminating as between private and public 

condemnors, many state legislatures adopted statutes 
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and many other states adopted constitutional provisions 

prohibiting the offsetting of benefits when property 
33 

was being condemned by other than governmental units. 

During this period, which reached its height in the 

1870's, California also enacted a constitutional pro­

vision, similar to that being adopted in other states, 

which stated that private condemnors had to pay full 

compensation "irrespective of any benefits from any im­

provement proposed by such corporation".34 . The.reason 

for this constitutional provision was enunciated by the 

court in the Beveridse case. There, the court said it· 
35 

was: 

"satisfied that in a proceeding to condemn 
a right of way, at least by a corporation 
other than municipal or by a natural person, 
such benefits cannot be set off against 
damages to lands not taken under our present 
constitution. Prior to the adoption of the 
present constitution the supreme court had 
decided, in a case where it was found that 
there were no special benefits, but only 
general benefits, as I have defined them, 
that such benefits could be set off against 
damages and that by this rule the owner was 
fully compensated. (California Pac. R. R. 
Co. v. Armstrong, 46 cal. 85.) By section 
14, involved here, I believe the people in­
tended to overrule this case and other like 
decisions, so far as af,plicable to private 
railroad corporations. ' 

20 
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During the same time, many states, includ­

ing those that were adopting constitutional provisions, 

also enacted statutory provisions regarding benefits; 

and influenced by the fact that the great bulk of 

takings were by railroads, most of these statutory 

enactments sought to limit the power of the condemnor 
36 

to offset benefits. From out of this welter of con-

stitutional and statutory "reform" the law of benefits 

was propounded. Oftentimes, the primary purpose of the 

enactment of this legislation -to restrict private con­

demnors- was ignored. In other instances, both the 

statutory and constitutional provisions were given 

little, if any, effect. 

We shall examine more closely the evolution 

of these statutory and constitutional provisions in 

California. But before turning to both that aspect of 

the problem, as well as the divergent positions taken 

by the various jurisdictions, it is important to con­

clude this section of the discussion by noting that re­

gardless whether the law of benefits resulted from 

court made law, from constitutional enactment or from 

statutory revision, from all quarters almost everyone 
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seemed to be influenced by the fact that most takings 

were for the benefit of railroads and other private 

condemnors. 

III. THE PRESENT TREATMENT OF BENEFITS 

THROUGHOUT THE UNITED STArES AND 

THE STArED POLICY JUSTIFICArIONS 

FOR THE DIVERSE COURSES 

A. "The Law" In The Various Jurisdictions 

A number of commentators and studies have 

sought to classify the various jurisdictions in the 

United States as falling under one or another of the 

many categories that exist regarding the offset of 

benefits. 37 Repeatedly, however, such classifications 

have proven misleading and inaccurate. Part of the 

reason for these failings has been that quite often 

the courts themselves are far from clear as to the 

rule in their own jurisdictions and their opinions 

are hardly edifying. Still another reason is that 

statutory provisions are often interpreted quite dif­

ferently than one would imagine from a careful read­

ing. Lastly, many of the prior decisions and original 
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statutes are no longer given much effect and, indeed, 

are even today being altered. 

For 

classified by 

example, the State of Wisconsin has been 
38 some recent commentators as falling 

within that class of jurisdictions that permits the 

offsetting of both general and special benefits not 

only from the remainder but from the part taken as 

well. Whether that determination was ever accurate or 

not, a 1960 Wisconsin statute clearly states that only 

special benefits are to be offset, and then only as 
39 against the remainder. In West Virginia, the stat-

ute states that !!! benefits may be deducted from the 
40 

amount of the damages to the remainder; yet, the 

courts in that State appear to have permitted only 

special benefits to be offset against damages. 41 And 

another illustration of the inherent difficulty of 

categorizing in this area of condemnation law is the 

fact that both recent and older authorities have in­

dicated the State of Alabama permits the offsetting 

of both general and special benefits against both 
42 value and damages. The courts in that State have 

pointed out that that classification was incorrect.43 
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Based on the foregoing, it is understandable why 

still another authority has indicated that it is 

impossible to classify almost one-half the States 

of the country in regard to their positions on 

this question. 44 

It is, therefore, with reservation that 

we present even a rough classification of the posi­

tion of the States regarding the offsetting of bene­

fits. The reader should recognize that the follow­

ing categories and the number of States that belong 

under each are somewhat indefinite. 

In general, it may be said that there are 

five notable but different routes followed by the 

various jurisdictions in the country in the matter 

of offsetting benefits: 

1. Benefits -both special and general­

cannot be offset either against damages to the re­

mainder or against the value of the part taken. 

Only a few states appear to follow this 
45 

rule, Mississippi being the chief among these. 

2. Special but not general benefits may 

be offset against damages to the remaining part but 
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not against the value of the part taken. 

Approximately one-half the states appear to 

abide by this formula, including California. 

3. Both special and general benefits may be 

offset against damages to the remainder but may not be 

offset against the value of the part taken. 

This procedure appears to be followed in the 
46 State of New York alone. West Virginia seemingly 

adopted it in a 1933 statute but the courts of that 

State have limited its apPlication. 47 

4. Special but not general benefits may be 

offset against both damages to the remainder and 

against the value of the part taken. 

Some authorities have indicated that this is 

the majority position but, upon close analysis, approx­

imately 14 jurisdictions, including the Federal Govern-

t dh t 't 48 men ,a ere 0 1 • 

5. Both general and special benefits may be 

offset against both damages to the remaining part and 

the part taken. 

It is doubtful that more than two or three 

states 49 adhere to this rule. Like its counterpart 
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--the policy of prohibiting any offset of benefits-­

on the opposite side of the spectrum, few courts are 

prone to enforce it. 

The above, as indicated, are the major class­

ifications; a few other states have adopted hybrid 

rules depending on the nature of condemnor, or upon 

whether the damage is of a severance or consequential 

type. 50 

B. The Conflict In Policy Between The 

Divergent Rules 

In the final analysis, despite the varie­

gated paths followed by each of the states, the con­

flict between them may be summed up as follows: Should 

benefits be offset? And, if so, to what extent? And 

what kind, if any, benefits should be so offset? 

The few jurisdictions that by statute or 

court decision refuse to allow any offsetting of any 

benefits do so primarily based upon their interpreta­

tion of the Constitutional mandates in those states 

that just compensation be made, coupled with the lack 

of any constitutional directive to deduct for bene­

fits.
51 

At times, they appear to buttress this posi-
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tion by asserting that the various constitutions must 

be interpreted so as to compensate the condemnee in 

money. that benefits may not be utilized in lieu of 

money. This argument was advanced almost one hundred 

years ago in the Minnesota case, where one dissenting 
52 justice stated: 

"If the legislature has the right under 
our Constitution to say that a party may 
be compensated for his land taken for 
public use, in 'benefits', it may also 
say that he may be compensated in oxen, 
sheep, provisions, or tobacco, or in any 
other useful or useless thing. Either 
they have no power, or unlimited power, 
to designate the currency or commodity 
in which payment may be made. To my mind 
it seems clear that the Constitution 
properly interpreted gives them no power 
in the premises. When the public or a 
cor~oration takes the property of an in­
div1dual, it becomes indebted to him for 
its value, and should pay that debt in 
that which by the law of the land would 
be deemed a lawful tender in payment of 
any other debt." 

And as the Chief Justice of the Supreme Court of 

Michigan, a little later, stated: 53 

"I cannot believe that the framers of 
our Constitutions, either state or 
national, which provide that private 
property shall not be taken for public 
use without just compensation therefor, 
and that 'private property shall not 
be taken for public improvements in 
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cities and villages • • • unless the com­
pensation therefor shall first be paid,' 
ever anticipated that such compensation 
could be made up of benefits to the owner 
entirely speculative in character, the 
value of which should be estimated by 
persons whose pecuniary interests would 
induce them to place the lowest possible 
value upon the property to be taken. and 
the highest appraisal on the benefits 
claimed. The compensation intended by 
these provisions of our Constitutions is 
the fair cash market value of the prop­
erty to be taken, and the payment intended 
is required to be in the legal currency 
of the country, and it should make no 
difference what incidental benefits the 
owner may be thOUght to derive." 

As will be pointed out later, whatever merit 

there is in this argument is really only applicable 

to offsetting benefits against the value of the land 

taken; it would not appear to have any proper applica­

tion to offsetting benefits as against damages inso­

far as it is difficult, if not impossible, to ascer­

tain the value of the remainder without assessing 

benefits. 

More cogent. however. is the general argu­

ment sustaining the position of these jurisdictions: 

A condemnee is not to be put in the position after 

the taking any worse off than his neighbor who has 
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sustained no injury. Under this latter line of think­

ing, the offsetting of any benefits, whether general 

or special, would relegate the condemnee to a less de­

sirable position than his neighbor, for if the condemnee 

must "pay" for benefits and his neighbor is able to 

receive those benefits for free, the condemnee is put 

in a worse position. Quite frequently, neighboring 

land owners are able to receive special as well as 

general benefits for a public improvement and yet 

these benefited land owners need not pay any special 

assessment and need only contribute to the benefit as 

general taxpayers. 

The crux of the above rationale is that a con-

demnee should be accorded compensation in relation to 

the benefit attained and injury sustained by his neigh­

bor. Thus is created what has been termed an "island 

of equity".54 It can be seen upon reflection that this 

principle, while not necessarily in conflict, is some­

what inconsistent with the principle of indemnity which 

heretofore has been considered the goal of just com­

pensation. The principle of indemnity connotes that 

the condemnee, after the taking, shall be put in the 
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position pecuniarily as good as he would have been 

had there been no taking at all. The "island of 

equity" theory, however, broadens the indemnity 

principle by superimposing upon it not only that the 

condemnee will be left in no worse position than he 

otherwise would have been but for the taking but, 

also, that he will be left in a position no worse 

than his neighbors. 

We shall later return to a further examina-

tion of this dichotomy but before doing so it is well 

to point out what one writer, critical of this adden­

dum to the indemnity principle states: 55 

"Our system of justice embodies the idea 
that when one unit, whether it be human, 
corporate, or political, is in litigation 
with another, the tribunal can do no more 
than create justice between the serties 
to the proceeding; where the con emnee 
his received, he should pay his benefactor 
(in the form of a deduction), and should 
not be heard to complain that some third 
person received but was not required to 
pay." 

56 
Similarly, in 1855, Georgia court stated: 

"What matters it if others have been 
benefited? They are taking no issue with 
those who construct the public work. But 
he whose land has been taken is making 
such issue, and the duty has been devolved 
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on his fellow citizens of ascertaining 
whether or not he has been injured, and 
if so, how much. And can they say he 
has been injured and is justly entitled 
to compensation~ if they find he has 
been benefited? I 

The main battlefield in the war of offsetting 

benefits is between those jurisdictions that permit or 

prohibit benefits to be offset against the value of the 

land taken. In this instance, of course, the reasoning 

of the minority courts that refuse to offset any bene­

fits is somewhat more applicable. Indeed, while few 

jurisdictions accept this rationale insofar as it ap­

plies to prohibiting the offsetting of benefits against 

damages, apparently a majority of the states are will­

ing to adopt such reasoning in regard to offsetting 

benefits against the value of the land taken. The con­

clusion of most courts in such instance is, as express-

ed by an Alabama court: 57 

"The party whose land is taken should 
certainly be paid in full for the land 
actually taken, without regard to any 
benefits accruing to the remaining 
lands; but, when the party seeks to 
recover for the injury or damage to the 
remaining lands, it is difficult to see 
how it can be said that any damage has 
been suffered by reason of the change 
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of grade and making of the sidewalk, 
if the net result of that work has 
been that the land has been benefited, 
and not deteriorated, in value." 

But a number of jurisdictions, both adhering 

to a strict indemnity concept and recognizing a 

purported theoretical inconsistency between allowing 

an offset against the remainder but not against the 

value of the part taken, permit benefits, of one sort 

h b ff i . d 58 or anot er, to e 0 set aga nst the ent1re awar • 

The leading case permitting the offset of special 

benefits against the entire award is Bauman v. Ross,59 

decided by the United States Supreme Court. This case, 

enunciating the federal rule, states: 

"'The just compensation required by the 
Constitution to be made to the owner is 
to be measured by the loss caused to him 
by the appropriation. He is entitled to 
receive the value of what he has been de­
prived of, and no more. To award him 
less would be unjust to him; to award him 
more would be unjust to the public. 

Consequently, when part only of a parcel 
of land is taken for a highway, the value 
of that part is not the sole measure of 
the compensation or damages to be paid to 
the owner; but the incidental injury or 
benefit to the part not taken is also to 
be considered. When the part not taken 
is left in such shape or condition as to be 
in itself of less value than before, the 
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owner is entitled to additional damages 
on that account. When, on the other 
hand, the part which he retains is 
specially and directly increased in 
value by the public improvement, the 
damages to the whole parcel by the ap­
propriation of part of it are lessened. 
* * * The constitution of the United 
States contains no express prohibition 
against considering benefits in estimat­
ing the just compensation to be paid for 
private pro.perty taken for the public 
use; and, for the reasons and upon the 
authorities above stated, no such pro­
hibition can be implied; and it is 
therefore within the authority of con­
gress, in the exercise of the right of 
eminent domain, to direct that, when 
part of a parcel of land is appropriated 
to the public use for a highway in the 
District of Columbia, the tribunal 
vested by law with the duty of assessing 
the compensation or damages due to the 
owner, whether for the value of the part 
taken or for any injury to the rest, 
shall take into consideration by way of 
lessening the whole or either part of 
the sum due him, any special and direct 
benefits, capable of present estimate 
and reasonable computation, caused by 
the establishment of the highway to the 
part not taken.· 11 

In answer to the argument that offsetting 

benefits against the part taken would put the con­

demnee in a worse position than his neighbors, a 

later Federal court, in Aronson v. United states,60 

pointed out that a failure to offset such benefits 
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would destroy the balance and equality of the rule 

that the owner is entitled to receive the value of 

what he has lost but no more. "It is not easy," 

said the Aronson court, "to perceive any other mode 

of arriving at a just compensation than by consider­

ing all the consequences of the act complained-of; 

whether they enhance or mitigate the injury." Still 

another court in a more summary fashion dismissed the 

"island of equity" principle. In a very early Indiana 

decision the court stated: 6l 

" • • • if others, whose property 
the public exigency does not injure 
are equally benefited, it must be 
set down as one of those chances by 
which fortune distributes her favors 
-a distribution which no legislature 
or other earthly power can render 
equal among men." 

Thus, the federal courts and an appreciable 

minority of states adhere to an indemnity principle 

which takes into consideration only the equities that 

exist as between the condemnor and condemnee. The 

relative pOSition that the condemnee may have vis-a­

vis his neighbor is apparently dehors the scope of 

consideration. Yet, upon even closer analysis, the 
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federal government and most of the states in this 

category do not fully adhere to their interpretation 

of the indemnity principle. For most of these juris­

dictions do take into consideration the status of 

the condemnee in relation to his neighbors insofar 

as general benefits are concerned. The great bulk 

of these states prohibit the offsetting of general 

benefits from either the part taken or the remainder. 

That most of those states that profess to 

adhere to the indemnity or restitution principle by 

permitting benefits to be offset against the part 

taken are inconsistent in their rationale is exem-

plified by their refusal to follow this theory in 

regard to offsetting general benefits. For example, 

one court has set forth a hypothetical case justify­

ing its position for refusing to deduct for general 

benefits. The court stated: 62 

"Perhaps a simple illustration will 
serve to show why only special benefits 
peculiar to that property should be 
deducted from the damage caused, and 
not those benefits which are common to 
all properties similarly situated. 
Suppose a series of lots abutting on a 
common street, only one of which is in­
jured by the grading and paving of that 
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street. The one lot has suffered damage 
to the extent of $500, but has been 
specially benefited to the extent of $100 
by the removal of a deep and malodorous 
mudhold immediately in front of it, while 
every lot abuttinf on that highway, in­
cluding plaintiff s has been enhanced in 
value ~250 by reason of the better grading 
and paving. Clearly the city has the 
right to deduct the $100 special benefit 
from the total claim, leaving $400 as the 
amount necessary to restore plaintiff's 
lot to the same relative value it bore to 
other lots on that street before the im­
provement. But what of the $250 benefit 
common to every lot due to a general en­
hancement of values because of the improve­
ment? Should it also be deducted? Clearly 
not. For if it is, plaintiff is the only 
property owner on the street to lose the 
general enhancement of values common to all 
properties, and to which he is entitled as 
taxpayer. Every other owner retains his 
additional $250, and so should plaintiff, 
for the $400 restores his lot to the same 
relative value it possessed immediately 
before the improvement, thus placing it on 
a plane of equality with the other lots 
similarly situated, and ready to share 
with them in the general enhancement of 
values." 

While there is undoubtedly considerable merit in that 

position, and indeed we are in concurrence with it, 

it must be recognized that it is not consistent with 

the same court's position of offsetting special bene­

fits against the remainder. 
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Indeed, approximately 90% of the jurisdictions 
63 adhere to the principle as set forth by a Utah court: 

"If such benefits are not excluded, then 
the property injured is not placed on an 
equality with property on the same street 
affected by the same public improvements 
but not injured thereby. If compensation 
for injuries is to be reduced by general 
benefits, then property not injured gains 
by whatever such benefits add to the 
property, while injured property is taxe. 
wi th them in the very attempt of making 
compensation. To deduct these general 
benefits, therefore, would result in not 
making full compensation at all, because 
something would be withheld from the in­
jured property which would be enjoyed by 
property not injured." 

The minority position on this point, permitting 

the deduction of general benefits, is likewise similar 

to the rationale set forth by those cases that allow 

special benefits to be offset against the part taken. 

These cases assert that the property owner is not 

damaged merely because his neighbor may be benefited to 

a greater extent, or that the owner cannot demand a 

premium but only just compensation or, lastly, that if 

there is a hardship, it is for the legislature to 

rectify the situation. As an early Kentucky court put 

it: 64 
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"The advantages which the owner may 
derive from the construction of the 
road are not in the least diminished 
by the fact thst they will be enjoyed 
by others, nor does it furnish any 
reason why they should be excluded 
from the estimate in comparing the 
advantages and dieadvantages that 
will result to him from tne establish­
ment of the road. Other persons, it 
is true, may enjoy the same advantages, 
without being subjected to the same in­
convenience, but this results from the 
nature of the improvement itself, and 
does not in any degree detract from 
the value of these advantages to the 
owner of the land through which the 
road passes." 

This minority position, permitting general 

benefits to be offset, is in effect a strict "before 

and after" test. Most courts, at least insofar as 

general benefits are concerned, believe that a greater 

injustice results by applying this principle strictly 

and, therefore, in this context adopt the position 

which compares one property owner with another as the 

proper approach, rather than the approach which would 

put the property owner on one side and the taxpayer 

on the other. 

In the final analysis, what the courts appear 

to be doing is trying to create a balance as between 

the property owner and the taxpayer. In doing so, they 

have, at least from a theoretical position, run into 

internal inconsistencies in reasoning. A considerable 
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proportion of the states have achieved this balance 

by adhering to the indemnity approach in permitting 

special benefits to be offset against both the part 

taken and the remainder while following an "island 

of equity" approach in prohibiting general benefits 

to be offset. Those states that permit special (but 

not general) benefits to be offset only against the 

remainder also fail to follow either principle com­

pletely. Only the two extreme categories are con­

sistent: That which prohibits any offsetting of 

benefits ("island of equity" theory), and that which 

permits all benefits to be offset from the award (the 

indemnity theory).65 

Those that advocate a complete indemnity 

position, i.e., call for both general and special 

benefits to be offset against both the part taken and 

the remainder, or the "before and after" test, fre-

quently assert that the benefits -including general 

benefits- that a condemnee receives as a result of a 

public improvement should be treated in the same 

manner as damages; and that it is only proper to 

offset such benefits. Adhering to this line of 
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reasoning, 
66 written: 

two attorneys for public bodies have 

"For example, a farmer on an unpaved 
county or private road may be served 
with an improved farm-to-market road 
for distributing his products follow­
ing taking of a small part of his land. 
A retail businessman may see the number 
of cars passing his establishment every 
hour increase from 10 to 100. A home 
owner may have travel time from his 
residence to the center of town reduced 
one-half. The owner of former 'swamp 
land' may be favored and enhanced by 
the location of service roads and an 
interchange to a new limited-access 
highway in close proximity to or through 
his property where only a portion is 
taken. A landlocked timber or agricul­
tural area may be enhanced following con­
struction of a limited-access highway. 
Upon reflection, everyone will agree 
that a retail establishment may have a 
warehouse full of salable goods, but 
that merchandise will not move until 
the inventory is displayed for customer 
inspection. Land is largely influenced 
by the same rules of human behavior and 
experience. Following construction of 
a limited-access highway, previously 
landlocked timber and agricultural land 
will be opened, displayed and put on the 
market to thousands of people who other­
wise would never have seen or been 
familiar with the particular areas in­
volved, and the travel time between that 
property and the urban areas will be re­
duced to save many thousands of man 
hours. Prior to the construction of a 
new land service or limited-access high­
way, rural property may have been served 
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only by a narrow, inadequate county road. 
The property likely will become adaptable 
for a higher or better use -residential 
or subdivision- and frequently, such prop­
erty will enjoy frontage on a highly de­
sirable road, These and many other fac­
tual situations suggeSi: and present the 
issue and extent of enhancement. The test 
of benefit is the same as the test of 
damage -the effect of the oroject on the 
subject property in the opInion of the 
valuation expert and the factual situation 
reflecting benefits 0:: d8m!1.ge. 

"Just compensation requires a full indemnity, 
but nothing more. It means a balancing of 
things against each other -a balancing of 
benefits against loss and damages. When a 
condemno~ acqllires a pert of a parcel of 
property for a use that carries into the 
remaining tract a value equal to or in 
excess of the part acquired, then the owner 
has lost nothing, and he has received just 
compensation. The application of any con­
trary rule obviously "70uld be unjust to the 
public. " 

There is, however, a serious and vital in­

consistency in the foregoing logic. For in most of 

the examples given in the above-quoted ~tatement, there 

appears to be a general benefit. Yet, as we have seen 

in prior studies, when the situation is reversed and 

because of the public improvement, the condemnee is 

injured by diversion of traffic from his land or by 

being forced to travel a more circuitous route to 
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reach it or by the similar exercise of police power, 

he is not awarded damages for such "inconveniences". 

In other words, his home may be further away from the 

main flow of traffic or all traffic may be diverted 

from his premises and yet he would, according to uni­

versal application of the law, not be recompensed for 

such a loss. It is damnum absque injuria. Thus, since 

the indemnification theory does not hold in instances 

where a condemnee may suffer general damages, it does 

not follow that general benefits should be offset. 

IV • THE CALIFORNIA POSITION AND ITS 

EVOLUTION 

The law of benefits in California, while not 

entirely clear (despite the fact there has been no 

significant statutory or Constitutional change in 

almost ninety years), appears to amount to the follow­

ing: In actions instituted by public condemnors, this 

state follows the large bulk of jurisdictions that 

permit special benefits to be offset against damages 

to the remainder; benefits usually may not be offset 

against the value of the part taken. The refusal to 
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offset benefits against the part taken is justified 

based upon the language of §1248(3). It has been re­

affirmed on a number of occasions by the California 
67 courts. General benefits at least in right of way 

and reservoir takings may not be offset against either 

the value of the part taken nor damages to the remain­

der.
68 

This latter position has been in California, 

as in almost all of the jurisdictions, judicially en­

grafted on the statute. 

When a private corporation or individual is 

the condemnor, the rule is probably different and, 

indeed, less clear cut. It seems that private con­

demnors do not have the advantage of offsetting either 

general or special benefits under any circumstances. 

This prohibition, though not specific in case law, is 

supported by the interpretation of Article I, §14, of 

the California Constitution as enacted in 1879. In 

light of various court decisions, however, the effect 

of the rule is in doubt. 

The history of the interpretation and treat­

ment given to benefits in California is not only 

interesting in and of itself but also is helpful in 
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understanding the p,7es6Ilt rulelL To begin with, 

prior to both the enactment cf §l248(3) and the 

adoption of the Constitutional provision pertaining 

to benefiti:l. the courts of thic state had seemingly 

adopted a strict "before and c.fter' test, In 1866. 

California Supreme Court in ~F:r:'ancisco! A&S R. 
69 Coo v. Caldwell tmG pre3ented with the question as 

to whether or not balCfits may be offset against the 

value of the le.nd taken. The California Supreme 

Court held that there could be such an offsetting. 

In so doing, :i.t touched upon each of the numerous 

arguments usually presented by each side on this 

question. It stated: 

"But in a!lcertaining what is just 
compensation the Question is presented, 
in the cG.se before u~, as to the power 
of the Legisla.tUl:e to declare and de­
termine that benefits which may result 
to him whose property shall be taken 
by the enhancement of the value of his 
remaining prope~ty. which io of the 
parcel of that taken, by rsason of the 
construction of the railroad, shall be 
estimated and set off i.n satisfaction 
or in part satisfaction of the compen­
sation to \·;hicb. he may be entitled for 
the particular property taken frOID him 
for the uSe of the public. The opinions 
or jurists on this subject ar.e found, 
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on examination, to be widely diverse 
from each other. On the one side it 
has been maintained that compensation 
to the extent of the value of the 
land taken must be made in all cases, 
without any deduction on account of 
any benefit or advantage which may 
accrue to other property of the owner, 
by reason of the public improvement 
for which the property is taken • • • 

"In support of this view it is argued 
that the enhancement of the value of 
other property of the owner of the 
land proposed to be condemned to public 
use, which may be of the parcel of that 
taken, is merely the measure of such 
owner's share in the general good pro­
duced by the public improvement; and 
why, it is asked, is not the owner in 
such case justly entitled to the in­
crease in the value of the property 
thus fortuitously occasioned, without 
paying for it? His share in the benefits 
resulting may be larger than falls to 
the lot of others owning property in the 
same vicinity, and it may not be so large, 
and yet he alone is made to contribute 
to the improvement by a deduction from 
the compensation which is awarded him by 
sovereign behest as a pure matter of 
right, though others whose property may 
adjoin the public work are equally with 
himself benefited by it. On the other 
side it is maintained that the public 
is only dealing with those whose prop­
erty is necessarily taken for public use, 
and that if the property of such persons 
immediately connected with that taken, 
but which remains unappropriated, is en­
hanced in value by reason of the improve­
ment, then, thereby the owners receive a 
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just compensation for the lands taken to 
the extent of such enhancement, and if 
thereby fully compensated they cannot in 
justice ask for anything more • • • 

"The weight of authority appears to be 
in favor of allowing benefits and 
advantages to be considered in ascertain­
ing what is a just compensation to be 
awarded in such cases, and it seems to us 
that the reasons in support of this view 
of the subject are unanswerable. 

"Just compensation requires a full indem­
nity and nothing more. When the value of 
the benefit is ascertained there can be 
no valid reason assigned against estimat­
ing it as a part of the compensation 
rendered for the particular property taken. 
as all the Constitution secures in such 
cases is a just compensation, which is all 
that the owner of property taken for public 
use can justly demand. The Constitution 
does not require the compensation in such 
cases to be rendered in money, though in 
the estimation of benefits their value 
must be measured by the money standard • • • 

"Their duty [the Commissioners] is to 
ascertain what is a just compensation to 
the owner, and when the land of which he 
is deprived is a part only of a tract 
such compensation may be ascertained by 
determining 
without the 

"Corrective" action was not long in coming. 

In 1872, as part of the enactment of the Code on Emi-
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nent Domain,: the Legislature adopted §1248(3) of the 

CCP. This provision discarded the strict "before and 

after" test and prohibited the court from offsetting 

benefits from the value of the part taken. It seems 

probable that the Legislature primarily had in mind 

the holding of the Caldwell case; and it should be 

noted, once again. that the condemnor in that action 

was a railroad. Thus, to a large extent, it appears 

that §1248(3) was motivated by a feeling that private 

condemnors should not be allowed this liberal offset 
70 advantage. 

Thereafter. in 1879, the Constitution pro­

vision was enacted. This provision in Article 1, §14, 

included a number of considerations. First, as in­

dicated in a prior study,71 the citizenry appeared to 

be primarily concerned with remuneration for conse­

quential damages that often accompanied railroad 

takings and were, theretofore, noncompensable. Second­

ly, the section also concerned the guaranty of a jury 

trial coupled with a further protection to the con­

demnee that the property would not be taken without 

first insuring and granting just compensation. More-
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over, the clause preventing the offsetting of bene­

fits exempted cunicipal (and later almost all public) 

agencies. Once again, the discrimination against 

private condeonors, particularly railroads, was evi-
72 

dent. 

There has been little difficulty in inter­

preting 51248(3). No condemnor, it seens, cay off­

set benefits against the part taken. Moreover, only 

special benefits cay be offset against the recainder. 

Probably special benefits cay be offset ~nly in 
73 

favor of public condemnors. 

The Constitution provision clearly denies 

private condemnors this liberal exemption; however, 

it should be noted that the cases are still a bit 

adbiguous and not entirely settled to the effect 

that private condemnors are not afforded this privi-
74 

lege. The Beveridge case, supra. discusses the 

question of special and general benefits and the dis­

tinction between them. If the case decided that 

private condecnors cay not offset any benefits (as 

the Constitution reads), then there appears to be no 

reason why the court would have been concerned with 
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the distinction between general and special benefits. 

Indeed, there is language in that case which suggests 

that it is possible that special benefits cay be off­

set against the reoainder even though the condemnor 
75 

be a private agency. 

v. . CONCLUSIONS AND RECOMMENDATIONS 

In the final analysis, we are confronted 

with two questions: 

(1) 

(2) 

Should benefits be offset against 

both the part taken and the remainder. 

against only the reoainder, or not at 

all? 

If benefits cay be offset to soce 

extent, sbould this include general 

or only special benefits? 

In an effort to arrive at a ''balance'' and 

to bring about just coopensation which is just both 

to the condemnor and the condermee, we are imnediate-

1y concerned with the basic policy consideration. 

Shall we abide by a strict concept of indemnity (or 

restitution) theory or does just coqpensation connote 
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that a condemnee shall be left after the taking ~ 

as good a position as his neighbors; that is to 

say, shall we adhere rather to an "island of equity" 
, 

theory. A resolution of this conflict is most diffi-

cult, primarily because each approach has consider­

able merit and neither approach is wholly satisfac­

tory. It is, indeed, apparent that it is just 

because of this dilemma that most courts throughout 

the country have fashioned a combination of rules 

that negates either a full acceptance or a full 

rejection of either of these approaches. 

To begin with, we find it unreasonable to 

accept either of the extremes. To allow no benefits 

to be offset under any conditions certainly would 

allow property owners to benefit at the direct ex­

pense of a public agency. A condemnee would be able 

to receive damages to his remainder, and yet at the 

same time profit by a benefit which could easily 

mitigate the entire measure of damages and would in 

reality frequently put him in a position not only 

superior to that that he would have had in the ab­

sence of condemnation but superior to that of his 

50 



c 

c 

c 

neighbors. On the other hand. to allow all type 

benefits to be offset would certainly and clearly 

put him in a worse condition than his neighbor; 

but more crucial, as will be seen. it will not 

afford him a.reasonable opportunity to be put in 

as good a pecuniary position after the taking as 

he was before. Thus. in the final analysis. the 

question is which of the two theories - the indem­

nity (restitution) or the "island of equity" - is 

to be given greater importance. 

Should special benefits be offset against 

the value of the land taken? A strict interpreta­

tion of the indemnity principle would necessitate 

that this question be answered in the affirmative. 

While we may find some merit in the contravailing 

policy, there seems no sufficient justifiable reason 

why a condemnee should, as a result of a taking, be 

placed in a position after the taking more benefi­

cial than that which be would have bad if there had 

been no taking at all, at least insofar as special 

benefits are concerned. A simple example will under-

score this conclusion. If a strip of land, but a 
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small proportion of the condemnee's property, is 

taken and has a value, say, of $10,000.00, but 

because of the improvement in the manner proposed 

the remainder is specially benefitted to the extent 

of $100,000.00, to allow the condemnee to be given 

$10,000.00 as "just" compensation for the part taken, 

while he retains the entire benefit, does not strike 

us as equitable. The argument that the condemnee 

must be paid in money for the part taken should not 

prohibit a liberal offsetting policy. It is to be 

noted that such argument loses some of its force 

when it is recognized that special benefits may be 

offset against damages to the remainder - thus not 

all damages are paid for in money. 

Of course, it may be that in certain in­

stances an acceptance of the indemnity principle in 

this context may put a condemnee in a position some­

what inferior to that of his neighbors who also may 

have been specially benefitted but who are usually 

not taxed and assessed for their gain. But as ind!-
76 

cated before: 
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" •••• if others, whose property the 
public exigency does not injure are 
equally benefitted~ it must be set down 
as one of those chances by which for­
tune distributes its favors - a distri­
bution which no legislature or other 
earthly power can render equal among 
men." 

Moreover, the adoption of the "island of 

equity" principle in regard to offsetting special 

benefits against the part taken leads to very im­

practical results. For example, some neighbors may 

be specially benefitted more than others. Some 

neighbors may be benefitted to a greater or lesser 

desree than the condemnee. With whom shall the 

condemnee be compared? And shall he receive~ 

offset-free~ the amount of special benefits of a 

neighbor on his left or a neighbor on his right? 

And are we to open up to the courts the question of 

ascertaining the amount and extent and the differ­

ences of benefits realized throughout the neishbor­

hood? These questions have not been broached by any 

court, to our knowledge, but a strict a,dherence to 

the "island of equity" concept would certainly make 

them relevant. As a result of these inequities we 
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would consider that the better rule in these circum-

stances would be that adopted in the federal juris­

dictions and throughout a number of states to the 

effect that special benefits may be offset against 

the award, and not just the remainder. It is a rule 

which is more practical and certainly not less 

equitable to all concerned. It is also in harmony 

with previous recommendations made in other studies 

in this series. 

Thus, we are brought to the second main 

consideration: should the indemnity principle be 

strictly interpreted so as to offset general as 

well as special benefits. As indicated above. this 

i8 essentially an extreme position, taken by no 

more than three jurisdictions in the country. We, 

too, must emphatically reject it. To begin with, 

there is some merit in the "island of equity" con­

cept and the adoption of this extreme position would 

completely disregard that principle. In People v. 
77 Thompson, a 1954 case, the California Supreme 

Court approved the trial court instruction, which 

stated: 
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lIyou are instructed that the chance that 
land will increase in value as population 
increases and new facilites for trans­
portation and new markets are created is 
an element of value quite generally taken 
into consideration in the purchase of land 
in estimating its present market value. 
If a part of one ' s property is taken for 
the construction of a highway, he stands 
in reference to the other property not 
taken like similar property owners in the 
neighborhood. His neighbors are not re­
quired to surrender thIs prospective en­
hancement in value in order to secure the 
increased facilities which the highway 
will afford. If he is compelled to con­
tribute all that he could possibly gain 
by the improvement while others in all 
respects similarly affected by it are not 
required to do so he does not receive the 
equal protection of the law. The work is 
not being done for his benefit. The law 
will not imply a promise on his part to 
pay anything toward it. 

"To compel him to give up or pay full 
value for his share of the common or gen­
eral benefit while others are allowed to 
retain it is to deny him equal protection 
of the law." 

But if this factor, in light of what has 

been said before, cannot itself support the position 

that general benefits should not be offset, certainly 

two other factors necessitate such a conclusion. 

First. general benefits are of a nebulous and uncer­

tain nature, so much so that to offset them would be 
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to diminish a condemnee 1 s award based upon enhance­

ments which are, by their very nature, speculative 

and conjectural. The California Supreme Court 

recognized this in the Beveridge case, supra. 

There the court stated: 

"In the first place, such benefits are 
uncertain, incapable of estimation, 
and future. Compensation must be made 
in money and in advance. The property­
owner, therefore, cannot be compelled 
to receive his compensation in such 
vague speculations as to future advan­
tages, in which a jury may be induced 
to indulge." 

Such an elusive concept, inherently vague, would not 

be a proper instrument for reducing a condemnee 1s 

award; it could easily tend to deny just compensa­

tion. 

And, lastly, connected with the above 

reasoning, is the fact that allowing these teneral 

benefits to be offset would be entirely inconsistent 

with the established policy and rule that a condem­

nee is not to be afforded general damages. Since a 

condemnee may not receive compensation for injury 

suffered in common with his neighbors in the commu­

nity reSUlting from such things as diversion of 
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traffic or circuity of travel, because they are 

general, it would be exceedingly improper to 

penalize him for an improved travel pattern or 

other similar general benefit. 

It should be additionally noted that this 

position regarding the prohibition against offset­

ting general benefits is one that is not entirely 

settled in this state. The Beveridge opinion 

seemed to establish that, under no circumstances, 

can general benefits be offset. However, a subse­

quent District Court of Appeals case, Crum v. Mt. 
78 

Shasta Power, cast some doubt as to whether or 

not this rule applies in all cases. For the court 

in the Crumcase enigmatically stated: 

"The rule in California is well 
established in eminent domain cases, 
other than those which involve rights 
of way, to the effect that both gener-
al and special benefits which accrue 
to either the portion of property 
which is taken or that which remains, 
may be considered and set off a~ainst 
the damages which are assessed. 

Accordingly, it is recommended that statu-

tory language be adopted indicating that in all cases 

special benefits may be deducted from the entire 
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award and that in no instance may general benefits 

be deducted from any part of the award. 

The above statutory "reform" may be 

brought about by the legislature. In all cases 

concerning public condemnors (municipalities, coun­

ties or the state) this policy may be "corrected" 

by simple statute, but because of the clear prohi­

bition in the Constitution, it would take a Con­

stitutional amendment to afford this liberal off­

set policy to private condemnors. As indicated 

throughout this study, much of the confusion and a 

good deal of the present distinctions regarding 

benefits may be traced to the fact that rules were 

propounded at the time when most of the takings 

were brousht about by railroads and other private 

condemnors. And, as indicated, the legislature 

and the people considered that a discrimination 

was in order, particularly insofar as these pri­

vate condemnors were exercising an extraordinary 

power and were gaining an advantage which was of 

dubious validity at best. 

On closer analysis, we find it difficult 
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to sustain this-1iiscrimination today. If railroads 

or other private condemnors take private property 

under the eminent domain code. a discrimination 

against them will not necessarily redound to the 
79 public's advantage, as was formerly thought. For 

a private corporation that has to pay an increased 

award will undoubtedly pass that additional cost on 
SO to the general public through rate increases. The 

public. therefore. does not gain by such discrimina­

tion. Moreover. it does not appear to be logical 

to cause a differentiation as to the amount the 

condemnee will receive depending upon the nature 

of the condemnor. at least in that area of the law 

where the private condemnor is given no undue advan­

tage. Accordingly, therefore. there seems no reason 

or grounds for sustaining this anachronism and the 

Constitution should eliminate this discrimination. 

Before concluding. it may be recalled 

that in prior pages of this study we indicated that 

the California courts, generally, have adopted and 

adhered to a fairly sound definition and interpreta­

tion of general and special benefits. While recog-
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nizing that a fine differentiation between these 

types of benefits is a difficult one, by and large 

the California courts have followed the majority 

position in most difficult fact situations and have, 

accordingly, adopted reasonable and just guide lines. 

However, in a very recent case, City of Haywood v. 
81 

Unger, an August 1961 District Court of Appeals 

decision, the California court appears to have 

veered in a dubious direction. In the Unger case 

the Court held that an improvement to an existing 

city street which resulted in an increase in traf­

fic in the neighborhood was a special rather than 

a general benefit. Not only is such a holding 

contrary to the great weight of authority,82 but 

it is also unreasonable and unfair; for it is quite 

clear, in California and elsewhere, that a change 

in traffic pattern on an existing street or highway 

is a general not a special damage. Thus, the con­

sultants believe that the Unger court was in error 

and, though there does not appear to be a feasible 

way in which meaningful statutory language can be 

devised to insure against such rulings, it is hoped 
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that the Unger case does not mark a beginning of 

a trend in this direction. 

It is well to make reference and consider 

one further aspect of the problem of benefits. 

While a subsequent study will devote itself entire­

ly to the question of burden of proof in eminent 

domain actions, it is pertinent to recognize here 

that as a general rule the burden of proof regard­

ing benefits is placed upon the condemnor. No cases 

in California, however, specifically indicate that 

this state follows the general rule in this regard. 

Statements are found in various texts and digests 

that this is the accepted rule and a number of 

cases in other jurisdictions state that the condem­

nor botb must plead and bear the burden of proving 
83 the extent, if any, of benefits. 

Insofar as the condemnee usually must bear 

the burden of proof in regard to value and damages, 

it seems appropriate that anything which would go to 

offset compensation should be both pleaded and 

proven by the condemning body.84 Accordingly, it is 

recommended that statutory provision be made 
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indicating that the burden in these instances is 

to be borne by the condemnor. 
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FOOTNOTES 

(1) This section was originally enacted in 1872. 

Subsequent amendments (1889, 1911, 1913, 1915, 

1953) did not in any way change the wording of 

subsection 3 herein discussed. 

(2) This constitutional provision was enacted in 

the 1879 Constitution and its primary purpose 

apparently was to allow the condemnee the right 

to receive compensation for various types of 

damages theretofore held non-compensable. See 

Study "Taking Possession of Passing of Title 

In Eminent Domain Proceedings," pp. B-3l-33 

(Oct. 1960) (This series). 

(3) The question of benefits, and whether or not 

they should be offset against the award, also 

arises in situations where there is no taking 

of the property but merely a consequential 

damage. However, since almost all jurisdic­

tions treat the question of benefits in conse­

quential damage-type cases in the same manner 

as in severance cases, the Study shall not 
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differentiate benefits as between consequential 

and severance instances. See 1 ORGEL on VALUA­

TION under EMINENT DOMAIN, § 7 nn. 57, 59. (2d 

Ed. 1953) (hereinafter cited as "ORGEL"). See 

also Note, "Right to Set-off Benefits Against 

Damages to Property in Eminent Domain Proceed­

ings", 46 vl.VA. LAW Q. 320 (June 1940). 

(4) See United States v. Miller, 317 U.S. 369 (1943) 

See, generally, Study "Taking in Eminent Domain 

Proceedings" and "The Treatment of Consequential 

and Severance Damages in Eminent Domain" (This 

series). See also, Phelps & Bishop "Enhancement 

in Condemnation Cases," 7 RIGHT OF WAY 8 (1960); 

2 Kaltenbach, JUST COMPENSATION 25 (Apr, 58); 

Note, 43 IOWA L. REV. 304 (1958); Kaltenbach, 

JUST COMPENSATION, Special Bull. #10, (1959). 

(6) ANNOT., "Deduction of Benefits in Determining 

Compensation or Damages in Eminent Domain", 

145 A.L.R. 7 (1943). 

(7) See, e.g., 1 ORGEL §7. 

(8) See La. Society v. Board of Levee Comm1rs., 

143 La. 90, 78 S. 249 (1918). 
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(9) See 4 NICHOLS on EMINENT DOMAIN 336 (herein­

after cited as "NICHOLS"); Diamond, "Condem­

nation Law," 23 APPRAISAL JOUR. 564, 574 (1955); 

1 ORGEL §65. 

(10) See Note, Univ. of Ill. L.F. 313, 324-25 (1960). 

See generally cases collected in 1 ORGEL §7 n. 

57. 

(11) 57 W. Va. 417, 50 S.E. 521 (1905). 

(12) See discussion at pp. , infra. 

(13) Note, Univ. of Ill. L.F. 313, 330 (1960); 

Brand v. Union Elevated R.R., 258 Ill. 133, 

101 N.E. 247 (1913). 

(14) See, e.g., Kaltenbach, JUST COMPENSATION, 

"Benefits" Special Bull. no (1959). 

(15) Lincoln v. Board of Street Comm'rs., 176 Mass. 

210, 213, 57 N.E. 356 (1900). 

(16) 1 ORGEL 40-41. 

(17) 3 NICHOLS §8.6203. 

(18) 1 ORGEL 41. 

(19) McRea v. Marion County, 222 Ala. 511, 133 S. 

278 (1931). 

(20) Note, 43 IOWA L. REV. 303, 305 (1958). 
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(21) Peoria B&C Traction Co. v. Vance, 225 

ILL. 270, 273, 80 N.E. 134 (1907) 

(22) Beveridge v. Lewis, 137 C. 619, 623-24, 

67 P. 1040 (1902). 

(23) Annot., 145 A.L.R. 55-58 (1943). Similarly, 

an increase in market value, in itself, will 

not in most jurisdictions, justify a benefit 

as being classified as a special benefit. 

Id. at 84-85. 

(24) Idem at 77, et seq. 

(25) See, e.g., San Luis Valley Irrig. Dist. v. 

Nofsinger, 85 Col. 202, 274 P. 827 (1929); 

Forest Preserve Dist. v. Chicago Title & 

T. Co., 351 Ill. 48, 183 N.E. 819 (1932). 

(26) See Study, "Incidental Losses in Eminent 

Domain" (this series). 

(27) "Eminent Domain Valuations In an Age of 

Redevelopment: Incidental Losses," 67 

YALE L. J. 61, 65 (1957). 

(28) Ibid at 65-67. 

(29) See nn. 26, 27, supra. 

(30) See 9 & 10, Geo. 5, c. 57, §2(3)(1919)j 
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McCORMICK, DAMAGES, 524, 526, n.24. 

(31) 1 ORGEL 45. 

(32) See Elks v. Board of Commissioners, 

179 N.C. 241, 245, 102 S.E. 414 (1920). 

A rough estimate of the cases on the 

books prior to 1900 indicates that almost 

half of the condemnation actions involved 

railroads. 

(33) See individual state constitutional pro­

visions collected in Annot., 170 A.L.R. 

at 158-299. 

(34) Cal. Const., art. 1, §14. 

(35) 137 Cal. at 624. 

(36) See n. 33, supra. 

(31) See, e.g., Phelps and Bishop "Enhancement 

in Condemnation Cases," 7 RIGHT OF WAY 8, 

11; 2 LEWIS EMINENT DOMAIN 1177 (3d Ed. 

(1909); Bauman v. Ross 167 U.S. 548 (1897) 

ANNOT. 145 A.L.R. 16 et seq.; Kaltenbach, 

JUST COMPENSATION, "Benefits", Spec. Bull. 

!FlO (1959); Enfield and Mansfield "Special 

Benefits and Right of Way Acquisition" 
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25 APPRAISAL JOURNAL, 551, 555 (1957); 

Note, 46 W. VIR. L.Q. 320 (1940); 

McCORMICK, LAW OF DAMAGES 548; Note, 43 

IOWA L. REV. 303, 305 (1958). 

(38) Phelps and Bishop "Enhancement in Condem-

nation Cases" cited at note 37, supra. 

(39) Wis. Laws, 1959, § 32.09(3). 

(40) W. Va. Code, c.54 art.2 §9. 

(41) See, e.g., State v. Jacobs, 5 S.E. 2d 617 

(W.Va. 1939); See, generally, Note, 46 

w. VA. L.Q. 320 (1940). 

(42) Phelps and Bishop "Enhancement in Condem­

nation Cases" cited at note 37, supra; 

2 LEWIS EMINENT DOMAIN §465. 

(43) See Eutaw v. Botnick, 150 Ala. 429, 43 S. 

739 (1907). 

(44) Enfield and Mansfield, "Special Benefits 

and Right of Way Acquisition," 25 APPRAISAL 

JOURNAL 551, 555 (1957). 

(45) Stoner v. Iowa State Hwy. Comm., 27 Iowa 

115, 287 N.W. 269 (1939); Schoonover v. 

Fleming, 239 Iowa 539, 32 N.W. 2d 99 (1948); 
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Electric Cooperative Corp. v. Thurman, 

275 S.W. 2d 780 (Ky.App.1955); Common­

wealth v. Powell, 258 Ky. 131, 79 S.W.2d 

411 (1935); In Re Bagley Ave., 248 Mich. 

1, 226 N.W. 688 (1929); Finley v. Board of 

Commissioners, 291 P.2d 333 (Okla. 1955); 

Brown v. Beattey, 34 Miss. 227 (1957); but 

cf., Miss, State Hwy. Comm. v. Hillman, 

189 Miss. 850, 198 So.565, 569 (1940). 

See also, Annot., 145 A.L.R. 22, et seq. 

(46) See Becker v. Metropolitan El.Ry.Co. 131 

N.Y. 509, 510, 30 N.E. 499 (1892). 

(47) See Note 46, W.VA. L.Q. 320, et seq. (1940). 

(48) Compare, Kaltenbach JUST COMPENSATION, 

"Benefits" at n.37 with Note, 43 IOWA L. 

REV. 303, 305 (1958) and Phelps and Bishop, 

"Enhancement in Condemnation Cases", 7 

RIGHT OF WAY 8, 11; Bauman v. Ross, 167 U.S. 

548 (1897); Collum v. Van Buren Co., 223 

Ark. 525, 267 S.W.2d 14 (1954); State v. 

Powell, 226 S.I-I.2d 106 (Mo. App. 1950); 

Petition of Reeder, 110 Or.484, 222 Pac. 724 
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(1924); State v. Ward, 41 Wash.2d 794, 

252 P.2d 279 (1953). 

(49) Cf., 1 ORGEL 44, n.60; Phelps and Bishop 

"Enhancement in Condemnation Cases," 7 

RIGHT OF WAY 8, 11 (1960); Board of Commis­

sioners v. Gardner, 57 N.M. 478, 260 P.2d 

682 (1953); Gallimore v. State Hwy. & Pub­

lic Works Corom. 241 N.C. 350, 85 S.E.2d 

392 (1955). 

(50) See, e.g., Broadway Coal Mining Co. v. 

Smith, 136 Ky. 725, 125 S.W. 157 (1910). 

(51) See Annot., 145 A.L.R. 46 et seq. 

(52) Wyona & St. Paul R. Co. v. Waldron Co., 

11 Minn. 515 (1866) (Dissenting Opinion). 

(53) Detroit v. Daly, 68 Mich. 503, 37 N.W. 11 

(1888) (Dissenting Opinion). 

(54) See, Enfield and Mansfield, "Special Bene­

fits and Right of Way Acquisition", 25 

APPRAISAL JOURNAL 551, 558-59, n.28 (1957). 

(55) Ibid. 

(56) Young v. Harrison, 17 Ga. 30 (1855). 

(57) Eutaw v. Butnick, 150 Ala. 429, 43 S. 739 

(1907). 
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(58) Compare the language in Broadway Coal 

Mining Company vs. Smith, 136 Ky. 725, 125 

S.W. 157 (1910), where the court recognized 

the inconsistency and held that benefits 

may be neither set off against damages from 

the remainder nor against value from the 

part taken: 

"The person for whose benefit the 

land is taken should not be allowed 

to diminish this compensation by 

evidence of prospective benefits 

that the proposed improvement will 

confer upon the owner. The improve­

ment is not made for the benefit of 

the owner of the land. He may, in 

fact be strongly opposed to it. In 

his opinion it may be of no advantage 

to him, and yet, according to the 

view of many courts, he must against 

his consent not only part with his 

land, but be paid for it in probable 

benefits. It is, too, a curious fact 
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that many courts, although holding 

to the view that benefits may be set 

off against direct injury to the re­

mainder of the tract, refuse to per­

mit these benefits to be set off 

against the damage caused by the 

loss of so much of the property as 

is actually taken for the improve­

ment. Why this distinction should 

be made is not apparent. When it is 

conceded that the owner is entitled 

to compensation for the injury to 

the residue of his land - and upon 

this point there is entire unanimity 

of opinion - why should this injury 

be diminished by benefits, and yet 

benefits not be allowed to reduce 

the damage caused by the loss of the 

property actually taken? The injury 

to the owner, except in degree, is 

the same in both instances. The 

part taken is lost to him, and the 
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part remaining has been reduced in 

value. l-Je therefore submit that there 

are only two positions that can be 

logically taken - one is that benefits 

may be set off against the injury 

whether it grow out of the loss of the 

land actually taken or the damage to 

the residue of the tract l and the 

other is that benefits should not be 

permitted in any state of case to 

diminish the actual loss sustained." 

(Emphasis added). 

(59) 167 U.S. 548 (1897). 

(60) 79 F.2d 139 (1935). 

(61) McIntire v. State,S Ind. 384 (1840). 

(62) Jones v. Clarksburg, 84 W.Va. 257, 99 S.E. 

484 (1919). 

(63) Hempstead v. Salt Lake City, 32 Utah 261, 

90 Pac. 397 (1907). 

(64) Henderson & N.R. Co. v. Dickerson, 17 Ky. 

173 (1856). 

(65) See n.58, supra. 
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(66) Phelps Ii< Bishop "Enhancement in Condemnation 

Cases," 7 RIGHT OF ''JAY 8,9 (1960). 

(67) See, e.g., County of Ventura v. Thompson, 51 

Cal. 577 (1877); People v. McReynolds 31 C.A. 

2d 219, 87 P. 2d 734 (1939); L. A. County v. 

Marblehead Land Co. 95 Cal. App. 602, 273 Pac. 

131 (1928). 

(68) People v. McReynolds, 31 C.A. 2d 219, 87 P. 2d 

734 (1939). But cf., Crum v. Mt. Shasta Power 

Corp., 117 Cal. App. 586, 609, 4 P.2d 564 (1931). 

(69) 31 Cal. 367 (1866). See also Cal. Pac. R.R.Co. 

v. Armstrong, 46 Cal. 85 (1873). 

(70) See Beveridge v. Lewis, 137 Cal. 619, 67 Pac. 

1040 (1902). 

(71) See Study "Taking Possession and Passage in 

Eminent Domain Proceedings" (This series). 

(72) Beveridge case at n. 70. 

(73) See text at n. 78. 

(74) Beveridge v. Lewis, 137 Cal. 619, 624-626, 67 

Pac. 1040 (1902). Cf., Collier v. Merced Irr. 

Dist., 213 Cal. 554, 571, 2 P.2d 790 (1931); 

People v. McReynolds, 31 C.A. 2d 219, 87 P. 2d 

734 (1939). 
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(75) See Beveridge opinion at 626, stating: 

"Often special benefits, which afford 

protection to the land, or will at once 

render it more productive, are taken 

into consideration in determining how 

much land not taken will be damaged. 

Only the arbitrary rule of the statute 

which requires separate findings of bene­

fit and damage will prevent this. These 

are matters, however, which need not be 

determined in this case." 

(76) See n. 61, supra. 

(77) 43 C. 2d 13, 271 P. 2d 507 (1954). 

(78) 117 Cal. App. 584, 609, 4 P. 2d 564 (1931). 

(79) See Gilmore v. Central Maine Power Co., 127 Me. 

522, 145 Atl. 137 (1929) where this argument 

apparently was raised; 1 ORGEL §93. See also, 

Note, 65 YALE L. J. 96, 103 (1955). Cf., 

McCORMICK, DAMAGES 524, 526 & n. 24. 

(80) Ibid. 

(81) 194 A.C.A. 536 (Aug. 1961). 

(82) 145 A.L.R. at 103. 
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A STUDY RElATING TO THE 

"lARGER PARCEL" IN EMINENT DOMAIN 

I. INTRODUCTION 

A commentator has noted that there is a strange 

coincidence in the arrangement of subjects in Law Encyclo-
1. 

pedias: Eminent Domain lies between "Embezzlement" and 

"Equity." This commentator goes on to point out that the 

Supreme Court has indirectly emphasized this paradox; Justice 

Brandeis once wrote: 2• 

"Experience should teach us to be 
most on our guard to protect Uberty 
when the Government1s purposes are bene­
ficient •••• The greatest dangers to 
liberty lurk in insidious encroachment 
by men of zeal! well meaning, but with­
out understand ng." 

Justice Holmes, however, in Pennsylvania Coal Co. v. Mahon, 

admonished: 3. 

I~e are in danger of forgetting that 
a strong public desire to improve the pub­
lic conditions is not enough to warrant 
achieving the desire by a shorter cut than 
the constitutional way of paying for the 
change." 

This dilemma. as we have seen in prior studies, has 

been especially encountered in severance cases. And it re­

flects itself in the subject of this study--the larger parcel-­

in a unique way. For the "larger parcel" concept is a "buckle" 

between the treatment of damages on the one end, and the treat-

c= ment of benefits on the other. A liberal interpretation of the 
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larger parcel will tend to increase the condemneels award 

insofar as he will likely receive a greater amount in damages. 

But it can just as easily decrease the condemneels award by 

offsetting benefits that a restrictive definition of the larger 

parcel would prevent.4• The question throughout this study. 

therefore, is what constitutes the larger parcel. That 

question, like many others related to severance cases. defies 

a definite and clear-cut anSwer. 

Section 1248 of the Code of Civil Procedure, on the 

books now in virtually the same form for 90 years, the court, 

jury or referee to ascertain and assess: S, 

"2. If the l.'roperty sought to be con­
demned constitutes Qaly a part of a larger 
parcel. the damages which will accrue to the 
portion not sought to be condemned. by reason 
of its severance from the portion sought to 
be condemned ••• 

"3. Separately, how much the portion 
not sought to be condemend and each estate 
or interest therein. will be benefitted ••• u 

We are initially met, therefore. with the question as 

to what is meant by the word "parcel." On first impression, it 

is likely that the average individual would consider, a parcel of 

land to be a unified piece of land measured by known metes and 

bounds and usually owned by the same person or persons. Such 

lay view, however, is not necessarily the accurate one, either 

in law or the market place, particularly in modern society. 

The courts are divided on the determination of the 

C "larger parcel" concept. Some would restrict the word "parcel" 
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to its "ordinaryr'meaning. For example, a 1915 California case 

rejected the liberal definition of the word and concluded that 

an examination of the above~quoted terminology of Section 1248 

necessitates a restricted application of the "larger parcelf1 

concept: 6. 

fl1'h1s very language limits in terms 
the award of damages to the property taken 
and the resultant damages to contiluous 
property injured by severance of t e prop~ 
erty takenff [Emphasis added.} 

On the other hand, a Massachusetts court, a number of 

years later, examined the word "parcelfl as it exists in the 

condemnation statutes of that state and concluded as follows: 7• 

fiSt. 1926, c.365, under which the 
extension of Bay State road was under­
taken, is silent as to the measure of 
damages. Reference must be had to 
G.L. c.92, GSO, and chapter 79. 512. 
The section last cited provides that 
'in case only part of a parcel of land 
is taken there shall be included damages 
for all injury to the part not taken 
caused by the taking or by the public 
improvement for which the taking is 
made.' ••• 

In both the California and the Massachusetts cases the condemnee 

sought damages to the rrremainder ll when the part of the f1parcel II 

taken was separated by land owned by third persons. It is 

probably not surprising to learn that the California court 

C denied, and the Massachusetts court approved damages in the 

I 
I 
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case before each of them. The approach to the "parcel" is 

the crux of this study. 

II. THE TRINITY APPRMCH TO THE LARGER PARCEL. 

Virtually all courts in determining whether and to 

what extent there exist severance damages or benefits view 

three factors. The larger parcel is all that land which (1) 

has a unity of use; (2) is contiguous (or has physical unity); 

(3) has common ownership (or title). Whether a particular 

court adheres to a liberal or restrictive view of the larger 

parcel, it usually concerns itself with all three of these 

factors; however, those. following a restrictive interpretation 

C of "parcel" almost invariably demand all three of these factors 

be present. The liberal poSition, on the other hand, generally 

gives primary and paramount consideration to the unity of use 

factor, One California Court, stating the restrictive view 

c 

8. has said: 

"To recover severance damages there must be 
unity of title ,., contiguity ••• and unity 

f " o use •••• 

This brief and rigid poSition, though not necessarily reflected 

in the cases cited by the same court, may be compared to the 

less definitive but more liberal position as expressed in a 

recent North Carolina case.9• There the court denied the 

existence of the rigid trinity and stated: 

I~ere is no Single rule or principle 
established for determining the unity of 

4. 
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lands for the purpose of awarding damages 
or offsetting benefits in eminent domain 
cases. The factors most generally empha­
sized are unity of ownership, physical 
unity and unity of use. Under certain 
circumstances the presence of all these 
unities is not essential. The respective 
importance of these factors depends upon 
the factual situations in individual 
cases. Usually unity of use is given 
greatest emphasis." 

It seems that the rigid position--that which requires 

the existence of physical unity as well as unity of use and which 

also qecessitates that the entire "parcel" be owned in fee by 

the same person or persons--was formulated and enunciated in 

the mid-Nineteenth Century. The social, industrial and 

economic setting to some extent justified such a rigid position. 

CommerCial, industrial and agricultural development usually was 

confined to local self-sufficient units. The modern freeway, 

the diversification and specialization that is the hallmark of 

todayls econ~ and the present communications system in general 

were almost nonexistent a hundred years ago. 

Today agricultural units, commercial establishments 

and industries are spread over wida areas encompassing within 

their geographical purview lands owned by others or properties 

in which the owners have various types of interest, not simply 

the fee ownership. A parking lot on one side of the street 

is often an integral, and indeed an indispensable, part of a 

department store on the other Side of the street. The taking 

of the parking lot can easily and often cause severe, if not 

s. 
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total, damages to the "remainder" across the street. But in 

these cases, as in similar types of instances, many courts 

refuse to recognize that the two pieces of property are one 

"parcel'! The word "parcel" to a number of courts is still 

limited to its Nineteenth Century definition. 

But many courts, some more directly than others, 

have recognized that the modern economic picture necessitates 

a "restatement" of the concept of a "parcel'~ For example, 

in a 1959 Kansas case, lves v. 1(ansas Turnpike Authority,lO. 

the court allowed severance damages deppite the fact that the 

"remainder" was a mile distant from the point of taking and was 

not contiguous with the part taken. '!be court in doing so had 

c= to overrule prior case law which it did by stating: 

"Be that as it may, the 1-1ilkins case 
was decided in 1091, and the condemnation 
in the case before us was in 1955. Courts 
take judicial notice of the fact that in the 
intervening sixty-four years revolutionary 
changes in the economics and practices of 
farming have taken place. If the 1-11lkins 
case be construed as authority for the prop­
osition that contiguity of tracts is essential 
in every case where the question now be-
fore us is involved--we are of the opinion 
that it is outmoded and not in harmonY with 
the modern rule, and to that extent is here­
by disapproved and overruled." 

Throughout the remainder of this study. we shall 

constantly be discussing the unity of use factor. There are 

some particular problems connected with the unity of use where 

the courts are in disagreement. These shall be pointed out. 

",,- But on the whole, virtually all courts are in agreement that, 

J 



" .. 

c 

c 

~--

for there to be a larger parcel, there must be unity of use. 

However, the courts are in strong disagreement on the other two 

factors: contiguity and title. We shall therefore examine 

these latter two aspects of the trinity separately to point out 

the sharp differences that exist and shall deal with the unity 

of use factor in a general, rather than in a specific manner. 

A. Contiguity 

1. The Restricted View 

While mOst courts are willing to recognize that in 

applying the three criteria for determining the larger parcel 

paramount importance is to be given to unity of use, some 

courts insist that absolute contiguity is essential. As 

Nichols states: ll• 

• If the land is 
actually occupied or in use the unity of the use 
is the chief criterion. When two parcels are 
physically distinct there must be such a 
connection or relation of adaptation, convenience 
and actual and permanent use as to mIlke the enjoy­
ment of one reasonably necessary to the enjoyment 
of the other in the IDOst advantageous manner in 
the business for which it is used, to constitute 
a single percel within the meaning of the rule. 
Accordingly, a public highway actually wrought 
and travelled, a railroad, a canal, or a creek 
running through a large tract devoted to one 
purpose does not necessarily divide it into 
independent parcels, provided the owner has the 

7. 



. ; 

c 

c 

legal right to cross the intervening strip., of 
land or water. But a public highway will ordin­
arily divide the land of a single owner into 
separate parcels, even if both parcels are used 
for the same purpose, if the use upon each parcel 
is separate and independent of that upon the other. 

A number of courts that adhere to the strict require­

ment concede that property separated by intervening private land 

may be considered as an entire parcel providing tbe various parts 

are "inseparably connected"; however, no case bas been .found 

wherein a court, adhering to the rigid standard of contiguity 

has defined or set forth what constitutes an inseparable 

connection. Some courts that follow tbe strict construction of 

the concept of "parcel" malte an exception in instances where an 

existing street or highway severs the "parcel"; in many 

instances, however, this exception is allowed only if the 

condemnee awns the underlying fee in tbe road. 12• This type 

of distinction, as will be pointed out later, is highly 

questionable. 

The position of many courts on these points is set 

forth by a very recent Rhode Island case where the court 

stated: 13. 

n " . 
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'~uite a different situation is presented 
when, as here, tbe two parcels in question 
are unequivOca11! separated from eacb other 
by fixed and def nite boundaries, such as a 
highway. In sucb a case it is generally 
held that tbe two tracts can be considered 
as one only when they are so inseparably 
connected in tbe use to whicb they are 
applied that tbe taking of one necessarily 
and permanently injures the otber." 

The restricted position - wbich now appears to be 

the minority one - is best exemplified by two fairly recent 

Illinois cases. In City of Chicago v. Equitable Life ASsurance 

Society, 14. tbe condemnor took a portion of the Society's land 

for a free parking area. The land was used as a private parking 

lot of tbe Society1s lessee, Wieboldt Stores, the store 

C buildings standing across the street from tbe part condemned. 

Botb the lessee and tbe Society claimed that the taking of the 

. parkiDgarea greatly depreciated the value of tbe land across 

the street. The court refused to allow severance damages, 

taking the pOSition that the parking area was distinct and 

independent from the property across tbe street. It stated: 

''The defendants contend that tbe court also 
erred in refusing to permit evidence in 
support of their cross petition. With this 
we cannot agree. In order to recover damages 
in an eminent domain proceeding for property 
not actually taken

l 
it must appear that this 

and the condemned and are contiguous, that 
is, tbey are either pbysica11y joined as a 
single unit or so inseparably connected 
in use that the taking of one will necessarily 
and permanently injure tbe otber. 1I 

The defendants admitted and recognized that the store and 

C parking properties were not ph,sica11y connected but went on 

9. 
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to argue that they were inseparably connected and, therefore, 

should be considered as contiguous. To this the court stated: 

"On at least two prior occasions we have had 
the opportunity to consider similar state­
ments of fact. In White v. l>Ietropolitan 
West Side Elevated Railroad Co.! 154 Ill. 
620, 39 N.B. 270, 272, the appe lant owned 
property on both sides of Tilden Street in 
Chicago and, although only a portion south 
of the street was being condemned, he con­
tended that since the tracts have been 
purchased for a common use, they were 
contiguous and should both be considered 
in the eminent domain proceedings. In re­
fU8i~ to accept this theory, we said: 'If 
by the construction and operation of the 
railroad on the lot south of Tilden street 
the property of appellaQts lying north of 
that street will be specially damaged, and 
the damages sustained by appellants are not 
common to the public, they have a complete 
remedy in an action at law to recover all 
damages sustained' but where proceedings 
are instituted ~er the eminent domain act 
to condemn one lot or tract of land t the 
owner cannot bring into that proceeaing 
another tract of land, not contiguous and 
not connected with the land condemned, no 
portion of which has been taken, and recover 
such consequential damages as he may have 
sustained. But it is said the two tracts 
of land were purchased to be used for one 
purpose as one tract of land. lfuatever may 
have been the intention or purpose in pur­
chasing the two tracts of land can make no 
difference. The two tracts of land must 
be considered as they existed when the 
proceeding was instituted. At that time 
they were separated by a public street. 
They were in no manner connected. and never 
could be connected without the consent of 
the city, which may never be obtained." 

• • • • • • 
"A similar question arose in Metropolitan 
West Side Zlevated Ra1.lroad Co. v. Johnson, 

10. 
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159 Ill. 434, 42 N.E. 871, where a strip 
was condemned for highway purposes through 
a residential subdivIsion. Again we he1a 
that, although recovery could be had for 
damages to contiguous property not taken, 
those parcels Which were separated from 
the condemned area by public streets or 
alleys were not a proper subject of the 
eminent domain proceeaings. We can see no 
reason Why we should arrive at a different 
result in the present case." . 

It is difficult to envision a situation save actual 

physical contiguity wherein propertie8 could be more 

inseparably connected and wherein one lot could more ea8ily 

be considered but part of the larger "parcel". The dis8enting 

opinion asserted that the properties were so interrelated as to 

warrant their consideration as a single unit: 

t10n this record, 1 consider the land not 
taken (the store property) so cl08e in 
proximitr' so integrally connected, and so 
unified n use with the land taken (the 
customer parking lot), as to permit evidence 
of damage to the land not taken. 

"While it i8 often said that the tracts must 
be I contiguous I, it is generally recognized 
that phY8ical touching or its lack is not 
conclusive. For the 6asic test is unity of 
use. See 6 A.L.R. 2d 1197-1237. To say here 
that the store property is used .for retail 
~rchendising while the parking property is 
not, strikes ~ as unrealistic. The lot is, 
of course, used for parking - but for store 
cU8t~r8. In a crowded metropolitan area, 
this may be not only 'convenient end bene­
ficial' but vital. It seems clear that the 
parking lot is en integral part of the 
Hieboldt retail operation, and if as a result 
of condemning the parking property the 
market value of the store property declines, 
there should, in justice be compensation 
for land damaged but not taken. IllinoiS 
Constitution, art. 11, sec. 13, S.H.A. II 

11. 
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The Illinois court reaffirmed its position in 1959 

in City of Quincy v. V, E. Best Plumbing & Heat Supply Co. 15, 

There, in connection with the acquisition of an off street 

parking facility, the city condemned a lumber yard belonging 

to a lumber company, The company's mill property was located 

three blocks away from this lumber yard and it claimed 

severance damages to its mill property even though it was 

located three blocks away. The trial court permitted the 

introduction of evidence concerning such damages and, as a 

result, the lumber company received an award of $30,000 as 

damages to its mill property. The Supreme Court of Illinois 

reversed this award. In so doing, it stated: 

I~e have previously determined that in order 
to recover damages in an eminent domain 
proceeding for property not actually taken 
it must appear that this and the condemned 
land are contiguous, that is, they are 
either physically joined as a single unit 
or so inseparably connected in use that the 
taking of one will necessarily and permanently 
injure the other, City of Chicago v. Equitable 
Life Assurance Society of the United States. 
8 Ill. 2d 341, 134 N.B, 2d 296." 

• • • • • • • 
I~e fail to see how the mere facts that there 
was little or no duplication of use or 
facilities upon each property, that all sales 
were made from the l~ber yara, that the office 
was only on the lumber yard property, and that 
the operations conducted on each property were 
an integral part of the one unified business, 
render one property necessarily and permanent­
ly damaged by the taking of the other. Such 
an assumption would presuppose that no area 
or site was available at all to re-establish 

12. 
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the lumber yard opeFiation and facilities. The 
owner has not met tm.s burden and these 
properties are not proved to be contiguous 
within the requirements laid down byrth1§ court. 
The most that can be said is that these 
properties are convenient and beneficial to one 
another, as were the properties in the City of 
Chicago v. Equitable Life Assurance Society, 
8 Ill. 2d 341, 134 N.E. 2d 296. They cannot, 
for the purpose of this proceeding, be con­
Sidered as a Single property." 

throughout these cases adopting the restricted view 

of the larger parcel, there is often an implicit and at times 

an expliCit feeling that to allow severance damages for property 

not contiguous with that taken WOUld, in effect, accord the 

condemnee business losses. there are times wb8D the liberal 

position produces this result, but in the vast bulk of these 

cases, the liberal position affords the condemnee not business 

damages but an actual and recognized depreciation in the market 

value of the "integrated"property. A department store or other 

retail establishment, particularly today, is greatly dependent 

upon parking facilities. A willing buyer would seldom pur­

chase such an establishment without adequate parking space. 

Merely because the parking facility is seross the street does 

not change this economic fact of life. The taking of the 

parking area manifestly may depreciate the market value of 

the retail establishment. Similarly, industrial firmS, like 

lumber companies, often maintain warehouses and other storage 

areas in the general viCinity of the principal plant. These 

nearby facilities are usually an integrated part of the whole 

13. 
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operation. A willing purchaser would seldom buy one part of 

the operation without buying the other. The storage area 

appreciates the value of the plant; the taking of the storage 

area depreciates the "remainder". lvIoreover) mining properties 

are usually located in close proximity to their manufacturing 

and processipg plants. For eltample, rock and gravel enter­

prises usually locate and build their processing plants in 

the same vicinity as are the mineral deposits. At times the 

plant is separated from the deposit area by highways or 

intervenipg privately owned lands. But all the lands owned 

and operated by the rock and gravel companies are inseparably 

connected. The taking of the lands containing the mineral 

deposits directly causes depreciation in the value of the 

nearby plant. A buyer would not purchase One without the 

other. In all the above type of cases. adherence to the 

restrictive view of the larger parcel, is not realistic. 

2. The Liberal View 

The liberal pOSition regarding contiguity recognizes 

that, as a general rule, physical contiguity is necessary in 

order to establish the larger parcel. It is, however, a 

requisite that is readily discarded when the facts of the 

particular case realistically call for a recognition that 

contiguity is of less importance to the manner in which 

property interests are bought and sold on the market than is 

~ the property's location, relation to the other land, and 

14. 
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integration and use with other proximately located property. 

Unity of use, therefore, is the paramount consideration - and 

if Such unity exists, contiguity is ignored. 

This position is well set forth in a leading federal 

case involving the question of the larger parcel. In Baetjer 

v. United States16• the Court of Appeals for the First Circuit 

was faced with the following facts: The condemnee, a trust 

association, owned some 30,000 acres of land, two-thirds of 

which was located on the island of Puerto Rico and the remainder 

on a smaller island located ten miles off the coast of Puerto 

Rico. On both of these islands, the condemnee owned and 

operated sugar mills, docks, warehouses and railways which it 

argued were all devoted into an integrated whole to the business 

of growing and refining sugar. The main processing plant was 

in Puerto Rico but many of'the other facilities connected with 

the business operation were located on the smaller island. 

The federal government condemned a significant portion of the 

condemnee's property located on the smaller island. The 

appellate court, overruling the trial court, held that the 

condemnee's property on the island of Puerto Rico had been 

severed in a legal sense, when the government condemned the 

lands belonging to the condemnee on the smaller island. The 

court said: l1 • 

"Integrated use not physical contiguity, 
therefore, is t~e test, Physical contiguity 
is important, however, in that it frequently 

~. 
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has areat bearing on the question of unity 
of use. Tracts physically separated from 
one another frequently, but we cannot say 
always, are not and cannot be operated as 
a unitJ and the greater the distance between 
them toe less is the possibility of unitary 
operation, but separation stUl remains an 
evidentiary, not an operative fact, that is, 
a subsidiary fact bearing upon but not ne­
cessarily determinative of the ultimate fact 
upon the answer to which the question at 
issue hinges." 

The court went on to note that the condemnee should be a1l&\7ed 

only the depreciation in the market value of the remainder and 

that business losses, as such, remain non-compensable. 

One of the early state court cases in this country 

adhering to the liberal position is a Vermont case, Essex 

b 18. ha i Storage Electric Co. v, Victory Lum er Co.. In t t act on, 

the condemnor condemned a piece of land adjoining the Victory 

Lumber Company1s mill. The lumber company sought damages to the 

"remainder" which waS a tract of land separated from the mill 

by a parcel of land owned by a third person. Despite the fact 

that the intervening property was owned by a private party, 

the Vermont Supreme Court held for the condemnee. It stated: 

lithe argument is that it is only contiguous 
lands that can be considered as one piece in 
the assessment of damages in condemnation 
eases, and, inasmuch as the hardwood does 
not stand on land contiguous to the land taken, 
nothing can be allowed for its depreciation. 
~fuile there are cases apparently supporting 
this claim, and expressions are to be found 
in our own cases consistent with it! contiguity 
~s not always the controlling quest on. 
Generally speaking, the rule contended for by 
the plaintiff affords a correct basis for the 

16. 
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assessment of damages, but it does not in all 
cases. ~~ere two or more pieces of real estate, 
though separated even by an intervening fee, 
are used as one enterprise

l 
and constitute 

fairly necessary and mutua ly dependent 
elements thereof, they are in the eye of the 
law a single parcel, and the taking of one 
necessitates payment for the injury to the others. 
To state the proposition in its usual form, the 
damages in such cases are to be assessed by 
cODlparing the value of the whole enterprise 
before the taking with the value of what remains 
of it after the taking." 

Another New England case, often cited by commentators, 

took a similar position. In Trustees of Bostop University v. 

Commonwealth. 19. the Supreme Judicial Court permitted the 

condemnee to recover for severance damages to the remainder 

despite the fact that the remainder was not contiguous with 
r-
\"-.. that part of the property taken but was diagonally across a 

c 

public street. Adhering to a liberal view of the word "parcel", 

the court held it is proper to allow for the diminished value 

of such property since all the University land involved was 

adopted for the use of a site for university purposes and was 

not so fit after the condemnation action. In taking this 

pOSition, the court noted that the English cases tended to favor 
20 the condemneels position: • 

lithe English cases tend in favor of the 
petitioner. Holditch v. Canadian Northern 
Ontario Railway, (1916) 1 A.C. 536, affirming 
Canadian Northern Ontario Railway v. Holditch, 
50 Canada S.C. 265, arose under a statute which 
provided for IIfull compensation * * * to all 
persons interested, for all damage by them 
sustained bv reason of the exercise of such 
powers. 11 The Privy Council held that this 
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language did not permit an award of damages 
for injury to other lands of the petitioner, 
divided from the lands taken by public ways) 
unless Ithe lands taken are so cmmected 
with or related to the lands left that the 
owner of the latter is prejudiced in his 
ability to use or dispose of them to ad­
vantage by reason of ·the severance' (Horton 
v. Colwyn Bay & Colwyn Urban District Council, 
{1908) 1 K.B. 327), but that theJuestion, 
whether the lands are so connect or related 
8S to constitute a single holding, depends on 
the circumstances. the same. principle was 
appl1.ed in Sisters of Charity of Rockingham 
v. The King [1922] 2 A.C. 315." 

It i8 interesting to note that the liberal English 

poSition on this matter is consistent with the positions taken 

by the courts in that country on related damage and benefit 

questions. Because of the highly developed industrial and 

commercial economy in that country, England for many years has 

taken a realistic view of the market and of the factors that 

shape market value. As other studf.es in this series have indi­

cated, American courts apparently have only recently begun a 

reappraisal of the many rigid rules that formerly were laid down 

in an era quite different from the modern one.210 

A 1959 Kansas case, Ives v. Kansas Turnpike. 
22. 

Authority, appears to have adopted a vanguard position, In 

that case, the condemnee owned two tracts: One 80 acres and 

the other 160 acres were located one mile distant from each other 

at their nearest points. The condemnor took some 45 acres of the 

80 acre tract but nothing from the 160 acre tract. For over 17 

years the two tracts had been farmed as one unit. The court 

18. 
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nonetheless, held that the two tracts could be considered as 

one unit and the condemnee should be allowed severance damages 

to the 160 acre tract. The court went on to point out that 

the rule that it was adopting "is founded on logic and every­

day justice" but, added the court, the decision in that case 

was not to be 

"construed as 'opening the doors· to far­
fetched and unfounded claims on the part 
of condemnees in all cases where they happen 
to own other nearby tracts which it may be 
said are incidentally or remotely affected 
by the taking -- rather it is confined to 
the facts before us which conclusively 
establish the integrated use of the two 
tracts to be such that in the eyes of the 
law they are considered as 'one 240-acre 
farm unit' for the purpose of assessment 
of damages." 

Before leaving this section and discussing the 

California position, it is well to emphasize again that the 

liberal rule regarding the larger parcel not only affects the 

scope of damages but also the scope of benefits. An example 

of this is a very recent North Carolina case2l• where the 

condemnor sought to include a non-contiguous tract of land as 

part of the larger parcel when another tract of land across a 

public street was being condemned. As the court expressed it: 

"It must be assumed that the reepondent 
desired the inclusion of tract No. 3 because 
it proposed to offer evidence that this 
portion was benefitted by the Expressway~ It 
is evident that petitioners desired it ex­
cluded for the reason that, in thei~ opinion, 
they could show no substantial damage to this 
area by construction of the Expressway. II 
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Despite the fact that the "remainder" was not presently 

being used, the court concluded that it was nonetheless part 

of the larger parcel and permitted its inclusion for the 

purpose of offsetting special benefits assumedly resulting from 

the construction of the improvement. In so ruling, the court 

said that: 

''The law will not permit a condemnor or a 
condemnee to 'pick and choose' segments 
of a tract of land, logically to be con­
sidered as a unit, so as to include parts 
favorable to his claim or exclude parts 
unfavorable." 

As indicated throughout this study, the courts adhering'to the 

liberal position are in tune with the realistic operations of 

the market place~ 14hether and to what extent the California 

courts are in step with the modern rule is the subject of our 

next inquiry. 

3. The California View 

Until a few years ago, it was quite clear that 

California adhered to the restrictive view of the larger parcel; 

indeed, California was the leading exponent of this position 

and its cases were often cited by other courts. Now, however, 

there is some room for doubt as to how stringently California 

abides by its former position. Recent cases in this state seem 

to indicate that California still adheres to the rigid rule, 

though with some judicial qualms resulting in some judicially 

created jerry-built distinctions. 
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The strict contiguity requirement was set forth by 

the California Supreme Court in Oakland v. Pacific Coast Lumber 
24. 

& Hill Co. in 1915. In that case, the city condemned a 

warehouse in which the defendant had a leasehold interest. The 

latter argued that· because the warehouse and a mill several 

blocks away were used as a unit, it was entitled to severance 

damages for the reduction in the value of the land on which the 

mill stood. In esscmce, the defendant sought the adoption of 

the unity of use crit~rion to the exclusion of others in 

ascertaining the larger parcel. The trial court rejected the 

defendant's position. On appeal the Supreme Court of California 

strictly construed U248 of the Code of Civil Procedure and 

stated: 

"And we are satisfied that the ruling was 
correct. Certainly it was correct in that 
it could not be sald, within the physical 
terms and definitions of a lparcel l that 
noncontiguous upland, separated by ~undreds 
of feet of other private. property from tide 
and submerged lands could with the latter 
form a single parcei. Nor, indeed, is this 
contention very seriously argued. It is 
insisted, however, that a liberal definition 
should be given to 'parcell, and that unity 
of use should be regarded as the controlling 
and determinatiVe factor in the solution of 
this question whenever it arises. But if 
unity of use is the controlling conSideration, 
it can matter not how far in fact the pieces 
of land are separated. A factory may be in 
one country, its warehouse in another. its 
principal sales agency in a third; any inter­
ference with any of the three properties 
would of necessity be an interference with 
the unity of use of them all, and if appellant's 
position is sound, damages to the other two 
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may be recovered for a taking of or an 
injury to the third. Indeed, this is but 
another way of phrasing the real contention 
of appellant as quoted above from its 
brief, that business is property, and when 
the taking by the state or its agencies 
interferes with, impairs, damages, or de­
stroys a business, compensation may be 
recovered therefor. We are not to be under­
stood as saying that this should not be the 
law when we do say that it is D9t our law." 

Though the defendant argued in the alternative that 

it should be accorded business losses, it did not rely solely 

on that line of reasoning but emphasized that the tak1Ag of the 

warehouse depreciated the market value of the mill. The court, 

however, interpreted the claim as one for business damage •• 

~~ile at ti~s these items may be difficult to distinguish, ~t 

c= does not necessarily follow that business losses and market 

depreciation are inseparable in these type of situations. When 

the "r.-inder" of a larger parcel is damaged because of the 

taking of a part of the parcel, resultant damages can be 

directly attributable to depreciation in the market value of the 

realty and improvements thereon and need not be attributed to, 

and rightly should not be attributed to, the business located 

c 

thereon. 

The rigid poSition regarding contiguity as set forth 

in the oakland case has been repeated by California courts on 

numerous occasions. For example, in Atchison. Topeka & Santa 
25. 

Fe R. Co. v. Southern Pacific Company the court emphasized 

that actual phYSical contiguity is essential. Without 

22. 
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c 
analyzing the problem any further other california courts have 

apparently approved the Oakland rule, See: 

City of Stockton v. Marengo;26, 

East BaY Municipal Utilities Dist. v. lCieffer;27. 

City of Menlo Park v. Artino;2B. 

County of San Mateo v. Christen. 29. 

The first possible breach in this rigid position is 

found in a 1948 case decided by the Supreme Court of California, 

People v, Ocean Shore Railroad. Inc. 30. In that case the court 

found neither actual contiguity nor unity of use. The property 

involved was a strip of land which had formerly been the roadbed 

of defendantls railroad, and the strip served to link areas of 

land otherwise separated, However, the railroad, after dis­

continuing its operations, was found to have abandoned its 

easement over the strip, The court, therefore, held that there 

was no physical contiguity in addition to unity of use, and 

denied severance damages to the remaining land. The court, how­

ever,stated; 

"It is next urged that the whole roadbed 
is susceptible to a common use which is 
inherent in its nature, that the parcels 
north and south of Sharp Park were in­
separable in use, that there was a unity 
of use and that the whole roadbed although 
not physically contiguous I would te con­
sidered in the nature of a single parcel 
for purposes of severance dame.p,es.. Und9X' 
sectf.on 1248 of the Code of Civil Procedure, 
howe.ver, contiguity is ordinarily eese.ntial, 
and the owner is not entitled to severance 
damages for injury to other separate and 
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independent parcels. See City of Oakland 
v. Pacific Coast Lumber & Mill Co. 171 
cal 392, 396, 153 P 105; Atchison T. & 
S. F. Ry. Co. v. Southern Pac. Co. 13 cal 
App 2d 50S, 520, 57 P 2d 575; City of 
Stockton v. El11ngwood 96 cal 703 
145. 746. 275 P 220. 

~~~~~i5~o~nii~~~. Comm. 
cal 2d 737. 59 P 80S' Monongahela 

Navigation Co. v. United &tates, 148 US 
312, 13 S Ct 622, 37 L Ed 463." (emphasis 
added) . 

The C8sescited ·by the court, indicating that physical contigu­

ity is not necessarily involved, the taking of public utility 

facilities aDd, in these instances, courts generally are willing 

to ignore the contiguity re~u1rement.3l. 

The assertion in the Ocean Shore case that contiguity 

is 1J0rdinarily" essential is dictum and, in addition, was not 

further explained, This phraseology was ~uotedJ however, by 

a su~equent case that is of considerable importance. In People 

v. Thompson,32. the state was condemning a strip of a farm 

and slough in an effort to replace an existing highway with a 

modern freeway. The highway, Route 101, bisected the 

defendant'j land. The part west of the highway was vacant beach 

property bordering the Pacific Ocean and the part east of the 

highway was part farm land and part swemp. The state condelllled 

the 12 acre strip paralleling the highway on the east. The 

road was to be constructed on this strip for northbound traffic 

C and the old road was to be retained for southbound traffic. 
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The principal question in the case was whether the defendant 

was entitled to severance damages for the reduction in value of 

the remaining land. The state admitted that the defendant was 

entitled to severance damages but only for the decrease in the 

value of the la,dwari property rather than the seaward property. 

Although the case involved a number of technical and 

tangential points~ the court apparently reaffirmed the oakland 

position regarding the larger parcel and the necessity for 

contiguity. It &Isumed that contiguity had to exist in order to 

accord the defendant severance damages. But the court was able 

to find contiguity by holding that the existing highway was not 

owned in fee by the state but rather that the state merely had 

an easement and that the underlying fee was owned by the adjacent 

property owner. Thus, contiguity, the court indicated, 

existed.33• 

The court also seemed to suggest that the right of 

the property owner to cross back and forth between the parts of 

his property was impaired and that for this loss of access, the 

property owner should be compensated. In adopting this second 

line of reasoning, the court apparently ignored its prior 

decisions that circuity of travel and diversion of traffic, as 

. such, were non-compensable. The result of this holding suggests 

that an owner whose· land is crossed by a highway easement has 

greater protection against the police power than the usual abutting 

land owner.34• 
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~fuile the result of the case is one that is approved 

by the consultants, the rationale employed ie somewhat 

questionable. It doeg not seem sound or realistic to distinguish 

these types of C.:!.ACS "ased upon the factor all to whether the 

property owner owns the underlying fee in a public street. The 

court, of course, faced with the Oakland rule, considered it 

more appropriate to "find" contiguity in order to distinguish 

rather· than overrule the holding in the Oakland case. It is 

true thAt some courts in other jurisdictions have made similar 

diatinctions3S• but such fine lines are hardly ever taken into 

consideration by buyers and sellers on the market and, indeed, 

few of them would ever be cognizant of. this legal distinction. 

Another important facet of the Tbomp8on case is the 

fact that there was not a present, existing unity ~ use between 

the severed portions of the property. ~1e shall later return to 

this point but note it now to point out that because of this 

fact, the court probably neecled to find contiguity in order to 

hold for the condemnee. Paradoxically, a straightforward 

renunciation of the Oakland rule, coupled with a finding that 

there was no contiguity, would probably have denied the condemnee 

severance damages in question, based upon the fact that there 

was no present existing unity of use, 

In a 1960 District Court of Appeals case, People v. 
36 Chastain, • the court reaffirmed the Thompson case insofar 

as that case held that the loss of the right of access of a 
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property owner to go back and forth across the highway between 

the two portions of his property is a compensable damage. Since 

in the Chastain case there existed a prior unity of use, it 

was not necessary for the court to determine the question of 

contiguity; indeed, it is possible that the property owner did 

not own the underlying fee and that there was not contiguity. 

The California position regarding contiguity, there­

fore, is far from crystal clear. But a careful analysis of the 

cases strongly suggests that. the courts still adhere to the 

Oakland position which makes actual physical contiguity necessary 

to the existence of the largar parcel. In limited situations 

they may try to circumvent this tmposed restriction. The 

Thompson case, as reinforced by the Chastain decision, is an 

indication that the California courts may attempt, if at all 

possible, to award condemnees for severance damages via an 

indirect route. Yet, even in these limited areas, such judicial 

legerdemain not only is confusing but is also somewhat in­

consistent with holdings in Bimi;at t~ of case. that deny 

abutting property owners damages resulting from the proper 

exercise of the police power~ The California approach, there­

fore, is both outdated and internally inconsistent. Moreover, 

in a great many instances it is likely to lead to an inequitable 

result. 
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4. Recommendations 

The restricted approach to the larger parcel, as 

exemplified by the Oaltland case and the many cases both in 

California and elsewhere that follow that rationale, can no 

longer be justified. It is not in tune with the market place 

nor, indeed, with many modern courts that recognize that streets 

or intervening properties are quite often factors which in no 

way impair the value of the total properties or the practice 

of selling or buying them as a unit; indeed, a street, rather 

than dividing the propertYJ often is a factor which unites 

property and enhances its value. 

i/odorn commercial and industrial establishments, as 

indicated throughout this study, tend at an increasing rate to 

operate as integrated parts throughout a general area and are 

tending less to operate upon one site measured by rectangular 

metes and bounds. The method of buying and selling cannot be 

reduced into neat square packages for the sake of simplicity. 

Condemnation law must accept the law of the market. To do less 

is to deny just compensation. 

The oakland case, however, is undoubtedly correct 

when it states that by completely discarding the contiguity 

rule, courts will be "opening the doors" to farfetched and 

unfounded claims on the part of condemnees. this fear, how­

ever, may be alleviated by imposing two restrictions on the 

liberal rule. First, a statute rectifying and overturning the 
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present rigid rule could indicate that only property in the 

proximate vicinity of the part taken could be considered in 

ascertaining the larger parcel. Hhile, at times, this 

restriction may block an otherwise justified claim, it is be­

lieved that in the vast bulk of cases the "remainder" will be 

in the general neighborhood. Accordingly, if such a rule and 

such a limitation is adopted, there is no great threat that 

the courts and condemnors would be subject to speculative and 

imaginary claims for compensation based upon the larger parcel 

concept. 

The second limitation that should rightfully be 

imposed upon a liberal view involves the interpretation of 

unity of use. There is language in the Ocean Shore case which 

might possibly suggest that 1n order to establish the larger 

parcel, there must be a present unity of use.37• However, that 

case can also be read as holding that a present unity of use is 
In. 

only necessary when properties are not contiguous. Indeed, 

the Thompson case states that it is not necessary for there to 

be a present unity of use, providing the property is contiguous. 

The Thompson court indicated that if the property is contiguous, 

as was found in that case, then there need only be no disunity of 

use, i.e., the use of one part of the parcel in a way that is 

inconsistent and not in conformity with the use of the other 

part. The question, therefore, is whether there need be a 

present unity of use in order to establish the larger parcel 

29. 



c 
when the properties in question are not contiguous. 

In the Baetjer case discussed above and in one or two 

other cases, it is suggested that a present unity of use is 

not necessary even though the properties are not contiguous.39• 

Most courts adhering to the liberal pOsition, however, apply the 

restriction that when properties are noncontiguous, there must 

be a present existing unity of use in order to claim damages 

h 1 1 40. 1 to t e arger parce • This imitation upon the liberal 

position, though it does not and should not exist when the 

properties are actually contiguous, appears to be a sound one. 

In addition to the first restriction to the liberal rule (as 

suggested above), this second limitation should completely 

dispel the fears as expressed in the Oakland case that the 

adoption of the liberal concept of parcel will "open the doors" 

to unfounded claims. Since the property claimed to be part of 

a larger parcel must be in the proximate vicinity of the part 

taken and since both portions ,of the property must be presently 

devoted to an existing unified use, it is doubtful that 

unfounded claims for damages would be successful. 

B. TITLE 

1. The Restricted View 

In addition to unity of use and contiguity, there 

:I.e one further element "needed" to establish the larger parcel -

unity of title. This third criterion is generally accepted by 

the majority of courts and is undoubtedly a proper ODe, at 
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least to the extent that it requires the condemnee, in defining 

his larger parcel, to establish an interest both in the part 

tal<en and an interest in the remainder he claims to have been 

damaged. To do otherwise would patently permit an individual 

to obtain compensation for the taking or damaging of property 

in which he has no interest whatsoever. 

But to bold that the condemnee must have some 

interest in both the property taken and in the property 

damaged is not to say he must necessarily have title in both 

pieces of property. We are, therefore, confronted with the 

problem as to whether or not title per n - and not simply an 

ownership of a property interest - is to be a sine qua non in 

C establishing the larger parcel. The general rolle in the 

United States, with some notable exceptions, is that in order 

to establish the larger parcel, unity of title is necessary. 

c 

The leading case setting forth this requirement is United States 
41 v. Honolulu Plantaticn C~. In that case, the federal 

government sought to condemn some 740 acres which the defen­

dant held under long-term leases. A third party owned fee 

title to the leased property. The defendant owned some 

amounts of land in fee which were not being condemned. Each 

of the leases contained a condemnation clause. The question 

was whether the defendant should be allowed severance damages 

due to injury to the larger parcel. The court said: 

liAs to these individual parcels of land, fee 
title was vested, respectively, in other 
estates and individuals. Plantation had long 
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leases on each parcel, and a clause of each lease 
divested any interest or estate of Plantation upon 
condemnation. This condition subsequent destroyed 
any property interest of Plantation therein. The 
landowner received all compensation for the 
property. Therefore, this situation falls squarely 
upon the pr1nciplefollowed by the Trial Court as 
to the Oahu Sugar Company lease, and upon this 
ground alone this award must be reversed." 

The court, therefore, decided this case based upon the simple 

fact that there was a termination clause in the lease and, 

consequently, the lessee had no interest in the condemnation 

award. The court, however, went on to state: 

Fee, is 

~le has 

"Although disposition has thus been made of 
errors, claims and theories of the experts, it 
behooves us to consider whether Plantation is 
entitled to compensation, without regard to the 
clauses of the respective leases • •• It is 
the estates in the separate parcels which must 
be connected. If, therefore, the fee owner of 
one tract holds lesser tenure in the tract 
taken, there can be DO additional compensation 
for this reason. The exolapation isJhat the thea cOtiClemnor ti'ltii tile 

The whole structure of 
~~;.::s!~~~~~led upon this ground are destroyed. 
~, is paid by the parcel. Of course, 
a lease upon one parcel of land cannot be a part 
of the fee simple estate of another parcel. 11 

(emphasis added) 

t-lhlle the position above, as expressed by Judge 

dictum, it does represent the prevailing rule. This 
42 

also been expressed in the various texts as follows: 

"Tracts held by different titles vested in 
dif·ferent persons cannot be considered as a 
whole where it is claimed that one is inci­
dentally injured by the taking of the other 
for public use. This is the rule although 
the owner of the tract taken holds an interest 
in the property claimed to be damaged and 
although the two tracts are used as one." 
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A number of cases, mostly in other jurisdictions. 

have rigidly and strictly adhered to the title requirement. 

For exaqlle. in a Tennessee case. Tillman v. Lewisburg & 
43 

N.R. Co. ,a railroad condemned a right of way through 

land owned by a husband and wife as tenants by the entirety. 

The wife was unable to recover damages to a tract of land 

owned by her, individually, lying across the turnpike from 

the other tract and used in cOlUlection with it based upon the 

fact that there was no unity of title. 

Similarly in an Indiana case, Glendenning v. 
44 

Stahley, the defendant owned a tract of land lying north 

of the proposed road and he and bis wife owned a tract lying 

south of it as tenants by the entirety. The tak:l.ng was on one 

of the two tracts. There the court ruled that in determining 

the amount of special damages sustained, severance damages 

could not be granted one fee owner for the taking of the 

property owned by different proprietors. On virtually the 
45 

same facts, an Iowa court also denied severance damages. 

In MCIntyre v. Board of County Commissioners, 
46 

the defendant T. W. McIntyre owned the westerly 80 acres and 

his wife, Ruby, owned the easterly 80 acres of property whicb 

was operated as a single farm by their son. In an acquisi­

tion for highway purposes across both the east and west 80 

acre tracts, the defendants contended that the farm was to 

be considered as one entire unit for the purpose of 
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ascertaining severance damages. The trial court held that 

each SO-acre tract was a separate unit. and this ruling was 

upheld on appeal when the court held: 

"It is true that in a great majority of the 
adjudicated cases the taking was from only one 
of the tracts used in conjunction with another 
tract or tracts owned by another but used 
togetber as one unit. wbile in the case before 
us we not only have a diversity of ownership of 
the two tracts used and operated as one farm 
unit. but we also have a talting from each tract 
in question. However. the same general princi­
ple must apply. i.e., the pieces of. land alleged 
to be a single tract IllUst be owned by the same 
party, and ODe. owner is not entitled to recover 
compensation for land taken from him because of 
alleged damages resulting to that portion of his 
land remaining on account of the taking of land 
belonging to another even though, as under the 
facts of this case, the two tracts had been 
farmed and operated as a unit," 

47 And in State v. Superior Court, the Washington 

Supreme Court denied severance damages since there did not 

exist a unity of title regarding the parcels in question, 

Parcel "A" was in tbe name of Harry A. Morrison, part of 

which was being taken in the condemnation action. Jeannette 

Wirt and Irene Morrison owned adjacent tracts (liB" and "err). 

The latter parties sought to receive damages for the taking 

of Harry A. Morrison's tract, basing their case upon the 

fact ,that there was an oral agreement that legal title to 

all three tracts was to be beld jointly by the three parties. 

The court first concluded that, due to the parol evidence 

rule, the defendants could not claim an interest in that 

C tract which was being taken. It further said: 
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liThe fact that the three tracts are used as one 
farm. inasmuch as the ownership is divided, does 
not entitle the owners ~relators) of adjacent 
tracts (tracts IInll and te',) to damages. If 
Harry A. Morrison has, in addition to his· owner­
ship of Tract "All, an interest short of actual 
ownership in tracts "B" and "e" owned by the 
relators, and vice versa. each relator, owners 
of tracts lin" and "C", have an interest in 
tract IIAII to which Harry A. Morrison has title, 
that would not entitle relators to recovery of 
damages to any tract ~cept the one over which 
the private way of necessity was condemned, 
which in the case at bar is over the tract 
owned by Harry A. Morrison ••• the damages for 
taking a right of way are based on ownership of 
land actually taken and are limited to lands 
held under the same title." 

In property law and in the law of security trans­

actions, the concept of title has undergone a major re-

,--- evaluation thus far in the 20th Century. The courts are 
\_ ... 

more prone today to view the concept of title in its 

realiat1c context and to recognize that interests in property 

are matters of substance, not matters of form. The market 

place, too, views property by its utility and its relation­

ship with other properties, not by bare naked "title". In 

view of this transformation both in the legal approach and in 

the economic approach to property,it is questiOnable whether 

the rigid position, as exemplified by the above cases, is 

a proper one. 

2. The Liberal View. 

Not all courts, however, rigidly a~ply the title 

per se criterion. Given unity of use, many courts are 

C willing to include within the larger parcel tracts of land 
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c wherein there is no unity of title but there is a realistic 

~nity of ownership. tn many instances, particularly in the 

modern economy, individuals may own in fee one parcel and 

have a long-term leasehold in an adjacent parcel; and both 

parcels may be, and often are, put to a common unified use. 

In numerous instances, commercial, industrial and agricultural 

operations are based upon long-term lease arrangements wherein 

the "ownerll conducts the business by acquiring contiguous 

leaseholds. The use of leases has become increasingly wide­

spread because of favorable tax conSiderations, e.g., the 

sale lease-back arrangement. The formation of shopping 

centers and other similar commercial ventures is often 

,~ accomplished by the making of a group of loog-term leases, 
"----

to avoid large capital outlays for land. To the buyer in 

the market a parcel unified by leases is of no less economic 

importance and, perhaps even more beneficia1~ than a parcel 

unified by fee ownership. 

Some courts have recognized this fact of life. 

For example, in Arizona, where the applicable condemnation 

statute 1s exactly the same as in Ca1ifornia,43 the high 

court of that state in a unanimous decision granted severance 

damages to the larger parcel despite the fact that all seg­

ments of that parcel ware not owned in fee by the condemnee. 

In State v. carrQ!'..49 the Highway Commission commenced to take 

the property in question in 1933 but the trial did not come 

e about unt:l.l 1939. The defendants operated a cattle business 
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over the following lands, parts of which were taken by the 

condemnation: 

(a) Patented lands owned by the defendants; 

(b) Lands owned by railroad company but leased 

to defendants on a year to year basis; 

(c) State lands leased to the defendants fOr 

5 years; and 

(d) Land belonging to the United States (in which 

the defendants had a permit at the time of 

the trial but did not have one prior thereto). 

The defendants claimed damages to all the interests listed 

above due to the construction of embankments, barbed wire 

fences, etc. on some of the property. While there were 

numerous types of interest involved in this damage action, 

the trial court failed to differentiate between these various 

interests and allowed defendants to receive full damages 

subject only to an apportionment among the various interest­

holders (Arizona at that time had an apportionment statute). 

In upholding the right of the defendants to receive severance 

damages for injury to the "larger parcel", despite the fact 

that some of these parcels were not owned in fee by the 

defecdants, the court said: 

"'!'here are cases which held that non-contiguous 
d,eces of land are not included in statutes of 
tb.:!.c; nature as being portions of a 'larger 
p<l1:'~f\l' damaged though not taken by condemna­
tb:<l, wf"ell the intervening pieces of land are 
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in different ownership. 
& L. Co., 99 Mont. 95 

• exact language of §l248 
supplied) 

50 
In Corpus JUEis Secondum. it is stated: 

". • • • .. the fact that several tracts are owned 
by different persona does not preclude them as 
bemg regarded as one where they are contiguous 
and are used in common by the owners under a 
contract or other arrangement and the tract is 
more valuable by reason of that use than if 
used separately.1I 

Under the liberal rule as thus stated. it is quite clear 

that unity of title is not essential where a common lessee 

uses contiguous property owned by others. Thus a party 

holding two separate leases on coatiguous pieces of property 

owned by different persons is allowed severance damages if 

the taking of part of one leasehold damages the adjoining 

leasehold interest. 

In an 1084 Illinois case. the condemnee owned 

ten lots and had a lease on four others. He operated them 

all in common. The court held that a taking by a railroad 

company of a right of way across the leased lots severed 

the property and entitled the condemnee to recover the 

depreciation done to the remainder of the property during 
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the balance of the term of the lease. 51 Similarly, in 

COunty of Smith v. Labore,52 an 1387 Kansas case, a father 

and two sons each owned a quarter section of land. These 

three tracts adjoined each other and were used as grazing 

land by the three members of the family who were partners in 

the cattle business they conducted upon all three properties. 

The water was on the land of the father. A highway was laid 

across the land separating the water from the grasing land 

of the sons. In holding that the separation of the grazing 

land from the water injured the value of the land as a whole 

the court said: 

"We suppose it will be admitted that anyone of 
the Labores would have a right to an award of 
damages for all the loss whIch he miaht sustain 
by reason of having his own grazing land separated 
from his own stock water. But that is not pre­
cisely the case. In this case the grazing lands 
of Lewis W. Labore and Arthur C. Labore were 
separated from the 8tocl~ water on the land of 
C. C. Labore. But still the right of Lewis W. 
Labore and Arthur C. Labore, UDder the written 
contract with C. C. Labore, to use the stock 
water on C. C. Labore's land, made their lands 
more valuable than they otherwise would be, 
while the rights of C. C. Labore, under the 
contract, to use the land of the other two 
Labores, for pasturing his cattle thereon, 
made his land more valuable than it otherwise 
would be. This right made his stock water 
immensely more valuable to him, because he 
could use so much more of it at a profit. 
Now, may the Labores be deprived of all these 
benefits and profits and the enhanced value 
of their lands resulting therefrom, without 
their having any remedy? May not each be 
awarded damages for the loss of value as to his own 
land: May not each be awarded damages for the 
difference in value of his own land with the 
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road, and without the road. where he suffers 
10ss1 although a portion of this enhanced value 
may be the result of his having the right to use 
the lands of others?" 

Two very recent South Dakota cases indicate that the courts 

in that state are also not in accord with the title per se 

doctrine. S3 

3. The California View. 

Califom ia, at the present time. appears to ally 

itself with the prevailing rule that unity of title is a 

necessary requisite in establishing the larger parcel. 

While there has been no case where the £acts as presented 

to the California court have definitely established the 

rigid requirement, in a number of cases the courts in this 

state have indicated that "title" is a prerequisite. For 

example. in City of Menlo Park v, Artino, S4 the court 

stated in passing: 

• 

Neither the Copper Mountain Min. Co.ner the Ellingwood 

cases strictly support the proposition stated in the Artino 

case. 

There is a possible indication in County of San 
SS 

Depito v, Copper Mountain Maag Conpany. that a legal 

right rather than fee interest in a contiguous piece of 

property used in common with the property taken will 
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enable the condemnee to receive severance damages. There 

the appellant claimed that it should have been given an 

instruction in accordance with Section 1248(2) regarding 

severance damages. The land that was being condemned was 

entirely surrounded by land owned by the United States. 

Its claim for severance damages was based upon the fact 

that the defendant mining company had mining claims in the 

vicinity of the land sought to be condemned and that for 

operating its said mines it was necessary to have use of 

water that flowed across the land that was being condemned. 

The court denied severance damages, saying: 

"There is no showing that the said Copper 
Mountain Mining Company is the owner of, 
or has acquired any rtght to the use of this 
uater. The proc;ty or Which severance 
damages are cla d is owned by other than 
the one "mose lsnd was sought to be condemned. 
Appellants cite no authorities to the effect 
that severance damages may be awarded to one 
who is not the owner of the land sought to be 
condemned and we have found none that uphold 
this doc-=rine." (Emphesis flupplled.) 

Clearly the court concluded that had the appellant 

had a ftright" this would have been sufficient to allow for 

severance damages, A "rightll , obviously exists in a leasehold. 
56 

In the Ellinm'lOod case ,two brothers owned con-

tiguous tracts of land, each in their separate names. The 

plaintiff argued that. since the tracts were in the names of 

different defendants, there 18 no unity of ~mership and, con­

sequently, severance damages under the larger parcel concept 

cannot be granted. The court first held that. since California 
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law did not allow partnerships to hold property in their own 

names but that the law required that the individual partners 

hold the property. in reality there was COlllDlOD ownership and, 

therefore, there was the necessary unity permitting severance 

damages. the court said: 

"In view of equity it is :l.DlDater1al 10 whose 
name the legal title to the property stands, 
whether 10 the name of one partner or the names 
of all." 

the court: then d1scuased the Oelcland v. Pacific Coast Lumber 

CO!II?!ffil case which stated that un1ty of use should not be re­

garded as the controlling factor. thi8 the court admitted but 

said, further that unity of use should, nevertheless, be con­

sidered. . It added that unity of use itself, is not sufficient; 

that there must be ccntiguity. Lastly, the Ellingwood court: 

said: 

"The quest:l,on of ownership a180 enters into 
consideration. . The partnership· being the 
owner, the different governmental subdivi­
sions all being contiguous and there being 
unity of use we conclude the trial court 
did not err In considering the whole tract 
as one parcel." 

Clearly, the case would seem to suggest three fundamental 

poinu: 

(1) That the court will view the question of 

severance damages 1~ light of equitable 

pr1ncip~es ; . , 
(2) That it is not fee title owner~htp that 1. 

con~rolling but an interest recognized in 
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the 1m1 to be a legal interest; and 

(3) If, as t.he E',U.n~"ood case holds, a single 

parcel can be created by a partnership 

agreement, there seems to be no valid 

reason t-/hy a single parcel cannot be 

created by lease agreements. 

The case of East Bay MUnicipal Utilities Dist. v, 

Kieffer,S7 has been cited for the proposition that Cal1fomia 

requires unity of title to exist in order to establish the 
58 

larger parcel. Careful examination of the case, however, 

does not sustain that view, In the Kieffer case the defendant 

owned tllO parcels of property and had an option on a third 

strip. In his answer. the defendant claimed damages by reason 

of a severance of lands under option from lands owned by him 

which \>1ere taken. The leMer court struck out this answer as 

it related to such damages and. on this basis. the defendant 

appealed. The appellate court said that a Single parcel was 

not created from the three parcels insofar as "an option is 

not a transfer of property. No title was conveyed thereby. 

It is a mere right of election ••• to accept or reject a 

present offer within the time therein fixed." The court went 

on, however t to say that: 

"Since the appellant had no 
lands under option, it 1a he 
was not entitled to damages by reason their 
severance from the lands that were taken, 1£ 
such may be termed a Of 
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c Clearly, the court looked for an "interest" in the ad­

jacent land and found that an o?tion "las not such an interest. 

A lease, however, is an intere:3t of the same type as a contract 

to purchase which the court said would produce a different result 

if it existed. Since a contract to sell does not create legal 

title in the buyer, it is not fee title "ihich is necessary in -
order to receive severance damages to injury done to the larger 

parcel but rather it is a legal interest such as a lease or a 

contract which is needed. 

And another case cited to uphold the position that this 

state clearly demands that all the property be owned in fee, 
S9 People v. Emerson, also fails to support that assertion. In 

C that case, the state condemned a 3.4 acre strip of land through 

the center of certain range land. The only water available for 

cattle on the range was some two miles 'May from the land in 

question. Prior to the taking, the cattle reached the water by 

the use of a crossing leading to the spring on the other Side of 

an old highWay, but after the taking were prevented frcm doing 

so. Neither the crossing nor the water spring were on the property 

of the defendants. The court ruled against severance dawages in 

this instance, on the basis that the condemnee had no ownerShip 

in the crossing or spring. The court did go on to indicate that 

had the defendant had a property interest on the land owned by 

another, the result would probably be different. The defendant 

tried to show in this case that he bad an easement on the cattle 

e: crossing or a lease on it as well as a lease on the water spring. 
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Directing itself to this contention, the court said: 

"Defendants urge an easement existed through 
a cattle crossing and suggest a lease on it 
and the spring. The evidence is insufficient 
to support an easement and only vaguely hints 
at leases. If such easement or leases exist~ 
they Should be proven by competent evidence. 

The Emerson case, in reality, strongly hints that the con­

demnee (and, by necessary inference, the condemnor for the 

purpose of showing special benefits) need only show an interest 

in adjacent land (plus, of course, unity of use) in order to 

establish the larger parcel. 

In light of California authority, it appears that 

the courts in this state have indicated in dictum that fee 

title per se is necessary; but on a more thorough analysis 

of the cases, the courts seem to have left the door open for 

a contrary ruling. 

4. Recoamendations. 

It would appear that a revision and/or clarification 

of the restriction imposed by many courts regarding unity of 

title is in order. The necessity for such a revision "is 

founded on logic and everyday justice". 
60 

As indicated before, there are a multitude of in­

stances where business operations are conducted by combining 

adjacent properties not only in fee but in fee-leasehold or 

a series of leasehold arrangements. From a realistic point 

of view, these latter combinations actually are considered on 

the market as supplying the unity of ownership that i8 a 

45. 



c 

c 

c 

requisite for establishing a larger parcel. Fee, in and of 

itself, has no greater effect on market operations than long­

term leases combined together or combined with fee-owned 

property. To malle an impractical distinction which is in 

direct conflict with the rules of the market p1.ace cannot be 

justified. 

A simple example will illustrate the incongruous 

results that come from a rigid requirement that fee title, 

and fee title alone, is necessary. A well-known Los Angeles 

department store, Bullock's, actuall1 is not owned in fee by -
a Single owner. Instead, the department store. occupying a 

number of contiguous lots in the downtown area, is actually 

united by at least five leaseholds of a long-term duration. 

To say that the taking of one lot and one leasehold will not, 

in law I constitute dsmages to the "remainder" is to draw an 

arbitrary and unjust distinction that has support neither in 

logic nor in fact. Similar illustrations could be drawn but 

the point should be readily clear to all concernecl. 

Of course, it is recognized that to claim damages 

to a larger parcel, the condemnee must be able to show a legal 

interest in the remainder t but that interest need not be fee 

title; a leasehold or an easement is of equal economic ancl 

practical utility and value. Accordingly, as some cwauenta-
61 

tors have suggested, the unity of use should be the prime 

consideration; if the condemnee has a legal interest in the 

"remainder" and that remainder i8 in the proximate vicinity 

of the part taken and there is an existing unity of use (if 
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the parts are not contlguous), the entire property should be 

treated as one IIparcelll - whether for the purposes of ascer­

tain1ng damages or for determining special benefits. 
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