# 36(1) 7/13/65
Memorandum 65-45
Subject: Study No. 36{L) - Condemnation Iaw and Procedure {Just Compensati--
and Measure of Demages Generally)
The policy questions involved in the problem of just compensation and
measure of damages are complex and interreiated. A preliminary question is
whether the market value concept should be retained as the basic measure of
demages. Other major questions include: (1) Whether special benefits
should offset the entire sward or only the eward for damages to the part
remaining? (2) What constitutes the larger parcel {a matter that is prims~il:
importapt for severance damages and special benefits)? (3) Shouiﬁ additional
compensation be given for such items as incildental business losees, moving
expenses, delay compeneation, consequential dJdamages, and the like?
Attached to this memorandum are the following reseerch studies:
The Market Value Concept
Late of Valuation

.7 Beneflts
The larger Parcel

The staff suggests that the Commlssion undertake its study of this area
of eminent domain law with the objective of ultimately publishing a pamphlet
containing a "Tentative Recommerdation and a Study Relating to Juet Compensz-
tion and Measure of Damages." The research study would be ‘the result of
combining a murber of the research studies we have on hand covering various
aspects of the problem and preparing meterial to cover matters not covered by
the etudles prepared by cur congultant. If this suggestion seems sound, wo
will begin to devote the staff time necessary to consolidate and supplement
the varicus studies. We may want, however, to distribuie mimeographed tento-

tive recommendatione on particular aspects of the problem to our special
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mailing list for comment prior to preparing the comprehensive tentative

recomrendation.

THE MARKET VAIUE CONCEPT
As the attached research study on "The Market Value Concept"” indicates,
two possible alternatives to the present market value standard are: (1) value
to the ’f.aker and {2) value to the owner. The research consultant concludes--
and the staff emgrees~-that, despite its inherent weaknesges, the market value
standard should be reteined as the basic standard in emirent domain cases.

Despite its limitations, 1t is probably more objective and ascertainable than

either of the alternatives. Moreover, it usuelly has at least & rough
correiation with value to the owner--indemmity. In the final analysis, the
market value standard must be retained for laﬁk of a better. See the
research study for further discussion.

Tus, the preliminary policy question presented for determination is:
Should the market velue standard be retained as the basic criterion for just
compensation in eminent domein cases? (Approval of the market value standsrd
merely rejects the two other possible altermatives--value to the owner and
value to the taker; it does not preclude later taking aections based on an
indemnity theory, such as providing compensation for moving costs, lost profits,
etc., as separate items of compensetion or offsetting special benefits against

the award for the part taken.)

GENERAL SCHEME FOR DETERMINIRG JUST COMPENSATION
It might be helpful in considering the various aspects o the problem of
Just compensation and messure of damages to have 1n mind a general scheme that
might provide more assurance that the property owner will be made whole and,
at the same time, provide protection agginet an undue Inerease in the cost of

public improvements.
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The general echeme suggested by the staff and by ocur consultant in
various portions of his research studies is the one that was adopted by
Wisconsin in its 1959 statute and by Pennsylvanis in its 1964 code:

(1) The basic measure of demasges is the market value stendard (the
market value of the part taken and the decrease in the market value of the
pert remaining).

{2) 1In addition to the compensation provided under {1}, just compensation
also includes damagee for certain other injuries or expenses {which %n
Pemmsylvania include removal of machinery, egquipment, or fixtures, removal
expenses, business dislocation dammges, moving expenses, delay compensation,
consequential damages, and damages for vacation of roeds).

(3) Special benefits are offset against the entire award, not just the
award for damages t0 the part remaining.

(4) Any change in fair market value prior to the date of condemnation
that was substantially due to the generel knowledge of the imminence of
condemration is disregarded in determining market value.

(5) The problem of what constitutes the larger parcel is clarified by
expressly providing that several non-contiguous tracts owned by one owner 7
are used together for a unified purpose conetitute one parcel,

The Pennsylvenia scheme is set out in Sections 601-614 of the Pennsylvania
Eminent Domain Code. The Wisconsin scheme 1s set out in Sections 32.09 and
32.19. The various elements of dameges discussed above are covered in more

detail later in this memorsrndum and in cther memoranda.



DAMAGES FOR THE PART TAKEN, SEVERANCE DAMAGES, AND SPECIAL EBENEFITS

Existing California law generally.

Section 14 of Article I of the (alifornia Constitution provides that:
"Private property shall not be taken or damaged for public use without just
compensation baving first been made to, or paid into court for, the owner .

Where an entire parcel is taken, the market value of the property is
the measure of Just compensation.

Where only a part of a parcel is taken, the measure of just compensation
is: The merket value of the part taken plus the specisl damages and minus
the special benefits {but not in excess of the extent of special damages),
if either exisis, to the remaining property caused by the taking and the con-
struction of the public improvement in the menner proposed by the condemmor.
(See Code of Civil Procedure Section 1248.) This type of demage to the
remaining property is generslly known as "severasnce damage." Generally speak-
ing, it is measured by the difference in value, if any, between the remainin-
property in its "before condemnation" condition and considered s g part of
the entire property, and the remeining property in its "after condemnation”

condition and considered as a separate parcel.

Definition of "market value."

The California Supreme Court has defined market value as;

+ « » the highest price estimated in terms of money which the
Jand would bring if exposed for sale in the open market, with
reasongble time allowed in which to find & purchaser, buying with
knowledge of g1l the uses and purposes to vhich it was adapted and
for which it was capable.

Sacramento etc. R. R. v. Heilbron, 156 Cal. 408, 409, 10k Pac. 979, 980

(1909).
See Chapter 3 of Californis Condemmation Practice for a detailed con-

sideration of falilr market value.
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The 'highest price" rule is criticized in California Condemnation Practic:

at pages 42 and 43 as follows:

a. [$§3.6] Highest Price v. Fair Market Value

One California case has determined that "market value" is the
highest price, estimated in terms of money, that the property would
sell for on the open market, allowing a reasonable time to find a
well-informed buyer familiar with the uses for which the property
can be adapted. State v. Riceiardi (1943) 23 C.24 390, 1i4 P.2d
TG9. TIn Riccisrdi the Court stated that actual value is established
by market value. Yet, it is doubtful that fair market value is the
"highest price" cbtainable for the property. Ricciardi followed
Sscramento etc. R. R. Co. v. Heilbron (1909) 156 C. Los, 1ok P. 979,
in adopting the "highest price™ rule. Heilbron has been clted many
times, but only Riccilardl specifically adopted its rule of the
"highest price.”

4 "highest price" rule ralses serlous practical problems, for
no gppreiser can fix with reasonable certainty one single amount as
the "market value" of the property. His appraisal necessarily con-
sists of a range between two amounts. "Fair market value" is a
value within the range from the "lowest market value" to the "highest
market value." The appraiser cannot reascmably testify that a
specific amount is the highest or lowest market value, but he can
reasonably testify that a specific amount is the "falr market value."
The use of the phrase "highest price in terms of money" in jury
instructions and appellate court decisions should not be understood
as the highest conceivable price in view of all the purposes for
vhich the land is adapted. Undoubtedly, the phrase merely means
that the jury should find the highest price that could reassonably
be considered as fair market value of the property.

The use of the phrase "in terms of money" also causes confusion as is
indicated by the following discussion from pages 43-44 of California

Condemnation Practice:

b. [§3.7) Cash Value v. Value in Terms of Money

Necessarily, falr market value can be expressed only in terms
of money. Yet "cash value"--in the market place, in business, and
in the economics of the facts of life--is entirely different from
"market value" or from the value of the property "in terms of money."

"In terms of money" is an expression used by experts in fixing
an amount in money as a value-~i.e., the market value of the property,
instead of fixing the value in some other terms, as, for example, its
value in beans, wheat, or steel. Thus, "money" does not mean "cash”
or the medium of payment, but only the gross amount of money that
may be pald by the purchaser, including that part paid in cash and
that part paid for over a periocd of time and secured by an encumbrance.

-5~



The principsl authority that market value is the cash value of *
property is Sacramento etc. R. R. Co. v. Heilbron {1909) 156 C. 408,
104 P. 979. Heilbron approved an instruction by the trial judge to th=
effect that market valie was based upon the ordinary cash value of thc
property. Heilbron held that the test for fair market value is not t:»
value of the property for a special purpose but is its value in view oo
all the purposes to Whlch,lt is naturally adapted. Two cases since
Heilbron have referred to "cash value" in dictum. See City of San
Rafael v. Wocd (1956) 1kk C.a.2d 604, 607, 301 P.2d 421, 42k; Metropolii
Water Dist. v. Adams (19k0) 16 C.2d 676 680, 107 P.2d 618 625, Tul
in Pacific Sav. & T. Co. v. Hise (1945) 25 ¢.2d 822, 155 p.2d 809, the
trial court eliminated the words "cash" and “cash feature" in an instruc~
tich defining fair market value, and this elimination was approved by the
Supreme Court.

Hellbron merely spproved an instruction that incidentslly used the
word "cash" instead of “in terms of meoney" and since the opinion, in
vhrasing the rule on measure of darages, uses the words "in terms of
money,” it is doubtful that the Court recognized a distinction between
“eesh" and "in termc of money." In Stete v. Ia Macchia (1953) 4l C.24
738, 751, 264 p.2d 15, 24, Heilbron was quoted for its rule that
measure of dawmages is "in terms of money." Since it is likely that
Heilbron will not be followed as to its rule on instructions, counsel
should not submit instructions using "in terms of money" rather than
Yeash." See § 12.45 for form of instruction.

In view of this analysis, we suggest that the substance of the definitic-
contained in Evidence Code Section 814 {part of the 1965 evidence-in-eminz::-
domain-proceedings zect) be incorporated into the proposed legislatlon. Thi.
proposed definition would read in substance:

Fair market value is the price as of the date of valuation which
would be agreed to by a willing purchaser and a willing seller, dezal’
with each other in the open market and with a full knowledge of all i ..
uses and purposes for which the propearty is reasonably adaptable and
available, taking into consideration the matter upon which an opinion
as to the velune of the property may be based under Article 2 {commenci:
with Section 810) of Chapter 1 of Division 7 of the Evidence Code.

By way of comparison, Evidence Code Section 81k reads:

814. The opinion of a witness as to the value of property is
limited to such an opinion as is based on matter perceived by or
personally known o the witness or made known to him at or before
the hearing, whether or not admissible, that is of a type that
reasonably may be relied upon by an expert in forming an oplnion as
to the value of property and which s willing purchaser and a willing
seller, dealing with each cother in the open market and with a full
knowledge of all the uses and purposes for which the property is
reasonably adaptable and availgble, would take into consideration in



determining the price at which to sell the property or property

interest being wvalued, including but not limited to the matters

listed in Sections 815 to 821, unless a witness 1s precluded by

law from using such matter as = basis for his opinion
We believe that the proposed definition is consistent with, and is a desi::
supplement to, Section 8lk.

It may be of interest to compare the proposed definition with Section
603 of the Pennsylvania statute:

603. Fair Market Value.--Fair market value shall be the price
which would be agreed to by a willing and informed seller and buyer,
taking into consideration, but not limited to, the following factors:

(1) The present use of the property and its value for such use.

(2) The highest and best reasonably aveilable use of the prop-
erty and its value for such use.

(3) The machirery, cquipment and fixtures forming part of
the real estate taken.

(4) other factors as to vwhich evidence may be offered as
provided by Article VII.

The comment to this section of the Pennsylvania code should also be
noted. The staff prefers the proposed definition suggested above to the
Pennsylvania provisioh. You will note, however, that we have used some of {’
Pennsylvania language in drafiing the proposed provision.

It is of interest to note that Section 32.09 of the Wisconsin statuto
provides the rules governing determimation of just compensation and uses t*
term "fair market value" but does not define the term. However, one of th-~

rules stated is:

32.09. In all matters involving the determination of just
ccupensation in eminent dcmmin proceedings, the following rules
shall bte followed:

* * * * *

_ (2) In determining just compensation the property sought to be
condemned shall be considered on the basis of its most advantageous
use but only such use as actually affects the present market value.
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We see no necessity for ﬁdding any simllar language to the definition
proposed by the staff.

See also the Maryland definition of "fair market value" set out on
page 11 of this memorandum. The phrase "as of the date of valuation" in

the definition proposed by the staff 1s taken from the Maryland definition.

Effect of prior notice of proposed improvement upon market value.

Should the condemmee be accorded any enhancement in market value due
to the proposed taking and, by the same token, should any diminsution in
valug because of the pending taking favor the condemner? Should the rule be
uniform as regarding enhancement as well as dimimution in value because of
the effect that prior notice may have on the subject property or adjacent
property?

These questions are the subject of the major portion of the research
study on "Problems Connected With the Date of Valuation in Eminent Domain
Cages." We summarize the pertinent portion of the research study below, but
we urge you to read pages 6~55 of the study.

It is difficult to determine firm rules as to whether enhancement or
dimirution in market value will be considered when such enhancement or dimimie
tion is the result of an anticipated improvement or a delay in making an
improvement., This is because the fact situations involved in the cases are
such as to leave doubt as to whether the courts are including or excluding
an enhancement or diminution due to the fact that the anticipated improvement

is a contemplated one, a proposed one, one to which the condemner is committed,

or one which may merely be possible or probable.

Enhancement in market value. It is fairly clear that in those situations

vwhere it is certain that a particular parcel of land will be taken in the



foreseeable and proximate future, the majority rule is that any enbhancement,
as a result of such knowledge, to that particular land or adjacent land is
excluded and discounted in determining market value at the subsequent date
of valuation. By the same token, the majority rule also would seem to be
that if it is probable that particular land is to be Included within a
proposed or anticipated improvement, any subseguent enhancement as a result
of that knowledge will be excluded in determining value at the date of valua-
tion. The greatest difficulty in ascertaining the correct measure of velue
in 1light of the anticipated improvement unfortunately occurs in what is
probably the bulk of the cases connected with this subject--when it is known
the general area where a probable improvement might be constructed btut it is
uncertain what particular property will be taken. The majority of the courts
seem to adopt a vague standard that enhanced value as the result of such

knowledge is allowable to show rarket value providing it was not yet probable

thet the particular property would be taken.



The majority rule excludes enhancement of value directly due to the
proposed improvement on the basis that it is unfair to the condemner to
compel it to pay for a wvalue that it has itself created. The ecourts have
said that such a value can only be based upon speculation among buyers as
to the amount the condemmer can be compelled to pay.

At the other extreme, a few states hold that the property is to be
valued as of the date of valuation, and this wvalue is not to be discounted
for any effect the condemnetion may have had on the value. This view has
the advantasge of simplicity. It does not require the appraiser to speculate
on what proportion of the increase in value is due to the anticipated public
improvement. Moreover, inasmuch as the value at the date of valuation is
the amount the condemnee might have sold the property for at that date,
it may be argued that he should not be deprived of any of that value merely
because the condemner has forced him to =ell to it.

Although the california law is far frem clear, the consultant repor%a
that Califormia today probably follows the majority rule insofar as enhancement

in light of an anticipated improvement 1is concerned.

Dimirmation in market value. While it is difficult, in light of the

paucity of decisions, to be certain what position constitutes the majority
rule, it appears that the prevailing rule is thet eny dimimution in light of
an anticlipated improvement is to be accorded the same treatment as an
enhancement.

Although Californmia probably adheres to the majority rule regarding
enhancement, it appears that ﬁnder Californie law the condemnee suffers any

dimimation in market value in light of an anticipated improvement. On its



face, the status of the law in this state is not only illogical but quite

inequitable to the property owmer.

Consultant's recommendation, The consultant recommends that a statutory

provision be proposed which will adopt and adhere to the majority position
regarding enhancement and that diminution be accorded the same statutory
treatment. Please read pages 49~55 of the research study on "Problems
Connected With the Date of Valuation in Eminent Domain Cases” for a discussion
of the reasons that underly this recommendation.

The consultant suggests that an additional clause bs added to Section
1249 of the Code of Civil Procedure (date of valuation) to read:

Provided, that any snhancement or diminution in value of
property directly resulting from the proposed improvement

shall be excluded in assessing compensation.

The consultant states that it is important that Section 1249 be drafted so
that it is elear that this provision has no agpplication to the guestion of
general and special benefits,

Other statutory language that should be considered in connection with
this problem is found in Section AOL of the Pennsylvania code:

60k, Effect of Tmminence of Condemnation. Any change in

the fair market value prior to the date of condemnation which

the condemnsr or condemnes establishes was substantially due

to the general knowledge of the imminence of condemnation, other

than that due to physical deterioration of the property within

the reascnable control of the condemnee, shall be disregarded

in determining fair market wvalu=.

The staff suggests for Commission consideration the following language
which is based on the Pennsylvaniz provision and the suggestion of the
research consultant:

Any change in the fair market value prior to the date of

valuation which was substantially due to the general krnowledge

-10-



of the proposed improvement, other than that due to physicsal.
deterloration of the property within the reasonable control
of the condemnee, shall be disregarded in determining fair
market value.

It should be noted that a key phrase in the proposed provision is the

ir

phrase "proposed improvement." Thus, this provision will still leave to the

courts the problem of determining as to what point in time an improvement was
no longer merely “contemplative” but had become "proposed.” The staff believes
that a provision drafted along the lines set out above will better insure the
rights of both the condemnee and condemner, remove some of the ambiguities and
uncertainties from the present law, corract an obvious injustice to the
property owner, and generally facilitate the determination of just compen-
sation. In connection with the proposed provision, we urge you to read the
Pennsylvania comment to Section 60h.

In connection with this problem, Section 6 of Chapter 52 of the Maryland
1962 Statutes--the comprehensive Maryland eminent demain statute--is of
interest:

Section 6. The fair market value of property in a proceeding
for condemnation shall te the price as of the valuation date for
the highest and best use of such property vhich a seller, willing
but not obligated to sell, would accept for the property, and
which a buyer, willing but not cbligated to buy, would pay therefor
excluding any increment in value proximately caused by the publiec
project for which the property condemned is needed, plus the amount, .
if any, by which such price reflects a diminution in value oecurring
between the effective date of legislative authority for the acquisi-
tion of such property and the date of actual taking if the trier of
facts shall find that such diminution in value was proximately
caused by the public project for which the property condemned is
needed, or by anncuncements or acts of the plaintiff or its officials
concerning such public project, and was beyond the reasonable contreol
of the property owner.

If the condemnor is vested with a continuing power of condemna-
tion, the phrase the effective date of legislative authority for the
acquisition of such property, as used in this section, shall mean
the date of specific administrative determination to acquire such
property.
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In subatance, use of the Maryland rule in California would disregard

enhancement and diminution in value proximately caused by the public project
occurring after the date of specific administrative determination to acquire

such property. We believe this rule is too restrictive; but, on the other

hand, it is more precise than the rule proposed by the staff and the Commission's

consultant.

Special benefits.

Before any attempt can be made to draft a statutory provision. specifying
what constitutes just compensation end the proper measure of dsmages, a
basic policy question wmust be decided: Should special benefits be offset
against the entire award?

On pages 16-62 of the research study on "Special Benefits,” the consultant
discusses this question. Although special benefits are now offset against
only the damages for the part remaining, the consultant recommends that
special benefits should be offset against the entire award, including the
award for the value of the land taken. His Jjustifications for this recommenda-~
tion are set out on pages 49-62 of the research study. He also recommends
that general benefits not be offset at all. We believe that his recommenda-
tion is sound if it is adopted with the understanding that certain additional
elements of compensation {such as moving expenses) will be provided in order
to ecarry ocut the concept of indemnity which is the basgic justificiation for
offsetting special benefits against the entire award. We urge you to read
the entire research study on "Special Benefits" prior to the meeting so that
you will be in a position to make a decision on this basic question.

Note that both Wisconsin and Pennsylvania offset special benefits
against the entire award.
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The problem of what constitutes "The Larger Parcel,”

We strongly urge you to read the research study relating to the "larger
parcel”" in eminent demain. We surmarize the consultant's recommendations
below, but we believe that a careful reading of the research study is needed
to provide you with the necessary background on the policy questions involved.

Three factors are ccnaidered in determining what constitutes the "larger
parcel”; the larger parcel is all that land which (1) has a unity of use;
(2) is contiguous (or has physical unity); and (3) has common ownership or
title., Whether a particular court adherss to a liberal or restriciive view
of the larger parcel, it usually concerns itself with all three of these
factors; however, those following a restrictive interpretation of "parcel”
almost invariably demand all three of these factors to be present., C(aliformia
apparently follows the restrictive interpretation.

Generally speaking, all courts are in agreement that unity of use is
reguired. Where there is nc physical contiguity of the property, most courts

require that this unity of use be asctual, present, and existing. The two

requirsments that the consultant recommends be changed are the requirement of
contiguity and the requirement of common title. These are discussed below.

Contiguity. Although the law is not entirely clear, California appears
to follow the rule that physical contiguity of the part taken with the
remaining property is required in order to have one parcel of property. Where
the part taken and the remaining property are separated by an intervening fee
ewnership, physical contiguity is destroyed.

There is a minority view that integrated use, not physical contiguity,
is the test. Physical contiguity is important, however, under the minority
view in that it frequently has great bearing on the question of unity of use.

For discussion, see research study, pages T-27.
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The consultant recommends that the proposed legislation eliminate the
present rigid rule that physical contiguity is always required. The test
would become unity of use where the property was not physically contiguous
and the consultant recommends that two limitations be imposed:

(1) Only property in the proximate vicinity of the part taken could be
considered in ascertaining what constitutes the larger parcel; and

(2) Where properties are not contiguous, there must be & present

existing unity of use in order to claim damages to the larger parcel.

Pennsylvania deals with this problem in Scetion 605 which provides:

Section 605. Contiguous Tracts; Unity of Use.-~Where all or

a part of seversl contiguous tracts cwned by one owner is condemned

or a part of severs] non~contigucus tracts owned by one owner which

are used together for a unified purpose is condemned, damages shall

be assessed as if such tracts were one parcel.
It is apparent that Section 605 abolishes the requirement of contiguity and
permits several noncontiguous tracts to be considered as one parcel if such
tracts are owned by one owner and are used together for a unified purpose.
Note that the reguirement of unity of purpose is not imposed where the tracts
are contiguous.

We suggest that the substance of the Pennsylvania provision be approved
insofar as it deals with the regquirement of unity of use and contiguity.
However, in the interest of clarity, we suggest that the provision be revised

to read in substance:

(a) Where all or a part of several conbiguous tracts owned
by one ovner is condemned, damages shall be assessed as if such
tracts were one parcel except that any such tract that is
devoted to a separate and distinct use from the part taken shall
be considered as a separate parcel.
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(b} Where all or a part of several non-contiguous tracts
owned by one owner which are used together for a unified purpose
is condemned, damages shall be assessed as if such tracts were
one parcel except that any such tract that is not in the proximate
vicinity of the part taken shall be considered as a separate
parcel.

The clarifying change we propose is in subdivision (a) of the proposed

provision--"except that any such tract that is devoted to a separate and

distinct use shall be considered as a separate parcel”--is believed to be

necessary to make clear that we are retaining the existing California law.

See the following extract fram California Condemnation Procedure:

2. [§4.7] Unity of Use Test

Generally, the unity of use test requires that the use
made of the part taken ke the same as that of the remaining property.
Where the part taken has been devoted to a separate and distinct
use from that made on the remaining property, this diversity of
use precludes physically contiguous property under cne ownership
from being considered as one parcel. City of Stockton v. Marengo
{1934) 137 ¢.A. T60, 31 P.2d LeT.

Assume three contiguous city lots that are each improved with
a separate residence but are under one ownership. A diversity of
use results from the fact that the residential use of each lot is
confined to that lot only., Thus, the three lots constitute
separate parcels of property and the owner is not entitied to
severance demage when one lot i= taken for a public use. City
of Menlo Park v. Artino (1957) 151 C.A.2d 261, 311 P.2d 135,

But, where a portion of physically contiguous property under
cne ovmership is not under present use, this failure to use should
be distinguished from actual diversify of use since a mere failure
to use a portion of the property may not destroy the element of
unity of use. Thus, where a portion of the property not taken is
not devoted to any present vse, it may be damaged by reascn of the
severance of the part taken, State v. Thompson (1954) 43 C.2d 13,
271 P.24 507.

In determining the value of the part taken, under some circum-
stances, the part taken may have an enhanced value because of a
prospective joindar with other separate parcels of property. However,
in order to give rise to severatice damage, the unity of use required
is believed by some authorities to be a present unity of use. This
unity of use must be actual, present, and existing. See State v,
Qcean Shore Railroad {1948) 32 C.2d L06, 196 P.2d 570. The Ocean
Shore rule may, in the opinicn of some authorities, apply only
where there is no physical contiguity of the proverty.
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The "except clause" of subdivision (b) is recommended by the consultant..

Note that Pennsylvania does not have a similar limitation.

Title or unity of cwnership test. TIn addition to unity of use and

contiguity, there is one further element "needed” to establish the larger
parcel--unity of title., This third criterion is generally accepted by the
majority of courts and is undoubtedly a proper one, at lzast to the extent
that it requires the condemnee, in defining the larger parcel, to establish
an interest both in the part taken and an interest in the remainder he claims
to have been damaged.

The policy question is: Should title {fee ownership)--and not simply
an ownership of = property interest--be a requirement for establishing the
larger parcel? The general rule in the United States, with some notable
exceptions, is that in order to establish the larger parcel, unity of title
is necessary. California appears to follow the gensral rulé. )

The consultant recommends that unity of use should be the prime considera-

tion; if the condemnee has a legal interest in the "remainder" and that

remainder is in the proximate vicinity of the part taken and there is an
existing unity of use (if the parts are not contiguous), the entire property
should bYe treated as one "parcel”--whether for the purpose of ascertalning
damages or for determining special benefits.

To effectuate this recommendation, the following additicnal subdivision--
subdivision (c)-- could be added to the provision previously set out. The
complete provision would read:

(2) Where all or a part of several contiguous tracts owned
by one owner is condemned, damages shall be assessed as if such
tracts were che parcel except that any such tract that is devoted

to a separate and distinct use from the part taken shall be con-
sidered as a separate parcel,
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(b) Where all or a part of several non-contiguous tracts
owned by one owner which are used together for a unified purpose
is condemned, damages shall bhe asgessed as if such tracts were
one parcel except that any such tract that is not in the
proximate vicinity of the part taken shall be considered as a
separate parcel.
(c) TFor the purposes of this section, "owned by one owner"
means that cne owner owns a legal interest in each of such tracts,
but such legal interest need not be a fee simple title.
One problem we anticipate with subdivision (e) is that there may be problems
arising when the award is allocated between the fee owner and the lessee.
If the Commission desires to add subdivision (c) to effectuate the consultant's
recommendation, we will discuss the problems this subdivision may create

when we congsider the problem of allocation of the award.

Wote that the proposed provision i1s applicable where all of several

tracta are taken (determining market value) as well as when only a portion
of such tracts is. taken {determining severance damages and special benefits).

Respectfully submitted,

John H. DeMoully
Executive Secrstary
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THE MARKET VALUE CONCEPT IN EMINENT DOMATIN PROCEEDINGS*

#This study was made for the California Law Revision Commission by the

law firm of Hill, Farrer & Burrill, Los fngeles. 7This study is an extract
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A STUDY RELATING TO THE MRKET VALUE CONGEPT

Notes This study is an extract from pages A=lle=pA=2] of A
Study Relating to Evidence in Eminent Domain Froceedings,” 3 CAL.
nw B!VISI(M_COM‘N, REP., REC. & STUDIES A-11 (1961).

INTRODUCT ION

The Umted States Supreme Gourt has deﬁned “Just eompenut.ion"
as that which entitles the owner ‘‘to the full money eqmvalent of the {
property taken, and thereby to be put in as good posi o ;
88 it would have occupied if its property had not been taken.” ¢ On
other oecasions, however, it has confessed that the standard adopted !
by the courts is often ‘‘harsh’’ and constitntes & derogation of the
indemnity principle.” Other amthorities, too, have argued that the ’
present practice does not make the owner ‘twhole.? Orgel, after eriti.
cally examining the market valne eoncept, coneludes in these words:

‘We are therefore foreed to the conclusion that market value,
strietly interpreted as meaning probable sale price, cannot be de-
fended as even an approximate weasure of value to the owner in
most of those cases which actually arise nnder the law of exninent
dornain.®

The veasons for this conclusion will be shown subsequenﬂy Snffies it
now to point out that this appraisal, in theory, is mot seriously con-
tested. Courts have readily admitted that regardless of the equities on
the condemnee’s pide, the law is often againgt him.? hmﬁ
because of this in part theoretical situation, & mtrong movement,
by lawyers and laymen and to some extent aided by legislatures, has :
sought to alter by statute the methods of valuation of property; ¥ and |
t0 some extent they have been successfgl 1
But whereas the condemnees have called for a change in the coneepts |
that the courts have adopted because, as owners correctly suhmit, these ;
concepts work against indemnification, adherents of the condemnora’
position have called for reform in the practices utilized for litigating '
condemnation actions. The position of some condemnors,’* and one
t Sen Unitad States v. New River Collierles, 262 ILE. 341, 343 (1823). Sex also Uoltsd

'Uﬂ%ﬁgle{? sga.lljllsfoigga{égrp) 323 U8, 473, 832 (1945) ('tha
often are hnrm") Genm-al otor's Curp, v, United %uua. “"":Ti, 274
ﬂaCir:l! 43 (hard ; Oakland v. Paclfic Coast Lom Ca, It

m :zg, 15! Pac. 105 701 (1915} ("Wa ars nut to be L] umd s

that e law when say that not our law.) ;
¥, Cook, 98 N.J. Eq. 521’ sas 133 Afl. 375, 875 (19:3) ( "That in the law. 1t works

hardsh|
1 OngxL, ALUATION UNDEn EMINext DOMAIN 1T4 (23 ed. 1853) [Rereinafter cited

[¥]
*Tha Mt lrld rules™ for mepguring compenaation wers sununarizsed one
ltl.l?ed. ultabls princln'leg. no matter how well foundad, are m&?uu
lmuuva in & condemnuation procesdiing.” inited Sintes v, 267, ln Acres of
ote., 72 F. Supp. %03, 914 (D.C. Hawaif 1947,
» Bobk REPORT OF MABRACHUSEDTS SPHCIAL COMMISSION RELATIVE 10 c:a'm.r.u Marrend
TEB TAKING oF LAND Y EMINENT an Houn Ro Hll

PRETAINING 0O
519“) Cofment, -Emu Domain Valnations ¢ s‘" -
. Mgﬂ Loua:_. 1] o Reu{fme?m“ nol}'lfi 113, 115 {1 nwnmmm?
‘c;;-h}wed Jor Pﬂbi& Use, RES. & SYUDY Cal. Law R:um CoMu's C- . »

In the 8§th Con = Bill, HR. 1646 (1859), was Introdvced to utﬂniﬂ: a
Sommiasion to atody”the adeuscy of compensation for eel broperty acruired
£ ranaired for pu the Dnited Sta.

Saarlas &k Raph: Cuﬂ'm!l'mm the ondewnaation,
Ry, B35, 645 (19 % the Law of O

-893.
July 12, 1357, § 304, 71 Stat. 200 m of July 14, 195 9
§34: 1~¥ s’au Lawe 1557, ch. 798, § 1. And 1"wm. mz‘ ‘1 :ﬁ.tg&
sz‘-} 32.08 (el‘tec!h April 6, 1860), Sce generally Pearl, Review of Bforfe
F{ nu.w muou, 28 APPRAINAL J. 17 {1358).
8oy :c‘rﬂ. 1900 1 Towin, Hineat Damain u'mwe‘f S ety
u- m it s , &t b3-54 ({9583, : -

n
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that is suppdi-ted by somiz ‘i;dl..p("l' dent aninorities,’® is that more often

than not the condemnee is being over-indemuified. Particularly, their
view is that the jury’s natural sympathy for the condemnes the
exigencies of sdministering condemnation programs,'® the confusion
produced in condemnation. trials by evidentiary tacties and tha alleg-
edly unsupported estimates of the condemmess’ experis® combine to
produce excessive awards.!” Those bissed toward the condemnees’ posi-
tion also- find numerous grounds for challenging the methods and pro-
cednres of eonducting econdemnation actions. But their main thrust is
aimed at the rigidity of the market value standard adopted by the
courts and the presentation permitted of and the inferpretation given
to it by the judges. Each ‘‘side,”’ therefore, believes its rights to be
violated ; each ‘‘side’’ ¢alls for reform.

Out of this canldron of eonflict, confused juries and oftentimes
judges yield to the ‘‘praetical” by ‘‘splitting the difference’’ between
the econdemmor’s and condemnee’s elaima.’® Although this aArrangement
tends to keep both parties reasonably satisfied and oftem produces jast
compensation, such a ‘policy, on its face, is not and should not be the
criterion of just compensation.!?

Historically, the strictures of the market value system, the rigid
mterpretation given to the word “taken” and the restrictive definition
given by the courts to the term ‘‘property rights’’ worked againat the
condemnee.*® For some years, cognizant of these deficiencies, all con-
cernad have sought to ease the onus of diserimination borne by the
condemnee. Thus the position of the condemnee has been improved by
state eomstitutional rhanges sich as the California Constitution

#8es 1 OrgaL § 44 apd z ona.n.. § 247 WALLSTEIN, REPORY OM LaW AND PROCEDORR
> CONDEMNATION 187 {181

MWALLFPEIN, supra note 13 For an example of how juries gtve compansation !or
lepally noneumpe‘naabls Inssed, despite apparent Qdirections to the Sontrury,
Réeven v, City of Dallas, 195 8)W.2d 576, 580 (Tex Civ. App. 18448). .But o.r.

mgucsnsxms HIPCORT, note 10 Suprg, at 10, where it wag suuc that “a jory
trinl usually deoes not materially incrense the amount zvailable to the

owner had he accapted n settlement” Part of the reason behind this siatement,
B ager. r?ay tbet la? court costs, expert and attorpey fees the coadempes must
enr by poing to tr

¥ Constderable pressure by the publie is often exerted upon publie officlals to liberalics
compénsation Awards; {hisz mressurs is often accompanled hy threats of peliticsl
retallation. See Comment, ininent Dowmain Veluations in an Age of Ra%.:lss-
mont: Iicldental Lesses, 47 YALs L.J, 61, B4 w2 {19"'." Among other =
erationa administrators have to deal with is the ¥, lﬁvnlaer even ¥
oompetent, often make poor witnesses, Morcover, judmfe tbemelm not
properly qualified to paks upoh the evidence of valie
note 10 supre, at 3, 14, See generally 2 ORQEL § 247,

“ Soe Grauhbart, supra note 12,

¥ The argoment that rcondemnation awards sre excessive has brought ghont two
major investigotions of atamtor%vpmcedures and eourt practices In New York
City. In 1532 as a result of the WALLETEIN study, note 18 supra. the New York
City Administrative Code relating tn condemnation was dra I Ses
dlscumlon infre. More recently, in 1858, the Mayor of New York a ted &
spacial eornmlseion to investigate cande‘mna.tion practices and b AR A
rasult of freguent revelations as to exor'bitant condemination costs, See N,
Herald-Tribune, June 19, 1258, p. I N.¥. Tunes, June 13, 1958, p, 82 The eom-
mirsion had not, at the writing of this fnstant sindy, fled its repor

M &es note 13 supre. Courts oftéen efimte the terms “aguitable” "practlcal" and
“unllttlng the difference” in this area of the law. Sea, &0, E' Perris, 227

La. 18, 22-23, T8 So.2d 403, 404 (1955},

BTt has been asserted that the very vazueness of the fair market standard permits
courts *to adjust the rigid rirles of law o the requirements of justice and indem
nity in each particuisar sase'" Jud#e Frank, ouoting OresL in ‘Weatchester
Park Commn v, United States, 141 F.24 688, 692 (24 Clr. 1844). Thas moﬂ.!
poliey of “splitting tha difference,” however, capts serlous doubt &8 to the wisdam
of vagopeness In this particular fisld of law.

» Qap Honongx.hels Nav, Co. v. Unlted States, 148 YL8 313, 338 (1893);  NicHOLS

HureNty DOMAIN 286 {id ed. 1950} [hereinafter cited an N!cnm.s Kratovi}
Hurrison, Eminent Dmain—Po!i and Comcept, 42 Cavre. L., 538, GOS
(1!51} ‘Comment, Eminent D s&u Vafuailons it an Ape of Radave!op
Incidental Losses, 57 Y4re L.J, 41, 66-T1 {19573,
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adopted in 1878 which provides that the owmer is glven protection
against ‘‘damage’’ as well as “‘takings’’;* by the expansion of the
concept of ““property’’ as exemplified hy the landmark helding in
People v. Ricciordi® regarding aceess and view; by periodie statu-
tory changes providing for compensation in excess of market value;3%
and by judicial and adminisirative legerdemain with the market valne
standard (often in a manner thet is not necessarily appropriate) 24

But has the degree of improvement achieved in this manner been
soffcient in light of the changing pattern, partienlarly the business
seene, of modern society? It is advanced that existing business prae-
tices,2® the nature of eurrent takings for governmental development,?®
advances in appraissl methods?” and our changing econcepts of public
policy are soch as to make much of the present law anachronistic,

The eourts apd the legislatures, while coniinnously asserting that
the owner should be indemnified, have argued thet any tinkering with
or additions to the market value standard or any innovation in the
methods adopted for proving market value would be speculative and
dangerous.?® In addition, courts have buttressed their position in this
regard by often mdleat.mg that various losses do not constitute prop-
erty or are merely damawm chsgue injuric.®® While both of these
reasons have some validity—though each has been subject to eritieal
review ¥-—a ma.;or Teason, it is enbmitted, that the eourts have frowned
upen change in this field is that heavy or excesgive condemnation costs
mlght retard public improvements.® Accordingly, such a latent threat

0 CSL, conu.art.l, § 14; ses Remrdon v. San Francisco, 65 Cal. 453, € Pac. 317

23 s)s.l.zg 390, 144 P.2d 799 (1943).
# At the turn of the century a number of Btates nuthorized by siatute the pnyment
of Ipoidental josses ahove market value In eondemmtlom for water
Ses Masas Acts & Resolves 1895 ch. 488, § 14; Masa Aosts & Reaolves 18 eh
450 ; Masz, Acts & Hesolvea 1807, ch. -!.50. Ma Acts & Resolves 1987, ch. 331,
§5; 2 N.Y. Lawa 1005, ch. 123, § 43, as amended, 1 N.Y. Laws 1506, ch, lu §9;
.1, Laws 1916, ch. 1278, %i 12,19, See aleo nots 11 TG,
_oply ]ha law" a3 embodied in the cases has by no means inwu-sa'bl: hald to
market vglue, . . . what tha law hag so generally adopted s a single form of
words rather than & eingle standard of value.” 1 BONBRIGHT, VALUATION OF Pzop-
ERTY 413 {1927). Bee s.lsu Penarl, Agpm{aar‘a Gudde ader 3'44.110 Aoving
Cogis, 21 APPRATBAL J. 327, 330 (1358), Bee ganaran:r Cornment, Jl'mmeu Domain
;1 e m(l!ﬁ‘l’)h un Age of Redevalopm I Losser, §7 Yarxm L.J. 61,
% See discuksion In toxt at A-28 af asy.
- Cannesticut Senate Bil Yoo 616 (Feb. 1, 1856) dsclaring *
statntes relating to the methods of apprilaing damages when land Is uf"'
d:enu'ilﬂi;rogertr ngﬁ Ala rwoesﬂn as belia;ogr itnh:dea&puparte h:: i H
. w, n.ropu-zy o
be teken ie of an industrial or b nesa nat
® Interview of Charlea Shattuck g aulhors. August 7, 1965 ; Interview of Nate
ek Valuo—ihe “Tnj

Libott auth lso Dolan, Mar]
Guess,” b? Batai 9 336 {1952) Wign?a'. The MWM"M um

yer's impomt AFPPRAISAL J. 264 (19
"Su Olson v Unma Eta. 292 US 348, 267 (1934) ; see also the

Justice “f g in part, n Untad States v, Genera:l otora Ctu'p
323 U..E 37 385 {1915) (" romissa swollan verdicts") } United Eiates v, 3.541
Acres of Land, 147 .24 588, 698 (3d Cir. 1915) Et Lake vement

Co. v. United Statea, 141 P24 562, E64 ¢5th Cir, 1944) ; Housing .lmthorlty of
mu'evegrt v. Green, 200 La, 468, 474, B So.id !95 299 (19!2}. Baitey v,

& P.R. 37, , M.E. 208, 204 (1808); S&wy Gommonw

153 Masy, 245, 247, 65 N.E, &2, 158393(3190 }; Bauer v. The m'a.yor, 44 App. Div

s“ac-s,aas an’r umnus fhf + of Bminent Domate
ongepd O, (m
M sss uns-&u (1942) w {Fnitedrstam ¢ Cauabr. aza s, 555 {1943}" .

= in ax Age o development s
Inolden Lasses, n"num 81 (1957} ve of Redeveiopment:

u Sy ent was rajved though rejected in Basich v. Board of Condrol, 23
Ca.l Sd 442, 350, 144 P23 B18, 833 (1943) ("On the other hand, fears have beem
axpresped t o sation aflowsd too Nberally will sm-iousb tmpeaa. It not
wtop, Bensficlal publie improvements bacausa of the gpreatly increassd

Compears Daviz v. County Commissioners, 163 Maaa, 218 225, 28 N8, 818. (i

(1881).
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hag ite brooding omnipresence in every eminent domain action and
more particularly in every proposed reform. But & eountervailing eon-
gideration—just compensation—iz an equally cogent factor that must
be achieved.

THE MARKET VALUE STANDARD

If the stroggle in eminent domain ig ‘“hetween the people’s interest
in public projects and the principle of indemnity te the landowner,’” %
then market value is its fulerum. The dictates of the federal and all
state constitutions call for just compensation.®® But nowhere in these
constitutions is the phrase further developed. By and large, condemna-
tion statutes fail to spell ont the meaning of Just compengation; gen.
erally, they merely state that the owner shall receive ‘“valoe,’ "net\ml
valaue’” or *‘fair eash value.’' 36

A few states, as well as England, have actually adopted in statutes
the term ““market value” 1o represent the measure of just compensa-
tion." But despite such terminology or laek thereof in the statuts, it i
as the California eourts have stressed, “‘universally agreed that the com-
pensation rec%mred is to be measured by the market velne of the prop-
exrty taken.”’

Approximately 500 dlﬂ.'erent deﬁmt:ons of market value appear in
Words and Phroses® There is, in’ fact, a gennine dispute over the
meaning of this term.*® The controversy, hmver, is not so much what
the term reasonahly connotes as it 38 what ihe elements are that bxing
it about. That is to say, in regard to the standard definition of market
value—*‘the price that can ba obtained under fair conditions as between
& willing buyer and a willing seller when neither is acting under neces-
eity, compulsion, or peculiar and special circumstances’ ¥—gi
ments mamly concern the factors that mmst be considered to determine
this hypothetical result rather than tha *‘ideal”’ itself. True, there ave
conflicts as t¢ whether this standard presomes that price which an ““in-
formed’’ buyer would eonsider or merely that price which the *‘aver-
age’’ buyer, whether he be informed or not, would consider. Moreover,
there are conflicts as to whether the definition implies an average price
or the highest price obiainable in the market. Both of thege pointa are
reagonably well resolved in California; in this State, both the informed
buyer and the highssi price he conld get are elements of the standard.
2 United States ex rel. T.V.A. v. Powelsan, 318 U8 368, 280 (1943).

# 1.8, CONRT. mmend, V; CAL. CoMeT. &rt, I, § 14, All but two states ha

[ ve mlmilxr
In. their conmtitutiona. In those sta New Hampshire snﬁ an'th
this requirement has been read into mte congtitutions by the

oourts.

™1 ORoEL TH-88.

 fse Acquisition of Land Act, 1518, 2 & 10 Geo. 5, ch. E"a’.ss. Zea ulzo Pa. Brar,
ANN, tit. l‘B alu}ln (1858] ; Tux. STa?, Rav. v art 3265(2) (1948) ; 'Wasz,

118, 8.18. 140 {1956).

24 713, 787, 128 P.24 505. E19 (1943) Swr So. R.R. .

STebt 2 oo ) s SR L RS

Commw. L. R. 418 (Austl. 1
PHERLAIES, Hcri-.nt ¥alus, 86-110 [1953).

Maler v. Commonweal , 341 Meas. 343, 242, 197 N.E. 78, 81 (1336).




As a working definition and as an accepted frame of reference, the Cali-
fornia Supreme Court has spelled out the meaning of market valne as:

[T]he highest price estimated in terms of money which the land
would bring if exposed for sale in the open market, with reason-
able time allowed in which to find a porchaser, buying with knowl-
edge of all of the uses and purposes io which it was adapted and
for which it was capable‘®

The ¢rux of the problem, therefore, is not the definition of this term,
but rather the manmer of ascertaining its elements, its inherent limita-
tiong and the method of its presentation in a irial. '

ALTERNATIVES TO MARKET YALUE STANDARD

There are two other possible alternatives that might be established as
the measure of compensation: value to the taker and value to the
owner, Even a precursory study of these alternative standards quickly
reveals the wisdom shown by the courts in rejecting either of these
standards as the basic criterion of compensation

Volue 1o Taker

In this context, the term is limited to basing tha eriterion of eompen-
sation to what the particular condemnor would pay, if necessary, om
the open market. By such a definition, it is the worth to the condemmor
—ignoring the fact that often the condemnor would not have to pay its
““worth'’ to him but rather a compromise figure that ususlly falls some
place between the ‘‘worth®’ to each of the parfies, As an illustretion,
if the State of California needed one additional parcel of land to eom-
plete a frecway-—and without that parcel a large portion of the freeway
would otherwise be nseless—the Siate conceivably might conclude that
such a parcel is “worth” ten times what it would cost to buy a
comparable piece of property. And without the power of eminent
domain the State might have to pay such an amount solely because it
is in 2 position to be ‘‘held up.’”’ Analogously, a condemned parcel
might have a high value on the market and to the owner; but for the
vondemnor’s purpose it is worth significantly less than could be de-
manded and received on an open market. FPatently, to adopt value to
i Sporaments S0, B v, Hellbron, 146 Cal. 408, 409, 104 Pac. 379, 530 {1908). Com-

pare Tasuber, An Argument it Favour of the Acceplomse u; the Docirine of One
Value Jor Al Purposes, 24 AFPRAISAL J. &R1, 563 (1258), where the author,
ppealiing of the definition of market value, atates: “It may e argned that ary
few salag of property—the main source of o valeers data—ea the reguire-
roents of that definttion. That may well be the case bt ol the zame time the
definitlon provides a set of circumstances which are easy to visualize in the
concept of the hypothetical sale. Better to consider the hypothetieal sals as
taking pimee under those conditions than to attempt ro conctlva i definltion
which will ¢over the infinlie range of combinationas of circumstapces when
eithar of the hypothetical parties 30 not satlaly the requirsments of that defini-
tion. In making the valustion, the availeble data and the methods of Losttion
ghouid be used 1o meet the demands of the market value deflnition. If con-

cept of market value is accopted there can never be any ambiguity over the
meaning of a valuation.”




the taker as the basic standard in eminent domain would be indefen-

sible. Tt is for this obvmus veason that the.[inited States Supreme
Court stated :

[T]he value of the property to the Government for its particnlar
uge iz not & eriterton. The owner must be compensated for what is
_ taken from him, but that is done when he is paid its fair market
" “vilue for all available uses and purposes.t

Value to Owner

If indemnity to the landowner is the equivalent of just compensation,
as the conrts have repeatedly indicated,* then the criterion ‘‘value to
the owner’’ should, in theory, he the measurs of compensation. Al-
though the eonrts are sometimes prome to stretech the market walue
standard or to declare there is no market value in order to effectuate
indemnification, generally they are reticent to adopt the valge to the
owner standard in lieu of market value. The reason for this is basically
a practical one.** Value to the owner is a subjective standard; it enables
the eondemnee {0 present a myriad of factors that may or may not in
fact exist to enlarge his award. It opens the door to sham ang fabrica-
tion. It has no limits it has no control. By itself, it seriously weakens
the concept of “‘just compensation’—*‘just’’ to the condemnor as well
as the condemnea.

Experience has indicated that valus to the owner iz often an onwork-
able standard. Tn England from 1845 to 1918 the final eriterion of com-
pensation, established by judicial decisions, was the value of the land to
the owner* But in 1518, a special parliamentary report pointed out
that the utilization of the formmula **valne to the owner’’ regnlted in
entirely unpredictable compensation and excessive eondemnation costs.
This criterion, the report asserted, often produced ‘‘highly speenlative
elements of value which had no real existence.’’* As & result of this
report, that eountry adopted the market value standard. 1t should be
noted here, however, that while Great Britain has adopted market value
as the standard of compensation, Great Britain has also enacted other
gtatutorvy provisions to allow compensation for losses in addition to maxr-
ket value.!® In addition the method of proving market value is far more
Liberal than the method menerally used in this country

. On the other hand, Canada fairly clearly has adonted value to the
owner as the finsl eriterion of compensation. And in so doing, that na-
tion, unlike its neighbor to the south, has uneqnivocally refused to
equate just eompensation with market va‘lue In 13951, after a period of
some uneertainty, the Supreme Court of Canada in Woods M anvfactur-

4 United States v. Chandler-Dunbar Co., 238 U.5, B, 31 (1813).

o See, e.g., United States v. Miller, 937 10.8. 448, 173 (19423) (“the ownesr is to be
Tt ay good poaition pecuniarily as he would have ncenpled If his property
had nnt besn taken' ),

#Id. at 47476,

# LAURANCE, COMPULSORY PURCHASE AND COMPENSATION §3 (15523 : MINIgTRY oF Ra-
CONSTRUCTION, SECOND HEPORT OF THE COMMITTER DEALING W.TH TAR LAW AND
PRACTIOR RELATING TO THE ACQUISITION AND WALTUATION OF LAND ¥OR PUALIC
Porposes 8 (3eott Fen. 19181, The basle reason for thia sta.ndard WEBS the publia
distrust of private rallroad enterprizes. See note 42 s g Watkins, Ap-
predenl Prociices in Greol Britain, 21 APPRAYSAL J. 261, 253 (1953)"

"I..vmnmﬂ!, op. &it, supra, note 14

(7, W, Rought, L4d. V. Weat Fuftolk (“.ounty Cr:-unc!I fl%&] 2 Al LR 237 (C.A)
Acquisition of Land Act, 1919, % & 10 G 5, § 2; Watkine, Appraleal
Pmcuce.s in }reat Evitain, 21 AI'PRAIEALJ 251 253 (19’:3)

s Ihid,




g Co. v. The Eing 97 enuneiated the fical eviterion and measurement
of ecompensation. Thers the court pointed out ikat the principles of
compensetion as adopied in England (pricr to 1819) are now in effect
in Canada. Suecinetly, in words adopted by the court, the final manner
of measuring compensation is that:

[TThe cwner at the moment of expropriation is to be deemed us
withont title, but all else remeaining the same, and the guestion
is what would he, a5 a prudent man, at that moment, pay for the
property rather than be ejected from it*?

Aside from indleating that the value-to-the-owner eriterion *“does
not imply that eompensation is fo be given for wvalue resting on
motives and considerations that eannot he measured by any economie
standard,’’ the court went on to elarify further its interpretation of
the measure of compensation:

It does not follow, of course, that the ownsr whose Jand is com-
pulsorily taken ia entitled only to eompensation measnred by the
geale of the selling pries of the land in the open market. He is
emtitled to that in any event, but in his hands the land may be
capable of being used for the purpose of some profitable husiness
which he is earrying on or desires to earry on upon it and, in
such cireumstances it may well be that the selling price of the
land in the open market would be no adequate eompensation to
hire for the loss of the ﬂpportumty to earry on that business there.
In such a case Lord Monlton in Pastoral Finance Associiion v,
The Minister [(1914) A.C. 1083 at 1083], has given what he de-
seribes as a practical formula, which is fhat the owner is entitled
to that which a prudent person in his position would be willing to-
give for the land sonner than fail to chtain it.4*

The Caradian practice, therefore, as shown by this and other cases s
is that if there is a diserepency between the amonnt the owner could
get on the market and the amount be would be willing to sell for, the
latter figure is the final determinant of compensation. This practice is,
at least from the American point of view, & rodieal standerd. Omn one
side, this country limits compensation, at least in theory, to market
value, In addition, present methods of provimg value are generslly re-
strieted to the real property itself. On the other gide, Canada not only
adopts value to the owner as the final determinant, but also allows for
loss of ‘incidentals™ and “‘disturbsnce’’ costs and even adds an addi-
tional ten per cent to the award simply because the owner must move
against his will® Furihermore, Oanada, like Eugland, permits & wide
variety of factors to be presented to estzblish marcket value..

4 f1981 Can. Sup. Ct. sgfh.msn 2 D.L.E. 166 (1951).
1d. at 697-08, s DR ah A07-8,

Hibben, Lid. v. The King, (1940 Can. Sup. Ct. 713, 716, [19401 4 DL.R.
185, 787 (19485 ; Lale Erte & No, Ky, v. Brabitord Go ¥ Clu K

L.R. 219, 238 [Can. 1318) ; The 'I:Lins' v. Northern Enipira Thbatmﬁ [1951]
Exch. 321, 32 0519511

i Rea BT &, The 10% Allotoa 1 able for
(;e:a;w zpropﬁats:l Under sxaw:oﬂ Authemtw, 2 U.ﬁ.c. Loar 1\? ‘
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Although the fnar Goisma o v, casition in Gaweda s value
to the owner, it is i be nuied ot mariet value is still the basio
eriterion for aseertsining wvalue. Thus the Canadian Swupreme Counrt
has said :

The law reqeires thet 42 merket prive of the land expropristed
ghould eonstifute the bz of va!namm in awarding compensa-
tion 52

It is, therefore, only when marvet value fails fo indemnify the owner
and make him “*whols'’ thal resors is rade to the final determipand—
value to the owner.

Ip instances where there iz 0o market vaine {generslly gervice-type
property like & park, ehurch, colleye campus, recreational camp) % and
in rare other instaneces,™ American courts have awarded eompensation
based on the vaine-fo-the-owner criterion. Nevertheless, wher courta
oarve out excepiions to the markst valne formula or cireumvent its
restrietions, they invarizbly stress that market value remains the gen-
eral standard of compensation in eminent domain. Besently, however,
some courts have frankly discarded the market value formula when it
has failed to indemnify the condemnee for all his losses, partienlarly
“incidental losses.’’ For example, in Housing Authaﬂty v. Sevannok
Iron & Wire Works, Inc. 5 a Geargm case wherain the court aliowed
for “‘good will,”’ the following eharge to the jury was approved:

I furiher charge you, gontlemen, that the Constitutional provi-
sion a8 to just and adeguate zompensation does nol necesserily
resfrict the lessee’s recovery ic market value. The lsssee s en-
fstled to just and adequate campensuﬁan for his yproperty; that
i, the valua of the properfy io him, not itz velue to the Housing
Authority. The measure of dumnges for property taken by the
right of eminent domain, buing enapemsatory in its nature, iz the
loxs sustained by the owner, Laiis, mto considersiion all relevant
factora 50

And in 1958 the Florida Supreme Court allowed for moving costs,
though recognizing that ire wolslt £ suthorily was clearly against
its decision.®” The court said:

Althaugh feir joariet viine is an important element in thg
compensation formuls, it is not an exclusive standard in this juris-
diction. Fair market valuo is nercly a tool to assist us in deter-
mining what is full or jusi compensation, within the purview of
our constitutionzl reguirement.F®

-'roronto Sub. Ry. v. Everson, [1017) &7 f‘an Bup, Cu, 396, 418 34 DL.R. 421, 438

¢1917). See sy ;h.a Iing v, Baslosw Trast (o, [1945] Can. Exch. 135, 191,
1945]&:) L.R. 5 S 2k (1.m. -4 593 (1943) (paciy ; 1a

nchester v, 3, 08 Aol By par aho etc. v.
Columbis, em. 5 oo, 20 Adaho Ced, 119 Puae. 5¢ (191 ’) (co;liege

ton Girl Scout Goundll v, Massichuseits Tarnpile AUthority, S35 Mace. 1és
N.B.2d 763 (1955} {recreat.onal camu) i In re Simmons, 127 NY Supp. 940 u
(“ D, gt.slgl 2).1 gﬁuzﬁ; JSEL ITensing Al ority of Bhreveport v. Green, 2406
L £7 [N “).
o San Cbm.man% mineni Dowmain Talmiions in an Aps of Redevelopment : Incidentol
Losaes, 67 YALR L.J. 67, 85 nn1d%, 310 (1957).
“g] Ga, Anp. 881, 87 G524 671 (1856, Fhe court admiited that the market value
formula is the genéral meazvre ! damrges. However, unlike elmost any other
cage at that tima, It did not atate that special eonditions need to exist to set
\m.lue aume. Eather, the gemorai stendard was to be dlscard;ed ir it
falled to give fair and reasonibia valne to the cwner.
Mg at §E4-85, 87 B.E.Rd at B76.
.Id.mt ”vﬂl la ¥xpreas, Authority v. Heary Q. Du Pree Co., 108 So.8d 280 (¥la_1858).
A .
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Both of theze dusssiins, end espeialy the loopucze employed, are
unustzal, 1t is teo esrly to suggest that they represent & definite trend in
American law. Buth clearly represent, herwever, a generally held belief
thai the present strietures of the market value forinula often prevent
just eompensation.

The merket value standard has been attacked from still another
poict of view: its alleged objectivity. Courts are reluctant to go beyond
the market value system for fear of creating a wilderness in place of
& standard of symmetry, But this overlooks serious imperfections in
the existing standard, for often the application of market value ““in-
volves, at best, & guess by informed persons.” ® The market value
system produces redically inconeistent results. A 1952 study of con-
demnation practiess in New York City illnstrates that in practice
market value iz far from objeetive: expert appraisals made for the
condemnor and for the condemnee generally varied abont 100 per
cent. % Apalysis of date on more recent Massachuseits takings reveals
& more startling inconsistency. Not only do the fgures confirm the New
York findings {the difference between gppraisals averaging 56 per cent
end ranging to & maximum of 571 per cent) but they represent the
estimates of two or more stale experts, each acting on bebalf of the -
condemnor and apparently lacking the confiieting interest that might
he m?l to underlie the divergent estimates of the earlier New York
study.

But we must eonclude that, despiie its Inherent weaknesses, the
market value system should be retained as the basic criterion. First,
desmte its limitations, it is probably more objective and ascertainable
than either of the alternatives.®? Secona, it usuzlly has at least a
rough correlation with valpe fo the owner—indemmity.® Last, the
standard can be improved in bolh regerds. In the final analysis, the
market value standard must be retained for the lack of & better.®

The problem i3 not answered by this eonclusicn, however; it merely
raiges other problems. The effort to insure just compensation in lLight
of the retention of market value can take two fairly distinet approaches,
First, the system can be improved by strengthening the methods of
presenting and proving, in & court, the elements of market value, t.e.,

& value of the property taken. This is the *internal’” approach.
7. e yprincipally directed along suech a ,ath A second approach for
insuring just compensation, the “external”™ approach, is not coneerned
with the evidentiary mechanies of arriving at markes value. Rather it
ig direeted toward those matters that should or should not be meluded
as elements of just compensation in additien to the market value of
the property taken, such ag moving c«.ms, 11 it pro‘ha avcess and noise,

= fted Stafox v, Mﬂler SITUB. 359 3‘?5 {1943)
Uamagm efi.nmn'r ON LAW AnND PROCEGURE IN CONDEMNATION Iy (1932).

% Qomment, Eminent Domain Voeluatona o o Age of Bedevelopment! Incidental

Loas 7 YALB LJ 63, T2 (1857

m:n.l.'m,t-kef.”:"a.fﬂxt=.3'r like th appmis(er ln}eonﬁemnatian cases, may often be charscterized
aa “that scoundref who stands between the landowner and sudden wealth.”

o crg 1 BONBRIGHT, op. oif, suprg note 24, at 447-49; 1 OreEL 79
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These matters shall be examined in subsequent studies. For now, it is
i t 10 keep these distinetions in mind.
ore inrning our sttention to the internal problem ereated by the

market value standard, we may briefly direet ourselves to the considers-
tion of whether the pertinent statutes in this State, which presently
make no referenee to market velue but merely call for ““value’’ and
‘‘aetnal value,’’ should be amended 1o include the markel volus term.
As pointed out above, both in England and in & minority of states the
markei value term is employed by statute aa the basic measnre of com-
pensation, Yet, California, Like other states without such
language, has sdopted by judicial interpretation the market valune
etandard, squating '‘value’ with market value. Premmi.ng that we are
reteining the market value standard as the basie eriterson, it would
seem proper to include in the statute the snbstantive law as it exists.
It would help to resolve the doubts of thoss who question the legal
justification of using this standard; and provision could be mads for
those eases in which there is no market value. More important, howaver,
it mipht help to avoid confasion that eonld arise in ascertsining an
award figure should just compensation be made to include factors not
within the market valne formula, such as incidental losses, These latter
factora could be separately spelled out in other statatory provisions;
precadent for this statvtory method exists in England

On the other hand, it is not necessary to inelude the term *‘market
value'’’ in the statute since it exists by judicial ado Moregyer, in
support of the status quo of silencs in this , it might be said
that the inclusion of this term might raise other probleron, partieniarly
inthosecaseawherethereisnomnrietvalueforthep:?etymd
courts have found it neeessary to resort openly to the valne-to-the-
owner criterion, More important, however, it is believed that it would
be wiser 40 make this change only in conjunction with a eomplete re-
codifieation of the laws of condemnation in this State.

®The tarzm “Incidants]l losses™ iy used hersin to describs mon) Jossss to the
o wmm:nh“ ‘“ﬁu. the oouris labal oases “aonsg-
ocenr .
uential ”M'.‘&|-m. u“tﬂm
ammm

P in tlmuchnomr ﬂ’;

oetances In which
{s takesn. Another typs of damage. also
i that which occurs in ﬂdhkinlam'l’hemp‘rtlru.l.tn
Toas of velve-to the residua not taken i “sevsranoce "
® Sap Acquisition of Lend Act of 1618, $ & 10 Geo. 8, ¢h. KT, }3. ., - .
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PROBLEMS CONNECTED WITH DATE QF
VALUATION 1IN EMINENI DOMAIN CASES.

I. The Scope of the Problems,

In a prior study relating to Taking Possession and
Passage of Title, the subject matter of this study was referred
to, though not discussed in:y detail. It was said at tuat ¢ .me:

"Probably the most important and certainly the
most complex aspect of the date of taking problem
1s the manner in which that concept affects the
valuation of the property. Because the problem
is so complicated and involves so many factors
outside of the scope of this instant phase of
the study, a separate study has been proposed to
deal with this matter. For now, however, it may
be helpful to mention some of the key questions
that arise in date of valuation problems that are
germane to date of taking considerations.

"It is quite clear from the present statute
that the date of valuation 1s that date on which
surmons 1s issued (or at the time of trial if
over a year from the commencement of the actlon
and the delay was not due to the defendant).

But two major, often integrated factors involved
with such a date continually plague the entire
fleld of condemnation.

"First, quite frequently the announced in-
tention or proposed plan to condemm a general
area for a particular project has a drastic
effect upon values in that and the adjacent
areas. Values may radically increase or de-
crease depending upon the nature of the property
being taken. Often a blight upon the whole area
may halt or impair the economic development of
that designated area. In a theoretical, if not
in a legal sense, a property owner may be the
victim of a "taking'. In at least one state,
there has been a recent effort to compensate
property owners for such economlc loss suffered
as a result of publicly known plans to condemn
in the future. But the problem is so complex
that no equitable system has been found to
alleviate such ‘injuries'. Related to this
problem, and one alsc that both courts and




appraisers must ocften wrestle with, is the valu-
ation effect that a prior public improvement may
have upon a similar or different taking subse-
quently made. This question was met in both
United States v. Miller and, in California, in

County of Los Angeles v. Hoe. Unfortunately, by

the very nature of the problem, the results in

these and other similar cases leave more ques-

tions posed than answered.

"While these problems usually turn on and

always concern themgelves with the question as

to when the 'taking! was made, they po a great

deal deeper than that. In essence, these are

golicy more than technical questions that must

e regolved on a policy level welghing the myriad

and complex problems inveolved. Merely changing

the date of taking will not resolve these con-

flicts. Perhaps to a large extent this problem

cannot be resolved; but a mechanical attempt

would certainly fail to accomplish an improve-

ment., "
The above statement adequately indicates not only the subject
matter of this study but the complexity of the problems in-
volved and the great difficulties encountered in any endeavor
to solve them.

Simply put, the problems to be discussed in this
study involve the following questions:

Is present Section 1249 of the Code of Civil Pro-
cedure written (and interpreted by the courts) in such a way so
as to protect the interest of condemning bodies and so as to
afford condemneces "just compensation” within the constitutional
meaning of that term? Is the present date of valuation one
which is satisfactory to both parties or should some other,
alternative, date or dates be substituted? Should the condemnece

be accorded any enhancement in market value due to the proposed




taking and, by the same token, should any diminution in value
because of the pending taking favor the condemmcr? Should
the rule be uniform as regarding enhancement as well as
diminution in value because of the effect that prior notice
may have on the subject property or adjacent property?

Aslde from the question as to value, is it possible
and proper for condemmees to be awarded damages due to the loss
of income and profits because of a preliminary announcement
prior to the present date of wvaluation, when such anncunce~
ments or advance notice, cause "injury" (presently non-
compensable) to the real esﬁate or to a business situated
thereon? '

And regardless of any substantive change which may
be made in Section 1249, is the present wording of that sec-
tion clear enough so as to protect both parties’' rights in
regard to the date of wvaluation when a new trial is had?

Lastly, is a condemnee adequately protected when
he is made to suspend the construction of an improvenment
that is in progress at the time of the service of summons?

11. Statutory Background,
Section 1249 of the Code of Civil Procedure reads

as follows:

“"For the purpose of assessing compensation and
damages the right thereof shall be deemed to have
accrued at the date of the issuance of summons
and its actual value at that date shall be the
measure of compensation for all property to be
actually taken, and the basis of damages to
property not actually taken but injuriocusly

3‘



affected, in all cases where such damages are
allowed as provided in section one thousand two
hundred forty-eight; provided, that in any case
in which the issue is not tried within one year
after the date of the commencement of the action,
unless the delay is caused by the defendant, the
compensation and damages shall be deemed to have
accrued at the date of the trial. Nothing in
this section contained shall be construed or
held to affect pending litigation. If an order
be made letting the plaintiff into possession,

as provided in section one thousand two hundred
fifty-four, the compengsation and damages awarded
draw lawful interest from the date of such order.
No improvements put upon the property subsequent
to the date of the service of summons shall be
included in the assessment of compensation or
damages."

This statute was first enacted in 1872 and a 1911 amendment
added the proviso that in cases in which the issue is not
tried within one year after the commencement of the action,
the compensation and damages shall be deemed to have accrued
at the date of the triaI% A number of western states
adopted the 1872 provision but have failed to add the 1911
anendment .

The date of valuation is not the same in all juris-
dictions in this country. In some states the date of valua-
tion is the date of trial. 1In others, it is the date of the
Commissioners' report. Some states mark the date of the pay-
ment of the award into court as being the date of valuation
and in some states for some purposes it is the date of the
adoption of the resolution to condemn. Cne authority has
given the number of states falling within each of the im-

portant aforementioned categoriesy




Date of service of summons or institution of the pro-
ceedingas (20 states);

Date of Commissioners' report (7 states);

Date of trial (3 states);

Date of payment into court (3 states);

Date of adoption of the resolution to econdemn (2 states).a

Regardless of the particular date that any juris-
diction might select for determining the date of valuation,
it is clear that they all follow a determined and fixed date
of valuation and seldom deviate from this chosen date.5
Except in the few instances as will be noted below, the
statutory language in California and in other states as to
the date of valuation has little effect one way or the other
as to whether the condemnee shall be favored by any enhance-
ment or suffer any diminution because of a change in market
value due to the anticipated public improvement or any delay
in that improvement.

Beginning from this premise, therefore, our major
inquiry and discussion will be directed to the more significant
question as to how enhancement or diminution in market value
due to the anticipated improvement should be considered by
the court. The important but somewhat less troublesome ques-
tion as to the date of wvaluation per se will be discussed at

a later stage of our study when this problem 1s raised in

separate contexts.

3.



I111. The General Case Law in Repard to Enhance-
mengnor Diminution in Market Va%ue Due
to Anticipated Improvements or Delays in
Undertaking Proposéed Improvements.

The initial reaction of most authorities who have

analyzed the voluminous cases on this point is thet the courts
are far from clear in thelr opinions and decisions as to the
manner in which an enhancement or diminution is to be treated.
The fact situations involved in these cases are such as to
leave doubts as to whether the courts are including or exclud-
ing an enhancement or diminution due to the fact that the

anticipated improvement is a contemplated one, a proposed one,

one to which the condemmor is committed, or one which may

merely be possible or probable.

While, as will be seen, courts often try to differ-
entiate and base their decisions on the nuances of the afore-
mentioned criteria, the language employed by these courts is
seldom clarifying, One of the prime reasons why the cases
fail to establish firm rules is that it is often most diffi-
cult if not impossible to distinguish between a "contemplated",
“sroposed", 'possible", "probable", or other similar types of
anticipatory improvements. Indeed, despite the fact that some
light has recently been shed on some aspects of the problem,
the vagaries in the field remain, basically because it often
proves impossible to set down a hard and fast rule.

Before we turn our attention to an analysis of
the cases and an examination of the fact situations that are

often involved, we might, for the wmoment, pose the question

6.



as to whether there is or should be a distinction between an
enhancement or diminution in market value, on the one hand,
which is directly due to the anticipation of the improvement
itself, and, on the other hand, an enhancement or diminution
in value as a result of a delay in carrying through an anti-
cipated or proposed improvement, One court has sought to

make just such a distinction. In A, Gettelman Brewing Company
7
v. City of Milwaukee, a 1944 case, a Wisconmain court recog-

nized the majority rule that a condemnor ought not to pay any
increase in value arising from the known fact that the lands
probably would be condemned. The court, however, said that
the fact situation before it was different ingofar as the
condemnee there was seeking to exclude the decrease in value

that came about because of a delay in the execution of the

improvement.
The court noted:

"However, there is not involved in the case
at bar any question as to any increase or decrease
in value due to the prozosed improvement itself.
The narrower question with which we are concerned
here is solely whether there can be included in
the damages to be assessed for the taking of
property any amount for a decrease in the value
thereof caused by the pendency and delay in the
adoption and execution of the Cit{'s plans for
naking the improvement and its taking of the
Company's property finally for that purpose." 8

The above holding seems tenuous. While it is true
that the delay in execution of the ilmprovement may aggravate
the trend downward in market value, the true underlying cause

for the diminution in market wvalue is directly attributable



to the anticipated improvement. It is more the nature of the
improvement and its exact location rather than the delay in
bringing it about, which devaluates the properties in the areas,
For it is clear that if the type of improvement which was
proposed was one that would benefit the ares, any delay in
bringing it about would scarcely cause a diminution in values;
it could only retard an enhancement in values. Consequently,
our analysis leads us to the conclusion that a delay in the
improvement as well as the anticipated improvement itself
should be treated together insofar as they affect market value
on the date of valuation. It is true that a delay‘in the
execution of the improvement may bring about additional
damages but this is an entirely different matter and will be
treated subsequently in a separate section.
A. Enhancement in Market Value Due to

an Anticipated Improvement or Delay

in the Execution of the Improvement.

Though those in the field are hindered by the
unusual difficulties in discerning exactly what the coufts
are really saying, as a general proposition it is fairly
clear that in those gituations where it is certain that a
particular parcel of land will be taken in the foreseeable
and proximate future, the majority rule is that any enhance-
ment, as a result of such knowledge, to that particular
land or adjacent land is excluded and discounted in determin-

9
ing market value at the subsequent date of valuation,

8.



By the same token, the majority "rule" also would
seem to hold that if it is probable that particular land is to
be included within a proposed or anticipated improvement, any
subsequent enhancement as a result of that knowledge will be
excluded in determining value at the date of valuation.lo
While the cases are even less clear here, the majority doctrine
also indicates that landa adjacent to the condemned property
cannot be utilized for the purpose of showing the value of the
condemned property, at least to the extent that the adjacent
property reflects an enhanced value due to the fact that the
probable improvement and its exact location were anticipated.ll

The greatest difficulty in ascertaining the correct
measure of value in light of the anticipated improvement
unfortunately oceurs in what is probably the bulk of the cases
connected with this subject -~ when it is known the general
area where a probable improvement might be constructed but it
is uncertain what particular property will be taken.12 The
majority of the courts seem to adopt a vague standard that
enhanced value as the result of such knowledge is allowable
to show market value providing it was not yet probable that
the particular property would be taken,

1. Policy Considerations,

Before coming to grips with these sundry
situations as they appear in the cases and as they arise,

though at times disguised, in the opinionms, it would do well

to set forth the policy arguments that are occasionally

9.




advanced for either excluding or including any enhancement
in value due to the anticipated taking.

To begin with, as has been noted, the almost
universal rule is that in condemmation the owner is to be
granted the market value of the property as of the date of
valuation, regardless of when that date might be, Now if
there 1s an enhancement in value which is directly due to the
proposed or anticipated improvement, it logically, though
not necessarily equitably, would follow that the condemnee
should be accorded the enhanced value. For even if that
enhancement constitutes nothing else but a speculative value
based upon what a buyer might be expected to obtain in the
condemnation suit, it is often difficult to separate such
speculative factors from market value; indeed, it could be
argued that a speculative value is its market value.l3 But
the majority of the courts are not content with such a result
and discount this speculative aspect.

Where from the very beginning the exact
location of a proposed improvement is certain, the courts are
most apt to discount any enhancement and to state clearly the
policy reason for their so doing., The basic reason for deny-
ing the enhancement to the condemned property when the
enhancement resulted from the prior knowledge of the exact
location of the improvement is that, it is felt, the condemnor
should not be made to pay for a value which it has itself

14
created, This policy argument is not restricted to situations

10.
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where the exact location of the proposed improvement was known
in the beginning but probably is the basls of the rationale
used by the majority of the courts for disallowing the enhance-
ment even when the proposed improvement was uncertain or when
its location was not definite.

The second basic reason that the weight of
authority suggests for disallowing an enhanced value when the
exact location of a proposed improvement is known 1s more
germane, Since it is certain that the condemned property was
to be taken prior to the date of valuation, any increment in
the value of that property does not reflect the benefit that
the property would receive (since the property is to be taken)
but rather is based merely upon speculation as to what the
condemnor might be willing or might be made to pay for it.ls

The minority answer to this second point, and
one that would allow enhancement in the value of property that
is certain to be taken, argues that since the owners of
adjacent property are to be benefited by the improvement, the
condemnee should be given the same right since he would have
realized such a benefit had his property not been condemned.16
Furthermore, since a condemnee may do with his land what he
wants to until the date of taking, he might have sold that land
just prior to the date of valuation, or the date of taking,
and have received the enhanced value, Moreover, the other

party who bought such property after it had been enhanced and

had paid the enhanced value would suffer a loss if that value
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were not included in fixing his compensation.

Whether or not the anticipated improvement
might be either proposed or contemplated and whether or not
the exact location be known, some courts, while indicating
that the enhancement cannot be included in the compensation,
permit the value of adjacent property to be used to ascertain
the market value of the condemned property if for no other
reason than because it is exceedingly difficult to arrive at
the adjusted market value of the condemned property without
regorting to such "comparable” sales.18 However, the major-
ity of the courts appear to reject the introduction of the
value of adjacent property likely to have been enhanced by
the proposed improvement, since they consider such an
enhancement to be a windfall to the adjoining property owners,
and, as Orgel has stated, "The aim of the court would then
be to restrict the area of undeserved gain instead of enlarg-
ing it. . .“19 In an effort to restrict this "windfall",
the courts have, as indicated, sought to make distinctions
between enhancements that result from a contemplated as
distinguished from a proposed improvement; and they have
alao gought to distinguish property that was known at one of
these two times to be "probably" within the area of the
improvement from property that might "possibly" be within
the area of the improvement. The following pages will

{llustrate the jagged course the courts follow.
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2, Where the Taking of the Particular Property
wae Cartain Prior to the Date of Valuation

(a) Maiority Position

Where it is known with practical certainty
that the subject property will be taken for the improvement,
according to the great weight of authority, an enhancement,
in the subject property or similar property in the neighbor-
hood resulting from the anticipated improvement cannot be taken
into consideration in determining market value and such
enhancement must be excluded,

On this point most courts Sre content in

2
following the rationale set forth by Nichols:

"If it is known from the very beginning
exactly where the improvement will be located
if it is constructed at all, the property that
will be required for its site will not partieci-
pate in the rise or fall in values, for, since
such property is bound to be taken if the
improvement is conatructed, it can never by
any possibility either suffer from or enjoy the
effects of the maintenance of the public work
in its neighborhood; and consequently it is
well settled that in such case in valuing the
land the effect of the proposed improvement
upon the neighborhood must be ignored.”

In excluding the enhancement to the subject
property and in rejecting the enhancement to gurrounding
properties resulting from the proposed improvement most, but
not all courts, seek to emphasize the distinction between an
enhancement which results from a "contemplated" improvement
and one which results from an improvement which is a practical

certainty. For examp%?, in United States w. Certain Lands,
Towm of Narragansett, a 1910 federal case, the court rejected

13.
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the request by the condemnee for a ruling that the land should
be valued as enhanced by the proposed improvement., In so act-
ing, the court stated:

"While such a rule is probably sound where
the condemnation of adjacent lands 1s for the
purpose of enlarging an old and fixed location,
the rule zeems of mere doubtful justice in cases
where, from the nazure of the work, it is evi-
dent, from the moment of the passage of the
legislation authorizing it, that the land in
question will necessarily be re quired for the
public improvement, Where, from the inception
of the public improvement, it is known with
practical certainty that the land will be
required for the public project, this in it-
gelf negatives anvy supposed advantages which
might accruz to the land held in private owner-
ship by reascn of its adjacency to the grounds
of a public Capitol, park. or like improve-
ment., I1If from the outget it is known that the
lands must be taken for the public purpose, it
is unsound to bage their valuation upon any
supposed advantages arising from their
continuance in private hands as lands adjacent
to publie grounds.

"The application of the rule that the
date for the valuation is the date of legal
condemnation, rather than the date upon which
by legislative sct or by practical and neces-
gary inference from such act it became known
that the lands would bz required for public
purposes, is a matter that seems to me to re-
quire some further and careful consideration.

"The enhancement of price due to the
public improvement, if based upon the reason-
able expectation that the lands may be held by
the private owner with the added advantages of
adjacency to the lands improved by the publie,
is legitimate; buic when this expectation is
destroyed by the practical certainty, as
distinguished from legal certainty, that the
Iands_are not to continue in private ownership
adjacent to improved public lands, then the
reagon fails. Lt is unsound to look merely at
the date of filing a petition for condemnation
in considering how far the value has been enhanced
by the public project.
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"In view of the fact that by the applica-
tion of this rule the public has been compelled
to pay private owners of lands an advanced
value due to the very improvement which the
public has undertaken, it would be wise, upon
the institution of public works requiring the
exercise of eminent domain, that officers of
government, national, state, or municipal,
gshould have some of the prevision showm by
Jeremy Bentham, when, among other interesting
occupations, he framed a project for a canal
across the Isthmus of Panama, and in pursuance
of his habit of foresight made provision that,
in awarding compensation for lands taken, no
compensation should be awarded for values
cggag?d by the improvement itself." [Emphasis
adde

That the enhancement in market value, brought about
primarily because of the anticipated public improvement,
necessitates the rejection of sales of similar property in the
vicinity so affected has been clearly spelled out in detail in
the leading case of Kerxr v. South Park Commissioners.zz In
that case the Supreme Court of the United States approved the
trial court judge's instructions which had distinguished
between an enhancement that resulted from a generally antici-
pated but uncertain public improvement from any further enhance-
ment that came about when the anticipated improvement and its
location were certain, and when the sondemnor had committed
itself to go through with the project; the prior enhancement,
but not the latter, may be included in a determination of just
compensation. In that case the trial court instructed the
Jury as follows:

"A number of witnesses testified that the

agitation of the park project, the anticipation
that the legislature would authorize the

15,



appropriation of lands to establish a park in

the vicinity of the present South Park, and the
introduction of the bill into the legislature,
which finally became a law on the day of
February, 1869, materially enhanced the value

of lands embraced in the present park lines, as
well as the lands adjacent thereto and in tﬁat
vicinity. Any resulting benefits to the lands
within the proposed park from this and other
causes, such as the growth and prosperity or

the anticipated growth and prosperity of the
City of Chicago, you should take inm account in
determining the amount that will fairly compens-
ate the owner. But a number of witnesses also
testified, and there seemed to be less agreement
upon this point than upon some others, that the
passage of the Park Act, its ratification by

the people, and the fixing of the proposed park
boundaries by the legislature, gave to the lands
immediatelﬁ fronting upon and in the vicinity

of the park, including the Midway Plaisance and
the boulevards, an additional value solely on
account of their being without the proposed park
lines, but adjacent to the park, the plaisance,
and the boulevards, or near enough thereto to
receive the special benefits resulting from such
improvements, In the nature of things the lands
within the proposed park, and which were to
congtitute it, could not have been thus specially
benefited, and the owner of the lands in question
should be allowed nothing on the ground that his
property was thus specially benefited. Even the
witnesses who testified upon this branch of the
case for the owner admitted that the outlying
lands received a benefit from their loecation or
relation to the park which the lands constituting
the park did not receive, Sales of property of
like character and quality, similarly situated
and affected h{ the same causes, made under
circumstances likely to produce competition among
bidders, are sometimes resorted to in determining
the value of lands; but inasmuch as the lands
adjacent to and in the vieinity of the park
plaisance, and boulevards received a speciai
benefit, and were subject to & special burden

by reason of the existence of the park, plaisance
and boulevards, their gituation and that of lands
embraced within the park lines were relatively

8o different that cutside sales afforded no just
grounds for determining the character of the lands
taken for the park, and hence all evidence of such
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sales was excluded, and you are again instructed
that there is no such evidence before you. It

1s for you tc say whether any of the experts in
giving their opinions of the value of the two
tracts in question were influenced, 1f at all,

by knowledge of sales of lands which received a
special benefit bi reason of thelr peculiar re-
lation to the park, plaisance, and boulevards,

To the extent that any of the witnesses based
their opinions uﬁon a knowledge of such sales,
thelr evidence should be disregarded. It is for
you to say, however, whether any of the witnesses
gave opinions upon this basis. . . . In that
connection, however, you will bear in mind that
many of the witnesses, most of them perhaps,
testified that the final passage of the Park Act,
and its ratification, resulted in special benefit
to the lands around the park and in its vicinity,
and that the lands within the park lines did not
receive this special benefit, For this special
benefit you wigl allow nothing."

These cases represent the majority and
presently prevailing rule in situations where there is a practi-
cal certainty that the public improvement will take particular
property,

(b} Minority Position

Some courts refuse to disallow enhancement
even when the enhancement is directly and unquestionably due to
the proposed improvement. Though a careful analysis of the
language of most of the cases cited by the authorities for uphold-
ing the minority position leaves a good deal of doubt as to
whether the courts were really allowing enhancement in the face
of a certain improvement, or whether the courts allowed only
that type of enhancement that occurs when the improvement is
"eontemplated"”, the few following cases undoubtedly permitted

the inclusion of the enhancement resulting from a proposed
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improvement that is certain.
23
In Guvandotte Valley R. Co. v. Buskirk,

a 1905 West Virginia case, the court allowed the condemnee the
enhancement in his property which resulted from the known and
definite fact that the railroad company was in the course of
building a wailroad through his property. The question, as the
court saw it, was whether the condemnor or the condemnee

"ie to have the increase in value arising from
the prospective construction of the proposed
improvement. One or the other must take it or
it must be held that there is none, or can be
none. To hold that the [property owner] cannot
have the benefit of such increase would conflict,
not only with decisions of this court and the
early Virginia decisions, but with the great
welght of authority as well,"

Similarly, in another railroad taking

24
action, Gate City Terminal Co. v, Thrower, a 1911 Georgia

cagse, the opinion adopted virtually the same rationale advanced
in the Guyandotte case. The Georgia court stated:

"If at the time the market value of the prop-
erty was to be estimated it was known or
anticipated that the railroad company would
construct a railroad and build the terminal
station in the locality where the property was
situated, and this fact served to enhance the
market value, the owner would be entitled to
the actual market value, as affected by reason
of its being known or anticipated that a rail-
road station would be built in that locality.”
. +  "Where improvements in any locality of
a certain kind, if made, would enhance the
value of property in that locality, and a party
having the right of eminent domain begins such
improvements, and because of its being known or
expected that the improvements will be carried
te completion, the market value of property in
that locality is enhanced, the party seeking to
condemn such property cannot object to being
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made to pay the actual market value of it be-
fore taking it because it has been enhanced by
reason of the fact that the improvements which
are known or expected to be made, will be made
by the condemning party."

And in still another railroad taking 25

situation, the Iowa court (Snouffer v. Chicago & N, W. R. Co.),

in allowing the condemnee the enhanced value, indicated that
market value in condemnation should be no different than that
which exists in private transactions. It said:

"Many of the considerations that tend to affect
the value of town property are prospective only,
Select a lot in any city, find a witness
competent to express an oplnion as to its walue,
and ask him with relation thereto, and as to
the basis of his judgment, and it will be found
that the facts upon which his conclusions rest
are anticipatory, largely. . . It was right
for the jury to consider every fact that tended
to give value to this property on the day it
was taken. And, 1f the fact that a depot was
likely to be erected in its vicinity had given
it an added worth at that time, it was proper
to consider this fact, even though the depot
was to be erected by the railway companies that
aought to take the property. If this were an
action for damages, brought by a person to whom
the owner had contracted to sell this lot, we
think no one would contend that the prospective
location of the depot should be excluded from
congsideration in fixing the value of the
property."”

The above cases, which appear to allow for
enhancement even when the proposed improvement seems a certain-
ty, as well as most of the other cases cited in the footnotes,2
usually involved: (a) railroad takings (b) rather old

decisions and/or {(c¢) cases that were subsequently overruled

or ignored. But in a veryzsecent Utah case, Weber Basin Water
Conservation Dist. v. Ward (December, 1959), the Supreme Court
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of that state adopted the mincrity position and allowed the
enhanced value that came abour because of definite knowledge
that the Conservztion District wae about to take the property.
The court pointediy stated:

"The basgis of the sttack made upon the
defendants’ expert svideace is that they:
reliad upcn the increased value of the land
ocecagionad by Ueber Boginis plans for
improvemznt of tha srea in increasing farm
values theroobouts. The plaintlff urges

the view adopted oy some courts that the

value of ths property Zow condemnation pur-
poses shouid be dotsimined without consider-
ation for thz fact thzat the condemnor has
entered tue msvihai and plans improvements.

The argumeni supporting such rule appears to
be that the crndemnee should not be allowed
an advantage from the fact that the condemnor
is improving th: area and the latter be
required o pay = highar price and thus in
effect guffer 2 penalty because of its own
improvemanits. The coatrary view is that
eminent domain statutes are designed only to
give the condemnor the power to purchase
property whether the condemmee desires to

sell or not, but sve noi purposed to give

the condennor any superior bargaining position
as to pvlcb e are in gecord with what
appears to be tie betteyr view, adopted by the
trial court, that the condemnee is entitled to
the fair markeb value of his property at the
time of the service of zummons in the condemna-~
tion proceedings as provided by statute; and
that all factcrs bhezarving upon such value that
any prudent purchaser would take into account
at that time should be given consideration,
including any potential development in the area
reagonably ©o b expecied.”

It ie Interesting and pertiment to note that

the court in the Weber Bagin case based its holding on the Utah

statute., This statutz wac adopted from and contains exactly the

same language as Section 124% of the California Code of Civil
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Procedure as it was enacted in 1872.

3. VWhere it Was Known Prior to the Date of
Valuation that the Condemnor Was "Committed
to" the Improvement or that the Particular
Taking Was "Probable",

(a) Maijority Position

As was seen In the prior section, the
majority of the courts, while denying any enhancement that
results from the knowledge that public improvement in the area
1s certain, are willing to concede that the condemnee should
be allowed an enhancement that comes about prior to the time
that the project and its exact location became definite. This
is the great battlefield of the conflict; even more precise,
however, this is the "no man’s land"” of the controversy:
Exactly at what point in time and by what means is a trier of
fact able to ascertain and mark the cutoff?

The earlier trend of cases seemed to set
up this formula: a “"contemplated" improvement should not
exclude an enhancement in market value that flows with it,
whereas any subsequent enhancement must be excluded once the

improvement is "proposed”. One of the leading cases in this

field,zg 1913 Louisiana action, Shreveport Traction Co. v.
Svara, enunciated this distinction in the following way:

"In other words, the possibility or
probability, that gsome improvement affecting
particular property will, or will not, be
made, when, and with what effect, are common-
place factors, which, with others, determine,
from time to time, the market value of such
property. When, however, the period of un-
certainty -- of mere hope, speculation,
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anticipation, or contemplation -- is past,
and the time arrives when the property is
demanded for the purposes of an improvement
actually proposed, the state, having the
right to take it, upon first making just and
adequate compensation, should not be required
to pay, in addition to its value, a further
amount, merely because of the purpose for
which it is to be used, inasmuch as that
purpose is to promote the welfare of the
entire community." [Emphasis added]

For thirty years thereafter, the courts
throughout the country veered toward accepting this formula,
and in so doing, by its very nature, found themselves in a
caldron of confusion. Then, in 1943, the United States
Supreme Court was confrontegowith the same general question

in United States v. Miller. There land had been taken for

the relocation of a railroad which was to be flooded by a
reclamation project. The project itself had been under con-
sideration for a considerable period of time and it was
generally known that the railroad would have to be relocated.
The particular property finally taken had originally been
designated as one of the alternate routes for the taking. But
in the interim this very property was greatly enhanced by the
benefits that accrued from a prior but integral part of the
overall taking. Undoubtedly this enhancement was due in
large measure to an expectation that other ad}acent property
rather than the subject property would eventually be taken.
The court stated:

"I1f a distinct tract is condemned, in

whole or in part, other lands in the neighbor-
hood may increase in market value due to the
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proximity of the public improvement erected on
the land taken. Should the Government, at a
later date, determine to taske these other
lands, it must pay their market value as en-
hanced by this factor of proximity. If, how-
ever, the gublic project from the beginning
included the taking of certain tracts but onl
one of them is taken in the first instance, the
owner of the other tracts should not be allowed
an increased value for his lands which are
ultimately to be taken any more than the owner
of the tract first condemned is entitled to be
allowed an increased market value because
adjacent lands not immzdiately taken increased
in value due tc the projected improvement.

"The question then {s whether the respondents!
lands were probably within the scope of the
project from the time the Government was
committed to it. If they were not, but were
merely adiacent lands, the subsequent enlarge-
ment of the project tc incliude them ought not to
deprive the respondents of the value added in
the meantime by the proximity of the improvement.
I1f, on the other hand, they were, the Government
ought not to pay any increase in value arising
from the known fact that the lands probably would
be condemned. The owners ought not to gain by
gspeculating on probable increase in value due to
the Government's activities,

"In which category do the lands in question
£a1l? The project, from the date of its final
and definite authorization in August, 1937,
included the relocation of the railroad right-
of-way, and one probable route was marked out
over the respondents! lands. This being so, it
was proper to tell the jury that the respondents
were entitled to no increase in value arising
after August 1937 because of the likelihood of
the taking of their property. If their lands were
probably to be taken for public use, in order to
complete the project in its entirety, any increase
in value due to that fact could only arise from
speculation by them, or by possible purchasers
from them, as to what the Government would be com-
pelled to pay as compensation.” [Emphasis added)

Numerous other courts have cited with

31
approval and have adopted the Miller position. In dissecting
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the opinion, we are hardly able to draw any conclusion other

than that the Miller standard creates little more than a

semantic difference from the majority rule which had formerly
prevailed. Indeed, it is not entirely clear exactly what the
standard adopted by the Miller court really is, for the court
uses three varying tests: (1) an enhancement is to be dis-
allowed that results from the "likelihood" that the property
will be taken; (2) the enhancement in the property is to be
excluded once the condemnor is "committed to" take it; and
(3) no enhancement is to be accorded the condemnee if his
property was "probably within the scope of the project". It
is this latter criterion that appears tc be the principal one
adopted and that which has since been most often utilized and
which, as will later be seen, causes considerable confusion
to appraisal experts. All these criteria, however, (assuming
there be a difference between them), have already caused
difficulties in late cases.

For 2 number of years after the Miller
decision, Orgel, for one, expected that this vague test would
plague the courts, though he reports that, at the time of his
writing, cases had not arisen wherein these inherent differ-
ences might claah.32

Recently, however, at least two federal
cases have exemplified the difficulties of applying ggese

lcose terms. For example, in Blag v. United States, a Ninth

Circuit opinion, where the Government was condemmning property
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for the purpose of a rehabilitation project, the court allowed
the condemnee an apparent enhanced value that had accrued to
the condemned property, located in Guam. For three years
(1946-1949) prior to the taking, the United States Government
had "developed the surrounding lands intc a residential
community, pursuant to its rehabilitation program". The
Govermment claimed that the subject property had consequently
been enhanced due to this program and, inferentially, due to
the anticipation that the subject property would also be taken
as part of the program. The court, however, citing Miller,
rejected the Govermment's contention, noting that "There was
no evidence in the record . . . [that there was] any general
plan tc acquire the land for Governmental purpose.”

The opinion raises two questions. First,
what constitutes a "general” plan and if there has been a
"general" plan, would the enhancement have fallen into the
scope of exclusion as set forth by the Miller case? Second,
it is fairly clear that the Government had begun a rehabili-
tation program involving the construction of residential
dwellings; could this in itself exclude an enhanced value
insofar as such a program may have establigshed a "likelihood"
that the subject property would be taken? It seems that both
questions might have just as easily been answered in favor
of the condemnor, citing Miller, as in favor of the
property owmner.

Another 1959 federal circuit case,
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Cunningham v. United States, raises similar questions. In

that case the federal government was condemning harbor prop-
erty in North Carolina for purposes of improving a channel.

The project was "approved" by Congress in 1950, though no funds
had been appropriated for the purpose and no work had been done
at the time of the taking in 1953. In this case, the court
disallowed the enhanced value that purportedly arose as a
result of the anticipated improvement. The court stated:

"We agree with the court in Iriarte

(157 F2d 105] that the only question
here is whether there was such a reason-
able prospect of the improvement in the
foreseeable future as to affect sales
value in private tramsactions or only

a hope that would have no recognizable
value in commerce. In Iriarte, the
harbor improvement had not been author-
ized by the Congress. The Chief of
Army Engineers had not recommended it,
The owner had no more than a speculative
hope that federal aid might be forthcoming
in an uncertain future. Here the
project had been authorized by Congress.
No funds had been allocated to the
project, but the authorization created

a substantial prospect of accomplishment
of the improvement. Private individuals
would not immediately negotiate on the
agsumption the work was done, but they
would not ignore the Congressional
authorization in their dealings.

"As the District Court found, demand
for the services of the boat yard was
increasing. The Congressional authoriz-
ation gave more than a vague hope of
further increases to come."
Again, it can be seen that the court in Cunningham
considered this situation to fall into the Miller doctrine

despite the fact that there was but "a reasonable prospect of
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the improvement in the foreseeable future", and there was, as
the court termed it, "more than a vague hope” of the project
being completed., It should be noted that an authorization to
construct a federal government project i{s not the same as
appropriating money for the project; indeed, in one instance
the Government may be "committed" to it, though not necessarily
in the other instance,

These recent cases depict the ambiguity that exists
in the majority position from a legal viewpoint. We shall
subsequently see that this standard also causes practical
difficulties and dilemmas to appraisers who are confronted with
these problems,

(b) Minority Position

Obviously, those jurisdictions adhering
to the minority rule which allows any enhancement due to the
proposed improvement, even when the improvement is certain and
definite, would naturally allow the enhancement which is the
result of what is only a probable improvement. Consequently,
the minority courts are not particularly bothered by the nuances
involved in the Miller doctrine.

4. Where Prior to the Date of Valuation the

Anticipated Improvement was in the
Contemplated or Expected Stage
(a) Majoritvy and Minority Position

A3 can be seen from the prior pages, both
the majority and minority jurisdictions are in accord that if

the anticipated improvement is merely one which is contemplated

27.



£

or generally expected, but has not gone beyond this rather
"vague hope", the condemnee should be allowed any enhancement
in the market value of his property that comes about in connec-
tion with this "phase of the improvement".
(b) The Masgachusetts Rule

On the other end of the spectrum is the
Massachusetts Rule. In that state a condemnee may not receive
any enhancement in the value of his property that comes about
in the wake of an anticipated public improvement, even though
that anticipation may only be in the "contemplative" or
"expected" stage., That jurisdiction, alone, seems to favor the
condemnor to the extent that any enhancement resulting from a
general agitation in the community that comes about before the
definite commitment or exact location of the improvement may
not be included in a determination of market value for the
purposes of arriving at jugg compensation. A leading case in

that state, May v. Boston, advances the Massachusetts position

in these terms:

"Whenever there is an expectation of a
public improvement, the market price of land
in the vicinity is likely to advance, in
anticipation of the more wvaluable uses to
which the land can be put when the improve-
ment is made., 1ts real value for use is not
increased until the change in its surround-
ings comes. If the expected improvement
involves the taking of land by the right of
eminent domain, the value of the land taken
will never be enhanced by the improvement,
for the taking precludes the possibility of
ever using it under improved conditions.

In that respect it stands differently from
other land in the vicinity which is not
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taken, ., . . If it is known from the begin-
ning exactly what land will be taken, it
must also be known that that particular land
can never be made more valuable by the
improvements, since it can never ge used by

its owner under the improved conditions. If
the plan is general, and it is not known
exactly what land will be needed by the public,
but only that some land will, whenever the
plan takes definite form, and the location

is fixed, it is known that the land to be
taken has not received and never can receive,
any benefit from the improvements. There is
no injustice in saying that such land shall
not entitle its owner to be paid out of the
public treasury at a rate determined, not by
its value for use, but by a prospective and
speculative value of land in the vicinity,
derived from an expectation of the benefit

to come from the public use for which this is
to be taken. One holding or buying or sell-
ing land in a neighborhood where the market
price has risen in anticipation of the

public improvements which will involve the
taking of a part of it for a public use is
bound to know that under the statute the land
which will be taken for such a use can be

pald for only at its value, unaffected by the
improvements."

5. The California Position
California today probably foilows the majority
rule ingofar as enhancement in light of the anticipated
improvement is concerned. The principal case on this point,
however, leaves a measure of doubt as to the firmness and
scope of such a position in this state. In San Diego Land &

36
Town Company v. Neale, an 1888 decision, the plaintiff sought

to condemn the property of the defendant for reservoir pur-
poses. The trial court permitted an expert to estimate the
value of the condemned property as it would be enhanced by the

proposed irrigation facilities that the improvement would bring
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about., The California Supreme Court held that the admission

of this testimony was error and, in so doing, asserted that
any benefit that arises from an improvement upon adjoining land
may not be considered in determining the value of the subject
property that is being taken for the same purpose. The court,
however, went on to state that:

"It is possible that they might get some
benefit from it indirectly. That is to say,
the public knowledge of a proposed improvement
might cause an actual demand in the market and
a subsequent advance in the current rate of
price. 1In such case it would be impracticable
for a court to analyze the price and determine
the proportion in which any particular element
contributed thereto, The scales of justice
do not balance quite so delicately as that.
But aside from this indirect benefit, and in a
case where there is no actual current rate of
price, and where in consequence the court must
arrive at the value from a consideration of
the uses to which the property may be put, it
seems monstrous to say that the benefit
arising from the proposed improvement is to
be taken into consideration as an element of
the value of the land.”

Though the court ends up by citing the prevailing
standard of valuation in these circumstances as enunciated in

Kerr v. South Park Commissioners (supra), the uncertainty of

the holding results from the assertion that it would be
impractical for a court to disallow a benefit that comes about
"indirectly" and that any such subsequent advance in value that
follows public knowledge of a proposed improvement may be
allowed. 1Indeed, a careful analysis of the language employed
by the court in Neale could easily lead one to the conclusion

that that case adhered to the minority rule but simply went on
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to disallow any known and direct benefit that the subject

property might have received because of and after the taking.

Furthermore, the case may reasonably and alternat-
ively be read to stand for the proposition that (1) the
condemnor must pay for a gemeral but not a speéial enhancement
that results from the anticipated improvement, or even (2)
that the case merely holds that the property is not to be
valued by its worth to the uondemnor.38

Nonetheless, California, in 1955, apparently adopted
the majority or Miller position, In County of Los Angeles v.
Egg,ag the court, citing both Neale and Miller, asserted (in
general terms) that in determining the market value of the
condemned property any increase in the value of that property
by reason of the proposed improvement must be excluded.

But while the Hoe case is fair indication that
California would adhere to the "probable scope of the improve-
ment” standard advanced in Miller, the whole opinion, itself,
highlights the difficulties inherent in applying this standard.
For in Hoe the court emphasized that the anticipated improve-
ment had reached the state where there was a "proposed
purchase”, where the chief administrative officer of the county
was "authorized to offer" a certain price, where the site plan
had been "approved as representing the presently agreed con-
struction program between the county and the city" and where
the board of supervisors had in its order "approved" certain

points of the agreement "to be accepted by the city as a
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prelude to the consummation of the purchase”, It would seem,
therefore, that all these factors, certainly taken together,
would indicate that the question might have fallen within the
scope of the Miller rule, at least that part of the Miller rule

which speaks of the "probable scope of the improvement". How-
40
ever, the court went on tec state:

"It thus appears that the order of the
board of supervisors was only a proposal
submitted by the county to the city, and that
the order did not establish that the count
and city were committed to a joint condemna-
tion enterprise or any joint project for the
purpose of constructing a joint civic center
« « + " [Emphasis added]

In an even more recent case, City of San Diego v.

41
Boggeln, a California court edged more closely to the accept-

ance of the import of the Miller case, There the appellate
court upheld the trial court's instruction that the jury was to
exclude any enhancement in value due to the proposed improve-
ment which was a practical certainty many years prior to the
date of valuation. The case, however, indicates the practical
difficulties of appraising such property, particularly the
question of ascertaining comparable sales during and prior to
the period when the proposed improvement was a certainty.
Though California law would seem to be in general
accord with the majority rule, the elastic language of the
Neale opinion and the particular holding of the Hoe case
create some doubt as to the firmness of this position and the

application of the Miller doctrine.
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B. Diminution in Market Value Due to
an Anticipated Improvement or Delay
in Execution of the Improvement

1f, as most courts state, it is inequitable to
allow the condemnee any enhancement in the value of his prop-
erty resulting from knowledge of an improvement, proposed or
certain, it would seem to follow that it would be at least
equally as inequitable to permit a condemnee to suffer diminu-
tion in value resulting from a knowledge that an improvement is
probable or certain. While there is no method for determining
which is more prevalent -- an enhancement or a diminution in
the value of the subject or adjoining properties -- it iz well-
known that quite frequently the valuations of the properties
in the pale of condemnation are affected adversely.

It would seem that the courts upholding the major-
ity position regarding enhancement would logically compensate
the condemnee when the reverse situation, i.e., a depressed
market value in the wake of the knowledge of a pending taking,
arises, Although there are few reported cases directly on the
point, it does not seem that all courts adhering to the
majority position follow this ansistent pattern. By the same
token, there is even less authority one way or the other
indicating whether the minority position in regard to enhance-
ment (i.e., those courts that permit the condemnee the enhanced
value based upon the rationale that the date of valuation is
to be the sole criterion) is as equally rigid in holding that

the condemnee must bear any diminution resulting from the
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knowledge of the proposed improvement.
1. Majority Position

While it is difficult, in light of the paucity
of cases, to be certain what position constitutes the majority,
it would appear that the prevailing rule is that any diminution
in these situations is to be accorded the same treatment as an
enhancement. That is to say, the court will measure market
value as it existed prior to the proposed improvement.

In those cases where a condemning authority rezones
an area for the purpose of depressing property values when such
property is about to be condemned, most courts appear to take
the position zgat such prior action amounts to an illegal
confiscation. Similarly, any diminution reaulting from such
action or from knowledge that a public improvement in that
vicinity is a practical certainty -- often labeled "the
curse"” -- may not inure to the benefit of the condemnor but
rather must be disregarded in ascertaining market value. For
example, a Pennsylvania court, confronted with this problem,

43
stated:

"When the appropriation takes place, this
I{impairment of value! from these preliminary
steps becomes merged, as it were, in the
damages then payable; the matter being worked
out practically, in assessing the damages, by
simply ignoring the detrimental effect of the
plotting, and treating the value of the property
as though there had been no such harmful results."

The above view seems to be a reasonable one; and in

many of the cases where the courts disallow the condemnee an

enhancement they often couple such a holding with the statement
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that the condemnee 18 not to be penalized by a diminution.

2, Minority Pogition
A number of jurisdictions that appear to adhere
to the majority position in regard to enhancement are not
consistent when the situation is reversed and the proposed
improvement brings about a depressed market in the area to be
affected by the condemmation, Indeed, the pattern is such that
we hesitate to call this the "distinct" minority rule.

45
In &2 1957 New Jersey case, Sorbino v. New Brunswick,

the condemnee contended that the "blight" designation adversely
affected the market value of properties in the area that was
being condemned for a slum clearance project. The court refused
to measure just compensation by the market value of the property
on any other date except the usual date of taking and date of
valuation and asserted that any "reduction or increase in the
market value of property occurring by reason of legislation
authorizing some public project are mere incidents of ownership
and cannot be considered a 'taking' in the constitutional

sense", The condemnee, therefore, was made to bear the depressed
value of his property resulting from legislative action authoriz;
ing the taking.

Similarly, a prior federal case refused to relieve
the condemnee of bearing the burden of depressed property values'
when his land was acquired for the expansion of a federal
project.&6 The court sald:

"It is possible that the long lapse between
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the time when Congress first publicly evinced
an interest in this tract for the uses of the
U, 8, Military Academy and the commencement
of these proceedings thwarted the efforts of
the claimant fully to subdivide the tract and
dispose of home sites and recreational facil-
ities. 1 know, however, of no method of
compensating an owner for such consequences
of congressional action. Legislative debates
or even unfounded rumors may affect market
values favorably or adversely. The owner is
entitled to no more than the market value of
the property taken regardless of the myriad
influences which combine to annex that value
to the property.”

And, in another interesting case, A, Cettelman

Brewing Company v. City of Milwaukee, discussed at the outset

of this study, the court there refused to measure market value
prior to the property having become depressed by the practical
certainty, eleven years beforehand, that it would be taken by
the condemnor. As may be recalled, the court sought to distin-
guish the adverse effect on market value that is brought about
by the anticipation or definite knowledge of a proposed improve-
ment, on the one hand, and a "mere delay” in bringing about the
improvement, on the other hand. As stated before, such a
distinction appears untenable., The court, however, suggested
that had the diminution been caused directly by the proposed
improvement itself rather than the delay, the property owner
would have been right in his contention that market value should
be measured prior to public knowledge of the proposed improve-
ment.

3. California Position

The status of the law in this state in regard
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to diminution in value resulting from the proposed or anticip-
ated improvement presents an anomaly. The language in the
latest cages indicates that California would adhere to the
majority rule regarding enhancement; indeed, the case involving

diminution recognizes and accepts the majority rule regarding

enhancement. But this very case, Atchison, Topeka and Santa Fe
47

Railroad Co. v. Southern Pacific, presents an incongruous

result when the property becomes depreciated, rather than
enhanced, The illogicality and inconsistency is based upon

the peculiar reasoning of the court that because an enhancement
or benefit arising from the proposed Improvement may not be
congidered, it consequently follows that a detriment may not

be considered. At first blush, this conclusion would appear
reasonable. For, if it is proper that a benefit cannot be
considered in determining market value, neither should a detri-
ment be considered. That is exactly what the court said. But,
paradoxically, a rule that requires the enhancement to be
excluded, in arriving at market value, would also require the
diminution to be excluded, not ignored, in determining proper

value,

Esgentially, what the Atchison court really did was
to take the terminology and holding adopted in the Neale case
and misapply it in the reverse situation. Specifically, in the
Atchison case, decided in 1936, the property owners sought to
introduce into evidence a 1927 Plan and map which indicated that

their property was in the area that was proposed to be taken for
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the improvement.

1933,

Because of this:

"It is appellants' contention that the
commission's order of July 8, 1927, was an
important element to be employed by anyone
geeking to determine the market value as

of the date of filing the complaint herein,
namely, December, 1933, in that the very
order itself, becoming known, retarded this
area, 1,e,, 'stigmatized! it, and affected
its market wvalue, The law does not, however,
lend a willing ear to speculation. While
appellants may have evidenced change for the
worse in the demand for real estate there
between July, 1927, and October 4, 1933,
when the commission issued its decigion 26399,
approving the Plaza Set Back Plan, yet the
trial court would have permitted an indulgence
in unfathomable speculation had it opened
the road to the examination of witnesses,
uging the order of July, 1927, and said

Plan 4-B as a basis in order to determine
whether there was a slump in the market in
this area, and 1f so, what it was due to,
during that period. Appellants' statement:
'In other words, appellants were entitled

to have the market value of this land deter-
mined as if the decision of the commission
never had existed', to us is paradoxical.
The market wvalue is an effect and we are not
governed by the cause that brings it about
in order to determine it. The market value
could have been neither greater nor less if
the cause had been examined into. Such
examination of the exhibit containing

Plan 4-B was not relevant nor material in
determining the market value as of the

time of filing the complaint. [Emphasis

in originall

"The case of Miggissippi & R. River
Boom Co, v, Patterson, u. S.

L. Ed. 6], has no bearing on this case,
nor is appellants' contention therein
sustained. Here three islands were sought
to be condemned for the purpose of a boom,
i.e., to catch floating logs. It was not
urged therein that the property had been
'gstigmatized! by any agency, public or
private, and the case of San Diego Land etc.

38,

The actual date of valuation was December



Co. v, Neale, 78 Cal, 63, 75 [20 Pac. 372,
L.R. A, 837, referred to by appellants,

expressly holds, ' . . . . it secems

monstrous to say that the benefit arising

from the proposed improvement is to be

taken Into consideration as an element of

the value of the land'. If the benefits

may not be considered, why consider the
etriment? A value so derived is too remote

and speculative." [Emphasis added]

To begin with, the court states that in determining

market value it is "not governed by the cause that brings it
about . . , . The market value could have been neither greater
nor less if the cause had been examined into." Obviously, such
reagsoning flies directly in the face of the logic upon which
the majority rule regarding enhancement is based. Moreover,
the patent inconsistency and the action of the court in refusing
to "go behind" the market value as it existed on the date of
valuation, is highlighted by its statement "if the benefits may
not be considered, why consider the detriment?" The Atchison
court failed to realize that in enhancement situations, the
majority rule and probably that of Neale is that the enhance-
ment must be excluded in arriving at market value. The benefit

or enhancement certainly must be considered, for how else can

market value, less the enhancement, be ascertained? In like
manner, the detriment must be excluded, for how else can market
value, in the absence of the diminution, be determined?

A 1959 California opinion presents the possibility
that the Atchison case might not be reaffirmed today. In

48
Buena Park School Digtrict wv. Metrim Corp.., the court, while
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dealing with a problem related to but not part of the enhance-
ment~diminution question, stated:

"It is obvious that in determining that value
the trier of fact must disregard the fact
that at that time because of the filing of
condemnation proceedings the property was not
actually salable. It is a matter of common
knowledge that a purchaser would not buy
property in the process of heing condemned
except at a figure much below its actual
value, 1t foliows,; therefore, that in arriv-
ing at their fair market value it 1s neces-
sary that the jury should disregard not onl
the fact of the filing of the case but shou{d
also disregard the effect of steps taken by
the condemning authority toward that acquisi-
tion. To hold otherwise would permit a
public body to depress the market value of
the property for the purpose of acquiring it
at less than market value.

"It follows, therefore, that the court
could have, within the limitations of sound
legal and equitable principles, advised the
jury that they should treat the property as
having the value that it would have had, had
no preliminary action been taken by the board
toward the acquisition of the property."

Wonetheless, based upon the Atchison holding,
California appears to be the only state that has taken this
peculiar position. On its face, the status of the law in this
state 18 not only illogical but quite inequitable to the
property owner.
C. The Practical Application of the Rules
In Regard To Enhancement Or Diminution
In Market Value Due To Anticipated

Improvement Or Delays In Undertaking
Proposed Improvements

To the appraisers the rules regarding enhancement

and diminution in these circumstances are not only difficult

for them to apply in theory, but are even more perplexing to
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apply in practice., Most real egtate appraisers are trained to
evaluate property based upon its market value on the date of
valuation; for that is, as they see 1it, the actual market value
that exists though it may be greatly affected by the anticipated
improvement. Nonetheless, appraisers confronted with these
situations accepi the gtrictures imposed by the courts and seek
to abide by the applicabls rules. Thus, it i3 believed, most
experts follow thz general postulates layed down in the Miller
case regarding enhancement; but even in California, a number,

if not most appraisers apparently fail to heed the dictates of
the Atchigon opinion. In other words, appraisers seek to abide
by a standard which excludes both an enhancement and a diminution
resulting from the anticipated improvement,

But accepting the prevailing rules regarding enhance-
ment and diminuticon really only begins the problem for the
appraiser. He must then ascertain, initially, whether or not
governmental plans had reached the stage wherein the project
may be labelled "proposed'. As has been pointed out at length,
the courts tend to wallow as to the ambit of the definition
"proposed". Responsibility for the "answers" therefore is
initially and almost entirely placed upon the appraiser. Yet
appraisers often disagres among themselves as to that point in
time when the improvement shall have passed from the valley of
indecision to the plateau of "proposed".50

But even when an individual appraiser has satisfied

himself as to the particular date which is to be used for the
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purpose of excluding an enhancement or diminution, he is imme-
diately confronted with the second vexatious problem: Was the
subject property at this after determined time within "the
probable scope of improvement"? And, was similar property, not
taken, in the vicinity or adjacent to the proposed improvement,
likewise within the "probable scope of improvement"? Should
it be concluded that this similar property 18 within such a
"gcope", how does the appraiser find "comparable" property?
Once thrown into this mystic and misty atmosphere,
the appraiser can find little to support his determinations,
excepting only his subjective judgment. Land value in adjacent
areas may have witnessed a substantial increase or decrease
for a myriad of reasons, only one of which may have been the
proposed improvement. To separate and sift these factors does
not lend itself to any scientific support, to say the least.
It has been reported that, at times, in such circumstances
appraisers have frankly told their clients that they cannot
find data to substantiate an opinion which either excludes or,
conversely, includes an enhancement resulting from the
improvement.51 Assuming the expert determines that only a
certain portion of the enhancement or diminution was directly
caused by the improvement, he must then establish a percentile
factor to be added to or subtracted from the present market
value of similar property. It is often difficult for him in
court to defend such a percentage,sgave only by stating that

it is based upon his "experience".
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Having arrived at this stage of his appraisal pro-
cess, he immediately is tossed into another quandary. If he
determines that all the property in the vicinity was within
the probable scope of the improvement and consequently suffered
an enhancement or diminution, where does he turn to find
comparable sales and other data of a comparable nature so as
to determine the proper value of such property? If he goes
outside the vicinity into another area, it is questionable
whether the property in this latter area can be accepted by the
courts as comparable. And if a court should later hold it as
non-comparable, the sad state of affairs is obvious.

Moreover, when the appraiser finds it necessary,
by these dictates of law, to discount an enhancement affecting
adjacent property, he is beset with a further intangible factor
that he must consider: Whether the enhancement to adjacent
property is a general or special benefit, and if only a general
benefit, is it to be excluded? The language of the courts in
these situations is of little aid,

As emphasized in prior studies, the technique of
determining market value cannot be called pure science. As the
Miller case stated, "the application of this concept involves,
at best, a guess by informed persona".53 This is particularly
true in the area under discussion. If subjective factors
greatly influence such matters as a capitalization study and a
determination of a probabllity of joinder, they are even more

marked in this area. The appraisers' general formula for
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determining value -- data plus analysis plus judgment equals
value -- would, in these instances, rely heavily on the
"judgment" factor.
D, Present Constitutional And Statutory
Provisions Affecting The Exclusion of
Enhancement Or Diminution Resulting
From A Proposed Improvement

Occasionally courts have resorted to existing
statutes and comstitutional provisions to resolve the question
of excluding or including an enhancement or diminution result-
ing in the wake of a proposed improvement. Some legislatures
have, at times, enacted provisions aimed to meet this specific
question, Generally, both the efforts of the courts and the
legislatures have not met with total success and even, at times,
have further aggravated an already confused situation.

When first met with these troublesome questions,
courts had a tendency to find answers in constitutional and
statutory language which, in truth, probably was never intended
to be applied in such circumstances. For example, many state
constitutions and some state statutes contain the provision
that the property owner is to receive compensation for his
land "irrespective of any benefits from any improvements
proposed”" by the condemnor or, more specifically, by a
condemnor that 1s a private corporation, The California
Consg%tution, Article I, Section 14, has this exact terminol-
ogy. It is quite possible that these statutes and constitu-

tional provisions were adopted in large measure so as to

discriminate between a publiec body and a private corporation
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and to favor the former rather than the latter. At any rate,

it ia doubtful that they were intended In any way to deal with
any question other than the question of measuring and applying
Just compensation in severance cases when there were special
or general benefits.

Nonetheless, the courts have stretched these
conatitutional and statutory provisions into the field of
enhancement or diminution resulting from a proposed Improve-
ment. The QOregon court, taking this language then present in
its statutes, held that such terminology clearly barred the
condemnee from any enhanced value that accrued to his land
becauae of the nature of the proposed improvement?7 The State
of Washington, with exactly the same state constitutional
provision as California, after first agreeing with the holding
of the Oregon court, reversed itself and held that this very
same provision allows the condemnee to receive any enhanced
value resulting from gge proposed imprcvement.58 In Enoch v.

Spokane Falls R. Co., the court said:

"Does this phrase [the provision of the
Constitution: 'irrespective of any benefit
from any improvement proposed by such
corporation'} mean that the corporation
making the appropriation may show that the
value of the property, a part of which it
takes for a right of way, has been enhanced
by the construction or proposed conatruction
of its road, and then deduct such enhancement
from the present value of the land and only
pay the remainder as damages? Or does it
mean that a person whose land is taken for
the use of a railroad is entitled to its
fair market value without regard to the
causes that may have contributed to make up
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such value? The latter is the construction
given by the highest courts of several of the
states whose constitutions contain a similar
provision.”

The Enoch court relied upon the cases in other
jurisdictiom having similar constitutional or statutory
1anguage;60 most of these cases involved takings for rallroad
purposes. Subsequent Washington cases, however, create doubt
as to the prevailing rule in that state insofar as decisions
there now appear to go both ways.61

Fortunately, California apparently has not followed
the practice of utilizing the constitutional provision regard-
ing benefits for the purpose of resolving the question of
enhancement or diminution resulting from a proposed improvement.
Though California cases have run a jagged course in interpreting
this constitutional provision, as it applies to special and
general benefits,62 they have properly refrained from following
the dubious path of applying a provision that undoubtedly does
not have and never was meant to have application to the problem
under discussion.

More closely germane to the instant problem are the
statutory provisions present in two other jurisdictioms. The
Louisiana civil code has a provision which specificélly states
that compensation shall be measured "before the contemplated
improvement was proposed and without deducting therefrom any
amount for the benefigsderived by the owner from the contemplated

improvement or work." This statutory dictate comes closer
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than-that existing in any other jurisdiction for spelling out
what 1s, generally speaking, the majority rule. A similar,
though older Massachusetts statute lends some support to the
unique position adopted in that state. That statute directs
that no increase occasioned by the improvement shall be allowed
the condemnece. As was noted before, the courts im that state
have apparently held that such a statute denies the condemnee
the right to receive any enhancement which came about even when
the improvement was only in the contemplative rather than the
proposed stage,

Excepting for these 19 Century statutes in these
two jurisdictions, it seems there was no direct or new legisla-
tion to cope with the problem; most jurisdictions were either
content with or resigned to having the conflicts resolved in
the courtroom,

Recently, however, the State of Arizona made a
frontal effort to prevent condemnees from benefitting by
enhancement resulting from an anticipated improvement. 1In 1938,
that jurisdiction, "as an outgrowth of a major scandal in
acquisition of right of way by the State Highway Depattment“65
passed Section 18-155(1))66 which allows the Highway Department,
at its option, to assess compensation and damages for taking
of property at the time of the resolution of the Highway Depart-
ment indicating that the property is needed. That section reads:

"For the purpose of assessing compengation and

damages for the taking of property under the
power of eminent domain for the purposes herein
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provided, its ag ia d-
ing the date on which said commission
by resolution establishes the neccssity oOf
%gguirin gsaid property for said purpose, shall
¢ the measure Of Govpimsaties and domages; and
no sale, lease, agreement or other transaction
affecting such property made thereafter shall
constitute evidence of its value; and improve-
ments placed upon such property subsequent to
the date of such resolution shall not be
included in the assessment of compensation and
damages. Notice of the commissioners! action
shall be given by filing a certified copy of the
resolution together with a map showing the
location and route of the higﬂway affecting
such property or properties in the office of
the county recorder of the county in which the
property is situated and by mailing a copy of
said resolution and map to all persons having
an interest of record in such property at their
lagt known addresses. In the event that action
is not commenced in the superior court in the

county in which the property 1s situate thin
two yvears from the date of said resolution to
ac uire such property under the power of eminent
omain, then the measure of compensation shall
be as of the date of summons. The commissioner
may at any time prior to payment of the compens-
ation and damages awarded the defendants by the
court or jury abandon the proceeding and cause
the action to be dismissed without prejudice,
provided, however, that the court may require
that reasonable attorneys fees, expert witness
feeg and costs be paid as a condition of
dismissal.” [Ewmphasis added]

67 As the Attorney General's Office in that state has
said:

"The legislative purpose was to diminish the
possibility of speculators' making money at
the expense of the State Highway Department.
In other words, when the date of valuation is
the summons date there is oftem active
speculation in land abutting a highway which
is to be widened or constructed on a virgin
route, This activity of course commences as
gsoon as the Highway Department's plans are
announced, and it usually happens that the
condemnation suit itself 1s not filed for many
monthe thereafter."
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Despite the good intentions of this type of
legislative action, such a course presents serious questions
of equity and even more serious questions of constitutiomal
validity. Indeed, already two Superior Court Judges in that
state have declared the statute to be unconstitutional and
the case is presently before the Arizona Supreme Court.

A policy of denying a property owner for a period as long as
two years the right to improve his property and to deal with

it as he pleases as well as the right to share a general rise
in the market would be of dubicus wvalidity; and, in effect,

it would be a taking without just compggsation. It is believed

that a California court would so hold,
E. Conclusion and Recommendations

We are confronted with two questions: (1) Should
California follow and adhere to the majority position regard-
ing enbhancement and (2) assuming that the majority rule that
any enhancement be excluded in determining value is clearly
adopted, should a diminution be accorded the same treatment?
For the sake of clarity we shall answer the latter question
first,

Presuming, for the moment, that California should
follow the majority rule with regard to enhancement, it would
be ineéuitable and untenable to hold to the apparent California
rule that though a condemnee may not receive the benefit of any

enhancement he must, under like circumstances suffer the injury
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of any diminution. If a condemnee shall not receive the
benefit of any enhancement due to the proposed improvement,
there is no justification whatsoever that a diminution should
redound in favor of the condemnor and to the detriment of the
condemnee, Under these circumstances, we recommend that the
holding of the Atchison case should be corrected.

The next question is whether California should ad-
here to the rule followed, at least in theory, in the majority
of jurisdictions that any enhancement in value resulting from
the proposed improvement is excluded in assessing compensation.
There are good and substantial reasons that California should
adhere to this rule to the extent it has and that it should be
clarified to the extent that cases in this jurisdiction have
created some ambiguity. Such a position receives support from
the statements and holdings of the various courts that allowing
a condemnee to benefit because of the improvement would be taking
undue advantage of the condemnor and that the condemnor should
not be made to pay for value which it itself has created,

Moreover there is some merit in the second rationale
offered by the courts: To allow the condemnee an enhancement
in these circumstances would not constitute a payment for the
true value of the property but rather would be paying for value
based upon speculation as to what the condemnor might be willing
or might be made to pay for it.

And, in a larger sense, there 1s considerable

justification in the argument, and indeed such an argument
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may be the basic tenet of just compensation, that the condemmee
should be put in a position after the taking, insofar as feas-
ible, no worse off than he would have been had there been no
taking at all.70 Since an enhancement which is directly or
mainly due to the proposed improvement is a factor which would
not come about except for the improvement itself, the condemmnee,
perhaps, should not be heard to complain under an indemnifica-
tion theory that he is, because of the exclusion, being denied
Just compensation, Following this line of reasoning, a depart-
ure from strict market value theory in these circumstances
would be justified.

Another factor must be taken into consideration,
however, before making such a conclusion final. As seen in this
study, a number of courts have, at times, treated enhancement
and diminution problems in the same fashion and with similar
language as the problems connected with special and general
benefits and damages in severance cases. The question that
arises from this practice, therefore, 18 whether it is proper
and feasible to treat these two problems in the same manner.

Adhering to the majority rule regarding enhancement
and diminution is, upon close examination, in variance with the
treatment accorded condemnee in partial taking cases where
epecial or general benefits or damages are involved. In these
iatter situations the large majority of jurisdictions, including
California, permit the property owner who has suffered a partial

taking to receive any general (though apparently not any special)
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benefit that the remainder of the property may gain because
of the nature of the improvement.71 In other words, in these
siltuations, the affected condemmee is to be left after the
taking no worse off than his neighbors who alsc share in the
general benefit, In effect, therefore, just compensation in
these circumstances is interpreted as allowing the property
owner not only indemnification for that property taken, but
gceords him an increase in value {general benefits) to the
remainder of his property that is due to improvement. In
reality he is left after the taking in a better position than
he would have been had there been no taking at all.

The majority rule in regard to enhancement and
diminution resulting from the proposed improvement excludes
not only any special but any general enhancement, While such a
rule may not be in derogation of the indemnity principle, it is,
at least in theory, in conflict with the amalogus position
adhered to by the courts in partial takings.

Of course, it can be argued, as indicated before,
that the condemnee should not profit at the expense of the
condemnor because of the condemnor's proposed improvement; but
in geverance cases, since a condemnee may retain gemeral bene-
fits, a condemnee does profit at the expense of the condemnor,
Likewise, it can be argued that by denying a condemnee any en-
hancement due to the proposed improvement, the condemnee will
be put into a position after the taking as if there were no

taking at all. But once again, this same ratiomale does not
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follow in partial taking cases. There is possibly one

further basis (inferentially raised by some courts) for treat-
ing enhancement differently than special and general benefits:
In the former, but not in the latter situation, the property
owner 1s in no position to be able to take advantage of the
public improvement since his property has been entirely taken,

While this dilemma very largely centers around the
scope and definition of the concept of indemnity, there remains
an apparent or at least partial conflict between the two rules,
In resolving this conflict, we recommend adherance to the
majority position in regard to enhancement and diminution.

We take this stand because in the ever-present need to balance
the equities as between the condemnor and condemnee in eminent
domain, we do not consider it wvital that the condemnee be
indemnified to an extent which puts him in a position so as to
pay him for an enhancement resulting from the proposed Iimprove-
ment which, after the taking, he could not take advantage of
or share in,

Having drawn these conclusions, there are two
basic alternatives available to the legislature. It can
either (1) take no action and allow the courts to work ocut
solutions or to follow present case law; or (2) it can enact
statutory language so as to correct and clarify the California
position on these points,

Because of the difficulties, discussed at length

in this study, in defining "the probable scope of the
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improvement" or similar terminology, at first glance there would
appear to be some justification in taking a laissez-faire posi-
tion and in allowing the courts to continue to handle these sit-
uations on a case-by-case method, Unfortunately, however, such
a course would not be justified in California. For this state
has, 1t appears, taken the unique positicn that a condemnee must
suffer a diminution. Such case law must be corrected, and the
most appropriate method for correcting the Atchison case would
be by statutory reform. DMNoreover, the smbiguity of the Neale
case also justifies and perhaps necessitates statutory
correction,

Recognizing, therefore, that a statutory provision
dealing with these matters is necessary, the question then be-
comes one of determining the exact language to be employed.

We must initially reject the Arizona type of statute insofar
as it is not only of dublous constitutional validity, but is
clearly unjuat to the property owner. The Massachusgetts
statute, on the other hand, must also be discarded insofar as
it denies the property owner any enhancement that msy occur
years before the public improvement is proposed.

Taking a lead from the Louisiana type of statute,

discussed before, we would suggest that Section 1249 of the Code
of Civil Procedure have inserted an additional clause reading
as follows:

"Provided, that any enhancement or diminution

in value of property directly resulting from

the proposed improvement shall be excluded in
assessing compensation."
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The authors recognize that this definition -~ and,
indeed, virtually any definition ~- will still leave many
problems that will have to be resolved by the courts,
particularly a determination as to what point in time an
improvement was no longer merely "contemplative" but had been
"proposed". Moreover, present Section 1248 of the Code must
continue to show that this provision has no application to the
question of special and general benefits. The language above
should, nonetheless, be of beneficial guidance to the courts
in problems connected with thils area.

It is believed that language of this type shall
better insure the rights of each of the parties, improve the
ambiguities and injustices of the present status of the law,

and facilitate the determination of just compensation.
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IV. Damages Resulting From a Delay in Bringing

About the Proposed Improvement,

In previous phases of this study we discussed at
length how an enhancement or diminution in market value due to
the anticipated improvement affects the question of just
compensation. Related to that subject is the problem of damages
incurred by condemnees as the result of delays that occur be-
tween the time when the proposed improvement became generally
known and the date of taking or the time when the condemnee
receives the award,

As indicated, quite frequently the annocunced inten-
tion or propesed plan to condemn a general or particular area
for a public improvement not only affects the value of that and
adjacent areas but, in addition, causes owners and lessees of
property irreparable financial losses insofar as a blight upon
the area impairs the economic development of that property.

For example, tenants often move and new tenants hesitate to

occupy the premises, and business generally declines in the
73

face of a population exodus. As one appraiser has put it:

"The moment a condemnation project is

announced, the property to be taken 18 placed
under a shadow. It becomes difficult to
lease or sell it. The owner dreads inveating
in any substitute improvements to make the
property more desirable, knowing that such
additional expenditures may not be recover-
able legally if made after suit is commenced,
Also it may be difficult to recover from a
practical standpoint even if renovation is
begun after the project is merely publicized.
In such case the owner cannot afford to offer

leases for any length of time; and thus desir-
able prospective temants will not risk renting
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space in the property knowing the danger of
being dispossessed through eminent domain.
Furthermore, the proceedings often drag on
for years, and they may even be abandoned
finally by the condemning authority after the
location gas been economically undermined.”

While some of the effects of this adverse situation
may be alleviated by adhering to the prevailing rule (thus far
apparently not followed in California) of asseseing value prior
to the proposed announcement and by excluding the allied
diminution, such a move will not, in and of itself, afford
relief to the property owner who suffers out-of-pocket losses
and damages in the interim between the initial announcement and
the final taking, The problem of damages due to the delay in
the taking is, therefore, a separate one from the question of
enhancement or diminution in market value as a result of the
anticipated improvement.

Essentially, the question here involves compensa-
tion to lessors for lost rentals and indemnity to lessors and
lesseces alike for lost profits directly attributable to the
delay in bringing about the proposed improvement. Any reflec-
tion on this subject will indicate the close similarity between
this préblem and that involved with the question of compensat-
ing condemnees for Incidental Losses. Indeed, damages because
of delay are distinguishable from incidental losses only in
regard to the time factor. Generally speaking, Incidental

losses concern those damages arising in the wake of a taking

but which actually are incurred during the course of and
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subsequent to the time the condemnee must move from the prem-
ises. For discussion purposes, they may be labelled the after-
effect damages. On the other hand, those damages which are pre-
cipitated by the delay in bringing about the improvement occur
(at the announcement of the proposed taking) and cease (at the
time of the taking) before incidental losses are sustained.
More so than in the case of incidental loases, these prior
damages are more easily ascertainable at the time of trial.
Presently, the great weight of authority denies
compensation for these types of damages; only one jurisdiction,
as will be seen, has enacted legislation affording relief in
these situations, and that statute 1s of very recent vintage.
Most courts are content with following the position of Nichols
74
on this question. That authority has stated:
"The uncertainty csused by the prob-
ability that the proceedings will be
carried through and the proposed work
constructed over his land differs in degree
only from that shared by the owners of all
property which may at any time be taken by
eminent domain, whenever it may chance to
lie in the path of a public improvement,
and the decrease in income or other losses
he may suffer from such uncertainty is held
tc be damnum absque injuria.”
Recent efforts by condemnees to have courts reverse
themgelves on this position have met with even less success
than remuneration for incidental losses. For example, in

Sorbino v, New Brunswick (supra), the court cited many author-

ities for upholding the proposition that advance announcement

of a proposed public improvement which creates a blight on the
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property is not a "taking" in a constitutional sense; consequent-
ly, any damage that occurs because of such an announcement or
such knowledge is not compensable,

The Wisconsin courts, among others, have also ad-
hered to the majority position in rejecting claims for damages

in these circumstances. As noted before, in the case of

A, Gettelman Brewing Company v, City of Milwaukee, the weight of
the law was such that the condemnee, who sought to have excluded
the diminution in market value resulting from the protracted
delay in bringing about the taking, was willing to concede that
he was not entitled to recover for his loss of rents as a result

of this delay. In the course of the opinion in this case, the
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court quoted from another authority to the effect that:

"It 18 generally held that damages for
negligence or delay in the prosecution of
condemnation proceedings are not recoverable
in such proceedings, and that the proper
remedy for recovering them, where they are
recoverable at all, is by an independent
action or proceeding. This is on the ground
that any damage on account of such proceedings
is of a personal character, as distinguished
from damage to the property itself, and is not
an element to be considered in assessin§
benefits and damages in the proceeding.

This latter argument ~- the in rem-in personam

dichotomy ~- was discussed at length in the Incidental Losses,
Moving Costs, Evidence, and other studies. As an obstacle to
relief, it is of dubious validity.

Moreover, it is clear that in almost all juris-
dictions, including California, the condemnee is prevented from

bringing an independent action so as to hasten the taking and
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prevent further financial losses; both in lost profits and rent-
als, 1In Califormia, for examplg, the property owner in Silva v,
6

City & County_of San Francisco, a 1948 case, brought an action

for a declaratory judgment so as to force the condemnor to
assess the value of his property after the time of the adoption
of the resolution to condemn rather than to continue to delay
filing of suit and assessment of compensation., In other words,
the property owner, as well as others, was aware that the prop=~
erty would be taken and degired that the property be assessed
before its value was depressed. The court, however, held that a
property owmer cannot bring an action to force the condemning
agency to inatitute condemnation proceedings under these circum-
stances when the resclution authorizing such a taking contained
no such limitation on the agency. It is clear, therefore, that
any property owner who is a victim of a blight causing out-of-
pocket losses, lost profits and loss of rentals is in no position
to hagten the eventual taking sc as to prevent or lessen these
losses.
This situation was squarely presented to a Special
Commission studying eminent ggmain problems in Massachusetts in
1957. The Commission noted:
"Property is now valued as of the date of

taking yet there is frequently a long period

of pu iicity before a takinﬁ. As a result,

tenants move and value of the property decreases

solely because of the threatened taking. It

is a8 loas that the property owner suffers be-

cause of the taking, and he ought to be able

to fix his value in its true sense before the

unfavorable publicity arose, and he also ought
to be compensated for the loss of income due
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to vacancies between the time of the publi-
city and the actual taking. Neither is
compensable at the present time."

A proposal was made to that Commission that this
problem be alleviated by legislation which would allow the land-
owner to

"show a vote by the taking authority of its
robable intention to take its property . . .

?and to] have the right to introduce evidence

and have its value fixed as of the period
immediately preceding such a vote concerning
the proposed taking"

and to include

"as an element of damage, the net profitable
income lost in the period between such vote

and the date of actual taking".

This latter suggestion was turned down by a major-
ity of the Commission who were "of the opinion that no practic-
able provision could be made therefor without opening the door
to speculative damages". Another authority in that state, com-
menting on this proposal, felt that it would impose an excessive

burden og the taking authority to determine the extent of these
7 ‘
losses.

The State of Wisconain, in 1960, despite a long
line of precedent to the contrary, had no reservation in enact-
ing such "remedial" legislation. In making major revisions to

its condemnation statutes, ggat state included as an element of
compensation the following:

"Rental loss exceeding normal experience
where proved to be caused by the public
land acquisition project and when the
vacancy occurs after the parcel is shown
on a reloecation order"”,
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The consultants recommend enactment of similar
legislation in California. The "in rem-in personam” barrier
should not be used in this Iinstance, as well as in others,
to deny a condemnee just compensation. While it is true that
the delays in expediting condemnation proceeding may not be
deliberate nor the fault of any particular condemnor, the
condemnee is an innocent viectim. Practically, if not legally
speaking, the condemnee has suffered a taking. Here, as in
all other cases where it is feasible, the condemnee should be
put in a position, pecuniarly, after the taking as he would
have been had there been no taking at all. If the condemmee
suffers such damages as a regult of the mechanics involved in
condemnation he should receive equal compensation.

It should be noted that the Wisconsin statute does
not include compensation for lost profits, as distinguisghed
from lost rents, resulting from and in the course of preliminary
steps taken to condemn the property. As In the case of
incidental losses, it is appropriate that lost profits be taken

into consideration in ascertaining just compensation. Indeed,

there is even more reason for allowing for such lost profits
since they are neither as conjectural nor as difficult of
ascertainment as future profits. At the time of the trial, they
can be fairly examined and determined. The payment for such
logses, moreover, at the present time might well help give the
needed experience for allowing similar incidental losses to

be compensated for at some future time.
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V. Additional Problems Related to Date of
Valuation,

In fixing value on the date gpecified by CCP §1249,
or on any particular date for that matter, problems of compen-
sation arise that would not arise but for the necessity of
determining value on the particular date chosen. While this
type of problem does not often occur and seldom appears in the
cases, it is believed that statutory provisions, protecting con-
demnees in these instances, would nonetheless be proper.

The first of these troublesome situations arises
when a property owner, while in the course of constructing an
improvement on his property, is served summons notifying him
that his property is to be taken. The lssuance of summons, of
course, esteblishes the date of valuation in most of these
instances and, consequently, the property would probably be
valued (in absence of an estoppel theory) as 1t exists on that
date with, conceilvably, a half-completed building.ao While no
reported cases have highlighted guch a situation, there was
one action recently gettled where the facts were quite similar
to those jusat presented.81

Valuing property in this condition is both detrimental
and unfair to the property owner. A half constructed building
usually will have a market value a good deal less than the
owner has pald for the half-completed conatruction costs, Yet,
since in the market he could not realize his cost, he would

probably sustaln a serious ocut-of-pocket loss in a condemna-

tion proceeding.
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This situation may be rectified by making the owmer
"whole" again in a similar fashion to relief given to him in
a private contract damage action. Analagous contract law would
support a recovery which would allow the owner either the cost
of the money that he has paid toward the construction, or the
value of the improvement as though completed, less the cost of
com.pletion.82 Since the condemnor 1s, practically aspeaking,
in the same position as a private party who has caused injuri-
ous harm, it is believed that a statutory provision should grant
the condemnee the same recovery as he would be entitled to in
a private actioen.

Somewhat less closely related to the date of valuation
but still tangent to it is another damage suffered by a property
owner in the wake of the filing of an action of condemnation.

In this latter instance, a condemnee has not necessarily begun
the construction of the improvement to his property but has
contracted and pald for architectural designs and engineering
plans. These often are costly undertakings and such plans and
designs seldom have any value to the condemnee following con-
demnation, Unlike the previous situation, this type of damage
has manifested itgelf in case and statutory law in other juris-
dictions.

In California, some authorities are of the opinion
that this type of loss can be recouped by the property owner by
asserting that such plans and designs increase the value of the

subject property and, accordingly, should be reflected in the
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market value. This theory, however, has not been fully aired
in any reported case and it is questionable whether it would be
clearly accepted in many instances by appraisers and courts,

A more frontal effort to compensate the owner for his losses

suffered in this way has been made in two jurisdictions.

sgn New York, in the case of Application of Westches-~

ter County, a similar situation arose, There, in the course
of rejecting the condemnee’s claim for numerous types of inci-
dental and consequential damages, the court did afford the
condemnee the expenses of engineera®! and architects'! surveys and
plans relating to the subject parcel and proposed buildings be-
ing condemned. These amounted to $7,500, The court, apparently,
did not consider these expenses within the market value formula
but allowed them "as a separate item of damage". 1In theory it
is difficult to find any statutory basis for considering it as
a separate compensable damage. The court got by this obstacle,
however, by stating:
"In any event it is decidedly true that each

condemnation case necessarily involves different

facts and is to be considered by itself, and further,

that general rules are to yield in exceptional cases

where necessary to properly compensate the owner for

the land taken'.

In Wisconsin, the relief was granted by somewhat

more orthodox methods - the adoption of a statutory provision
specifically on point, 1In 1960 the Wisconsin legislature passed,

as part of its overhauling of condemnation law, gaprovision

allowing for the condemnee to be compensated for
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"Expenses incurred for plans and specifications
gpecifically designed for the property taken and
which are of no value elsewhere becauwse of the

tak ing " .
The above statutory provision seems the most direct

and proper way to alleviate condemnees who are injured in this

way. 1t is recommended that similar language be added to either
§1248 or §1249 of the Code of Civil Procedure.




VI. Date of Valuation.

A, The Effect of Present C.C.P.
Section 1249

The principal question concerning C.C.P. Section 1249
is the determination of what is and should be the appropriate
date for ascertaining value and damages for the taking of pro-
perty. In the study entitled "Taking Pogsession and Passage
of Title" we dealt with many of the problems what are involved
with the date of taking. On of the most important, if not the
most crucial, of the problems connected with the date of taking
is the date of vgluation. We noted at that time that these two
dates are not the same in all instggces. Indeed, in California
they are at times quite different, And this difference has a
tremendous effect upon the law of eminent domain, in general,
and the question of just compensation, in particular.

The recommendations of the consultants made in that
prior Study and especially the actions of the Commission con-
cerning it, have the effect of declaring that at least in imme-
diate possession cases, the time of taking possession is to be
equated for most purposes with the date of taking and that since
at such a time there had been, at the least, a "constructive
taking” all the indices of ownership that formerly inured to the
property owner {(excepting bare title) now are placed upon the
condemnor.86 The philosophy behind that recommended change also
calls for special study into the problem of the relationship
between the date of taking and the date of valuation. While a
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reappraisal of the date of valuation in this state was proper,
even in the absence of any change in the law regarding immedi-
ate possession, it now becomes necessary.

Section 1249 of the Code of Civil Procedure, as
indicated at the outset of this study, holds that the date
of valuation is that date upon which summons is issued or,
if the action is not tried within one year from its commence-
ment, the date of valuation is the date of trial (if the delay
in trial is not caused by the defendant). The original 1872
statute fixed the time of the issuance of summons .a8 the date
of valuation; the 1911 amendment, adding the one yeg; proviso,
apparently was introduced to protect the condemnee. In adopt-
ing the 1872 provision, Califfornia adhered to a position that
few if any other jurisdictions in the nation followed at that
time; a number of western states thereafter adopted this Calif-
ornia position into their statutes. No state, however, appears
to have adopted the further provision added in 1911,

In the absence of problems causec by the taking of
immediate possession, it can be stated as a general proposition
that the present Section 1249 as it relates to the date of valu-
ation works fairly well in practice, While there are some
difficulties that have developed in connection with it (parti-
cularly when there is a second trial) and while it may be
vulnerable to attack in theory, it has generally afforded eﬁch

party falr protection in arriving at just compensation,
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Although, as indicated at the beginning of this
gtudy, there is no uniformity among the various states in re~
gard to the date of valuation and although there are a number
of different dates selected by these jurisdictions, there is,
nonetheless, a common basis for determining the respective dates
of valuation in most of these states. This "common denominator”
is not applicable to the California procedure. Most jurisdic-
tions, in gelecting the date of determining and assessing value,
chooge that date that is most related and akin to the date of
taking or the date of appropriation. In other words, the date
designated coincldes with that time that the property is legally
or practically transferred from the condemmee to the condemnor.
In gome states, this time 1s the date that the condemnor tgges
possession of the property and the date that title passes;
this is the system utilized in most of the eastern jurisdictions
adhering to the administrative method of condemnation rather
than the judicial method. In other states, it 1s the time
that the commisgioners issue their reports;90 this is essen-
tially the time of trial, And in many of the other states where
the date of valuation is based upon the date of the filing of
the petition to condemn, either interest accrues at the time
or 1f there be a taking of pcssession prior thereto, the date
of assessing damages relates back to the earlier time.91 While
there are many variations among as well as within state proce-
dures in each of these categories, the gravamen of most of these

methods is that value and damages should, insofar as possible,

69.



g

(M

be measured from the time that the condemnor has effectively
divested the condemnee of the principal indices of ownership.
To that extent, therefore, most jurisdictions attempt to equate
the date of valuation with the date of taking.

The rationale behind the policy adopted by most of
the states was ggpressed many years ago in the leading case of
Parks v, Boston. There the Massachusetts court atated:

"The true rule would be, ag in the case of

other purchases, that the price is due and ought
to be paid, at the moment the purchase is made,
when credit is not specially agreed on. And if

a ple-powder Court could be called on the instant
and on the spot, the true rule of justice for the
public would be, to pay the compensation with one
hand, whilst they apply the axe with the other;
and this rule is departed from only because some
time is e cessary by the forms of law, to conduct
the inquiry....."

While, realistically, California does not adhere
to thie rationale, the present procedure in this state none-
theless offers a modicum of protection to each of the parties.
The present rule which directs that value and damages should
be ascertained at the time gummons is issued or at the time
of trial if not within a year from the commencement of the
action and delay was not caused by the defendant, in most cases,
excepting where there be immediate possession, produces the same
result as the policy adopted in the majority of jurisdictions.

Usually, a condemnation action is brought to trial
within six to eight months from the time of the issuance of
summons. It follows, therefore, that there is in most instances

no appreciable difference in the value of the condemned property
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from the time the summons was 1ssued to the time of trial; of
course, in a rapidly rieing or falling market this time differ-
ential ecan be of great importance, Moreover, under present
practice, if there be an undue delay on the part of the con-
demnor bringing the case to trial, the condemnee can always
move thke court to set the action on the trisl calendar, Fur-
thermore, the 1911 amendment, the one-year proviso, further
protects the rights of the condemnee by establishing the trial
date as the date of valuation in those cases where the condem-
nor unduly "drags its feet" or prolongs the proceedings beyond
one year.93

Thus, to a large extent, condemnees (as well as con-
demmors) are protected by the present statute, despite the fact
that they may not be as fully protected, particularly in today's
market, as are property owners in other jurisdictions. The
theory, however, upon which the California policy is based, i.e.,
that the issuance of summons is a "constructive taking",g4is a
difficult one to accept and even more difficult to reconcile
with the present procedure for determining value in immediate
possesslon cases.

Assuming for the while that it is both fair and
proper to retain the present policy as set forth in §1249 or
the Code of Civil Procedure, one principal problem still re-
mains. At the time of this writing, there is before the Supreme
Court of California a case directly conggrning the question that

is herein raised., 1In Pegple v. Murata, the court 1s being
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asked to interpret §1249 sc as to determine, In an action where-
in the plaintiff appealed the decision of the trial court and
succeeded in having the appellate court reverse that decision,
whether the date of valuation in the second trial should be

the date of the issuance of summons (as in the first trial),

or whether (since it was over a year from the conmencement of
~the action) it should be the time of the second trial, The
appellate court held the latter date was the proper one.

It is believed, as indicated in the case of City
of Los Angeles v. Iggg;,gsthat the 1911 Amendment sought to
protect the condemnee in a rising market. Thus, unless the
delay in bringing the trial to fruition was "caused" by the
condemnee, he should be able to realize the value of his pro-
perty as benefited by the rising market, at least in those
instances when the condemnoxr fails to bring the case to trial
within a year after the issuance of summons.

The "fault" that would deprive the condemnee of this
increased value (and, indeed, that could be, in a falling mar-
ket, a decreased value) would appear to be the type of fault
which is deliberate or negligent. It is not believed that the
intent of the 1911 Amendment was to make it difficult, if not
impossible, for one side or the other to make reasonable objec-
tions during the courae of a trial because of the fear that a
reversal and a new trial would either eatablish an anachronistic
or new valuation date, Rather, it seems probable that what the

legislature rightfully had in mind in enacting this amendment
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was to partially "close the gap" between the date of valuation
and the date of "taking." .

While there is scant authority decisive of the above
issue (mainly because the California procedure is fairly unique),
what little authority that exists here and elsewhere would geem
to favor the rule that the date of valuation on a re-trial should
be the time of the second tria197—-inaofar as it is the nearest
time to the date of taking. Regardless of how the Supreme Court
of California rules in the Muyrata case, we recommend that the
statute be amended so as to clarify such a policy. This may
be done by modifying §1249 so as to have the applicable clause
read:

"Unless the delay is caused by the defendant

and is unreasonable,” ,
The added words should connote to the court that good faith
and reasonable objections raised by counsel during the course
of the trial do not constitute grounds for denying the defend-
ant the safeguard granted by the 1911 Amendment.

It should be noted, parenthetically, that neither
the 1911 Amendment nor this proposed modificétion protects the
condemnee in a falling market. When real estate values are
declining, nothing in §1249 can effectively prevent the condem-
nor from unduly protracting the litigation and from causing
delays in bringing the action to trial. In these circumstances

the later the action is brought to trisl, the less the condemnee

will receive. It might be advisable to add an additional
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provigion protecting condemneeé'in these situations. It is to
be noted, however, that this problem would be alleviated by the
alternate proposal advanced in lieu of §1249 to be discussed

at 8 later stage in this study.

The Department of Public Works, in an apparent effort
to equitably resolve the "one year proviso" conflict, has sug-
gested ggatutory language which would modify §1249 in this
regard. The specific statutory proposal offered by the De-
partment of Pyblic Works reads as follows:

"Upon a new trial after the granting of a motion
for a mistrial, or after the granting of a motion for
new trial or after an appeal, the compensation and
damages shall be deemed to have accrued at the date
used in the origingl trial; provided that in any case
in which the new trial is not brogght to triasl within
eight months after the date of the order granting the
mistrial or new trial or the date of filing of the
remittitur, whichever date is later, unless the delay
is caused bg the defendants, the compensation and dam-
ages shall be deemed to have accrued at the date of
the commencement of new trial."

The above proposal unfortunately fails to afford
the condemnee adequate protection; indeed, it is questionable
whether in most instances, 1t would afford him any additional
relief over what is now present in §1249. The eight months
period commencing from the time remittitur will usually re-
sult in permitting a condemnor to retain the date of valua-
tion in the original trial even though the gecond trial may
not commence for as much as two and one-half years or more
from the issuance of gummons, This is so becguse in the ugual
sltuation, the original trilal commences approximately aix to

eight months following service of summons. Thereafter, if
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there is an appeal following the oriélnal trial, such an appeal
or appeals usually take between gix months and a year and one-
half before a new trial is ordered and remittitur entered,
Consequently, the condemnee, in a rising market, would have his
property valued at a date between one and one~half and two and
one-half years prior to the time it was taken. Accordingly,
the above proposal should be rejected insofar as it would not
be equitable and in accord with the purpose of the 1911 Amend~
ment,

B. Alternatives and Additional Recommended
Changes to §1249,

1., The Effect of Immediate Possession.

Agide from the change suggested as to the "one year
proviso” pregently within §1249, one further policy change is
definitely advocated by the consultants. California takes the
peculiar and somewhat irreconcilable position that the issuance
of summons constitutes a "constructive taking', yet at the same
time, that a subsequent taking of possession of the property by
the condemnor; (under the immediate possession provisiord is not
a taking, and inferentially, not even a "constructive taking".

It is difficult to perceive how the courts can hold
that the issuance of summons, without possession and without the
transfer of any rights and interest in the property to the con-
demnor, constitutes a constructive taking so as to establish the
date of valuation, on the one hand, and to hold, on the other
hand, that taking of actual possession by the condemnee is not

a taking for the purposea of valuation, Yet, the Califormia
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court in City of Log Angeles v. Tower, in a léngthy discussion
of the problem held that where the date of trial was approxi-
mately five years subsequent to the time of issuance of summons,
the date of valuation is the date of trial rather than the date
of pogseasion which occurred soon after the issuance of summons,
The court states:gg

"We are also met with the contention that the
ascertainment of the amount of appellant's compensa-
tion as of the date of trial, pursuant to Section 1249,
deprives appellant of a claimed conmstitutionally guar-
anteed right to compensation as of the date of !'taking'®
of its property. Appellant's insistence that the value
should have been fixed as of 1942, rather than 1947, is
gredicated vpon its claim, to be referred to more fully

ater, that the values were greater in 1942. The legal
basis of the contention that the 1942 values should
have been considered, necessarily is that appellant
had a constitutional right to have compensation fixed
as of the date when plaintiffs entered into actual
possession, and that the Legislature therefore was
without the power to provide that values should be
fixed as of any other time. The contention ia not
sound unless entry into possesgion by the condemnor
was a 'taking! of appeliant's property, which would
require that compensation be assessed according to the
value at that time."

% % k%

"An owner who is deprived of the use and occupancy
of his land before he is actually compensated in the
amount of its value is entitled to be recompensed for
his 1loss. To that end, an allowance of interest on the
amount of the award to the time of judgment is proper.
(Metropolitan Water Dist, v. Adams, supra, 16 Cal. 2d 676;
Loa Angelea Flood Control Disgt, v. Hansen, 48 Cal. App.2d
314 il%g P, 2d 734).) But it cannot be successfully
contended that the mere entry into possession by the
condemnor amounts to such a complete and irrevocable
taking as to require application of the rule that the
owner is entitled to the value of his land at the time
it ig taken, The Constitution guarantees that he be
compensated only for whatever is taken from him--the

value of use for the time he 1s deprived of it, and the
value of the fee or easement, and damages as of the time
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when title either actually or constructively passes.
No doubt it would have been competent for the Legis~
lature to provide that compensation should be assessed
Into possession before trial, which 1 frequently at the
time or shortly after summons 1s issued....,"
In another California case, City _of San Rafael v, Wood, on very
similar facts, the appellate court adhered to the rationale
posited of the Tower case,

Ag indicated, the above rationale is incongruocus
with the reasoning which equates the date of valuatiom with
the issuance of summons. Moreover, the Tower case 1s in con-
flict with the actions and logic advanced by the Law Revision
Commission and consultants to the effect that lmmediate posses-
sion passes all the rights and obligafions and agll the indices
of owmership of the condemnee to the condemnor, save possibly
mere legal title, Pursuing the rationale of the Commission,
it 1g only logical that the date of pogssession rather than any
subsequent date, should be used for measuring and assessing
compensation,

Furthermore, the position of the California courts
as expressed in both the Iower and the Wood cases is not con-
curred in by most jurisdictions, even in those states that hold
that the date of trial rather than the commencement of the
action establishes the date of valuation, While there are a
few jurisdictions that hold that the date of trial, despite
priorlggssession by the condemnor, is the proper date of valua-

tion, the majority of states which fix value at the date of

trial make an exception when the condemnor tskes possession
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102
prior thereto. For example, the New York court in ghe lead~
10
ing case of the Application of Westchagter County, after noting

that the New York and general rule is that the date of valua-
tion is the date on which title passes or the date of trial,
went on to state:

"A recoguized eszception to the general rule exists
where the condemqor, under legal autiaorization, enters
Into possession of the re:lty sefore he takes title.
Under such cirxcumsiances, the value date is moved back
to the date of compliance with the leg~l conditions
for possession before title. 22 C.J.5.,; Eminent Domain,

§ 185, page 1071; Hasszu Electyie R, Co. v. Cabot,
gla Intervener, 173 Agp.Div. 253, 255, 159 N, Y S.

475; City of blngbamton Ve Taft, 125 Misc. 411,
415 211 N.Y.S. 683, 687; City of Corning v. Stirpe,
262° App. Div. 14, 15 27 K,¥.8.2d 418 419, affirmed
293 N.Y. 808, 59'M, E. 2d 176, 4 o »

"A review of the decisions leads to the conclu~
slon that the rule generally to be agplied in condemn-
ation proceedings in this state ig that the title

vesting date or poesespion date, whichever is the
earlierﬁ shall be regarded gs the value fixing date

* . n ]

In light of the above congiderations and authority,
it is strongly recommended that, even should §1249 be kept in~
tact in regard to the primary date of valuation being the date
of igsuance of summons (or the time of trial i1f more than a
year thereafter), a c¢lear exception ought to be established
by statute in Instances where posgsession is taken prilor to
time of trial., Whenever a condemnor chooses to take posses-
gion of the property prior to trial, the date of such order
permitting the condemnor to take possession should be the date
upon which value of the property is determined rather than the

date of trial, in those instances when the date of trial would
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otherwvise be the date of assessing compensation.

In a rising market, such a statutory provisiocn
would in no way be injurious to the condemmor insofar as the
applicable date of valuation would be the earlier of these
dates ~- possession or trial. Should the condemnor, undér
this provision bring the case to trial within a year from
the issuance of summonsg, the date of valuation would remain
that date upon which the summons was issued, regardless of
whether the condemnor took possession or not, It is clear,
therefore, that the justification for this proposed provision
lies in the fact that if Californla is to continue to consider
the issuance of summons ss comstituting a "constructive taking',
it should logically consider the taking of possession as no
less of a "constructive taking".

2. A Possible Alternative to CCP §1249.
Thus far, we have recommended two changes to §1249:
(1) A clarification of the "one-year proviso”
80 as to inaure the condemnee of the intended benefits of the
1911 Amendment, and
(2) The addition of a statutory provision

80 as to establish the date of possession as the date of valua-
tion in those instances where the action is not tried within
one year from the issuance of the summons,

Both of these recommended proposals are advanced in an
effort to establish procedural consistency within the underlying
basic policy of §1249, It has been assumed, therefore, that
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the basic policy of §1249 ig a proper one and needs only to be
strengthened in its internal consilstency.

While it is recognized that the principal date of
valuation established under 51249 has given a fair degree of
protection to each of the parties, the policy underlying that
section has gome shortcomings both in theory and in practice,
it seems appropriate, therefore, to suggest a poseible alterna-
tive to §1249.

As indicated through these pages, California is in
the minority in holding that the igsuance of summons rather than
the date of trial or the date of taking is the proper date of
valuation, Orgel has atated:m4

"A greater diversity in choice of valuation dates

prevails among those states which employ the method
of condemnation by judicial decree, In these latter
Jurisdictions, the date most often selected ag the

time of valuation 1s the commissioner's award or the
date of trial, where compensation is determined by a

jur}'- "
105
And Nichols has added:
"but in the majority of jurisdictions the damages
are assessed either as of the date of trial or the
award of the conmissioners.” 106
Our research of the cases also supports this conclusion,
Deapite the fair implementation of the policy be-
hind §124%, twc reasons may justify a change to the majority
position. First, from a theoretical point of view, it is diffi-
cult to sustain the position that the issuance of summons con-

stitutes a "constructive taking" and yet not allow the condemmee

at that time interest on the award nor, more important, require
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the indices of ownership to be transferred from the condemnee
to the condemnor.

Second, despite the faet that the lapse of time of
gix or eighi monthe between the issuance of summons and the time
of trial ugually dezs not significantly affect the question of
valuation, in a number of instances this difference in time
can have a major effect on valuation. This is particularly so
in a repildly rising or decliniug mavket.

Thege two cousgiderations may warrant the acceptance
of the alternative to §1243, Pogsibly, however, such a majcr_
change may handicap the pavities! preparation for trial, parti-
culanly, the condemnoi!s preparaiion, This may be so because
condemnors quite often rely upon staff appraisals which are
made well before the date summong ig issued. And where pre-
trial conferences are many weeks or even months prior to the time
of trial and discovery may hzve to be concluded at that time, the
vagluation figures hrought forth by each party may prove to be
quite lacking at the Lime cof trial,

Lastly, changing the basic date of valuation from
issuance of gummons o date of trial could conceivably hinder
settlement g8 some condemnees may be reticent about settling
their cases insofar as they may hold out a hope that the action
may not come to trial for some time in a rising market., On this
score, however., it should be noted that either party may always

set the cause on the {rial calendar after the action has begun,
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In conclusion, therefore, it is recommended that
if §1249 should remain largely intact, the internal changes
to that section, aa advocated above, be adopted. The consul-
tants advanced the possible and feasible alternative of adopt-
ing the majority rule and providing that the date of valuation
gshould be "the date of trial or the date of possession which-
ever 1s earlier", The advantage of this latter alternative
is that it will mske certain at anr early date in virtually all
cases what the date of valuation will be and will allow counsel
to bettexn prepare for condemnation actions. Moreover, as indi-
cated before, it will protect the condemnee in a falling market.
Lastly, it will equate the date of valuation with the date of
taking, which at least theoretically is the appropriate pro-

cedure,
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(1)

(2)

(3
(4)

FOOTNOTES

See 19 West Annotated California Code, Civil Procedure,

564, 565.

See e.g., Eminent Domain Statutes of the states of Utah,
Arizona, New Mexico, Wyoming and Montana.

See Kaltenbach, Just Compensation, 011, §1-3.01 (1958).

Kaltenbach, in stating that two states hold that the date
of valuation is the day of the adoption of the resolution
to condemn, apparently has made reference to Oregon and
Pennsylvania. The Oregon case, Keane v. City of Portland,
115 Ove. 1, 235 P, 677 (1925), involved a local ordinance.
This ordinance had the effect of giving notice to the
property owner and an answer was to be filed at that time
by the property owner. In other words, the ordinance had
the effect of a complaint. Moreover, in a later case,
State v. Mohler, 115 Ore. 562, 237 P, 690 (1925), the
court seemed to indicate that the date of valuation was
the date of the commencement of the action, The other
state referred to by the author, Pennsylvania, does not,
on further analysis, treat the passage of a resolution

as the date of valuation, on the one hand, and consider
the date of taking, on the other hand, to be a subsequent
time. For example, in the Petition of Lakewood Memorial
Gardens, 381 Pa.46, 112 A. 24 135 (1955}, the court said:

"The ordinance was no mere authorization to institute
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(5

proceedings to take, it was the condemmation". Furthermore,
as of that date, the condemnee is permitted interest on his
award,

This question in Pennsylvania, however, is not entirely
resolved and as Phil H., Lewis has written, there is a great
deal of "room for confusion" regarding this question in
that state. See Lewis, "Eminent Domain in Pennsylvania",

26 Purdon, Eminent Domain 1, 32 (1958).

More appropriately, the recent statute in Arizona would
appear to be more applicable insofar as that statute equates
the day of the adoption of the resoclution to condemn with
the date of valuation. This statute is later discussed
in text,

See Comment, 1 Vill. L., Rev. 105, 107 (1956). Note
9 Baylor L. Rev. 204 (1957).

Some courts have deviated from the chosen date of valu-
ation when that date occurs during a period of economic
recession or depression or when after the date of valuation
valuable mineral deposits are discovered on the condemned
property. See Howell v, State Highway Department, 167 S,C.
217, 166 5. E, 129 (1932); City of Little Rock v. Moreland,
334 S. W. 24 229 (Ark. 1960); Alishusky v. MacDonald,

117 Conn. 138, 167 Atl, 96 (1933).

Provision in other California codes establishes alternate
times when the right of compensation shall be determined.
See Street and Highways Code, §4203, and Government Code,

§38090.
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(6)

(7)
(8)

(9)
(10)
(11)

(12)
(13)

(14)

(15)
(16)
(17)
(18)
(19)
(20)

See 1 Orgel on Valuation Under Eminent Domain, §99;

Kaltenbach, Just Compensation, Special Bulletin No. 4

"Change in Market Value Due to the Improvement" (May 1958);
see, also, "Time of Valuation" Special Bulletin No. 3 (1959);
4 Nichols on Eminent Domain §12.3151 {3rd Edition);

Annotation, 147 A,L.R, 66-103.

245 Wisc, 9, 13 N. W, 2d 541 (1944),

The court here apparently used the word "damages" in a
colloquial rather than a technical sense., It undoubtedly
meant compensation; damages, as such, were not asked for
as subsequent portions of the text will indicate.

1 Orgel, §§99, 100; 4 Nichols §12,3151, 147 A.L.R. 66,
United States v, Miller, 317 U. 8. 369 (1943); idem,

See e,g., Kerr v. South Park Commissioners, 117 U, S, 379
(1886); Cook v, South Park Commissioners, 61 Ill. 115 (1871).
See 1 Orgel §98.

Interview between Charles Frisbie and authors, August 18,
1960.

See United States v, Certain Lands, Town of Narragansett,
180 F. 260 (1910).

147 A,L.R. 68,

Idem.

Idem.

See 1 Orgel 425, 430,

1 Orgel 426,

4 Nichols §12.3151 [1}.
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(21)
(22)
(23)
(24)
(25)
(26)

(27)
(28)
(29)
(30)

180 F. 260 (1910).

117 U. Ss. 379 (1886).

57 W. V. 417, 50 5, E. 521 (1905).

136 Ga. 456, 71 5. E. 903 (1911).

105 Iowa 68L, 75 N, W. 501 (1898).

Sunday v. Louisville & N. R. Co., 62 Fla., 395, 57 So. 351
{1911); Ranck v, City of Cedar Rapids, 134 Iowa 563,

111 N, W, 1027 (1907); Giesy v. Cincinnati, W.& Z., R. Co.,
4 Ohio 5t. 308 (1854).

In City of Binghamton v. Taft, 211 N.Y.S. 683, 125 Misc.
411 (1925), the New York court, relying upon the Ranck
case {supra) held that a general enhancement in the
neighborhood can inure to the benefit of the condemnee
though a special enhancement under these circumstances
cannot. The court, therefore, adopted the rule usually
applied in severance cases., However, it is difficult to
discern from the case whether the general enhancement
accrued prior to or after the time when the proposed
project became a practical or probable certainty. It
appears that the enhancement came about while the proposed
improvement was still in the contemplated stage.

10 Utah 2d 29, 347 P. 2d 862 (1959).

See Utah Code Anmotated, §78~34-11 (1953).
133 La. 900, 63 So. 396 (1913).

317 U. 5. 369 (1943).
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{(31) See e.g. City of San Diego v. Boggeln, 164 Cal., App. 2d 1,
330 P. 2d 74 (1958); County of Los Angeles v. Hoe,

138 Cal. App. 2d 74, 291 P. 2d 98 (1955); A. Gettelman
Brewing Co. v. Clity of Milwaukee, 245 Wisc. 9, 13 N. W.
2d 541 (1944).

(32) 1 Orgel 429,

(33) 261 F. 2d 636 (9th Cir. 1958),

(34) 270 F. 24 545, 550 (4th Cir., 1959).

(35) 158 Mass. 21, 32 N, E. 666 (1911). See also Cole v.
Boston Edison Co., 157 N, E, 2d 209 (1959), where the
court stated that "1f the original scheme includes the
possibility that a parcel will be taken and that parcel
is in fact subsequently taken as part of the original
scheme and not some other, the owners are not entitled
to recover the enhancement resulting from 'the general
originally indefinite, plan'.," The court, however, goes
on in such a way as to indicate that the Miller standard
of "likelihood" of the taking may be a better definition
of the Massachusetts position,

(36) 78 Cal. 63, 20 P, 372 (1888).

(37) See discussion of this case in 147 A.L.R. 71, 72. At
least one other state has apparently sought to equate an
enhancement situation with a severance situation, As
indicated in Footnote 26, the New York court in City of
Binghamton v. Taft, 211 N.Y.S. 683, 125 Misc. 411 (1925),

indicated that a general enhancement will be allowed
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(38)
(39
(40)

(41)
(42)

(43)

(44)

(45)
(46)

(47)
(48)
(49)

whereas a special enhancement will not be aliowed in
determining market value. It is to be noted, however,
that such an enbancement apparently occurred prior to

the time when the proposed improvement was probable,

See 17 Cal. Jur. 24 §81, "Eminent Domain".

138 C. A. 2d 74, 291 P, 2d 98 (1953).

This case may need to be further distinguished on its
facts since the complaint failed to "indicate that the
condemnation of defendants' property was sought as a part
of any joint enterprise".

164 C. A, 2d 1, 330 P. 2d 74 (1958).

Cf. City of La Mesa v. Tweed & Gambrell Mill, 146 C. A,

2d 762, 304 P, 2d 803 (1956). See 1 Orgel 447.

Herman v. North Pennsylvania R, Coc., 270 P, 551,

113 A, 828 (1921).

For a clear holding that the diminution is to be excluded,
see Aero v. State Roads Commission, 218 N,Y, 236, 146 A,
24 558 (1958), see also Murray v. United States, 130 F, 2d
442, 444 (D, C. Cir. 1942). *
43 N. J. Super. 544, 129 A. 2d 473 (1957).

United States v. Certain Lands in Town of Highlands,

47 F. Supp. 934, 937 (S.D.N.Y. 1942).

13 Cal. App. 2d 505, 57 P. 24 575 (1936).

176 ACA 274, 278 (1959).

Interview between Charles Frisbie and authors, August

18, 1960.
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(50)
(51)

(52)
(53)
(54)
(35)

(56)

(57)

(58)

(59)

Ibid.

In the construction of the Harbor Freeway in Los Angeles
this problem apparently arose and appraisers for both
parties were unable to ascertain the effect of the
proposed improvement on property values.

See n. 49, supra.

317 U. S, 369, 374-75 (1943).

See 1 Orgel §103; 147 A,L.R, 98-101,

"Private property shall not be taken or damaged for public
use without just compensation having first been made to

or paid into court for the owner and no right of way or
lands to be used for reservoir purposes shall be appropri-
ated . . . until full compensation therefor be first made
in money or ascertained and paid ianto court for the owner,
irrespective of any benefits from any improvement pro-
posed by such corporation . N

See San Bernardino and Eastern Ry. v, Haven, 94 Cal, 489
(1892). Cf. Moran v. Ross, 79 Cal., 549 (1889); Beveridge
v. Lewis, 137 Cal. 619, 67 P. 1040 (1902) (dissenting
opinion).

Portland-Oregon City R. Co. v. Penney, 81 Ore. 81,

158 P. 404 (1916).

See Northern P.& P.S8.S.R. Co. v, Coleman, 3 Wash. 228,

28 P. 514 (i891), overruled in Enoch v. Spokane Falls R.
Co., 6 Wash, 393, 402, 33 P, 966 (1893).

Idem.
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(61)

(62)

(63)

(64)
(65)

(66)

(67)
(68)

The court cited Giesy v. Clncinnati W.& Z.R, Co., 4 Ohio
St. 308 (1854) and relied upon a number of other cases
which were not as clearly in point.

Compare Seattle & M, Ry. Co. v. Roeder, 30 Wash. 244,

70 P, 498 (1902) with Pierce County v. Duffy, 104 Wasgh,
426, 176 P. 670 (1918).

See Note 56, See also People v. Thompson, 43 Cal. 24
13, 28, 271 P. 2d 507 (1954); Podesta v. Linden Irri-
gation Dist., 141 C, A. 2d 38, 396 P. 2d 401 (1956).

See Shreveport Traction Co. v. Svara, 133 La. 900, €3
So. 396 (1913).

See Dorgan v. Boston, 12 Mass. (Allen) 233 (1866).
Letter to Authors from Attorney General, State of
Arizona, August 24, 1960.

Arizona Revised Statutes (1958). The original of this
Bill, H. B. 234 (1958) made this procedure the exclusive
method of determining value rather than alternative
method. That original Bill stated: "The value of
property acquired by condemnation or eminent domain shall
be determined to be the value thereof lmmediately pre-
ceding the date on which public notice is given by the
Highway Department of intention to establish highways

or make additions or modificationsg thereto."

See Note 55.

Ibigd.
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(69)

(70)

(71)

(72)

(73)
(74)
(75)

(76)
an

(78)

(79

See Note 42, supra. See also 2 Nichols §6.12; State
v. City of Euclid, 130 N.E, 2d 336 (Ohio).

United States v. Miller, 317 U,S5. 369, 373 (1943);
United States v. New River Collieries Co., 262 U. S,
341 (1923).

See Beveridge v. Lewis, 137 Cal. 619, 625-626, 67 Pac.
1040 (1902); People v. Thompson, 43 Cal., 24 13, 28-29,
271 P. 2d 507 (1954).

See United States ex rel. TVA v. Powelson, 319 U.S,
266, 280 (1943).

Slonim, "Injustices of Eminent Domain", 24 Appraisal
Journal, 421, 424 (1957).

2 Nichols, Eminent Domain (2d Ed), p. 11l06.

13 N.W. 2d at 546, citing 18 Am. Jur., §372.

87 Cal, App. 2d 784, 198 P, 24 78 (1948).

Report of Special Commission Relative toc Certain Matters
Relative to the Taking of Land by Eminent Domain, 12-13
(1957) (Massachusetts, H. 2738).

Murphy, Memorandum on Recommendations of Special Com-
mittee on Eminent Domain, 42 Mass. L.Q. 19-20

(October 1957).

Chapter 639, Laws of 1959, State of Wisconsin, §32.09

{5y (m).
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(80)

(81)

(82)
(83)
(84)

Present §1249 effectively prevents the condemnee from
improving his property subsequent to service of summons.
The last sentence thereto reads "No improvements put
upon the property subsequent to the date of service of
summons gshall be included in the assessment of comwen-
sation or damages."

This situation arose in a case in Southern California
in 1960,

One other Califernia case, Gibson Properties Co. v,
City of Qgkland, 12 Cal, 2d 291, 83 P, 2d 942 (1938)
touches upon these gqueationsg discussed in text, 1In
that case, however, the question of damages came about
following abandonment by the condemmnor. The condemnee
was not allowed damages that resulted from construction
alterations neceagsitated by the proposed tsking, pri-
marily becguse from a factual standpoint it was not
proven it had suffered such damages. Nor, since the
theory of estoppel was not applicable, the condemnee
was not allowed additional expenditures made for re-
designing the building, necessitated by the proposed
taking.

See 5 Corbin on Contractg §1089,
204 Misc, 1031, 127 N.¥.5, 24 24 (Sup. Ct. 1953).
Chapter 639, Laws of 1959, State of Wisconsin, §32.09

(5) (n).
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(85)

(86)

(87)
(88)
(89)

(90)
(1)

(92)
(93)
(942
(95)

(96)
(97)

(98)

See discussion of tax and interest problems in "Taking
Possession and Passage of Title" Study.

See City of Los Angeles v, Tower, 90 C. A, 24 869, 872-75,
204 Pac, 2d 395 (1949) and cases cited therein. See also
Consultants Study on "Taking Possession and Passage of
Title" and Recommendations of the Law Revision Commission
pertaining thereto.

See Tower case, 90 C. A, at 874.

1 Orgel §21, N. 29; 3 Nichols §8.5 [2].

Ibid; see also Kaltenbach, Just Compensation, Oll,
§1-3,01 (1958); see, e,g. Maine Statutes, Chapter 23,

§21 (1954).

Idem,

See, e.,g. Petition of Lakewood Memorial Gardens,

381 Pa, 46, 112 At, 24 135 (1955).

15 Pick (32 Mass.) 198 (1834).

90 C. A. 24 869, 872-75, 204 P, 2d 395 (1949).

Ibid,

179 A.C,A, 587 (May 1960), argument on appeal was heard
in September, 1960,

90 C. A, 869, 872-75, 204 P. 2d 395 (1949).

See 3 Nichols §8.5 {2]; Superior Court case, People

v. Loop, No, 574,769 (Los Angeles County, July 1953).
cf., State v. Landry, 219 La, 721, 53 S, 2d 908 (1952).
Letter to California Law Revision Commission from
Caelifornia to Department of Public Works September 1,

1960, ppc I-&’ So 93.



(99) 90 C., A, 2d at 872-76,

(100) 144 C. A, 2d 604, 301 P, 2d 421 (1956).

(101) See Kistler v, Northern Colo, Water Conser. Dist.,

246 P, 2d 616 (Colorado 1953); East St, Louis Power Co.
v, Cchen, 333 Ill1l, 218, 164 N.E, 182 (1928). See also
Blankenghip v, State, 160 Wash. 514, 295 Pac. 480 (1931).

(102} Yoder v. Sarasota City, 8l S. 2d 219 (Flo. 1955); Casa
Loma Springs Devel., Co. v. Brivard County, 52 Fla., 216,
112 So. 60 (1927); Saulsberry v, Kent, & W. Va. Pur. Co.
226 Ky. 75, 10 5.W. 2d 451 (1928); City of Binghamton v,
Taft, 211 N.Y.S. 683, 125 Misc. 411 (1925).

(103) 204 Misc. 1031, 127 N.Y.5, 2d 24 (1953).

(104) See Note 88.

(105) 1Ibid.

(106) See e.g. Yoder v. Sarasota City, 81 S. 2d 219 (Flo. 1955);
Rauck v. Cedar Rapids, 134 Iowa 563, 111 N.W. 1027 (1907);
Razard v, Combs, 229 Kent 222, 16 5.W. 2d 1022 (1929);
City of Binghamton v, Taft, 211 N.Y.S. 683, 125 Misc,

411 (1925); Muskengrim Watershed Conserv. Dist. v,
Kaufman, 44 N.,E. 24 723 (1942); Kistler v. Northern Colo.
Water Comser, Dist., 246 P, 2d 616 (1953); Blankenship v.
State, 160 Wash, 514, 295 Pac. 480 (1931).

%.




36(L) November 22, 1961

A STUDY PERTAINING TO BENEFITS
IN EMINENT DOMAIN PROCEEDINGS™

“This study was made for the California Law Revision

Commission by the law firm of Hill, Farrer & Burrill, Los Angeles.

No part of this study may be published without prior written

consent of the Commission.

The Commission assumes no responsibility for any statement

made in this study and no statement in this study is to be

attributed to the Commigsion. The Commission®s action will be

reflected in its own recommendation which will be separate and

distinct from this study. The Commission should not be considered

as having made a recormmendation on a particular subject until the

final recommendation of the Commission on that subject has been

submitted to the Legislature.

Copies of this study are furnished to interested persons

solely for the purpose of giving the Commission the benefit of

the views of such persons and the study should not be used for

any other purpose at this time,




11

IIL

TABLE OF CONTENIS

INTRODUCTION

- PRELIMINARY FACTORS IN THE

TREATMENT OF BENEFITS

A. The Various Formulas For Determin-
ing Just Cowpensation in Severance
Cases

B. The "Distinction'' Between Special
and General Damages

THE TREATMENT OF BENEFITS:
AN HISTORICAL BACKGROUND

THE PRESENT TREATMENT OF
BENEFITS THROUGHOUT THE
UNITED STATES AND THE STATED
POLICY JUSTIFICATIONS FOR
THE DIVERSE COURSES

A, "The Law'" In The Various
Jurisdictions

1. Benefits -both special and
general- cannot be offset
either against damages to the
remainder or against the
value of the part taken

2, Sgecial but not general bene-
fits may be offset against
damages to the remaining part
but not against the value «f
the part taken

~

10

16

22

22

24

24

o




3. Both special and general
benefits may be offset
against damages to the
remainder but may not be
offset against the value
of the part taken

4, Special but not general
benefits may be offset
against both damages to
the remainder and against
the value of the part
taken

5. Both general and special
benefits may be offset
(: against both damages to
the remaining part and
the part taken

B. The Conflict In Policy Between
The Divergent Rules

v THE CALIFORNIA POSITION AND
ITS EVOLUTION

\'J CONCLUSIONS AND RECOMMENDATIONS
FOOTNOTES

ii

25

25

25

26

42
49
63

R



A STUDY PERTAINING TO BENEFITS
IN EMINENT DOMAIN PROCEEDINGS

INTRODUCTION

This study concerns itself with an analysis
and interpretation of Section 1248(3) of the Code of
Civil Procedure and Article I, Section 14 of the Cali-
fornia Constitution as they pertain to the problem and
treatment of benefits in arriving at just compensation
in condemnation actions.

Section 1248(3) which has been on the statute
books for almost ninety years, reads as follows:1

"§1248, Hearing: items to be ascertained
and assessed

3. Benefits. Separately, how much the
portion to be condemned, and each estate or
interest therein, will be benefited, if at
all, by the construction of the improvement
proposed by the plaintiffs; and if the
benefit shall be equal to the damages asses-
sed under subdivision 2, the owner of the
parcel shall be allowed no compensation ex-
cept the value of the portion taken; but if




the benefit shall be less than the damages
80 assessed, the former shall be deducted
from the latter, and the remainder shall
be the only damages allowed in addition to
the value; . . . "

At approximately the same time that the Legis-
lature enacted Section 1248, the people of the State
adopted the constitutional provision of Article I,

Section 14, which includes an important dictate as to
the treatment of benefits in certain condemmation actions.
That constitutional provision, part of which was dis-

cussed in detail in a prior study in this series, reads

as follows:2

'"Private property shall not be taken
or damaged for puglic use without just
compensation having first been wade to,

or paid into court for, the owner, and no
right of way or lands to be used for
reservoir purposes shall be appropriated
to the use of any corporation except a
municipal corporation or a county or the
State or metropolitan water district,
municipal utility district, municipal water
district, drainage, irrigation, levee, re-
clamation or water comnservation district,
or similar public corporation until full
compensation therefor be first made in
money or ascertained and paid into court
for the owner, irrespective of any
benefits from any improvement proposed by
such corporation, . . .

[Emphasis added])




In most instances the subject matter of this
study and the question of benefits in general arise in
partial taking or severance situations.3 The problems
and difficulties of ascertaining the proper measurement
of just compensation when benefits are involved are, in
reality, of the same nature as those involved in measur-
ing just compensation when damages are present. 1In
other words, the problems studied here are on the other
side of the coin from those arising under Code of Civil
Procedure §1248(2), pertaining to severance and conse-
quential damages.

We have seen in prior studies that, despite
the fact that the courts have often iterated that a con-
demmee should, insofar as possible and feasible, be left
no worse off after the taking than he was before,& they
have not rigidly adhered to this principle, Thus, to a
great extent condemnees must bear, without remuneration,
incidental losses, many consequential losses, and all
types of general damages, to say nothing of acute hard-
ships they must suffer when the interference with their
property rights is designated as an exercise of the police

power, But, by the same token, the courts do not always

L.




abide by the principle of indemmity when dealing with

the issue of benefits. As will be discussed at greater
length in the course of this study, in the final analysis
the courts are not only In disagreement among themselves
as to the correct treatment of these factors but they

are more often than not internally inconsistent in apply-
ing the rules of both damages and benefits.

As we have seen in prior studies dealing with
various types of damages the condemnee suffers in the
wake of modern public improvements, the entire concept
of damages needs reappraisal since many of the precepts
and rules which were formulated in the 19th Century are
no longer applicable and are presently inequitable and
unjust in modern society. Similarly, the concept of
benefits, the importance of which was not recognized at
the time of the formulation of condemmation procedure a
century ago, may also be an outmoded one and incongru-
ous with the modern scene. The tremendous acceleration
in the tempo of takings today, moreover, has not only
made it incuwbent upon all concerned to re-evaluate the
rules regarding damages, basically so as to protect the

condemnee, but has likewise made it necessary to re-




examine the treatment of benefits so as to guard
against the condemnor's being unduly burdened by ex-
cessive costs in condemnation actionms.

Since World War II, probably more has been
written about the topic of benefits than about any
other single area of eminent domain.5 And yet, there
probably remains more controversy, a greater deal of
inconsistency, and a wider variation in the treatment
of this subject among the various jurisdictions in
this country than exists In any other particular aspect
of condemnation law.

One fairly exhaustive review of the treatment
given the problem of benefits by the courts may be
found in a 300-page annotation published in 145 A,L.R,
1-299 (1943).6 Since that review as well as a number
of other major articles have set forth a detailed ac-
count of the courts' treatment of the subject, this
study will try to summarize the writings in the field,
to focus upon the primary issues involved, and to re-
solve the conflict ingofar as possible, No attempt
will be made to embark upon a rehashing of the detailed
regsearch that has already been done on the general

problem,

]
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I. PRELIMINARY FACTORS IN THE

TREATMENT OF BENEFITS

In order to appreciate the difficulties in-
volved in resolving the plethora of problems connected
with this subject, two factors must initially be noted.
First, the different methods or formulas adopted by the
courts for ascertaining just compensation in severance
cases are an integral part of and are to some extent
determinative of the extent and treatment of benefits.
Second, the definition or definitions utilized for
distinguishing between special and general benefits are
of critical importance, particularly from a practical
point of view.

A. The Various Formulas For Determining -

Just Compensation in Severance Cases

It appears that in practice the different

formulas that are utilized for determining just compen-
sation in the various jurisdictions do not demonstrably
reflect a significant variation in the amount of the
awards that each jurisdiction finally arrives at. The
formulas, nonetheless, are of appreciable importance in

any discussion of benefits. Indeed, in theory, when




benefits are involved, the different formulas should
bring about appreciably divergent awards, The courts,
however, apparently have not been governed by the
strictures of the particular theory of compensation
that they purportedly are adopting.7 As a result, a
logical approach to the problem is often lacking. But,
in order properly to understand the possible altermative
solutions available to the broad problem of benefits,
it is first necessary to look to the formulas adopted,
at least in theory, by the courts in determining just
compensation in these instances,

Succinctly, there are three basic tests for
measuring just compensation in severance cases, The
third of these tests is an involved and complex one
which has been adopted in the State of Louisiana but
nowhere else;8 and it will not be further discussed.:f
The two major formulas utilized in the United States;
are; :f

(1) The value of the entire property bgfore.

/
the condemnation less the value of the remainder_aftﬁf

!

the condemnation measures just compensation; this tgst

is generally referred to as the 'before and af;ér“’test.




(2) The second formula, apparently adopted
in the majority of the states, makes just compensation
equal to the value of the part taken plus damages to
the remainder., It may be referred to simply as the
"wvalue plus damages" method.

Theoretically, in the vast bulk of severance
actions, assuming the complete absence of benefits,
each of these three formulas should produce the same
result. While the authorities seem to prefer the
"before and after" test (because of its simplicity),9
a proper application of any of these methods should
not produce any divergent results -again, save for the

consideration of benefits, The treatment of benefits,

however, is radically affected by the adoption of one

formula in lieu of another -at least from a theoretical

standpoint,
The ''‘before and after' test, logically ap-

plied, requires (both special and ggneral)10 benefits

to the remainder to be deducted from the award -in other

words, these benefits may diminish not only the amount
of the damages to the part of the parcel that remains

but may likewise diminish the amount of compensation




for the part taken, i.e., 'value". As the West

11
Virginia court in Guyandot Valley Ry, Co. v. Buskirk

stated:

"Literally enforced, this rule would

plainly cﬁarge the land owners with

a11 benefits, general as well as

special and peculiar , ., ., "

The "value plus damages' method, on the
other hand, logically should bring about different
results. Under this theory, the compensation for the
part taken, being separately assessed, reasonably and
inferentially may be immune to any deduction because
of any benefit acecruing to the remainder due to the
improvement. Indeed, this latter method, in the ab-
sence of qualifying statutory language, may not even
necessitate that benefits be set off from the damages
to the remainder.

But, as will be seen shortly, the courts
have not literally followed the dictates of the
theories they are purportedly propounding, And the
rules are hardly even guideposts.

The California position regarding the two

formulas ~the value plus damages method, and the before




and after test- is now at least in theory fairly
clear. Based upon CCP 1248, California adheres to
the majority formula: value plus damages. Prior to
the 1872 statute, however, California seemingly had
adopted the '"before and after" test.l2

B. The '"Distinction' Between Special and

General Damages
While the differentiation between the juris-

dictions regarding the method for determining compen-
sation in severance cases is largely theoretical, the
variation in treatment between special and general
damages has very practical significance. Indeed, the
manner in which a jurisdietion approaches this problem
is quite often decisive of the primary question as to
whether and to what extent benefits should be offset.
Some jurisdictions so restrictively interpret special
benefits that the rule they follow permitting only
special benefits tc be offset against damages has
little meaning. Contrariwise, other jurisdictions
broadly interpret special benefits, resulting conse-
quently in the deduction from the award of what other

13
courts would describe as general benefits. Clearly,
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therefore, the formulas for distinguishing between
general and special benefits are crucial,

Unfortunately, acceptable statutory defin-
itions of these terms defy human endeavor. Each
particular taking is peculiar and unique and escapes
a neat pigeonhole, Most authorities, therefore,

resign themselves to loosely worded standards.]'4 As

Justice Holmes once stated:15

It may be that the line between special
and general benefits is fixed by a some-
what rough estimate of differences., But
all legal lines are more or less arbi-
trary as to the precise place of their
incidence, although the distinctions of
which they are the inevitable outcome
are plain and undeniable."

But even the vague definitions adopted are
often in conflict with each other, so much so that
the broad question of benefits, already described as
a "bewildering complexity“,l6 is further aggravated,

Among the numerous definitions propounded
by the courts and the authorities are the following:

NICHOLS states:l7

"General benefits are those which arise

from the fulfillment of the public object

which justified the taking, and special
benefits are those which arise from the

il




as follows:

peculiar relation of the land in
question to the public improvement,

ORGEL writes that:18

"The courts draw a distinction be-
tween gpecial benefits and general
benefits, glacin in the former group
those benefits that result in
increases in value of particular
properties directly affected by the
taking and classifying under the
latter headin%, those benefits that
accrue generally to the public at
large."

The Alabama court expressed the distinction
19

"There is a well-recognized distinction
between general and special benefits.
The former is that which is enjoyed by
the general public of the community,
through which the highway passes,
whether 1t touches their property or
not. An improved system of highways
%enerally enhances all property which

s fairly accessible to it, But that
which borders it, or through which it
extends, has benefits by reason of that
circumstance which is not shared by
those which are not so situated."

2
The authors of a recent law review Note add:

"Special benefits are defined as those
that accrue directly to the particular
tract in question because of its peculiar
relation to the public improvement.
General benefits are termed as those that
accrue to lands generally in the vicinity
because of the improvement."

12




An Illinois court, however, refused to so

limit special benefits, It stated:21

“Special benefits do not become general
benefits because the benefits are common
to other property in the vicinity., The
fact that other property in the vicinity
of the proposed railroad will also be in-
creased in value by reason of the con-
struction and operation therecf furnishes
no excuse for excluding the consideration
of special benefits to the particular
property in determining whether it has
been damaged and, if it has, the depreci-
ation in value.®

The California courts, following Beveridge

22

v, Lewis,”™  a 1902 case, appear (at least, until very

recently) to have adopted a broader scope of general
benefits. In that case, the California Supreme Court
stated:

"Benefits are said to be of two kinds,
general and special. General benefits
consist in an increase in the value of
land common to the community generally,
from advantages which will accrue to
the community from the improvement,
(Lewis on Eminent Domain, sec., 471).
They are conjectural and incapable of
estimation. They may never be realized,
and in such case the property-owner has
not been compensated save by the
sanguine promise of the promoter.

"Special benefits are such as result
from the mere construction of the im-
provement, and are peculiar to the land
in question , . . "

13




The above statements are but a few of the
ﬁultitudinous definitions and distinctions adopted
by the courts and authorities. They are sufficient
to show, however, that the vagaries surrounding this
problem cannot easily be ignored or rectified.

Upon further analysis, it seems that
almost all courts hold that a public improvement
which affects and is common to the entire community
and which is enjoyed by the public at large may
yleld only a general benefit. Thus, a benefit which
might attract and increase population or increase
prosperity or which might improve business activity
throughout the community is almost always designated
as a general benefit.23 This type of community bene-
fit causes little difficulty. Furthermore, at the
other end of the spectrum, all courts would agree
that a benefit which is peculiar to the particular
property owner or has a direct and unique effect
upon the particular land is a special benefit.z4

Again, however, numerous benefits resulting
from public improvements may not be easily placed in

either of these two categories, Thus, in addition to

14




the "commmity" and “peculier" standards, many courts
often resort to a third starndard; Whether or not a
particular bemefit alfects o neighborhood. And it is
the latter tost that cfuses the wost difficulty., On
the surface, this is o geographical meazuring device
and thoze rcouris that follow it usually label such
neighborhocd bunefits as geuneral benefits. However,
numerous courts refuse to hold & neighborhood benefit
as a general one, rzly on that basig alonen25

And so, in ihe final analysic, the problem
remains ac nebulows.as aver, even when it is broken
down as the couris scmetimes try to do. The myriad
of situations thst do mot zasily land themselves to
labels virtually recuires that the interpretation of
these vague gtaadayds be left to the courts to be de-
lineated on a case-hy-case basis. Statutory provi-
sions can hardly provide relief in this particular
aspect of the preoblem,

Thus, waile an uanderstanding of both the
theoretical formulas for avriving at just compensa-
tion in severance cases and the elusive distinctions

between general end gpscial dzmages adopted by the

s




courts is vital in order to appreciate the overall
problem of benefits, neither consideration is con-
ducive to resolution of that problem. Consequently,
we shall turn our attention to other factors in-
volved, based upon the presumption that the courts
will continue to follow the general pattern of dis-
tinguishing between special and general damages as
they have in the past., We also assume that the
theoretical formulas for ascertaining just compensa-
tion in severance cases, will also continue to have
little effect one way or the other upon the proper

treatment of the problem of offsetting benefits.

11, THE TREATMENT OF BENEFITS:
AN HISTORICAL BACKGROUND

In prior studies we have seen how the law
of condemnation was molded and shaped in the Nine-
teenth Century. It is now apparent that many of the
doctrines and forwulas propounded a century ago are
today atavistic. Indeed, in some areas of condemna-
tion law, for example, the denial of incidental

losses,26 the restrictions imposed can no longer be
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rationally defended or at least cannot be supported
by the rationale set forth at the time of their adop-
tion. Similarly, it is clear that the treatment of
benefits in arriving at compensation were evolved at
the time that the railroad had a marked effect upon
the economy in general, and upon the law of eminent
domain in particular; and though the railroad is of
less importance in today's economy, and has even less
direct practical effect upon the modern condemmation
scene, its imprinter remains as indelible as ever on
the law of condemmation.

Early in this nation's history, takings were
few and those which did occur generally invoived un-
claimed and uniwmproved property or land governmentally
owned. Since the primary object of condemmation was
the construction of roads, and since such roads were
of considerable benefit to the landowner, usually no
compensation was asked by him for the taking of his .
property for this purpose.z7 Until the latter part
of the Nineteenth Century in the United States, as a
result of these factors, the question of offsetting

benefits hardly ever arose and its implications seldom

17




were realized,

Prior to any significant condemmation activ-
ity in the United States, England began to witness a
necessity for extensive takings, ushered in by rail-
road development. Since “compulsory acquisition' in
that country was used primarily for the benefit of
profit making railroads, both the courts and the
public became sympathetic in their view of the treat-
ment to be afforded the condemnee.28 Not only did
the condemnation law in that country grant liberal
compensation allowance to the condemnee,29 but it
also made a significant digtinction in the amount of
compensation avallable to the condemmee depending upon
the nature of the condemning entity., For example, the
law at that time in England prohibited the special
adaptability of the condemned property to be taken
into consideration in arriving at compensation if the
taking was for a purpose which could be accomplished
only by resort to statutory powers, This restriction
on compensation, however, only applied to condemna-
tions by governmental agencies; privately owned cor-

porations with the power of condemnation had to pay

18




for this "special value“.30

When railroad development was at its height
in the United States in the latter part of the last
century, many courts refused to set off general bene-
fits and, in some instances, both general and special
benefits, from the compensation award, "influenced by
the circumstances that the condemning corporations

31 :
were usually privately owned enterprises." The
great bulk of takings at that time, it appears, were
made by rallroads. A North Carolina court summed up
the differentiation accorded between private and
public condemnors thus:

"The distinction seems to be that where

the improvement is for private emolument,

as a railroad or water power, or the like,

being only a quasi~public corporation,

the condemnation is more a matter of grace

than of right, and hence either no deduc-

tions for benefits are usually allowed, or
only those which are of special benefit

to the owner, but where the property is

taken solely for a public purpose to iay

only the actual damages, after deducting
all benefits, either special or general."

Concurrently with the position taken by the
courts in discriminating as between private and public

condemnors, wmany state legislatures adopted statutes

19




and many other states adopted constitutional provisions
prohibiting the offsetting of benefits when property
was being condemmed by other than governmental units.33
During this period, which reached its height in the
1870's, California also enacted a constitutional pro-
vigion, similar to that being adopted in other states,
which stated that private condemnors had to pay full
compensation "irrespective of any benefits from any im-
provement proposed by such corporation".34 ' The reason
for this constitutional provision was enunciated by the

court in the Beveridge case, There, the court said it
35
was:

"satisfied that in a proceeding to condemm
a right of way, at least by a corporation
other than municipal or by a natural person,
such benefits cannot be set off against
damages to lands not taken under our present
constitution. Prior to the adoption of the
present constitution the supreme court had
decided, in a case where it was found that
there were no special benefits, but only
general benefits, as I have defined them,
that such benefits could be set off against
damages and that by this rule the owner was
fully compensated. (California Pac., R. R,
Co. v, Armstrong, 46 Cal. 85.) By section
1%, involved here, 1 believe the people in-
tended to overrule this case and other like
decisions, so far as applicable to private
railroad corporations,”

20
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During the same time, many states, includ-
ing those that were adopting constitutional provisions,
also enacted statutory provisions regarding benefits;
and influenced by the fact that the great bulk of
takings were by railroads, most of these statutory
enactments sought to limit the power of the condemnor
to offset benefits.36 From out of this welter of con-
stitutional and statutory "reform" the law of benefits
was propounded. Oftentimes, the primary purpose of the
enactment of this legislation -to restrict private con-
demnors- was ignored. In other instances, both the
statutory and constitutional provisions were given
little, if any, effect.

We shall examine more closely the evolution
of these statutory and constitutional provisions in
California. But before turning to both that aspect of
the problem, as well as the divergent positions taken
by the various jurisdictions, it is important to con-
clude this section of the discussion by noting that re-
gardless whether the law of benefits resulted from
court made law, from constitutional enactment or from

statutory revigion, from all quarters almost everyone

21




seemed to be influenced by the fact that most takings
were for the benefit of railroads and other private

condemnors.

111. THE PRESENT TREATMENT OF BENEFITS
THROUGHOUT THE UNITED STATES AND
THE STATED POLICY JUSTIFICATIONS
FOR THE DIVERSE COURSES

A, "The Law" In The Various Jurisdictions

A number of commentators and studies have
sought to clagsify the various jurisdictions in the
United States as falling under one or another of the
many categories that exist regarding the offset of
benef:i.ts.37 Repeatedly, however, such classifications
have proven misleading and inaccurate. Part of the
reason for these failings has been that quite often
the courts themselves are far from clear as to the
rule in their own jurisdictions and their opinions
are hardly edifying. Still another reason is that
statutory provisions are often interpreted quite dif-
ferently than one would imagine from a careful read-

ing. Lastly, many of the prior decisions and original
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statutes are no longer given much effect and, indeed,
are even today being altered.

For example, the State of Wisconsin has been
classified by some recent cammentator338 as falling
within that class of jurisdictions that permits the
offsetting of both general and special benefits not
only from the remainder but from the part taken as
well. Whether that determination was ever accurate or
not, a 1960 Wisconsin statute clearly states that only
special benefits are to be offset, and then only as
against the remainder.39 In West Virginla, the stat-
ute states that all benefits may be deducted from the
amount of the damages to the remainder;40 yet, the
courts in that State appear to have permitted only |
special benefits to be offset against damages.al And
another illustration of the inherent difficulty of
categorizing in this area of condemmation law is the
fact that both recent and older authorities have in-
dicated the State of Alabama permits the offsetting
of both general and special benefits against both

42

value and damages. The courts in that State have

pointed out that that classification was in-:'.or::et:t:.‘E‘\3
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Based on the foregoing, it is understandable why
still another authority has indicated that it is
impossible to classify almost one-half the States
of the country in regard to their positions on
this question.aa

It is, therefore, with reservation that.
we present even a rough classification of the posi-
tion of the States regarding the offsetting of bene-
fits. The reader should recognize that the follow-
ing categories and the number of States that belong
under each are somewhat indefinite.

In general, it may be said that there are
five notable but different routes followed by the
various jurisdictions in the country in the matter
of offsetting benefits:

1. Benefits -both special and general-
cannot be offset either against damages to the re-

mainder or against the value of the part taken.

Only a few states appear to follow this
45
rule, Mississippi being the chief among these.

2. Special but not general benefits may
be offset against damages to the remaining part but

24




not_against the value of the part taken.

Approximately one-half the states appear to
abide by this formula, including California,

3. Both special and general benefits may be

offset against damages to the remainder but may not be

offset against the value of the part taken,

This procedure appears to be followed in the
State of New York alone.46 West Virginia seemingly
adopted it in a 1933 statute but the courts of that
State have limited its ap;:cli.cat:iorn.z"7

4, Special but not gemeral benefits may be

offset against both damages to the remainder and

against the value of the part taken,

Some authorities have indicated that this is
the majority position but, upon close analysis, approx-
imately 14 jurisdictions, including the Federal Govern-
ment, adhere to it.48

5. Both general and special benefits may be

offset against both damages to the remaining part and

the part taken.

It is doubtful that more than two or three

states adhere to this rule.49 Like its counterpart
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--the policy of prohibiting any offset of benefits--
on the opposite side of the spectrum, few courts are
prone to enforce it..

The above, as indicated, are the major class-
ifications; a few other states have adopted hybrid
rules depending on the nature of condemnor, or upon

whether the damage is of a severance or consequential

B. The Conflict In Policy Between The

Divergent Rules

In the final analysis, despite the varie-
gated paths followed by each of the states, the con-
flict between them may be summed up as follows: Should
benefits be offset? And, if so, to what extent? And
what kind, if any, benefits should be so offset?

The few jurisdictions that by statute or
court decision refuse to allow any offsetting of any
benefits do so primarily based upon their interpreta-
tion of the Constitutional mandates in those states
that just compensation be made, coupled with the lack
of any constitutional directive to deduct for bene-

51
fits, At times, they appear to buttress this posi-
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tion by asserting that the various constitutions must
be interpreted so as to compensate the condemmee in

woney; that benefits may not be utilized in lieu of
money. This argument was advanced almost one hundred

years ago in the Minnesota case, where one dissenting

justice stated:52 7

"If the legislature has the right under
our Constitution to say that a party may
be compensated for his land taken for
public use, in 'benefits', it may also
say that he may be compensated in oxen,
sheep, provisions, or tobacco, or in any
other useful or useless thing. Either
they have no power, or unlimited power,
to designate the currency or commodity
in which payment may be made. To my mind
it seems clear that the Constitution
groperly interpreted gives them no power

n the premises, When the public or a
corporation takes the property of an in-
dividual, it becomes indebted to him for
its value, and should pay that debt in
that which by the law of the land would
be deemed a lawful tender in payment of
any other debt."

And as the Chief Justice of the Supreme Court of

Michigan, a little later, stated:53

"I cannot believe that the framers of
our Constitutions, either state or
national, which provide that private
property shall not be taken for public
use witgout just compensation therefor,
and that ‘private property shall not
be taken for public improvements in
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cities and villages . . ., unless the com-
‘pensation therefor shall first be paid,'
ever anticipated that such compensation
could be made up of benefits to the owner
entirely sgeculative in character, the
value of which should be estimated by
persons whose pecuniary interests would
induce them to place the lowest possible
value upon the property to be taken, and
the highest appraisal on the benefits
claimed., The compensation intended by
these provisions of our Constitutions is
the fair cash market value of the prop-
erty to be taken, and the payment intended
is required to be in the legal currency
of the country, and it should make no
difference what incidental benefits the
owner may be thought to derive,

Az will be pointed out later, whatever merit
there is in this argument is really only applicable
to offsetting benefits against the value of the land
taken; it would not appear to have any proper applica-
tion to offsetting benefits as against damages inso-
far as it is difficult, if not impossible, to ascer-
tain the value of the remainder without assessing
benefits,

More cogent, however, is the general argu-
ment sugstaining the position of these jurisdictions:
A condemnee i3 not to be put in the position after

the taking any worse off than his neighbor who has
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sustained no injury, Under this latter line of think-
ing, the offsetting of any benefits, whether general
or special, would relegate the condemnee to a less de-
sirable position than his neighbor, for if the condemmee
must 'pay" for benefits and his neighbor is able to
receive those benefits for free, the condemnee is put
in a worse position., Quite frequently, neighboring
land owners are able to receive special as well as
general benefits for a public improvement and yet
these benefited land owners need not pay any special
assessment and need only contribute to the benefit as
general taxpayers,

The crux of the above rationale is that a con-
demnee should be accorded compensation in relation to
the benefit attained and injury sustained by his neigh-
bor, Thus is created what has been termed an “island

>4 It can be seen upon reflection that this

of equity'.
principle, while not necessarily in conflict, is some-
what inconsistent with the principle of indemnity which
heretofore has been considered the goal of just com-
pensation, The principle of indemnity connotes that

the condemnee, after the taking, shall be put in the
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position pecuniarily as good as he would have been
had there been no taking at all, The "island of
equity"” theory, however, broadens the indemnity
principle by superimposing upon it not oﬁly that the
condemnee will be left in no worse position than he
otherwise would have been but for the taking but,
also, that he will be left in a position no worse
than his neighbors.

We shall later return to a further examina-
tion of this dichotomy but before doing so it is well
to point out what one writer, critical of this adden-

dum to the indemmity principle states:55

"Our system of justice embodies the idea
that when one unit, whether it be human,
corporate, or political, is in litigation
with another, the tribunal can do no more
than create justice between the parties

to the proceeding; where the consémnee

has received, he should pay his benefactor
(in the form of a deduction), and should
not be heard to complain that some third
person received but was not required to

pay. 13}
56
Similarly, in 1855, Georgia court stated:

"What matters it if others have been
benefited? They are taking no issue with
those who construct the public work., But
he whose land has been taken is making
such issue, and the duty has been devolved

30




)

on his fellow citizens of ascertaining
whether or not he has been injured, and
if so, how much. And can they say he
has been injured and is justly entitled
to compensation{ if they find he has
been benefited?"

The main battlefield in the war of offsetting
benefits is between those jurisdictions that permit or
prohibit benefits to be offset against the value of the
land taken. In this instance, of course, the reasoning
of the minority courts that refuse to offset any bene-
fits is somewhat more applicable. Indeed, while few
jurisdictions accept this rationale insofar as it ap-
plies to prohibiting the offsetting of benefits against
damages, apparently a wmajority of the states are will-
ing to adopt such reasoning in regard to offsetting
benefits against the value of the land taken. The con-
clusion of most courts in such instance is, as express-
ed by an Alabama court:57

"The party whose land is taken should
certainly be paid in full for the land
actually taken, without regard to any
benefits accruing to the remaining
lands; but, when the party seeks to
recover for the injury or damage to the
remaining lands, it is difficult to see

how it can be said that any damage has
been suffered by reason of the change
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of grade and making of the sidewalk,
if the net result of that work has
been that the land has been benefited,
and not deteriorated, in value."
But a number of jurisdictions, both adhering
to a strict indemnity concept and recognizing a
purported theoretical inconsistency between allowing
an offset against the remainder but not against the
value of the part taken, permit benefits, of one sort
or another, to be offset against the entire award,
The leading case permitting the offset of special

. , , 59
benefits against the entire award is Bauman v. Ross,

decided by the United States Supreme Court. This case,
entnciating the federal rule, states:

""!The just compensation required by the
Constitution to be made to the owner is
to be measured by the loss caused to him
by the appropriation, He is entitled to
receive the value of what he has been de-

rived of, and no more. To award him

ess would be unjust to him; to award him
more would be unjust to the public,

Consequently, when part only of a parcel
of land is taken for a highway, the value
of that part is not the sole measure of
the compensation or damages to be paid to
the owner; but the incidental injury or
benefit to the part not taken is also to
be congidered. When the part not taken
is left in such shape or condition as to be
in itself of less value than before, the
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owner is entitled to additional damages
on that account, When, on the other
hand, the part which he retains is
specially and directly increased in
value by the public improvement, the
damages to the whole parcel by the ap-
propriation of part of it are lessened.
*# % % The constitution of the United
States contains no express prohibition
against considering benefits in estimat-~
ing the just compensation to be paid for
private property taken for the public
use; and, for the reasons and upon the
authorities above stated, no such pro-
hibition can be implied; and it is
therefore within tge authority of con-
gress, in the exercise of the right of
eminent domain, to direct that, when
part of a parcel of land is appropriated
to the public use for a highway in the
Distriet of Columbia, the tribunal
vested by law with the duty of assessing
the compensation or damages due to the
owner, whether for the value of the part
taken or for any injury to the rest,
shall take into consideration by way of
lessening the whole or either part of
the sum due him, any special and direct
benefits, capable of present estimate
and reasonable computation, caused by
the establishment of the highway to the
part not taken,'"

In answer to the argument that offsetting
benefits againgt the part taken would put the con-

demmee in a worse position than his neighbors, a

60

later Federal court, in Aronson v. United States,

pointed out that a failure to offset such benefits

33
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would destroy the balance and equality of the rule
that the owner is entitled to receive the value of
what he has lost but no more. "It is not easy,"
said the Aronson court, '"to perceive any other mode
of arriving at a just compensation than by consider-
ing all the consequences of the act complained-of;
whether they enhance or mitigate the injury." Still
another court in a more summary fashion dismissed the
"igland of equity' principle. In a very early Indiana
decision the court stated:61
" . .+ if others, whose property
the public exigency does not injure
are equally benefited, it must be
set down as one of those chances by
which fortune distributes her favors
-a distribution which no legislature
or other earthly Jpower can rendex
equal among men.

Thus, the federal courts and an appreciable
minority of states adhere to an indemnity principle
which takes into consideration only the equities that
exist as between the condemnor and condemnee. The
relative position that the condemmee may have visg-a-
vis his neighbor is apparently dehors the scope of

consideration. Yet, upon even closer analysis, the
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federal government and most of the states in this

category do not fully adhere to their interpretation

of the indemnity principle, For most of these juris-

dictions do take into consideration the status of
the condemnee in relation to his neighbors insofar
as general benefits are concerned. The great bulk

of these states prohibit the offsetting of general

 benefits from either the part taken or the remainder.

That most of those states that profess to
adhere to the indemnity or restitution principle by
permitting benefits to be offset against the part
taken are inconsistent in their rationale is exem-
plified by their refusal to follow this theory in
regard to offsetting general benefits, For example,
one court has set forth a hypothetical case justify-

ing its position for refusing to deduct for general

benefits, The court stated:62

"Perhaps a simple illustration will
serve to show why only special benefits
peculiar to that property should be
deducted from the damage caused, and
not those benefits which are common to
all properties similarly situated,
Suppose a series of lots abutting on a
conmon street, only one of which is in-
jured by the grading and paving of that
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street. The one lot has suffered damage
to the extent of $500, but has been
specially benefited to the extent of $100
by the removal of a deep and malodorous
mudhold immediately in fromt of it, while
every lot abutting on that highway, in-
cluding plaintiff’'s has been enhanced in
value 2250 by reason of the better grading
and paving. Clearly the city has the
right to deduct the $100 special benefit
from the total claim, leaving $400 as the
amount necessary to restore plaintiff's
lot to the same relative value it bore to
other lots on that street before the im-
provement. But what of the $§250 benefit
common to every lot due to a general en-
hancement of values because of the improve-
ment? Should it also be deducted? Clearly
not. For if it is, plaintiff is the only
property owner on the street to lose the
general enhancement of values common to all
properties, and to which he is entitled as
taxpayer. Every other owner retains his
additional $250, and so should plaintiff,
for the $400 restores his lot to the same
relative value it possessed immediately
before the improvement, thus placing it on
a plane of equality with the other lots
similarly situvated, and ready to share
with them in the general enhancement of
values."

While there is undoubtedly considerable merit in that
position, and indeed we are in concurrence with it,

it must be recognized that it is not consistent with
the same court's position of offsetting special bene-

fits against the remainder.
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Indeed, approximately 907 of the jurisdictions
adhere to the principle as set forth by a Utah court:63

"If such benefits are not excluded, then
the property injured is not placed on an
equality with property on the same street
affected by the same public improvements
but not injured thereby. If compensation
for injuries is to be reduced by general
benefits, then gropert¥ not injured gains
by whatever such benefits add to the
progerty, while injured property is taxed
with them in the very attempt of making
compensgation, To deduct these general
benefits, therefore, would result in not
making full compensation at all, because
something would be withheld from the in-
jured property which would be enjoyed by
property not injured.”

The minority position on this point, permitting
the deduction of general benefits, is likewise similar
to the rationale set forth by those cases that allow
special benefits to be offset against the part taken.
These cases assert that the property owner is mnot
damaged merely because his neighbor may be benefited to
a greater extent, or that the owner cannot demand a
premium but only just compensation or, lastly, that if
there is a hardship, it is for the legislature to
rectify the situation. As an early Kentucky court put

it:64
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""The advantages which the owner may
derive from the construction of the
road are not in the least diminished
by the fact that they will be enjoyed
by others, nor does it furnish any
reason why they should be excluded
from the estimate in comparing the
advantages and digadvantages that

will result to him from the establish-
ment of the road, Other persons, it
is true, may enjoy the same advantages,
without being subjected to the same in-
convenience, but this results from the
nature of the improvement itself, and
does not in any degree detract from
the value of these advantages to the
owner of the land through which the
road passes,"

This minority position, permitting general
benefits to be offset, is in effect a strict "before
and after" test. Most courts, at least insofar as
general benefits are concerned, believe that a greater
injustice results by applying this principle strictly
and, therefore, in this context adopt the position
which compares one property owner with another as the
proper approach, rather than the approach which would
put the property ouner on one side and the taxpayer
on the other,

In the final analysis, what the courts appear
to be doing is trying to create a balance as between
the property owner and the taxpayer. In doing so, they
have, at least from a theoretical position, run into

internal inconsistencies in reasoning., A considerable
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proportion of the states have achieved this balance
by adhering to the indemnity approach in permitting
special benefits to be offset against both the part
taken and the remainder while following an '"island
of equity” approach in prohibiting general benefits
to be offset, Those states that permit special (but
not geqeral)-benefits to be offset only against the
remainder also fail to follow either principle com-
Pletely. Only the two extreme categories are con-
Qistent: That which prohibits any offsetting of
benéfiﬁg ("isiand of equity" theory), and that which
permits all benefits to be offset from the award (the
indemnity théory).65

Those that advocate a complete indemnity
position, i.e., call for both gemeral and special
hengfits to bé offset against both the part taken and
the remainger, or the "before and after’ test, fre-
quently éssert that the benefits -including general
benefits-.that a condemnee recelves as a result of a
public improvement should be treated in the same
manner as damages; and that it is only proper to

offset such benefits. Adhering to this line of
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reasoning, two attorneys for public bodies have

written:66

""For example, a farwmer on an unpaved
county oxr private road may be served
with an improved farm-to-market road

for distributing his products follow-
ing taking of a small part of his land.
A retail businessman may see the number
of cars passing his establishment every
hour increase from 10 to 100, A home
owner may have travel time from his
residence to the center of town reduced
one-half, The owner of former 'swamp
land' way be favored and enhanced by

the location of service roads and an
interchange to a new limited-access
highway in close proximity to or through
his property where only a portion is
taken, A landlocked timber or agricul-
tural area may be enhanced following con~
struction of a limited-access highway.
Upon reflection, everyone will agree
that a retail establishment may have a
warehouse full of salable goods, but
that merchandise will not move until

the inventory is displayed for customer
inspection, Land is largely influenced
by the same rules of human gehavior and
experience. Following construction of

a limited-access highway, previously
landlocked timber and agricultural land
will be opened, displayed and put on the
market to thousands of people who other-
wise would never have seen or been
familiar with the particular areas in-
volved, and the travel time between that
property and the urban areas will be re-
duced to save many thousands of man
hours., Prior to the construction of a
new land service or limited-access high-
way, rural property may have been served
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only by a narrow, inadequate county road.
The property likely will become adaptable
for a higher or better use -residential

or subdivision- and frequently, such prop-
erty will enjoy frontage on a highly de-
sirable road. These and many otﬁer fac-
tual situations suggest and present the
igsue and extent of enhancement. The test
of benefit is the same as the test of
damage -the effect of the project on the
subject property in the opinion of the
valuation experi and the factual situation
reflecting benefiis or damage.

“"Just compensation regquires a full indemnity,
but nothing wore. It mzans a balancing of
things against each other -a balancing of
benefits against loss and damages., When a
condemnor acquires a part of a parcel of
property for a use that carries into the
remaining tract a value equal to or in
excess of the part acquired, then the owmer
has lost nothing, and he has received just
compensation. The application of any con-
trary rule obviously would be unjust to the
public.”

There is, however, a cerious and vital in-

congistency in the foregoing logic., For in most of

the examples given in the above-quoted ctatement, there

appears to be a general benefit. Yet, as we have seen

in prior studies, when the situation is reversed and

because of the public improvement, the condemnee is

injured by diversion of traffic from his land or by

being forced to travel a more circuitous route to
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reach it or by the similar exercise of police power,
he is not awarded damages for such "inconveniences'.
In other words, his home may be further away from the
main flow of traffic or all traffic may be diverted
from his premises and yet he would, according to uni-
versal application of the law, not be reccmpensed for
such a loss., It is damnum absque injuria. Thus, since
the indemmification theory does not hold in instances
vhere a condemnee way suffer general damages, it does

not follow that general benefits should be offset.

IV. THE CALIFORNIA POSITION AND ITS
EVOLUTION

The law of benefits in California, while not
entirely clear (despite the fact there has been no
significant statutory or Constitutional change in
almost ninety years), appears to amount to the follow-
ing: In actions instituted by public condemmors, this
state follows the large bulk of jurisdictions that
permit special benefits to be offset against damages
to the remainder; benefits usually may not be offset

against the value of the part taken. The refusal to
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offset benefits against the part taken is justified
based upon the language of §1248(3). It has been re-
affirmed on a number of occasions by the California
courts?7 General benefits at least in right of way
and reservoir takings may not be offset against either
the value of the part taken nor damages to the remain-
der.68 This latter position has been in California,
as in almost all of the jurisdietions, judicially en-
grafted on the statute.

When a private corporation or individual is
the condemnor, the rule is probably different and,
indeed, less clear cut, It seems that private con-
demnors do not have the advantage of offsetting either
general or special benefits under any circumstances.
This prohibition, though not specific in case law, is
supported by the interpretation of Article I, §l4, of
the California Constitution as enacted in 1879, 1In
light of various court decisions, however, the effect
of the rule is in doubt.

The history of the interpretation and treat-
ment given to bemefits in California is not only

interesting in and of itself but alsoc is helpful in
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understanding the present ruies. To begin with,
prior to both the enzctment of §l248(3) and the
adoption of the Censtitutional provision pertaining
to benefits, the courts of this state had seemingly
adopted a strict "before and after" test. In 1866,

California Supreme Ccurt in San Francisco, A&S R,

Co. v, Caldwalleg wag presented with the question as

to whether or not benefitc may be offset against the
value of the land taken., The California Supreme
Court held that there could bo such an offsetting.
In so0 doing, it touched upoi cach of the numerous
arguments usuglly prezented by each side on this
question, It ctated:

"But in ascevtaining what is just
compensation the question is presented,
in the casge before us, as to the power
of the Legislature to declare and de-
termine that benefits which may result
to him whose property shall be taken
by the snhancemznt of the vaiue of his
remaining property, which is of the
parcel of that taken, by rezason of the
construction ¢f the railroad, shall be
estimated and set off in satisfaction
or in part satisfaction of the compen-
sation to which he may be entitled for
the particular property taken from him
for the use of the public. The opinions
or jurists on this subject are found,
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on examination, to be widely diverse
from each other. On the one side it
has been maintalned that compensation
to the extent of the value of the
land taken must be made in all cases,
without any deduction on account of
any benefit or advantage which may
acerue to other property of the owner,
by reason of the public improvement
for which the property is taken , . .

"In support of this view it is argued
that the enhancement of the value of
other property of the owner of the

land proposed to be condemmned to public
use, which may be of the parcel of that
taken, is merely the measure of such
owner's share in the general good pro-
duced by the public improvement; and
why, it is asked, is not the owner in
such case justly entitled to the in-
crease in the value of the property

thus fortuitously occasioned, without
paying for it? His share in the benefits
resulting may be larger than falls to
the lot of others owning property in the
same vicinity, and it may not be so large,
and yet he alone is made to contribute
to the improvement by a deduction from
the compensation which is awarded him by
sovereign behest as a pure matter of
right, though others whose property ma
adjoin the public work are equally wit
himself benefited by it. On the other
side it is maintained that the public
is only dealing with those whose prop-
erty is necessarily taken for public use,
and that if the property of such persons
immediately connected with that taken,
but which remains unappropriated, is en-
hanced in value by reason of the improve-
ment, then, thereby the owners receive a
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just compensation for the lands taken to
the extent of such enhancement, and if
thereby fully compensated they cannot in
justice ask for anything more . . .

"The weight of authority appears to be
in favor of allowing benefits and
advantages to be considered in ascertain-
ing what is a gust compensation to be
awarded in such cases, and it seems to us
that the reasons in support of this view
of the subject are unanswerable.

"Just compensation requires a full indem-
nity and nothing more. When the value of
the benefit is ascertained there can be

no valid reason assigned against estimat-
ing it as a part of the compensation
rendered for the particular property taken,
as all the Constitution secures in such
cases 1s a just compensation, which is all
that the owmer of property taken for public
use can justly demand. The Constitution
does not require the compensation in such
cases to be rendered in money, though in
the estimation of benefits their value

mist be measured by the money standard . . .

“Their duty [the Commissioners)] is to
ascertain what is a just compensation to
the owner, and when the land of which he
is deprived is a part only of a tract
such compensation may be ascertained ﬁy
determining the value of the whole tract
without the Improvewent and the portion
remaining after the work ig constructed,
) erence 13 the true compensation

to which the party 1s entitled.”

"Corrective” action was not long in coming.

In 1872, as part of the enactment of the Code on Emi-
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nent Domain,- the Legislature adopted §1248(3) of the
CCP. This provision discarded the strict "before and
after' test and prohibited the court from offsetting
benefits frow the value of the part taken. It seems
probable that the Legislature primarily had in mind
the holding of the Caldwell case; and it should be
noted, once again, that the condemmor in that action
was a railroad. Thus, to a large extent, it appears
that §1248(3) was motivated by a feeling that private
condesmnors should not be allowed this liberal offset
advantage.70

Thereafter, in 1879, the Constitution pro-
vision was enacted. This provision in Article 1, §14,
included a number of considerations., First, as in- |

71 the citizenry appeared to

dicated in a prior study,
be primarily concerned with remuneration for conse-
quential damages that often accompanied railroad
takings and were, theretofore, noncompensable, Second-
ly, the section also concerned the guaranty of a jury
trial coupled with a further protection to the con-
demnee that the property would not be taken without

first insuring and granting just compensation, More-
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over, the clause preventing the offsetting of bene-
fits exempted municipal (and later almost all public)
agencies, Once again, the discrimination against
private condemnors, particularly railroads, was evi-
dent,

There has been little difficulty in inter-
preting §1248(3). No condemnor, it seens, may off-
set benefits against the part taken, Moreover, only
special benefits may be offset against the remainder.
Probably special benefits may be offset only in
favor of public conder:mors.73

The Constitution provision clearly denies
private condemmors this liberal exemption; however,
it should be noted that the cases are still a bit
anbiguous and not entirely settled to the effect
that private condemmors are not afforded this privi-
1ege.74 The Beveridge case, supra, discusses the
question of special and general benefits and the dis-
tinction between them, If the case decided that
private condemnors may not offset any benefits (as
the Constitution reads), then there appears to be no

reason why the court would have been concerned with
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the distinction between general and special benefits.
Indeed, there is language in that case which suggests
that it is possible that sﬁecial benefits may be off-
set against the remainder even though the condemmor

be a privatelagency.?s

V.. CONCLUSIONS AND RECOMMENDATIONS

In the final analysis, we are confronted
with two questions:
(1) sShould benefits be offset against

both the part taken and the remainder,
against only the remainder, or ﬁOt-at
all?

(2) If benefits may be offset to some
extent, should this include general
6r only special benefits?

In an effort to arrive at a "balance' and
to bring about just compensation which is just both
to the condemnor and the condemnee, we are immediate-
ly concerned with the basic policy consideration,
Shall we abide by a strict concept of indennity (or
réstitution) theory or does just compensation connote
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that a condemnee shall be left after the taking in

ag good a position as his neighbors; that is to

say, shall we adhere rather to an '""island of equity"
theory. A resolution of this conflict is most diffi-
cult, primarily because each approach has consider-
able merit and neither approach is wholly satisfac-
tory. It is, indeed, apparent that it is just
because of this dil¢mma that most courts throughout
the country have fashioned a combination of rules
that negates either a full acceptance or a full
rejection of either of these approaches.

To begin with, we find it unreasonable to
accept either of the extremes, To allow no benefits
to be offset under any conditions certainly would
all&w property owners to benefit at the direct ex-
pense of a public agency. A condemmee would be able
to receive damages to his remainder, and yet at the
same time profit by a benefit which could easily
mitigate the entire measure of damages and would in
reality frequently put him in a position not only
superior to that that he would have had in the ab-

gence of condemnation but superior to that of his
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neighbors, On the other hand, to allow all type
benefits to be offset would certainly and clearly
put him in a worse condition than his neighbor;
but more crucial, as will be seen, it will not !
afford him a reasonable opportunity to be put in
as good a pecuniary position after the taking as
he was before. Thus, in the final analysis, the
question is which of the two theories - the indem-
nity (restitution) or the "island of equity'" - is j

to be given greater importance,

Should special benefits be offset against
the value of the land taken? A strict interpreta-
tion of the indemnity principle would necessitate
that this question be answered in the affirmative,
While we may find some merit in the contravailing
policy, there seems no sufficient justifiable reason
why a condemnee should, as a result of a taking, be
placed in a position after the taking more benefi-
clial than that which he would have had if there had
been no taking at all, at least insofar as special
benefits are concerned, A simple example will under-

score this conclusion, If a strip of land, but a
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small proportion of the condemnee's property, is
taken and has a value, say, of $10,000,00, but
because of the improvement in the manner proposed
the remainder is specially benefitted to the extent
of $100,000.00, to allow the condemnee to be given
$10,000,00 as "just” compensation for the part taken,
while he retains the entire benefit, does not strike
us as equitable, The argument that the condemnee
must be pald in money for the part taken should not
prohibit a liberal offsetting policy. It is to be
noted that such argument loses some of its force
when it is recognized that special benefits may be
offset against damages to the remainder - thus not
all damages are paid for in money.

Of course, it may be that in certain in-
stances an acceptance of the indemmity principle in
this context may put a condemmee in a position some-
what inferior to that of his neighbors who also may
have been specially benefitted but who are usually
not taxed and assessed for their gain, But as indi-

cated before:
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"e « o » if others, whose property the
public exigency does not injure are
equally benefitted, it must be set dowm
as one of those chances by which for-
tune distributes its favors - a distri-
bution which no legislature or other
earthly power can render equal among
men, "

Moreover, the adoption of the "isgland of
equity" principle in regard to offsetting special
benefits against the part taken leads to very im-
practical results. For example, some neighbors may
be specially benefitted more than others, Some
neighbors may be benefitted to a greater or lesser
degree than the condemmee., With whom shall the
condemnee be compared? And shall he receive,
offset-free, the amount of special benefits of a
neighbor on his left or a neighbor on his right?
And are we to open up to the courts the question of
ascertaining the awount and extent and the differ-
ences of benefits realized throughout the neighbor-
hood? These questions have not been broached by any
court, to our knowledge, but a strict adherence to
the "island of equity" concept would certainly make

them relevant, As a result of these inequities we
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would consider that the better rule in these circum-
stances would be that adopted in the federal juris-
dictions and throughout a number of states to the
effect that special benefits may be offset against
the award, and not just the remainder. It is a rule
which is more practical and certainly not less
equitable to all concerned, It is also in harmony
with previous recommendations made in other studies
in this series.

Thus, we are brought to the second main
consideration: should the indemnity principle be
strictly interpreted so as to offset general as
well as special benefits, As indicated above, this
is essentlally an extreme position, taken by no
more than three jurisdictions in the country., We,
too, must emphatically reject it. To begin with,
there is some merit in the "island of equity' con-
cept and the adoption of this extreme position would
completely disregard that principle. In People v,
Thomgson,77 a 1954 case, the California Supreme
Court approved the trial court instruction, which

stated:
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'"You are instructed that the chance that
land will increase in value as population
increases and new facilites for trans-
portation and new markets are created is
an element of value quite generally taken
into consideration in the purchase of land
in estimating its present market value,
If a part of one's property is taken for
the construction of a highway, he stands
in reference to the other property not
taken like similar property owners in the
neighborhood. His neighbors are not re-
quired to surrender this prospective en-
hancement in value in order to secure the
increased facilities which the highway
will afford, If he is compelled to con-
tribute all that he could possibly gain
by the improvement while others in all
respects similarly affected by it are not
required to do so he does not receive the
equal protection of the law., The work is
not being done for his benefit, The law
will not imply a promise on his part to
pay anything toward it.

"To compel him to give up or pay full
value for his share of the common or gen-
eral benefit while others are allowed to
retain it is to deny him equal protection
of the law,"”

But if this factor, in light of what has

been said before, cannot itself support the position

that general benefits should not be offset, certainly

two other factors necessitate such a conclusion,

First, general benefits are of a nebulous and uncer-

tain nature, so much so that to offset them would be

55




("

()

to diminish a condemnee's award based upon enhance-
ments which are, by their very nature, speculative
and conjectural, The California Supreme Court
recognized this in the Beveridge case, supra.

There the court stated:

"In the first place, such benefits are

uncertain, incapable of estimation,

and future, Compensation must be made

in money and in advance, The prugerty—

owner, therefore, cannot be compelled

to receive his compensation in such

vague speculations as to future advan-

tages, in which a jury may be induced

to indulge,"

Such an elusive concept, inherently vague, would not
be a proper instrument for reducing a condemmee's
award; it could easily tend to deny just compensa-
tion,

And, lastly, coinected with the above
reasoning, is the fact that allowing these @eneral
benefits to be offset would be entirely inconsistent
with the established policy and rule that a condem-
nee is not to be afforded general damages. Since a
condemnee may not receive compensation for injury
suffered in common with his neighbors in the commu-

nity resulting from such things as diversion of
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traffic or circuity of travel, because they are
general, it would be exceedingly improper to
penalize him for an improved travel pattern or
other similar general benefit,

It should be additionally noted that this
position regarding the prohibition against offset-
ting general benefits is one that is not entirély
settled in this state. The Beveridge opinion
seemed to establish that, under nc circumstances,
can general benefits be offset, However, a subse-

quent Distriet Court of Appeals case, Crum v, Mt,

78
Shasta Power, cast some doubt as to whether or

not this rule applies in all cases. For the court
in the Crum case enigmatically stated:

"The rule in California is well
established in eminent domain cases,
other than those which involve rights
of way, to the effect that beth genexr-
al and special benefits which accrue
to either the portion of property
which is taken or that which remains,
may be considered and set off aﬁainst
the damages which are assessed,

Accordingly, it is recommended that statu-

tory language be adopted indicating that in all cases

special benefits may be deducted from the entire
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award and that in no instance may general benefits
be deducted from any part of the award,

The above statutory ''reform'" may be
brought about by the legislature. 1In all cases
concerning public condemnors (municipalities, coun-
ties or the state) this policy may be "corrected"
by simple statute, but because of the clear prohi-
bition in the Constitution, it would take a Con-
stitutional amendment to afford this liberal off-
set policy to private condemnors, As indicated
throughout this study, much of the confusion and a
good deal of the present distinctions regarding
benefits maylbe traced to the fact that rules were
propounded at the time when most of the takings
were brought about by railroads and other private
condemncrs. And, as indicated, the legislature
and the people considered that a discrimination
was in order, particularly insofar as these pri-
vate condemnors were exercising an extraordinary
power and were gaining an advantage which was of
dubious validity at best,

On closer analysis, we find it difficult
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to sustain this discrimination today. If railroads
or other private condemnors take private property
under the eminent domain code, a discrimination
againgt them will not necessarily redound to the
public's advantage, as was formerly thought.?9 For
a private corporation that has to pay an increased
award will undoubtedly pass that additional cost on
to the general publie through rate 1ncreases.80 The
public, therefore, does not gain by such discrimina-
tion, Moreover, it does not appear to be logical
to cause a differentiation as to the amount the
condemnee will receive depending upon the nature
of the condemnor, at least in that area of the law
where the private condennor is given no undue advan-
tage. Accordingly, therefore, there seems no reason
or grounds for sustaining this anachronism and the
Constitution should eliminate this discrimination,
Before concluding, it may be recalled
that in prior pages of this study we indicated that
the California courts, generally, have adopted and
adhered to a fairly sound definition and interpreta-

tion of general and special benefits. While recog-

39

L e e oL e



nizing that a fine differentiation between these
types of benefits is a difficult one, by and large
the California courts have followed the majority
position in most difficult fact situations and have,
accordingly, adopted reasonable and just guide lines,

However, in a very recent case, City of Haywood v,

25555,81 an August 1961 District Court of Appeals
decision, the California court appears to have
veered in a dubious direction. In the Unger case
the Court held that an improvement to an existing
city street which resulted in an increase in traf-
fic in the neighborhood was a special rather than
a general benefit, Not only is such a holding
contrary to the great weight of authority,az but

it is also unreasonable and unfair; for it is quite
clear, in California and elsewhere, that a change
in traffic pattern on an existing street or highway
is a general not a special damage. Thus, the con-
sultants believe that the Unger court was in error
and, though there does not appear to be a feasgible
way in which meaningful statutory language can be

devised to insure against such rulings, it is hoped
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that the Unger case does not mark a beginning of
a trend in this direction,

it is well to make reference and consider
one further aspect of the problem of benefits,
While a subsequent study will devote itself entire-
ly to the question of burden of proof in eminent
domain actions, it is pertinent to recognize here
that as a general rule the burden of proof regard-
ing benefits is placed upon the condemnor. No cases
in California, however, specifically indicate that
this state follows the general rule in this regard.
Statements are found in various texts and digests
that this is the accepted rule and a number of
cases in other jurisdictions state that the condem-
nor both must plead and bear the burden of proving
the extent, 1f any, of benefits.83

Inscfar as the condemmnee usually must bear
the burden of proof in regard to value and damages,
it seems appropriate that anything which would go to
offgset compensation should be both pleaded and
proven by the condemning body.84 Accordingly, it is

recommended that statutory provision be made
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indicating that the burden in these instances is

to be borne by the condemnor.
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FOOTNOTES

(1) This section was originally enacted in 1872.
Subsequent amendments (188%, 1911, 1913, 1915,
1953) did not in any way change the wording of
subsection 3 herein discussed.

(2) This constitutional provision was enacted in
the 1879 Constitution and its primary purpose
apparently was to allow the condemnee the right
to receive compensation for various types of
damages theretofore held non-compensable, See
Study ''Taking Possession of Passing of Title
In Eminent Domain Proceedings," pp. B-31-33
(Oct. 1960) (This series).

(3) The question of benefits, and whether or not
they should be offset against the award, alseo
arises in situations where there is no taking
of the property but merely a consequential
damage, However, since alwmost all jurisdic-
tions treat the gquestion of benefits in conse-
quential damage-type cases in the same manner

as in severance cases, the Study shall not
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(4)

(6)

(7)
(8)

differentiate benefits as between consequential
and severance instances. See 1 ORGEL on VALUA-
TION under EMINENT DOMAIN, § 7 nn. 57, 59, (2d
Ed. 1953) {(hereinafter cited as '"ORGEL'"). See
also Note, "Right to Set-off Benefits Against
bamages to Property in Eminent Domain Proceed-
ings", 46 W,VA. LAW Q. 320 (June 1940).

See United States v. Miller, 317 U.S. 369 (1943)
See, generally, Study "Taking in Eminent Domain
Proceedings" and 'The Treatment of Consequential
and Severance Damages in Eminent Dowain' (This
series)., See also, Phelps & Bishop "Enhancement
in Condemnation Cases,’ 7 RIGHT OF WAY 8 (1960);
2 Kaltenbach, JUST COMPENSATION 25 (Apr. 58);
Note, 43 IOWA L. REV, 304 (1958); Kaltenbach,
JUST COMPENSATION, Special Bull, #10, (1959).
ANNOT., "Deduction of Benefits in Determining
Compensation or Damages in Eminent Domain"',

145 A.L.R. 7 (1943).

See, e.g., 1 ORGEL §7.

See La, Society v, Board of Levee Comm'rs,,

143 La. 90, 78 S. 249 (1918).
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(9)

(10)

(11)
(12)
(13)

(14)

(15)

(16)

(17)

(18)

(19

(20)

See 4 NICHOLS on EMINENT DOMAIN 336 (herein-
after cited as "NICHOLS"); Diamond, ''Condem-
nation Law," 23 APPRAISAL JOUR. 564, 574 (1955);
1 ORGEL §65.

See Note, Univ., of Ili. L.F. 313, 324-25 (1960).
See generally cases collected in 1 ORGEL §7 n.
57.

57 W. Va, 417, 50 S.E. 521 (1905).

See discussion at pp. , infra,
Note, Univ. of I1l1. L.F. 313, 330 (1960);
Brand v, Union Elevated R.R., 258 Ill, 133,
101 N.E. 247 (1913).

See, e,g., Kaltenbach, JUST COMPENSATION,
"Benefits" Special Bull. #10 (1959).

Lincoln v. Board of Street Comm'rs., 176 Mass,
210, 213, 57 N.E. 356 (1900).

1 ORGEL 40-41,

3 NICHOLS §8.6203,

1 ORGEL 41,

McRea v. Marion County, 222 Ala. 511, 133 s,
278 (1931).

Note, 43 IOWA L., REV, 303, 305 (1958).
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(21)

(22)

(23)

(24)
(25)

(26)

(27)

(28)

(29)
(30)

Peoria B&C Tractionm Co. v. Vance, 225

ILL. 270, 273, 80 N.E. 134 (1907)

Beveridge v. Lewis, 137 C. 619, 623-24,

67 P. 1040 (1902).

Annot,, 145 A.L.R, 55-58 (1943). Similarly,
an increase in market value, in itself, will
not in most jurisdictions, justify a benefit
as being classified as a special benefit,
Id, at 84-85.

Idem at 77, et geq.

See, e.g., San Luis Valley Irrig. Dist. v,
Nofsinger, 85 Col. 202, 274 P. 827 (1929);
Forest Preserve Dist. v, Chicago Title &

T. Co., 351 111, 48, 183 N.E. 819 (1932).
See Study, “Incidental Losses in Eminent
Domain'" (this series).

"Eminent Domain Valuations In an Age of
Redevelopment: Incidental Losses," 67

YALE L, J. 61, 65 (1957).

Ibid at 65-67.

See nn, 26, 27, supra.

See 9 & 10, Geo, 5, ¢. 57, §2(3)(1919);
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(31)
(32)

(33)

(34)
(35)
(36)
(37)

MeCORMICK, DAMAGES, 524, 526, n.24,

1 ORGEL 45,

See Elks v, Board of Commissioners,

179 N.C. 241, 245, 102 S.E. 414 (1920),

A rough estimate of the cases on the
books prior to 1900 indicates that almost
half of the condemnation actions involved
railroads,

See individual state constitutional pro-
vigions collected in Annot., 170 A,L.R.

at 158-299,

Cal. Const., art. 1, §i4,

137 Cal, at 624,

See n. 33, supra.

See, e.g., Phelps and Bishop '""Enhancement
in Condemnation Cases,' 7 RIGHT OF WAY 8,
11; 2 LEWIS EMINENT DOMAIN 1177 (3d Ed.
§1909); Bauman v, Ross 167 U.S. 548 (1897)
ANROT, 145 A,L.R. 16 et seq.; Kaltenbach,
JUST COMPENSATION, "Benefits'', Spec. Buil,
#10 (1959); Enfield and Mansfield "'Special
Benefits and Right of Way Acquisition"
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(38)

(39)
(40)
(41)

(42)

(43)

(44)

(45)

25 APPRAISAL JOURNAL, 551, 555 (1957);
Note, 46 W. VIR. L.Q. 320 (1940);
McCORMICK, LAW OF DAMAGES 548; Note, 43
I0WA L. REV, 303, 305 (1958),.

Phelps and Bishop "Enhancement in Condem-
nation Cases'' cited at note 37, supra.
Wis, Laws, 1959, § 32.09(3).

W, Va, Code, c.54 art.2 §9.

See, e,g., State v, Jacobs, 5 S.E. 2d 617
(W.Va., 1939); See, generally, Note, 46
W. VA, L.Q. 320 (1940).

Phelps and Bishop "Enhancement in Condem-
nation Cases' cited at note 37, supra;

2 LEWIS EMINENT DOMAIN §465.

See Eutaw v, Botnick, 150 Ala, 429, 43 S,
739 (1907).

Enfield and Mansfield, ''Special Benefits
and Right of Way Acquisitidﬁ,“ 25 APPRAISAL
JOURNAL 551, 555 (1957).

Stoner v. Iowa State Hwy. Comm., 27 Jowa
115, 287 N.W. 269 (1939); Schoonover v,
Fleming, 239 Iowa 539, 32 N.W, 2d 99 (1948);




(46)

(47)
(48)

Electric Cooperative Corp, v. Thurman,

275 S.W, 2d 780 (Ky.App.1955); Common-
wealth v, Powell, 258 Ky, 131, 79 S.W.2d
411 (1935); In Re Bagley Ave., 248 Mich.

1, 226 N,W. 688 (1929); Finley v. Board of
Commissioners, 291 P.2d 333 (Okla, 1955);
Brown v, Beattey, 34 Miss, 227 (1957); but
cf,, Miss, State Hwy., Comm, v, Hillman,

189 Miss. 850, 198 S0.565, 569 (1940).

See also, Annot,, 145 A.L.R, 22, et seq.

See Becker v. Metropolitan El.Ry.Co., 131
N.Y, 509, 510, 30 N.E., 499 (1892),

See Note 46, W.VA. L.Q. 320, et seq. (1940).
Compare, Kaltenbach JUST COMPENSATION,
"Benefits" at n.37 with Note, 43 IOWA L,
REV, 303, 305 (1958) and Phelps and Bishop,
"Enhancement in Condemnation Cases'', 7
RIGHT OF WAY 8, 1ll; Bauman v, Ross, 167 U.S.
548 (1897); Collum v, Van Buren Co,, 223
Ark, 525, 267 S.W.2d 14 (1954); State v,
Powell, 226 S.W.2d4 106 (Mo. App. 1950);
Petition of Reeder, 110 Or.484, 222 Pac., 724
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(1924); State v. Ward, 41 Wash,.2d 794,
252 P.2d 279 (1953), |

(49) Cf., 1 ORGEL 44, n.60; Phelps and Bishop
"Enhancement in Condemmation Casges,' 7
RIGHT OF WAY 8, 11 (1960); Bocard of Commis-
sioners v. Gardnexr, 57 N,M, 478, 260 P.2d
682 (1953); Gallimore v. State Bwy. & Pub-
lic Works Comm., 241 N.C, 350, 85 S,E.2d
392 (1955).

{50) See, e.g., Broadway Coal Mining Co., v.
Smith, 136 Ky. 725, 125 S.W. 157 (1910).

(51) See Annot., 145 A.L.R, 46 et seq,

{52) Wyona & St. Paul R, Co. v, Waldron Co,,

11 Minn, 515 (1866) (Dissenting Opinion).

(53) Detroit v, Daly, 68 Mich. 503, 37 N.W. 11
(1888) (Dissenting Opinion),

{54) See, Enfield and Mansfield, “Special Bene-
fits and Right of Way Acquisitiom', 25
APPRAISAL JOURNAL 551, 558-59, n.28 (1957).

(55) Ibid.

(56) Young v, Harrison, 17 Ga, 30 (1855).

(57) Eutaw v. Butnick, 150 Ala, 429, 43 S, 739
(1907).
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(58) Compare the language in Broadway Coal
Mining Company vs. Smith, 136 Ky. 725, 125
S.W., 157 (1910), where the court recognized
the inconsistency and held that benefits
may be neither set off against damages from
the remainder nor against value from the
part taken:

"The person for whose benefit the
land is taken should not be allowed
to diminish this compensation by
evidence of prospective benefits
that the proposed improvement will
confer upon the owmer. The improve-
ment is not made for the benefit of
the owner of the land., He may, in
fact be strongly opposed to it. In
his opinion it may be of no advantage
to him, and yet, according to the
view of many courts, he must against
his consent not only part with his
land, but be paid for it in probable

benefits, It is, too, a curiocus fact
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that many courts, although holding
to the view that benefits may be set
off against direct injury to the re-
mainder of the tract, refuse to per-
mit these benefits to be set off
against the damage caused by the
loss of so much of the property as
is actually taken for the improve-
ment, Why this distinction should
be made is not apparent, When it is
conceded that the owner is entitled
to compensation for the injury to
the residue of his land - and upon
this point there is entire unanimity
of opinion - why should this injury
be diminished by benefits, and yet
benefits not be allowed to reduce
the damage caused by the loss of the
propexty actually taken? The injury
to the owner, except in degree, is
the same in both instances. The

part taken is lost to him, and the
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(59)
(60)
(61)
(62)
(63)

(64)

(65)

part remaining has been reduced in

value, We therefore submit that there

are only two positions that can be

logically taken - one is that benefits

may be set off against the injury

whether it grow out of the loss of the

land actually taken or the damage to

the residue of the tract, and the

other is that benefits should not be

permitted in any state of case to

diminigh the actual loss sustained,"
(Emphasis added).
167 U.S. 548 (1897).
79 F.2d 139 (1935).
McIntire v, State, 5 Ind, 384 (1840),
Jones v, Clarksburg, 84 W.Va., 257, 99 S.E.
484 (1919).
Hempstead v, Salt Lake City, 32 Utah 261,
90 Pac, 397 (1907).

Henderson & N,R. Co. v. Dickerson, 17 Ky.
173 (1856).
See n,58, supra.
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(66) Phelps & Bishop ""Enhancement in Condemnation
Cases," 7 RIGHT OF WAY 8, 9 (1960).

(67) See, e.g., County of Ventura v. Thompson, 51
Cal, 577 (1877); People v, McReynolds 31 C.A.
2d 219, 87 P. 2d 734 (1939); L. A. County V.
Marblehead Land Co. 95 Cal, App. 602, 273 Pac.
131 (1928),

{68) People v. McReynolds, 31 C.A, 24 219, 87 P. 2d
734 (1939), But cf,, Crum v, Mt, Shasta Power
Corp., 117 Cal, App. 586, 609, 4 P,2d 564 (1931).

(69) 31 Cal. 367 (1866). See also Cal. Pac. R.R.Co.
v, Armstrong, 46 Cal, 85 (1873).

(70) See Beveridge v. Lewis, 137 Cal, 619, 67 Pac,
1040 (1902).

(71) See Study '"Taking Possession and Passage in
Eminent Domain Proceedings"” (This series).

(72) Beveridge case at n. 70.

(73) See text at n. 78,

{74) Beveridge v, Lewis, 137 Cal, 619, 624-626, 67
Pac, 1040 (1902). Cf., Collier v. Merced Irr.
Dist., 213 Cal. 554, 571, 2 P,2d 790 (1931);
People v. McReynolds, 31 C,A. 2d 219, 87 P, 24
734 (1939),
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{(75) See Beveridge opinion at 626, stating:
"Often special benefits, which afford
protection to the land, or will at once
render it more productive, are taken
into consideration in determining how
much land not taken will be damaged.
Only the arbitrary rule of the statute
which requires separate findings of bene-
fit and damage will prevent this, These
are matters, however, which need not be
determined in this case,"”
(76) See n, 61, supra,
(77) 43 C, 2d 13, 271 P. 2d 507 (1954).
(78) 117 Cal. App. 584, 609, 4 P. 2d 564 (1931).
(79) See Gilmore v, Central Maine Power Co., 127 Me.
522, 145 Atl, 137 (1929) where this argument
apparently was raised; 1 ORGEL §93. See also,
Note, 65 YALE L, J. 96, 103 (1955). Cf.,
McCORMICK, DAMAGES 524, 526 & n. 24,
{80) Ibid.
(81) 194 A.C.A, 536 (Aug. 1961).
(82) 145 A,L.R. at 103,
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A STUDY RELATING TO THE
"LARGER PARCEL" IN EMINENT DOMAIN

I, INTRODUCTION

A commentator has noted that there is a strange
colncidence in the arrangement of subjects in Law Encyclo-
pedias: ) Eminent Domain lies between "Embezzlement' and
"Equity," This commentator goes on to point out that the
Supreme Court has indirectly emphasized this paradox; Justice
Brandels once wrote:z'

"Experience should teach us to be

most on our guard to protect liberty

when the Govermment's purposes are bene-

ficient, ... The greatest dangers to

liberty lurk in insidious encroachment

by men of zeal, well meaning, but with-

out understanding."

Justice Holmes, however, in Penusylvanis Coal Co, v, Mahon,
admnnished:a'
e are in danger of forgetting that
a strong public desire to improve the pub-
lic conditions is not enocugh to warrant

achieving the desire by a shorter cut than
the constitutional way of paying for the

change, "

This dilemma, as we have seen in pfior studies, has
been especlally encountered in severance cases, And it re-
flects itself in the subject of this study--the larger parcel--
in a unique way, For the '"larger parcel" concept is a "buckle'
between the treatment of damages on the one end, and the treat-

ment of benefits on the other, A liberal interpretation of the

L,




larger parcel will tend to increase the condemnee's award
insofar as he will likely recelve a greater amount in damages,
But it can just as easily decrease the condemmee's award by
offsetting benefits that a restrictive definition of the larger
parcel would prevent;ﬁ' The question throughout this study,
therefore, is what constitutes the larger parcel, That
question, like many others related to severance cases, defies

a definite and clear-cut answer,

Section 1248 of the Code of Civil Procedure, on the
books now in virtually the same form for 90 years, the court,
jury or referee to ascertain and assess:s'

demed copstituces DOlb & pere of o terger

parcel, the damages which will accrue to the

portion not sought to be condemned, by reason

gg %g:dgzzgsfffe from the portion socught to

"3, Separately, how much the poxtion

be incecast cherein will be bemefittadess”

We are initially met, therefore, with the question as
to what is meant by the word “parcel," On first impression, it
1s likely that the average individual would comsider a parcel of
land to be a unified piece of land measured by known metes and
bounds and usually owned by the same person or persons, Such
lsy view, however, 1is not necessarily the accurate one, either
in law oz the market place, particularly in modern soclety,

The couxts are divided on the determination of the

"larger parcel' concept, Some would restrict the worxd '"parcel”

2,
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to its "ordinary''meaning., For example, & 1915 California case
rejected the liberal definition of the word and concluded that
an examination of the above-~quoted terminology of Section 1248

necessitates a restricted application of the ''larger parcel"

concept:G‘

“"This very language limits in terms
the award of damages to the property taken
and the resultant damages to contiguous
property injured by severance oi Eﬁe prop-
erty taken" [Emphasis added,]}

On the other hand, a Massachusetts court, a number of

years later, examined the word “parcel" as it exists in the

condemnation statutes of that state and concluded as follows:7'

"st, 1926, c,365, under which the
extension of Bay State road was under-
taken, is silent as to the measure of
damages, Reference must be had to
G.L. c,92, {80, and chspter 79, §12,

The section last cited provides that

'in case only part of a parcel of land
is taken there shall be included damages
for all injury to the part not taken
caused by the taking or by the pudblic

i ro?emeut for which the taking is
mades " a9

. "The statutory word parcel, like
the cognate wotds tract and %of ﬁai
no Inva giﬁle meanin In ditierent
conn'ecEEons"EEEs‘e" woras WAy Vi in

gcope. sIs a .
In both the Californiz and the Massachusetts cases the condemmee

sought damages to the "remainder" when the part of the ‘parcel"
taken was separated by land owned by third perscns. It is
probably not surprising to learn that the California court
denied, and the Massachusetts couxrt approved damages in the

3.




case before each of them, The approach to the 'parcel" is

the crux of this study,

II, THE TRINITY APPROACH TO THE LARGER PARCEL,

Virtually all courts in determining whether and to
what extent there exist severance damages or benefits view
three factors. The larger parcel is all that land which (1)
has a unity of use; (2) is contiguous (or has physical unity);
(3) has common owmership (ox title), Whether a particular
court adheres to a liberal or restrictive view of the larger
parcel, it usually concerns itself with all three of these
factors; however, those following a restrictive interpretation
of 'parcel" almost invariably demand all three of these factors
be present, The liberal position, on the other hand, generally
glves primary and paramount consideration to the unity of use
factor. One Califoxnia Court, stating the restrictive view
has said:ai |

""fo recover severance dan:ies there must be

ggiﬁza?f.ffﬁle «es contiguity ,., and umity
This brief and rigid position, though not necessarily reflected
in the cases cited by the same court, may be compared to the
less definitive but more liberal position as expressed in a
recent North Carolina case.g‘ There the court denied the
existence of the rigld trinity and stated:

“"There 18 no single rule or principle
established for determining the unity of

by




lands for the Eurpose of awarding damages
or offsetting benefits in eminent domain
cases, The factors most generally em?ha-
sized are unity of ownership, physica
unity and unity of use, Under certain
circumstances the presence of all these
unities is not essential, The respective
importance of these factors depends upon
the factual situations in Iindividual
cases, Usually un%ty of use is given

greatest emphasis,'
It seems that the rigid position--that which requires

the existence of physical unity as well as unity of use and which
also necessitates that the entire "parcel' be owned in fee by

the same person or persons--was formulated and enunciated in

the mid-Nineteenth Century, The social, industrial and

economic setting to some extent justified such a rigid position.
Commercial, industrial and agricultural development usually was
confined to local self-sufficient units, The modern freeway,

the diversification and specialization that is the hallmark of
today's economy and the present commmications system in general
were almost nonexistent a hundred years ago.

Today agricultural units, commercial establishments
and industries are spread over wide areas encompassing within
thelr geographical purview lands owned by others or properties
in which the owners have various types of interest, not simply
the fee ownership, A parking lot on one side of the street
is often an integral, and indeed an indispensable, part of a
department store on the other side of the street. The taking

of the parking lot can easily and often cause severe, if not

Se




)

total, damages to the 'remaindex" across the street, But in
these cases, as in similar types of instances, many courts
refuse to recognize that the two pleces of property are one
"parcel’s The word "parcel" to a number of courts is still
limited to its Nineteenth Century definition,

But many courts, some more directly than others,
have recognized that the modern economic picture necessitates
a 'restatement" of the concept of a 'parcel'. For example,
in a 1959 Kansas case, Ives v, Kansas Turnpike Authoritz,lo'
the court allowed severance damages despite the fact that the
"remainder" was a mile distant from the point of taking and was
not contiguous with the part taken, The couxt in doing 8o had
to overrule prior case law which it did by stating:

"Be that as it may, the Wilkins case

was decided in 16921, and the condemnation

in the caase before us was in 1955, Courts

take judicial notice of the fact that in the

intervening sixty-four years revolutionary

ch:gies in the economics and practices of

farming have taken place., If the VWilkins

case be construed as authority for the prop-

osition that contiguity of tracts is essential

in every case where the question now be-

fore us 1s involved--we are of the opinion

that it is outmoded and not in harmony with

the modern rule, and to that extent is here-

by disapproved and overruled,"

Throughout the remainder of this study, we shall
constantly be discussing the unity of use factor, There are
some particular problems connected with the unity of use where
the courts are in disagreement, These shall be pointed out.

But on the whole, virtually all courts are in agreement that,

6.




for there to be a larger parcel, there must be unity of use,
However, the courts are in strong disagreement on the other two
factors: contiguity and title, We shall therefore examine
these latter two aspects of the trinity separately to point out
the sharp differences that exist and shall deal with the unity

of use factor in a general, rather than in a specific manner,

A . Contiguitz
1., The Restricted View

While most courts are willing to recognize that in
applying the three criteria for determining the larger parcel
paramount importance is to be given to unity of use, some

courts insist that absolute contigulty is essential, As

Nichols states:ll'

T3 : ar und
0xX arcels8 are to reace
as ;Egegfgseng o; eaEE oEEar, EEE ;; %s no:

nac

essarily a conclusive test, If the land is
actually occupied or in use the unity of the use
is the chief criterion., When two parcels are
physically distinct there must be such a
connection or relation of adaptation, convenlence
and actual and permanent use as to make the enjoy-
ment of one reasonably necessary to the enjoyment
of the other in the most advantageous manner in
the business for which it is used, to constitute
a sggﬁle arcel within the meaning of the rule,
Accordingly, a public highway actually wrought
and travelled, a railroad, a canal, or a creek
running through a large tract devoted to one

ose does not necessarily divide it ianto
ndependent parcels, provided the owner has the

7.
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legal right to cross thz intervening stiip.cof

land or water, But a public highway will ordin-
arily divide the land of a single owner into
separate parcels, even if both parcels are used
for the same purpose, if the use upon each parcel
is separate and lndependent of that upon the other,

"wo distinct parcels s ated intervenin
rivate lan t us togather rox the same
putpose cannot be consldered as one tract, even
ﬂE they are connacted Dy 8 ggfvafe “ai OVer the
ﬂﬁtervenfgg IEEH, unless they are 8o sep~
connected in the use %o whlch they are
:Ea that the in ury or destruction o% one
must necessarily and ently injure the
other," lEEﬁEasEs aaaeﬁi

A nmumber of courts that adhere to the strict require-

1e

ment concede that property separated by intexrvening private land
may be considered as an entire parcel providing the various parts
are "inseparably connected'; however, no case has been found
wherein a court, adhering to the rigid standard of contiguity
has defined or set forth what constitutes an inseparable
connection, Some courts that follow the strict construction of
the concept of "parcel' make an exception in instances where an
existing street or highway severs the "parcel'; in many
instances, however, this exception is allowed only if the
condemnee owns the underlying fee in the road.lz‘ This type
of distinction, as will be pointed out later, is highly
quastionable,

The position of many courts on these points is set
forth by a very recent Rhode Island case where the court
stated: 13.
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"Quite a different situation is presented
when, as here, the two parcels in question
are unequivocally separated from each other
by fixed end definite boundaries, such as a
highway. In such a case {t is generally
held that the two tracts can be considered
as one only when they are so inseparably
connected in the use to which they are

Ao Ry
The restricted position - which now appears to be
the minority one - is best exemplified by two fairly recent
Illinois cases, In City of Chicago v, Equitable Life Assurance
SOcietx,la' the condemnor took a portion of the Society's land
for a free parking area. The land was used as a private parking -
lot of the Society's lessee, Wieboldt Stores, the store
buildings standing across the street from the part condemned,

Both the lessee and the Society claimed that the taking of the

' parking area greatly depreciated the value of the land across

the street, The court refused to allow severance damages,
taking the position that the parking area was distinct and
independent from the property across the street, It stated:

"The defendants contend that the court also
erred in refusing to permit evidence in
support of their cross petition, With this
we cannot agree, In order to recover damages
in an eminent domain proceeding for property
not actually taken, it must appear that this
and the condemned land are contiguous, that
is, they are either physically joined as a
single unit or so inseparably coanected

in use that the taking of one will necessarily
and permanently injure the other,"

The defendants admitted and recognized that the store and
parking properties were not physically connected but weat on

9.
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to argue that they were inseparably connected and, therefore,
should be considered as contiguous, To this the court stated:

(N

"On at least two prior occasions we have had
the opportunity to consider similar state-

ments of fact, In White v, Metropolitan
Weat Side Elevated Railroad Co, 54 111,

620, 39 N.E, 270, 272, the appellant owned
property on both sides of Tilden Street in
Chicago and, although only a portion south
of the strecet was being condemmed, he con-
tended that since the tracts have been
purchased for a common use, they were
contiguous and should both be considered
in the eminent domain proceedings. In re-
fusing to accept this theory, we said: 'If
by the construction and operation of the
rallroad on the lot south of Tilden street
the property of aggellanta lying north of
that stxeet will specially damaged, and
the damages sustained appellants are not
common to the public, t ve & complete
remedy in an action at law to recover all
damages sustained; but where proceedings
are instituted under the eminent domain act
to condemn one lot or tract of land, the
owner cannot bring into that proceeaing
another tract of land, not contiguous and
not connected with the land condemned, no
portion of which has been taken, and recover
such consequential damages as he may have
sustained, But it is said the two tracts
of land were purchased to be used for one
E:zposa as one tract of land, Whatever may
e been the intention or purpose in pur-
chasing the two tracts of land can make no
difference, The two tracts of land must
be considered as they existed when the
proceeding was instituted, At that time
they were separated by a public street,
They were in no manner commected, and never
could be connected without the consent of
the city, which may never be obtained.,"”

YA similar question arose in Metropolitan
West Side Zlevated Railroad Co, v, Johnson,

10,
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159 111, 434, 42 N.E. 871, where a strip
was condemned for hiihway purposes through
a residential subdivision, Again we hel
that, although recovery could be had for
damages to coqzéfuous property not taken,
those parcels ch were separated from
the condemned area by public streets or
alleys were not a proper subject of the
-eminent domain preoceedings., We can see no
reason why we should arrive at a different
result in the present case,"

It is difficult to envision a situation save actual
physical contiguity wherein properties could be more
inseparably connected and wherein one lot could more easily
be considerad but.part of the larger 'parcel', The dissenting
opinion asserted that the properties were so interrelated as to
warrant thelr consideration as a esingle unit:

"On this record, I consider the land not
taken (the store property) so close in
proximit{, 80 inteﬁfally connected, and so
unified in uge with the land taken (the
customer parking lot), as to permit evidence
of damage to the land not taken,

'"While it is often said that the tracts must
be 'contiguous', it is generally recognized
that physical touch or its lack is not
conclusive, For the basic test is unity of
use, See 6 A,L.R, 2d 1197-1237, To say here
that the store groperty i8 used for retail
merchandising while the parking property is
not, strikes me as unrealistic, The lot is,
of course, used for parking - but for store
customers, In a crowded metropolitan area,
this may be not only 'convenient and bene-
£icial' but vital., It seems clear that the
parking lot 18 an integral part of the
Wieboldt retall operation, and if as a result
of condemming the parking property the
market value of the store property declines,
there should, in g:stice be compensation

for land damasged but not taken, TIllinois
Constitution, art, II, sec, 13, S.H.A."

11,




The Illinols court reaffirmed its position in 1959

in City of Quincy v, V, E, Best Plumbing & Heat Supply Co,l>®
There, in connection with the acquisition of an off street

parking facility, the city condemned & lumber yard belonging
to a lumber company, The company's mill property was located
three blocks away from this lumber yard and it claimed
severance damages to its mill property even though it was
located three blocks away, The trlal court permitted the
introeduction of evidence concerning such damasges and, as a
reéult, the lumber company received an award of $30,000 as
damages to its mill property., The Supreme Court of Illinois
revérsed this award, In so doing, 1t stated:

‘e have previously determined that in oxrder
to recover damages in an eminent domain
Eroceeding for property not actually taken

t must appear that this and the condemned
land are contiguous, that is, they are
either physically joined as a single unit

or 80 inseparably connected in use that the

- taking of one will necessarily and permanentl

injure the other, City of cago v, Equitable
Life Assurance Society of the United States,
8 Ill. 2d 341, 134 N.E. 24 296,"

. [} - ® * ] »

e fall to see how the mere facts that there
was little or no duplication of use or
facilities upon each property, that all sales
were made from the lumber yara, that the office
was only on the lumber yard proEerty, and that
the operations conducted on eac progz:ty were
an integral part of the one unified iness,
render one property necessarily and permanent-
ly damaged the taking of the other, Such
an assumption would presupgose that no area

or 8ite was avallable at aill to re-establish

12,
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the lumber yard oper;ation and facilities., The
owner has not met this buzrden and these
properties are not proved to be contiguous
within the requirements laid dnﬁﬁ'ﬁz:tﬁrs'bourt.
The most that can be said is that these
properties are convenlent and beneficial to one
another, as were the properties in the City of
Chicago v, Equitable £ifa Asaurance Society,

for the purpose of this proceeding, be con-
sidered as a single propgrty.“ _’

Throughout these cases adopting the restricted view
of the larger parcel, there is often an implicit and at times
an explicit feeling that to allow severance damages foxr property
not contiguous with that taken would, in effect, accoxrd the
condemnee business losses, There are times when the liberal
position produces this result, but in the vast bulk of these
cases, the liberal position affords the condemnee not business
damages but an actual and recognized depreciation in the market
value of the "integrated'property. A department store or other
retail establiahmant, particularly today, is greatly dependent
upon parking facilities, A willing buyer would seldom pur-
chase such an establishment without adequate parking space,
Merely because the parking facility is across the street does
not change this economic fact of life, The taking of the
parking area manifestly may depreciate the market value of
the retail establishment, Similarly, industrial firms, like
lumbexr companies, often maintain warehouses and other storage
areas in the general vicinity of the principal plant, These
nearby facilities are usually an integrated phrt of the whole

13.
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operation, A willing purchaser would seldom buy one part of
the operation without buying the other, The storage area
appreciates the value of the plant; the taking of the storage
area depreclates the 'remainder'. Moreover, mining properties
are usually located in close proximity to their manufacturing
and processing plants, For example, rock and gravel enter-
prises usually locate and build their processing plants in
the same vicinity as are the mineral deposits, At times the
plant is separated from the deposit area by highways or
intervening privately owned lands, But all the lands owned
and operated by the rock and gravel companies are inseparably
connected, The taking of the lands containing the mineral
deposits directly causes depreclation in the value of the
nearby plant, A buyer would not purchase ¢one without the
other, In all the above type of cases, adherence to the
restrictive view of the larger parcel, is not realistiec,

2. The Liberal View
The liberal position regarding contiguity recognizes

that, as a general rule, physical contiguity is necessary in
order to establish the larger parcel., It is, however, a
requisite that is readily discarded when the facts of the
particular case realistically call for a recogniticn that
contiguity is of less importance to the manner in which
property interests are bought and sold on the market than is
the propexty's location, relation to the other land, and

145,
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integration and use with other proximately located property,
Unity of use, therefore, is the paramount consideration - and
if such unity exists, contiguity is ignored.

This position 1is well set forth in a leading federal
case lavolving the question of the larger parcel. 1In Baetjer
Ve United statesl®* the Court of Appeals for the First Clrcuit

was faced with the following facts: The condemnee, a trust
assoclation, owned some 30,000 acres of land, two-thirds of
which was located on the island of Puerto Rico and the remainder
on a smaller island located ten miles off the ceast of Puerto
Rico, On both of these islands, the condemnee owned and
operated sugar mills, docks, warehouses and railways which it
argued were all devoted into an integrated whole toc the business
of growing and refining sugar, The main processing plant was
in Puerto Rico but many of the other facllities connected with
the business operation were located on the smaller island,
The federal government condemned a significant portion of the
condemnee's property located on the smaller island, The
appellate court, overruling the trial court, held that the
condemnee's property on the island of Puerto Rico had been
severed in a legal sense, when the govermment condemned the
lands belonging to the condemnee on the smaller island, The
court said:1’s

"Integrated use, not physical contiguity,

therefore, is the test, Physical contiguity
is important, however, in that it frequently




has great bearing on the question of unity
of use, Tracts physically separated from
one another frequently, but we cannot say
always, are not and cannct be operated as

a unit, and the greater the distance between
them the less is the possibility of unitary
operation, but separation still remains an
evidentiary, not an operative fact, that is,
a subslidiary fact bearing upon but not ne-
cessarily determinative of the ultimate fact
upon the answer to which the question at
issue hinges,"

The court went on to note that the condemnee should be alléwed
only the depreciation in the market value of the remainder and -
that business losses, as such, remain non-compensable, .

One of the early state court cases in this country
adhering to the liberal position is a Vermont case, Esgsex

18,

Storage Electric Co. v, Victory Lumber Co,. In that action,

the condemnor condemned a piece of land adjoining the Victory
Lumber Company's wmill, The lumber company sought damages to the
"remainder'' which was a tract of land separated from the mill

by a parcel of land owned by a third person., Despite the fact
that the intervening property was owned by a private party,

the Vermont Supreme Court held for the condemnee, It stated:

“The arEument is that it is only contiguocus
lends that can be considered as one piece in
the assaessment of damages in condemnation
cases, and, inasmuch as the hardwood does

not stand on land contiguous to the land taken,
nothing can be allowed for its depreciation,
While there are cases agparently su; porti:g
this claim, and expressions are to be fou

in our own cases consistent with it, contiguity
is not always the controlling question,
Generally speaking, the rule contended for by
the plaintlff affords a correct basis for the
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Commonwealth,

assessment of damgges, but it does not in all
cases, UWhere two or more pleces of real estate,
though separated even by an intervening fee,

are used as one enterprise, and constitute
fairly necessary and mutuaily dependent

elements thereof, they are in the eye of the
law a single parcel, and the taking of one
necessitates payment for the injury to the others,
To state the proposition in its usual form, the
damages Iin such cases are to be assessed by
comparing the value of the whole enterprise
before the taking with the value of what remains
of it after the taking,"

Another New England case, often cited by commentators,
took a similar position, In Trustees of Boston University v,
13, the Supreme Judicial Court permitted the
condermee to recover for severance damages to the remainder
despite the fact that the remainder was not contiguous with
that part of the property taken but was diagonally across a
public street, Adhering to a liberal view of the word "parcel",
the court held it is proper to allow for the diminished value
of such property since all the University land involved was
adopted for the use of a site for university purposes and was
not so fit after the condemmnation action. In taking this
position, the court noted that the English cases tended to favor
the condemnee'!s position:zo'
"The English cases tend in favor of the
B:titianer. Holditch v, Canadian Northern
tario Rallway, [1916] 1 A,C, 536, affirminﬁ
Canadian Northern Ontario Railway v, Holditch,
50 Canada S.C, 265, arose under a statute which
provided for "full compensation ¥* * % to all
persons interested, for all damage by them

sustained reason of the exercise of such
powers," Privy Council held that this
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language did not permit an award of damages
for injury to other lands of the petitioner,
divided from the lands taken by public ways,
unless ‘the lands taken are so conmected
with or related to the lands left that the
owner of the latter is prajudiced in his
abllity to use or dispose of them to ad-
vantage by reason of the severance' (Horton
v, Colwyn Bay & Col Urban District Council,
[1908] 1 K,B, 327), but that theegueation,
whether the lands are so connected or related
as to constitute s single holding, depends on
the circumstances, The same principle was
applied in Sisters of charigg of Rockinghan
v. The King [1922] 2 A,C, 315,"

It 18 interesting to note that the liberal English
position on this matter i1s consistent with the positions taken
by the courts in that country on related damage and benefit
questions, VBecause of the highly developed industrial and
commercial economy in that country, England for many years has
taken a realistic view of the market and of the factors that
shape market value, As other studies in this series have indi-
cated, American courts apparently have only recently begun a
reappréisal of the many rigid rules that formerly were laid dowm

in an era quite different from the modern one,2l®

A 1959 Kansas case, Ives v, Kansas Turnpike .
Authoritz,zz' appears to have adopted a vanguard position., 1In
that case, the condemnee ovmed two tracts: One 80 acres and
the other 160 acres were located one mile distant from each other
at their nearest points, The condemmox took some 45 acres of the
60 acre tract but nothing from the 160 acre tract, Foxr over 17

years the two tracts had been farmed as one unit, The court
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nonetheless, held that the two tracts could be considered as
one unit and the condemnee should be allowed severance damages
to the 160 acre tract, The court went on to point out that
the rule that it was adopting '"is founded on loglc and every-
day justice' but, added the court, the decision in that case

was not to be

“"construed as 'opening the doors! to far-
fetched and unfounded claims on the part
of condemmees in all cases where they happen
to own other nearby tracts which it
said are incidentally or remotely affected
the taking -~ rather it is confined to
the facts before us which conclusively
establish the integrated use of the two
tracts to be such that in the eyes of the
law they are considered as 'one 240-acre
farm unit! for the purpose of assessment

of damages,'

Before leaving this section and discussing the
California position, it is well to emphasize again that the
liberal rule regarding the larger parcel not only affects the
scope of damages but also the scope of benefits, An example
of this 1s a very recent North Carolina case23' where the
condemnor sought to include a non-contiguous tract of land as
part of the larger parcel when another tract of land across a
public street was being condemmed, As the court expressed it:

"It must be assumed that the respondent

desired the inclusion of tract No, 3 because

it proposed to offer evidence that this

Eortion was benefitted by the Expressway, It

8 evident that petitioners desired it ex-
cluded for the reason that, in thelr opiniom,

they could show no substantial damage to this
area by construction of the Expressway."
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Despite the fact that the ‘''remainder'' was not presently
being used, the court concluded that it was nonetheless part
of the larger parcel and permitted its inclusion for the
purpose of offsetting special benefits assumedly resulting from
the construction of the improvement, In so ruling, the court
said that:

"The law will not permit a condemnor or a

condemnee to 'pick and choose' se ts

of a tract of s logically to be con-

sldered as a unit, soc as to include parts

favorable to his claim or exclude parts

unfavorable.”
As indicated throughout this study, the courts adhering to the
liberal position are in tune with the realistic operations of
the market place, Whether and to what extent the California
courts are in step with the modern rule is the subject of our

next inquiry,

3. The Californis View
Until a few years ago, it was quite clear that

California adhered to the restrictive view of the‘larger parcel;
indeed, California wes the leading exponent of this position
and its cases were often cited‘by other courts, Now, however,
there is some room for doubt as to how stringently California
abides by its former position, Recent cases in this state seem
to indicate that California still adheres to the rigid rule,
though with some judicial qualms resulting in some judicially
created jerry-built distinctions,
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The strict contiguity requirement was set forth by

the California Supreme Court in Oakland v, Pacific Coast Lumber

24,
& Mill Coa in 1915. 1In that case, the city condemned a

warehouse in which the defendant had a leasehold interest, The
latter grgued that because the warehouse and a mill several
blocks away were used as a unit, it was entitled to severance
damages for the reduction in the value of the land on which the
mill stood, In essence, the defendant sought the adoption of
the unity of use criterion to the exclusion of others in
ascertaining the larger parcel, The trial court rejected the
defendant's position, On appeal the Supreme Court of California
strictly construed §1248 of the Code of Civil Procedure and
stated:

"And we are satisfied that the ruling was
correct, Certainly it was correct in that
it could not be said, within the Ehysical
terms and definitions of a 'parcel!, that
noncontiguous upland, separated by hundreds
of feet of other rivatelggsgerty from tide
and submerged lands, cou th the latter
form a single parcei. Nor, indeed, 1s this
contention very seriously argued, It is
ingisted, however, that a liberal definition
should be given to 'parcel!, and that unity
of use should be regarded as the controlling
and determinative factor in the solution of
this question whenever it arises, But if
unity of use is the controlliang consideration,
it can matter not how far in fact the g:eces
of land are separated, A factory may in
one country, its warehouse in another, its
rincipal sales agency in a third; any inter-
erence with any of the three Eroperties
would of necessity be an interference with
the unity of use of them a&ll, and if appellant's
position is sound, damages to the other two
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may be recovered for a taking of or an

injury to the third, Indeed, this is but

another way of phrasing the real contentlon

of appellant, as quoted above from its

brief, that business is ptogerty, and when

the taking by the state or its agencies

interferes with, impairs, damages, or de-

stroys a business, compensation may be

recovered therefor, We are not to be under-

stood as saying that this should not be the

law when we do say that it is ngt our law,"

Though the defendant argued in the altermative that
it should be accorded business losses, it did not rely solely
on that line of reasoning but emphasized that the taking of the
warehouse depreciated the market value of the mill., The court,
however, interpreted the claim as one for business damages,
While at times these items may be difficult to distinguish, it
does not necessarily follow that business losses and market
depreclation are inseparable in these type of situations, When
the “"remainder" of a larger parcel is damaged because of the

taking of a part of the parcel, resultant damages can be

directly attributable to depreciation in the warket value of the

realty and improvements thereon and need not be attributed to,
and rightly should not be attributed to, the business located
thereon,

The rigid position regarding contiguity as set forth
in the Qakland case has been repeated by California courts on

numerous occasions, For example, in Atchison, Topeka & Santa
25,
Fe R, Cos Ve Southern Pacific Company 3 the court emphasized

that actual physical contigulty is essential, Without
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analyzing the problem any further other California courts have

apparently approved the Qgkland rule, See:

City of Stocktom v, HﬂrEngo;zﬁ'

East Bay Municipal Utilities Dist, v, Kieffer;27+

City of Menlo Park v, Artino;za'

County of San Mateo v, Christen, 29.

The first possible breach in this rigid position is
found in a 1948 case decided by the Supreme Court of California,
People v, Ocean Shore Railroad, Inc.30%¢  In that case the court
found neither actual comtiguity nor unity of use, The property
involved was a strip of land which had formerly been the xoadbed
of defendant's railroad, and the strip served to link areas of

land otherwise separated, However, the railroad, after dis-
continuing its operations, was found to have abandoned its
easement over the strip, The court, therefore, held that there
was no physical contiguity in addition to unity of use, and
denled severance damages to the remaining land, The court, how-
ever,stated:;

"It is next urged that the whole roadbed

is susceptible to a common use which is
inherent in its nature, that the parcels
north and south of Sharp Park were in-
separable in use, that there was a unity

of use and that the whole roadbed, although
not physically contiguous, would be con-
sidered in the nature of a single parcel
for purposes of severance damsges, Undar
section 1248 of the Code of Civil Procedure,
however, contiguity is ordinarily ecsential
and the oWt 18 n&f SRTICLI6d t5 BeVEYance

damages for injury to other separate and
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independent parcels, See City of Oakland
v, Paclfic Coast ILumber & Mill Cos 171
Cal 392, 3%8, 133 P 705; Atchison T, &

S. F, Ry, Co. V. Bouthern Pac, Co. 13 Cal
App 24 05, 520, 57 P 2d 575; City

Stockton v, Eli ngwood 96 Cal AEE 708
745, 746, 275 P 228, Ihere may_ right
5 to an award of severance amages 1In Bome

:ano ahela

Ravigation Co. v. United étates 145 US

iﬁ d;.s S Ct 622, 37 L Ed 463," (emphasis
e R

6 Cal 2d 737 59 P 2d 80

The cases cited by the court, indicating that physical contigu-
ity is not necessarily involved, the taking of public utility
facllities and, in these instances, courts generally are willing
to ignore the contiguity requirsment.Bl’

The assertion in the Ocean Shore case that contiguity
is 'ordinarily" essential is dictum and, in addition, was not
further explained, This phraseology was quoted, however, by
a subsequent case that is of considerable importance., In People
Ve Thomgson,az'
and slough in an effort to replace an existing highway with a

modern freéway. The highway, Route 101, bisected the

the state was condemning a strip of a farm

defendant!s land, The part west of the highway was vacant beach
property boxdering the Pacific Ocean and the part east of the
highway was part farm land and part swamp. The state condemned
the 12 acre strip paralleling the highway on the east. The

~road was to be constructed on this strip for northbound traffic

and the old road was to be retsasined forﬂsouthbound traffic,
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The principal question in the case was whether the defendant
was entitled to severance damages for the reduction in value of
the remaining land, The state admitted that the defendant was
entitled to severance damages but only for the decrease in the
value of the landward property rather than the seaward property.

Although the case involved a number of technical and
tangential points, the court apparently reaffirmed the Oakland
position regarding the larger parcel and the necessity forx
contiguity. It assumed that contiguity had to exist in order to
accord the defendant severance damages. But the court was able
to find contigulty by holding that the existing highway was not
owned in fee by the state but rather that the state merely had
an easement and that the underlying fee was owned by the adjacent
property owner, Thus, contiguity, the court indicated,
existed.33' |

The court also seemed to suggest that the right of
the property owner to cross back and forth between the parts of
his property was impalred and that for this loss of access, the
property ownef should be compensated, In adopting this second
line of reasoning, the court apparently ignored its prior

decisions that circuity of travel and diversion of traffic, as

“such, were non~compensable, The result of this holding suggests

that an owner whose land is crossed by a highway easement has
greater protection against the police power than the usual abutting

land owner.aa‘
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While the result of the case is one that is approved
by the consultants, the rationale employved ig¢ somewhat
questionable., It does not seem sound or realistic to distinguish
these types of cases Dased upon the factor as to whether the
property owner owns the underlying fee in a public street, The
court, of course, faced with the QOakland rule, considered it
more appropriate to "find" contiguity in order to distinguish
rather -than overrule the holding in the QOakland case, It is
true that some courts in other juriadictions have made similar
distinctions >* but such fine lines sre hardly ever taken into
consideration by buyers and sellers on the market and, indeed,
few of them would ever be cognizant of this legal distinction,

Another important facet of the Thompson case is the
fact that there was not a present, existing unity of use between
the severed portions of the property. We shall later return to
this point but note it now to point out that because of this
fact, the court probably needed to f£ind contiguity in order to
hold for the condemnee, Paradoxically, a straightforward
renunciation of the Oakland rule, coupled with a f£inding that
there waes no contiguity, would probably have denied the condemnee
severance damages in question, based upon the fact that there
was no present existing unity of use,

In a 1960 District Court of Appeals case, People Vv,

36,

Chastain, the court reaffirmed the Thompson case insofar

as that case held that the loss of the right of access of a
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property owner to go back and forth across the highway between
the two portions of his property is a compensable damage, Since
in the Chastain case there existed a prior unity of use, it

was not necessary for the court to determine the question of
contiguity; indeed, iﬁ is possible that the property owner did
not own the underlying fee and that there was not contiguity.

The California position regarding contiguity, there-
fore, is far from crystal clear, But a careful analysis of the
cases strongly suggests that the courts still adhere to the
Oakland position which makes actual physi&él coﬁtiguity necessary
to the existence of the larger parcel, In limited situations

— they may try to circumvent this imposed restriction, The

~ Thompson case, as reinforced by the Chastain decision, is an
indication that the California courtes may attempt, if at all
possible, to award condemmees for severance damages via an
indirect route, Yet, even in these limited areas, such judicial
legerdemain not only 1s confusing but is also somewhat in-
consistent with holdings in simigat tﬁpas of cases that deny
abutting property owners damages fesﬁlting from the proper
exercise of the police power, The California approach, there-
fore, is both outdated and internally inconsistent, Moreover,
in a great many instancee it is likely to lead to amn inequitable

result,
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4, Recommendations

The restricted approach to the larger parcel, as
exemplified by the Qakland case and the many cases both in
California and elsewhere that follow that rationale, can no
longer be justified, It is not in tune with the market place
nor, indeed, with many modern courts that recognize that streets
or intervening properties are quite often factoxrs which in no
way impair the value of the total properties or the practice
of selling or buying them as a unit; indeed, a street, rather
than dividing the property, often i8 & factor which unites
property and enhances its value,

llodern commercial and industrial establishments, as
indicated throughout this study, tend at an increasing rate to
operate as Integrated parts throughout a general area and are
tending less to operate upon one site measured by rectangular
metes and bounds, The method of buying and selling cannot be
reduced into neat square packages for the sake of simplicity,
Condemnation law must accept the law of the market, To do less
is to deny just compensationm,

The Qakland case, however, is undoubtedly coxrect
when it states that by completely discarding the contigulty
rule, courts will be "opening the doors" to farfetched and
unfounded claims on the part of condemmees, This fear, how-
ever, may be alleviated by imposing two restrictions on the
liberal rule, First, a statute rectifying and overturning the
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present rigid rule could indicate that only property in the
proximate vicinity of the part taken could be considered in
ascertaining the larger parcel, thile, at times, this
restriction may block an otherwise justified claim, it is be-
lieved that in the vast bulk of cases the "remainder' will be
in the general neighborhood, Accordingly, if such a rule and
such a limitation is adopted, there is no great threat that
the courts and condemnors would be subject to speculative and
imaginary claims for compensation based upon the larger parcel
concept.,

The second limitation that should rightfully be
imposed upon a liberal view involves the iInterpretation of
unity of use, There is language in the Ocean Shore case which
might possibly suggest that in order to establish the larger

37. However, that

parcel, there must be a present unity of use,
case can also be read as holding that a present unity of use is
only necessary when properties are not contiguous.as' Indeed,
the Thompson case states that it is not necessary for there to

be a present unity of use, providing the property is contiguous,
The Thompson court indicated that if the property is contiguous,
as was found in that case, then there need only be no disunity of
use, i.,e,, the use of one part of the parcel in a way that is
inconsistent and not in conformity with the use of the other
part, The question, therefore, is whether there need be a

present unity of use in order to establish the larger parcel
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when the propertlies in question are not contiguous,

In the Baetjer case discussed above and in one or two
other cases, it is suggested that a present unity of use is
not necessary even though the properties are not contiguous.39‘
Most courts adhering to the 1liberal position, however, apply the
restriction that when properties are noncontiguous, there must
be a present existing unity of use in oxder to claim damages
to the larger parcel.40' This limitation upon the liberal
position, though it does not and should not exist when the
properties are actually contiguous, appears to be a sound onse,
In addition to the first restriction to the liberal rule (as
suggested above), this second limitation should completely
dispel the fears as expressed in the QOakland case that the
adoption of the liberal concept of parcel will "open the doors"
to unfounded claims. Since the property claimed to be part of
a larger parcel must be in the proximate vicinity of the part
taiken and since both portions of the property must be presently
devoted to an existing unified use, it is doubtful that

unfounded claims for damages would be successful,

B. ITITLE
1. The Restricted View
In addition to unity of use and contiguity, there
is one further element ''meeded”" to establish the larger parcel -
unity of title. This third criterion is generally accepted by
the majority of courts and is undoubtedly a proper one, at
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least to the extent that it requires the condemmee, in defining
his larger parcel, to establish an ianterest both in the part
taken and an interest in the remeinder he claims to have been
dameged. To do otherwise would patently permit an individusl
to obtain compensation for the taking or dameging of property
in which he has no interest whatsoever,

But to hold that the condemmes must have some
interest in both the property taken and in the property
damaged 1s not to say he must necessarily have title in both
pleces of property. We are, therefore, confronted w%th the
problem as to whether or not title per se = and not simply an
ownership of a property interest - is to be a sine qua non in
establishing the larger parcel, The general rule in the
United States, with some notable exceptisns, is that in order
to establish the larger parcel, unity of title is necessary.
The leading case setting forth this requirement is United States
Vv, Honolulu Plantaticn Co.al

government sought to condemn some 740 acres which the defen-

In that case, the federal

dant held under long~term leases. A third party ouned fee
title to the leaged property. The defendant owned some
amounts of land in fee which were not being condemned. Each
of the leases contained a condemmation clause. The question
was whether the defendant ghould be allowed severance damages
due to injury to the larger parcel. The court saild:

"As to these individual parcels of land, fee

title was vested, respectively, in other
estates and individuals, Plantation had long
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leases on each parcel, and a claugse of each lease
divested auy iInterest or estate of Plantation upon
condemmation. This condition subsequent destrog:d
any property interest of Plantation therein, T
andowner received all compensgation for the
property. Therefore, this situation falls squarely
upon the grinciple‘fbllowed by the Trial Court as
to the Oahu Sugar Company lease, and upon this
ground alone this award must be reversed."

The court, therefore, decided this case based upon the simple
fact that there was a termination clause in the lease and,
consequently, the lessee had no interest in the condemmation
award., The court, however, went on to state:

“Although, disposition has thus been made of
errors, claims and theories of the experts, it
behooves us to consider whether Plantation is
entitled to compensation, without regard to the
clauses of the respective leases . . . It is
the estates in the separate parcels which must
be connected., If, therefore, the fee owmer of
one tract holds lesser tenure in the tract
taken, there can be no additional compensation
for this reason. The lanation is t_the

1s the integer, e condemnor takes t
particular ground. The whole structure of
rights imposed upon this nd are destroyed.
Compensation is pald b e parcel, Of course,
a lease upon one parcel of land cannot be a part
of the fee simple estate of another parcel.”
{emphasls added)

While the position above, as expressed by Judge
Fee, ig dictum, it does represent the prevailing rule. This
rule hag also been expressed in the various texts as follows:

"Tracts held by different titles vested in
different pérsons cannot be considered as a
whole where it is claimed that ome is inei-
dentally injured by the taking of the other
for public use, is is the rule although
the owner of the tract taken holds an interest
in the roE:rty claimed to be damaged and
although the two tracts are used as one,"
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A number of cases, mostly in other jurisdictions,

have rigldly and strictly adhered to the title requirement,

For example, in a Tennessee case, Tillman v, Lewigburg &
2L§,_§9.43, &8 rallroad condemned a right of way through

land owned by a husband and wife as tenants by the entirety.
The wife was unable to recover damages to a tract of land
owned by her, individually, lying across the turnpike from
the other tract and used in comnection with it based upon the
fact that there was no unity of title.

Similarly in an Indiana case, Glendenning v.
§5§g;gx,44 the defendant owned a tract of land lying north
of the proposed road and he and his wife owned a tract lying
south of it as tenants by the entirety. The taking was on one
of the two tracts. There the court ruled that in deterwining
the amount of special damages sustained, severance damages
could not be grented one fee owner for the taking of the
property owned by different proprletors. Omn virtually the
same facts, an Iowa court also denied severance damages.

In Mclntyre v, Board of County Cgmmisgionars.46
the defendant T, W. McIntyre owned the wegterly 80 acres and
his wife, Ruby, owned the easterly 80 acres of property which
was operated as a single farm by their son. In an acquisi-
tion for highway purposes across both the east and west 80
acre tracts, the defendants contended that the farm was to

be considered ag one entire unit for the purpcose of
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ascertaining severance damages., The trial court held that
each 80=acre tract was a separate unit, and this ruling was
upheld on appeal when the court held:

"It is true that in a great majority of the
adjudicated cases the taking was from only ome
of the tracts used in conjunction with another
tract or tracts owned bg another but used
together as one uanit, while in the case before
us we not only have a diversity of ownership of
the two tracts used and operated as one farm
unit, but we also have a taking from each tract
in question. However, the same general princi-
ple must apply, i.e., the pleces of land alleged
to be a single tract must be owned by the same
party, and one owner is not entitled to recover
compengation for land taken from him because of
alleged damages resulting to that portion of his
land remaining on account of the taking of land
belonging to another even though, as under the
facts of this case, the two tracts had been
farmed and operated as a unit,”

And in State v. Superior (:gm:t:,"7 the Washington
Supreme Court denied severance damages since there did not
exist a unity of title regarding the parcels in question,
Parcel "A" was in the name of Harry A, Morrison, part of
which was being takem in the condemnafion action, Jeannette
Wirt and Irene Morrison owned adjacent tracts ("B" and *C"),
The latter parties sought to receive damages for the taking
of Harry A. Morrison's tract, basing their case upon the
fact .that there was an oral agreement that legal title to
all three tracts was to be held jointly by the three parties.
The court first concluded that, due to thes parcl evidence
rule, the defendants could not c¢laim an interest in that
tract which wag being taken. It further gaid:
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“"The fact that the three tracts are used as one
farm, inasmuch as the ownership is divided, does
not entitle the ownets grelators) of adjacent
tracts (tracts '"B" and “"C') to damages. If
Harry A. Morrison has, in addition to his owner-
ship of Tract "A", an interest short of actual
ownership in tracts "B" and “C" owned by the
relatorg, and vice versa, each relator, ocwners
of tractg '"D" and ""C", have an interest in

tract "A" to which Harry A, Morrison has title,
that would not entitle relators to recovery of
damages to any tract except the one over which
the private way of necessity was condemned,

which in the case at bar is over the tract

owned by Harry A, Morrison . . . the damages for
taking a rifht of way are baged on ownership of
land actually taken and are limited to lands
held under the same title.'

In property law and in the law of security trans-
actions, the concept of title has undergone a major re-
evaluation thus far in the 20th Century., The courts are
more prone today to view the concept of title in its
realistic context and to fecognize that interxests in property
are matters of substance, not matters of form, The market
place, too, views property by its utility and its relation-
ghip with other properties, not by bare naked 'title’’'. In
view of this transformation both in the legal approach and in
the economic approach to property, it is questionasble whether
the rigid position, as exewplified by the above cases, is
a proper one.

2, The Liberal View.

Not all courts, however, rigidly arply the titie

per se criterion, Given unity of use, many courts are

willing to include within the larger parcel tracts of land
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wherein there is no unity of title but there is a realistic
unity of ownership. In many instances, particularly in the
modern economy, individuals may own in fee one parcel and
have a long=-term leasehold in an adjacent parcel; and both
parcels may be, and often are, put to a common unified use.
In numerous instances, commercial, industrial and agricultural
operations are based upon long~term lease arrangements wherein
the "owner' conducts the buginess by acquiring contiguous
leaseholds. The use of leases has become increasingly wide-
spread because of favorable tax considerations, e.g., the
sale lease-back arrangement, The formation of shopping
centere and other gimilar commercial ventures is often
accomplished by the making of a group of long~term leases,
to avold large capital outlays for land. To the buyer in
the market a parcel unified by leases is of no less economic
importance and, perhaps even more bencflcial, than a parcel
unified by fee ownership.

Some courts have recognized this fact of life.
For example, in Arizona, where the applicable condemmation
statute is exactly the same as in California,43 the high
court of that state in a unanimous decisilon granted severance
damages to the larger parcel despite the fact that all seg-
ments of that parcel were not owned in fee by the condemnee.

In State v. Carraw,ég the Highway Commission commenced to take

the property in question in 1933 but the trial did not come

about until 1939, The defendants operated a cattle business
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over the feollowing lands, parts of which were taken by the
condemnation:
{(8) Patented lands owned by the defendants;
{b) Lands owned by railroad company but leased
to defendents on a year to year basis;
{c) State lands leased to the defendants for
5 years; and
(d) Land beleonging to the United States (in which
the defendants had a permit at the time of
the trial but did not have one prior thereto).
The defendants claimed damages to all the interests listed
above due to the construction of embankments, barbed wire
fences, etc. on some of the property., While there were
numerous types of interest involved in this damage actioen,
the trial court failled to differentiate between these various
interests and allowed defendants to receive full damages
subject only to an apportionment among the wvarious intereste
holders (Arizona at that time had an apportionment statute).
In upholding the right of the defendants to recelve severance
damages for injury to the "larger parcel", despite the fact
that some of these parcels were not owned in fee by the
deferdants, the court said:
"There are cases which held that non=-contiguous
rieces of land are not included in statutes of
tbis nature as being portions of a 'larger

pareel', damaged though not taken by condemna=
tina, wﬁea the intervening pleces of land are
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in different ownership. State v, Bradshaw L.
& L, Co., 99 Mont, 95, 43P, 2d o/4, Whille Ve
mow of no cagses precisely in point, we think
the more equitable rule 1s that when the

larper parcel' at the time ol the condeunation
g hald and uged by one party Ior & common
ourposge, even though hisg title ereto varies
poth In guality and quantity, that it 1
falyly within the terms of the subdivision.”
Arlz, statute §Z/-% whic 8 the
exact language of §1248 (1)(2)). (emphasis
supplied)

0

In Corpug Juris Secondum, it is stated:s

"o « o o the fact that several tracts are owned

by different persons does not preclude them as

being regarded as one where they are contiguous

and are ussd in common by the owners under a

contract or other arrangement and the tract 1s

more valuable by reason of that use than if

usad separately."

Under the liberal rule as thus stated, it is quite clear
that unity of title 1s not essential where a common lessee
uses contigucus property owned by others. Thus & party
holding two separate leases on contiguous pieces of property
owned by different persons is allowed severance damages if
the taking of part of one leasehold damages the adjoining
leasehold interest,

In an 1584 Illinois case, the condemmee owned
ten lots and had a lease on four others, He operated them
all in common, The ccurt held that a taking by a railroad
company of a right of way across the leased lots severed
the property and entitled the condemmee to recover the

depreciation done to the remainder of the property during
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the balance of the term 0f the lease, Similarly, in

County of Smith v, Labore,52 an 1887 Kangsas case, a father

and two sons each owned e quarter section of land, These
three tracts adjoined each other and were used as grazing
land by the three members of the family who were partners in
the cattle business they conducted upon all three properties.
The water was on the land of the father. A highway was laid
across the land separating the water from the grasing land
of the sons. In holding that the separation of the grazing
land from the water injured the value of the land as a whole
the court gaid:

"We suppose it will be admitted that any one of
the Lagores would have a right to an award of
damages for all the loss wh he might sustain
by reason of having his own grazing land separated
from his own stock water, But that is not pre-
¢isely the case. In this case the grazing lands
of Lewis W, Labore and Arthur C., Labore were
separated from the stock water on the land of

C. C, Labore. But still the right of Lewis W,
Labore and Arthur ¢, Labore, under the written
contract with C, C, Labore, to use the stock
water on C, C, Labore's land, made their lands
more valuable than they otherwise would be,

while the rights of C, C, Labore, under the
contract, to use the land of the other two
Labores, for pasturing his cattle thereon,

made his land more valuable than it otherwlse
would be, This right made his stock water
immensely morxe valuable to him, because he

could use so much more of it at a profit.

Now, may the Laboxes be deprived of all these
benefits and profits and the enhanced value

of theilr lands rasultin? therefrom, without

their having any remedy? May not each be

awarded damages for the loss of value as to his cwn
land: May not each be awarded damages for the
difference in value of his own land with the
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road, and without the road, where he suffers

losg, althowgh a portion of this enhanced value

:gg %:nsgeoggggigrgfhhis having the right to use
Two very recent South Dakota cases indicate that the courts
in that state are also not in accord with the title per ge
doctrine.ss

3. The California View,

Califomia, at the present time, appears to ally
1tself with the prevailing rule that unity of title is a
necessary requlsite in establishing the larger parcel.
While there has been no case where the facts as pfesented
to the California court have definitely established the
rigid requirement, in a number of cases the courts in this
state have indicated that '"title" is a prerequisite. For

example, in City of Menlo Park v, art:l.no,s4 the court
stated in passing: '

"To recover severance damages there must be

cases strictly support the proposition stated in the Artino

cage,
‘There is a possible indication in County of San
B v, Copper Mountain M Co 33 that a legal

right rather than fee Interest in a contiguous plece of
property used in common with the property taken will
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enable the condemnee to receive severance damages. There
the appellant claimed that it should have been given an
instruction in accordance with Section 1248(2) regarding
severance damages., The land that was being condemmed was
entirely surrounded by land owned by the United States.
Its claim for severance damages was based upon the fact
that the defendant mining company had mining claims in the
vicinity of the land sought to be condemned and that for
operating its sald mines it was necessary to have use of
water that flowed across the land that was being condemmed,
The court denied severance damages, saying:

"There is no showing that the said Copper

Mountain Mining Company is the owner of,

or has acquired any right to the use of this

water, The prog::ty or which severance

damages are claimed i& owmed by other than

the one whose land was sought to be condemned,

Appellants cite no authorities to the effect

that severance damages may be awarded to one

who i8 not the owner of the land sought to be

condemned and we have found none that uphold

this doctrine," (Emphasis supplied,)

Clearly the couxt concluded that had the appellant
had a "right" this would have been sufficlent to allow for
severance damages, A "right", obg%oualy exists in a leasehold,

In the Ellingwood case , two brothers owned con-

tiguous tracts of land, each in their separate names, The

plaintiff argued that, since the tracts were in the names of

different defendants! there is no unity of owmership and, con-

seduently, severance damages under thé larger parcel concept

cannot be granted, The court first held that, since California
41,




law did not allow partnerships to hold property in their own
names but that the law reguired that the individual partners
hold the property, in reality there was common ownership and,
therefore, there was the necessary unity permitting severxance
damages, The court said:

"In view of equity, it is immaterlial in whose

name the lega title to the property stands,

g?e:?if“in the name of one partner or the names
The court then discussed the Ogkland v, Pacific Coast Lumber
Company case which stated that unity of use should not be re-
garded as the controlling factor. This the court admitted but
sald. further that unity of use should, nevertheless, be con-
sldered, It added that unity of use itself, is not sufficient;
that there must be contiguity, Lastly, the Ellingwood court

said:

"The stion of ownership also enters into
consideration, .The partnership being the
owner, the different governmental subdivi-
sions all being cont us and there being
unity of use, we conclude the trial court
did not err in considering the whole tract
as one parcel,”
Clearly, the case would seem to suggest three fundamental
pointa:
(1) That the court will view the question of
severance damages in light of equitable
principles; g
(2) That it is not fee title awnerphip that is

controlling but an interest recognized in
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the law to be a legal interest; and
(3) If, as the Ellingvood case holds, a single
parcel can be created by a partnership

agreement, there seems to be no valid
reason vhy a single parcel camnot be
created by lease agreements,

The case of East Bay Municipal Utilities Dist., v,
Kieffer,”’ has been cited for the proposition that California
redpirea unity of title to exist in oxder to establish the
larger parce1.58 Careful examination of the case, however,

does not sustain that view, In the Kieffer case the defendant
owmed two parcels of property and had an option on a third _
strip, In his answer, the defendant claimed damages by reason
of a severance of lands under option from lands owmed by him
which were taken, The lower court struck out this answer as
it related to such damages and, on this basis, the defendant
appealed, The appellate court said that a single parcel was
not created from the three parcels insofar as '"an option is
not a transfer of property, WNo title was conveyed thereby,
It is a mexe right of election ., , . L0 accept or reject a
present offer within the time therein fixed.," The court went
on, however, to say that:

“Since the appellant had no interest in the

lands under option, it 14 sxIomatic that he

was not entitled to damages by reason of their

severance from the lands that were taken, if
such tsking may be termed a severance, Of

course, if the lands under option had been held
under a congract og§§§a§;%§ E§§ §e§%§§§§§ Eo ;
%% 8e them, a erent rule would apply.

818 supplied)
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Clearly, the court looked for an "interest' in the ad-
jacent land and found that en option was not such an interest,
A lease, however, is an interest of the same type as & contract
to puxchase which the court said would produce a different result
if it existed, Since a contract to sell does not create legal
title in the buyer, it 18 not fee title which is necessary in
order to receive severance damages to injury done to the larxger
parcel but rather it is a legal interest such as a lease or a
contract which is needed.

And another case cited to uphold the position that this
state clearly demands that all the property be owned in fee,

59

People v, Emerson,” also fails to support that assertion., In

that case, the state condemned a 3,4 acre strip of land through
the center of certain range land, The only water available for
cattle on the range was some two miles away from the land in
duastion. Prior to the taking, the cattle reached the water by
the use of a crossing leading tothe spring on the other side of
an old highway, but after the taking were prevented from doing

80, Neithexr the crossing nor the water spring were on the property

of the defendants, The court ruled against severance damages in
this instance, on the basis that the condemnee had no ownership
in the crossing or spring, The court did go on to indicaete that
had the defendant had & property interest on the land owmed by
another, the result would probably be different, The defendant
tried to show in this case that he had an easement om the cattle
crogssing or a lease on it as well as a lease on the water spring,
44,
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Directing itself to this contention, the court said:
"Defendants urge an easement existed through
gnﬁagﬁiesﬁifﬁg.“grﬁgdeSi e::: :slzgngg?cignt
to support an easement and only vaguely hints
Ehey should be provea by eompetent evidence,

The Emerson case, in reality, strongly hints thet the con-

demnee (and, by necessary inference, the condemnor for the

purpcse of showing special benefits) need cnly show an interest
in adjacent land (plus, of course, unity of use) in oxder to
establish the larger parcel,

In light of California authority, it appears that
the courts in this state have indicated in dictum that fee
titlie per se 1s necessary; but on a more thorough analysis
of the cases, the courts seem to have left the door open for
a contrary ruling,

4. Recommendations,

It would appear that a revision and/or clarification
of the restrictlon imposed by many courts regarding unity of
title is in order, The necesaity for such a revision "is
founded on logic and everyday justice".ao

Ag indicated before, there are a multitude of in-
stances where business operations are conducted by combining
adjacent properties not only in fee but in fee~leasehold or
a series of leasehold arrangements, From a realistic point
of view, these latter combinations actually are considered on
the market as supplying the unity of ownership that is a
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reéuisite for establishing a larger parcel, Fee, in and of
itself, has no greater effect on market operations than long-
term leases combined together or combined with fee-~cwmed
property. To make an impractical distinction which is in
direct conflict with the rules of the market place camnnot be
justified,

4L simple example will illustrate the incongruous
results that come from a rigid requirement that fee title,
and fee title alone, 1s necessary., A well-known Los Angeles
department store, Bullock's, actually is not cwned in fee by
a single owmer, Instead, the departwent store, occupying a
number of contiguous lots in the downtown area, is actually
united by at least five leaseholds of a long-term duration,
To say that the taking of one lot and one leasehold will not,
in law, constitute damages to the "remainder" is to draw an
arbitrary and unjust distinction that has suppoxt neither in
logic nor in fact, Similar illustrations could be drawn but
the point should be readily clear to all concerned,

Of course, it is recognized that to claim damages
to a larger parcel, the condemnee must be able to show a legal
interest in the remainder, but that interest need not be fee
title; & leasehold or an easement is of edual economic and
practical utility and value, Accordingly, as scme commenta-
tors have auggested,61 the unity of use should be the prime
consideration; if the condemnee has a legal interest in the
‘"remainder' and that remainder is in the proximate vicinity
of the part taken and there is an existing unity of use (if
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C.

(M

the parts are not contiguous), the entire property should be
treated as one ''parcel" - whether for the purposes of ascer-
taining damages or for determining special benefits,
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