#36(L) 7/12/65
Memorandum 65-44

Subject: Study No. 36(L) - Condemnation Iaw and Procedure (The Right to Take)

This is the first of a serles of memoranda that will be prepared to
present varicus aspecte of the problems in condemnation lew and procedure.
These memoranda are prepared with the view of developing a series of tentative
recommendations that can be distributed in mimeographed form for comments to
the State Bar Committee and other interested persons. These comments will
be considered when a tentative recommendstion ig prepared for publication
in printed form (with the related resesrch studies}. After the comments on
the series of printed tentative recommendations have been consldered, the
recommendation proposing the comprehensive statute can be prepared.

In preparing this memorandum, it became spparent that the research
studiee do not cover all the problems that will need to be considered in
drafting the tentetive recommendations and the comprehensive statute. RNever-
theless, we plan to present and draft tentative recommendations on as many
aspects of the problems as we can on the bapsis of the studies we have and a
linited amount of staff research. We do not want to defer preparation of
these tentative recommendations pending completion of additionsl research the
staff plans to undertake in & systematic manner. (For example, we plan to
eearch out and discover all California statutes, both general and special,
that relete to eminent dbmin. We plan to examine all bills relating to
eminent domain that were introduced at recent sessions of the California
Iegislature. We plan to examine the statutes of other states and have slready
started to acquire copies of those statutes in their latest amended form.)
This addlitional research will no doubt result in revisions and additions to
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the tentative recommendations we develop on the basis of the reaearcﬁ studies
pi;ovided by our consultants. _

Although we plan to conduct this additionsl research; we also plan to
do vwhatever research is necessary to draft sound tentative recommendations.

In some cases, however, the téntatiire reccmmendstions wili not cover all
asﬁe‘cts of the subject of the téntat.ive recomﬁendatioﬁ.

The proceduré we suggest is baéically tﬁe same procedure we used on the
study of evidence. We do not plan, however:, to defer consideration of exist-
1ng general and special statutes until we have drafteﬂ the general cc@rehensive
gtatute. We hoye to consider all statutes relating to a part:lcalar aspect of
the subject before we publish a printed tentative recommendation on that
aspect of the subject.

If the procedure outlined above meets the approval of the c:omissibn,
we are ready to turn to consideration of the sub;ect of this memomnd:.m——the _
right to ta.ke. The right to take involves primrily two quest:l.ons (1} public
use and (2) necessity. The attached research study and t.his mmnomndum ﬂiscuss
these %;est:tons. Other closely related guestions considered in thia memrandum
1.:I1cu‘|.\.1dt-::‘j (3) excess condemmation, (i) devoting prol:.erty to & use other then
that for wﬁich taken, (-5) condemnation by private persons, and (6) the estates
in land a.nd types of property that may be condemned To a conaiderable ext.ent

the ma.terial in this memorandum is taken from California Gondemnation Practice

(Continuing Education of the Bar, 1960).

At this time, we do not plan to consider the problem of whether the
proposed general statute should reguire pﬁblic heariﬁés and similar proceedings
in edvance of condemnation proceedings, btut we sugé;est that the Department of
Public Works and the State Bar Comittee be requested to submit suggested

provisions on this a.spect of the problem for our consideration. The research
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study mentions the problem but does not provide any analysis of the practical
problems involved nor does it contain any recommendstions.
We plan to make available in a convenient form many of the statute

sections that are pertinent to the guestions considered in this memorandum

PUBLIC USE
In general. As the research study points out, there is only one
constitutional limitation--assuming juet compensation-- to the exercise of. the
power of eminent domain and that limitation is "public use." The legislature
may apd has imposed additional general and specific limitations on the exercise

of the power. Lindsay I. Co. v. Mehrtens, 97 Cal. 676, 678, 32 Pac. 802 {1893)

{right of condemnation may be exercised “"only in behalf of those public uses
which the legislature has authorized, and in the mode and with the limitations
prescribed in the statute which confers the asuthority").

One of the limitations the Legislature has imposed is that the use for

which the property is to be taken must have been declared & public use by the

legislature. See, however, constitutiopal provislons providing for the
exercise of the right of condemnation:

Art. I, § 14 1/2 {authorized the state, a county, or city to
condemn a strip up to 200 feet wide about or along a park or street,
and thereafter to sell the land with restrictions preserving the
view, light, and air)

Art. XV, § 1 (authorizes the state to condemn all frontages on
navigable waters)

Art. IX, § 9 (empowers the Regents of the University of California
to "take . . . either by purchase or by donation, or gift, . . . or
in any other manner, without restriction, all real and personal
property for the benefit of the University or incidentally to its
conduct™ ).

The Legislature has declared that numercus uses are public uses. The principal
uses 50 declared are in C.C.B §§ 1238, 1238.1-1238.7, but there are cther
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declared public uses throughout the various codes. These legislative
declaratione, if not unreasonable, are binding upon the courts. This does

not, however, preclude a person whose land is being ocondemmed from shawing

at trial thet, as s matter of fact, the actual use of the land will be for
private rather than public purposes. Thus, the courts take & broad view of
what will benefit the public; and, unless the public benefit is only incidental
to the private benefit, the proposed use will be held a public.use.

The research consultant suggests thet Section 1238 and Sections 1238.1-
1238.7 are superfiucus and add little if anything to the interpretation of
the public use concept. The consultant argues:

If the condemner 1s given the right to condemn, then, there seems

little justification for attempting to define in detail the scope

of that right, particularly when such authority is contained in

various and sundry enabling statutes. Moreover, if the condemmer

takes property for a purpose unduly divorced from a purpovee for

which it i1s concerned, a court may strike down such an usurpation

of power on the grounds of lack of necessity, 1f it is a private

condetmer or & condemmer presently not enjoying the conclusive

presumption regarding necessity that attaches to most public con-
demners. Ae to other condemners, it is doubtful that they would

take property that is not reasonably related to a purpose connscted

with their inherent powers or granted by enabling ecta.
For further discussion, see pages 10-12 of the research study.

One difficulty we see with this suggestion is the fact that in some cases
the courts have stated that the determination of the legislature that a
particular use is & public use, if not unreasonmable, is binding on the courts.
Perhaps if the suggestion 1s adopted, the statute could impose the burden on
the person objecting to the taking to show that it was not a public use if
the condemner is a public entity. If the condemmer is not a public entity,
_Buch condemner could be given the burden (es now) of showing that the use is
& public use. Under existing law, for cxample, a resslution of.the Highway
 Coazmmission that property 1s needsd "is prima faclc evidence that the property
1s t2 be acquired for o publie purposs. The burden is on the defendant to

show it is not for a public purpose.” Pecple v. Garden Grove Farms, 231 A.C.A

713 (1965). As an alternative, we would require that any objection to the
b
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taking other than the amount of compensation must be raised in the anawer and
separately triéd by the court and if not sc raised the objection is waived.
Saveral states follow this practice,

Deleting Secticon 1238 and Sections 1238.1-1238.7 from the code would make
unnecessary the rumerous bills presented each session to make clear that a
particular use is a public use or to clarify a perticular provision of the
statutes specifying a particular use as a public use. On the other barnd,

it would remove from the Legislature the power it presently has--and may wish

t0 retain--to prevent the use of eminent domain for e use which would otherwise

be recognized as a public use under the Constitution.

The staff suggests that a tentative recommendation be prepared that will
repeal Section 1238 and Sections 1238.1-1238.7 and will suthorize the use of
the power of eminent domain for any public use, together with an allocation
of the burden of proof on this issue as suggested above. (Qther statutes
specifying particular uses as public uses would not be affected for the time
being, tut will be examined at & later time.)} The tentative recommendation
could then be distributed for comment and the matter reconsidered in light of
the comments received. We believe that the proposed provisicns on burden of
proof, together with the requirement of "necessity" (discussed below), provide
sufficient protection in cases vhere some restriction should te imposed on the
exercise of the power of eminent domain.

If the consultant's suggestion is not accepted, we assume that the next
step will be to examine each provisgion specifying & particular use a= a public
use to determine whether it should be retained, revised, or cmitted as
unhecessary.

Claim thet condemner does not intend to apply some or all of the property

to the proposed public use. In addition to challenging the proposed use as a

public use, the property owner may object to the taking of his property on the
ground that the condemner does not intend to apply some or all of the property

to the proposed public use. This defense raiaes an issue of public use and noi:,
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as frequently but mistakenly assumed, cne of necessity. State v. Chevaliler,

52 Cal.2d 299, 305, 340 P.2d 598, 601-602 (1959). This distinction is important
because public use is always a justicdlable question, vwhereas--as i1s indicated
later in this memorandum--necessity may not be.

This defense requires affirmative allegations indicating "fraud, bad
faith, or abuse of discretipn in the sense that the condemnor does not actually

intend to use the property as it resclved to use it." State v. Chevaller,

supra.
Ko exprees statutory provieion is required to retain the existing law,
but we suggest that a comment to the pertinent section on public use indicate

that the proposed legislation wiil make no change in the existing law with

respect to this defense.

Excess condemnation. Several Californisa statutes authorize the condemper

to acquire an entire parcel even though only a portion of the property is to
be used for a pubiic purpose. These statutes authorize what is ocrdinarily
referred to as "excess condemration.”

We are concerned here only with cases where a taking is with intent
later to sell the excess to private persons, with or without restricting the
right of use in their hands.  To be distingulshed are cases where more land
than will be occupied by the public improvement ie taken with the intention of
using it for public improvement at some future time. Also to be distinguished
are cases where land that was taken for a public Lmprovement is to be sold
because it is determined it iz noc longer needed. These cases Are dlscussed

later in this memorandum. It is the intention to resell at the time of the

taking thet identifies a case of excess condemmation in the senee used here.
Some of the statutes that authorize or may authorize excess condemmation

are listed below. ¢




Celifornia Constitution, Article I, Section 14 1/2 (authorizes excess
condemnation where property is acquired for establishing or enlarging
memorial grounds, streets, squares, parkways, or reservations connected
therewith)

Government Code Sections 190~196 (implements Constitutional provision--
Section 102 provides that every statute suthorizing the State or any
clty or county to aequire land for establishing or enlarging of

certain improvements is to be construed as including among its purposes
the acquisition of land in excess of that actually needed or used for

such public purposes)

Code of Clvil Procedure Section 1266 (provides that if the taking of a
part would require the condemner to pay an amount "equal to the fair
and reasonsble value of the whole,” upon adoption of a resolution
providing for the taking of the whole, the taking shall be deemed
necgssary for the public use)

Streets and Highways Code Section 104(b) (land may be condemned for
purposz; of exchanging it for other real property to be used for rights
of wey

Streets and Highways Code Section 104.1 {authorizes the Department of
Public Works to take an entire parcel for highway purposes 1f the
unneeded portion would be left in such condition as to be of little
value to the owner or give rise to claims involving severance or other
damage) See also Streets and Highways Code Sections 104.2 end 10L.3.

Water Code Section 8590.1 (gives Reclamation RBoard the same power)

Streets and Highways Code Sections 30405, 30410 (similar provisicn for
acquisition of property to be used for purposes of the California Toll
Bridge Authority Act)

These and similar California statutes appear to be constitutional. See People

v. Garden Grove Farms, 231 A.C.A. T13 (1965).

We belleve that the excess condemnation statutes represent a sound policy
and recommend that they be retained in substance. They permit the use of the
power cf excess condemmation to merge small remainders, often of odd tizes,
that may be completely unsuited to building purposes. Often the cost of the
whole parcel will be lese than the price peid for a part(which inciudes the
value of the part taken and the damage to the remainder). Even after this
larger sum ie pald, the ownership of the remminder remains in the hands of one
who camnnot erect a sultable structure upon it. Oftén 1t cuts off sn adjacent

owner from fronting on the improvement. If these remalnders can be
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condemned and eold to adjacent owners better bulldings fronting oa the
improvement can be erecteéed. This will further the purpose of the improvement
and increase the taxable value of ‘the abutting land.

The use of excess condemnation to protect a public improvement is aleo
recognized by the varlous provisions listed above. City planners may desire
to restrict the use of the adjacent property in the hands of private owners
in order that such use will be in accord with the beauty and utility of the
improvement projected. Ieaving the use of the property uncontrelled permits
shortsighted selfish interests to thwart the plan designed for the benefit
of the community. See Comment, 18 CAL. L. REV. 28% (1930).

Whether changes are needed in the existing statutes 1s a question that
should depend on whether any interesied person or organization can make a case
sufficlent to convince the Commission thet a change is needed. The research
etudies prepared by cur consultant do not discuss this problem and the staff
has merely presented the matter so that it could be recognized and considered
in connection with the problems arising in comnection with the right to take.
Ve recdnmend, therefore, that in the tentative recommendation on right to take
the Commission indicate its approvael of Code of Civil Procedure Section 1266
{and Secticn 1267 which authorizes the scquisition by purckaee for tke parposes
epumerated in Section 1266) and the Commission’s intention to retain the substance
of these sections unless the need for their revision can be shown. (Sections
in other codes will be considered at a later time.)

Future public use. A condemnor may take property only if it hsa the

intention of devoting the property to the public use within a reasonable period

of time. See Kern Co. High School Dist. v. McDonald, 180 Cal. 7, 14, 179 Pac. -7

180, 184 {1919). The ordinary case where this requirement would be in
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issue is where a condemnor, anticipating unknown future requirements, seeks to
condemn property in areas expected to rise markedly in velue. This condemna-

tion forces the property owmer to sell at the current market value and, thus,
deprives him of the additional compensation he would receive had the condemna-
tion been delayed until the property was actually needed by t e condemrer.

The concept of reascnable immediacy of public use appears to be implicit
in the constitutional and statutory requirement that the taking be for a public
uge, rather than an issue of necessity for the taking. Thus, nc express
statutory provieion appears tc be required, although we suggest that the
Comment to the pertinent section indicate that no change is being made in the
exlsting law in this respect.

The Highway Commission is expressly authorized to acquire real property
for future needs. STS. & BWYS. CCLE § 104.6. No reported case has
been found in whieh the wvalidity of this sectlon has been questioned.

Although this problem is not discussed in the research studles, the
staff recommends that Section 104.6 and like sections be retained. We do not
recomrend that any sdditiopal legislation be enacted unless & need for such
legislation is shown by some interested person or organization, See, for
example, 1965 Assembly Bill 2462 (San Frencisco Bay Area Rapid Transit District--

acquisition of property for future needs).

Devotiong property to another use. Under existing law, property acquired

by & public body in fee simple for one purpose can, within the scope of the

broad discretionary powere granted to public bedies, be put to some other use.
Thus, the general rule is that property acquired in fee simple does not revert
to its former owner when it ceases to be used for the purpose for which it was

condermed. If no longer needed, the property may be sold.

Iavine v. Jessup, 161 Cal. App.2d 59, 326 P.2d 238 (1958)(property acquired
in fee simple for = courthouse site could be leased out for use a8 a parking loi
operated for profit when courthouse was built on another site)
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Newport v. City of Los Angeles, 184 Csl. App.2d 229, T Cal. Rptr.
497 (1960 ){hearing denied )(property acquired for railroad and
barbor purposes; majority of land was never used for such purposes,
but was later leased for the production of oil and gas)

Arechiga v. Housing Authority, 159 (al. App.2d 657, 660, 34 P.2d 973,
375 (1958 )(hearing denled){housing authority condemned property for
low cost housing project in 1953, abandoned project about three months
later, and later conveyed property to City of Los Angeles)

Rio Vista Gas Ass'n v. State, 188 Cal. App.2d 555, 10 Cal. Rptr.

550 (1961 )(5tate acquired iand for dumping debris excavated by
dredging and later leased to varicus oil campanies for the extraction
of gas). )

The justification for this rule 1s that it enables public bodies to meet
changing conditions.

In connection with the Arechisn case, & provision of the 1964 Pennsylvania
Eminent Domain Code is of interest:

Section 410. Abandomment of Project. If a condemmor hes condemned

a fee and thereafter abandons the purpose for which the property has been

condemned, the condemnor may dispose of it by sale or ctherwise: Provided,

however, that if the property has not been substantially improved; it mey
not be disposed of within three years after condemmation without first
being offered to the condetnee at the same price paid to the condemnee

by the condemnor. The condemnee shall be served with notice of the offer

in the same manner as prescribed for the service of notices in subsection

(b) of section 105 of this act, and shall have ninety days after receipt

of such notice to make written acceptance thereof.

The research studies do not discuss this problem, but the problem
apparently is a matter that has caused concern in California. At least two
bills--Assembly Bill 2882 and Assembly Bill 3317--were introduced in 1965 to
impose a requirement somewhat similar to Section 410 of the Pennsylvania code.
These bills are set out on pages 13 and 1k.

The problem under dlscussion here of'ten arises because property is taken
for future use and then never used for that purpose. An interesting possibility
for consideration in connection with the problem results from the combination
of the substance of Assembly Bill 2462 and Assembly Bill 3317 (both set out

on pages 12 and 1h).
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The authority of a local public entity to exercise the right
of eminent domain includes authority to take property for future
ngeds. No property may he taken for future needs, however, unless
the governing body of the public entity bas adopted by ordinance
plane pursuant to which the property will be put in use, for the
purposes of the public entity, within five yeers of the date of
the proposed taking. [Based on Assembly Bill 2462]

Whenever a local public entity acquires property by the

exercise of eminent domain, the property shall be utilized for the

purpose for which it was taken within five years of the date of

Judgment in the condemmation proceeding. If not sco utiligzed, it

shall be transferred back to the person from whom it was taken for

8 priece equal to the amount of the ccondemnation award, 1f such a

person requests such a transfer. [Based on Assembly Bill 3317]
An analysis of these provisions would reveal many problems that would arise.
However, if the Commission believes that the provisions represent sound policy,
we will prepare such an analysis.

Although we do not recommend the provisions set out above, we do recommend
that the Commission seriously consider adding a general provision similar to

Assembly Bill 2882 (set out on following pages) to the proposed genmeral statute.
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CALIFORNIA LEGISLATURE—1985 REGULAR (GENERAL) BESSION

ASSEMBLY BILL No. 2462

Introduced by Assexblymen Meyers and Foran

April 14, 1965

REFERRED TO COMMITTER ON TRANSPORTATION AND COMMERCE

_ An act to add Section 28953.5 to the Public Ulilities Code,
relating to Son Fraencisco Bay Aree Roapid Tramsit Dis-
trict.

The people. of the State of Califorwic do enact as follows:

Secrion 1, Section 268953.5 iz added to the Public Utilities
Code, to read:

28953.5. The authority eouferred Ly Section 28953 1o exer-
cise the right of eminent domain inecludes authority to fake
property for future needs. No property shall be taken for
foture needs, however, unless the board has adopted by ordi-
nanee plans parsuvant to whieh the property will be put to use,
for the purposes of the distriet. within five years of the date
of the proposed taking.

LBGISLATIVE COUNSEN'S DIGEAT

AB 2462, as introduced, Maoyers {Trans. & C.). Iminent domnin: futnre needs.

Adds Sec. 28053.5, P.U.C. R

Provides that the authority of the San Francisco Bay Area Repid Transit Dis-
triet to exercise the power of eminent domain ineludes the authority o take prop-
erty for futore needs. I'rovides, however, that no properly shall be tuken for foture
needs, unless the distriet's board of directors sdopts by ovdinance plans pursnant
to which the property will be pot to use, for the purposes of the district, within five
yenra of the proposed taking.
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CALIFORNIA LEGISLATURE--1965 REGULAR (GENERAL) SESSION

ASSEMBLY BILL No. 2882

Introduced by Assemblyman Meyers

April 21, 1965

REFERRED TO COMMITTEE ON JUDCIARY

An gt to add Section 118.5 to the Streets and Highways Code,
relating to sale of land by the Department of Public Works.

The people }.af the State of Californie do enaet as follows:

Szcmron 1. Seetion 118.5 is added to the Streetz and High-
ways Code, to read:

118.5. No pareel of property seguired by emivent domain

for the purposes specified in Section. 104 of this code which in
its entirety is found to be no longer neeessary for such pur-
poses shall be subjeet to public sale within five years of the
date of its acquisition if it iz in the same condition as it was
at the time of asquisition, unless it has Leen offered in ad-
vance to the former owner from whom it was scquired at a
10 price equal to the price paid to such owner by the state plus
11 an amount equal to the tazes which would have been paid
12 by such owner had the property not been acquired by the
13 state. Upon completion of soeh sale to the former owner
14 the department shall transmit to the county aoditer of the
15 county in which the property iz located that portion of the
16 price which represents taxes which wounld have been paid had
17 the property remained in private ownership.
18 When such land is sold to a person other than the former
19 owner, & recital in the deed to the effact that the provisions
920 of this section have been eomplied with shall be deemed prima
91 facie evidence that soch in the case, and conclosive evidence
99  thereof in favoer of a bona fide purchaser or encumbraneer for
23 value.
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. LEGISLATIVH COUNSEL'S DIGEST

AR 2882, ay introduced, Meyers (Jud.). Sale of lund.

Adde See. 1185, 8. & H.C. !

Prohitits the Departmeat of Public Works from offering for public sale any paree)
of property acguired by eminent domain for highway or otber purposes which in
its entirety is found to be no longer necessary {or sueh purposes within five years
of the date of ita acqoisition vnless it h#s boen offered to its former owner at 8
prescribed price.




CALIFORNIA LEGISLATURE—1965 REGULAR (GENERAL) SESSION

ASSEMBLY BILL No. 3317

Introduced by Asseroblyman Meyers

April 23, 1965

EZFERRED TO COMMITTEE OX (JULICIARY

An act fo add Section 1241.5 to the Code of Civil Procedure,
relating to eminent dowmain,

The peaple of the Siate of Culifornin do encet as follows:

Seemon 1. Section 12415 is added io the Code of Civil
FProcedure, to read:

1241.5. Whenever any loeal government agency aeguires
property by exercise of the power of emivent domasin, the
property shall be ukilized for the purpose for which it was
taken within five years of the date of judzment in the con-
demnation procdeding. If not so utilized, it shall be transferred
back to the person from whom it was taken for & price equal
to the amount of the condemnation award, if sneh a person re-
quests sneh a transier,

[ .
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LEGISLATIVE COUNBEL'S DIGHIT

AB 3217, as introdrced, Moyers {Jud.). Eminent demain,

Adds See. 12415, O.0.F. ]

Regunires Jucal government rpencies which aseqnire preoperty by eminent domain
to use the property for the purpose for which it was takenn within five vears, or
muﬁke the property available fo the owner for the same smount for which it was
taken.
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Condemmation for a more necessary public use. As a general rulé,

property already appropriated to a public use may be taken only for a more
necessary public use. CCP §§ 1240(3), 1241(3). The term "property" for the
purposes of Code of Civil Procedure Sections 1240(3) and 12431{3) includes
land belonging to the state, & county, or city.

Appropriation to & public use is not synonymous with cwnership by &
public entity. Thus, the Code of Civil Procedure sections expreesly contemplate
that property may be appropriated to a public use even though it 1s owned by
a private individual or corporation. Conversely, ownership of property by a
public entity does not necesserily mean that it is appropriated to a public
use. "Appropristion” is synonymous with "devoted to" so that “appropration
to" a public use means "devoted to" such use. But appropriation to or
devotion to e public uge does not necessarily mean that the property must
actually be in use for a public purpose. Property acquired by a condemner
for a public use and "held in reasonable enticipation of its future needs,
vith & bong fide intention of ueing it foxj such purpose within a reasonable
time" is appropriated to a public use.

For moredetail, sec Califcrnls Ccndemnaticn Fractice, pp. 142-148.

The above materiel is taken from this source.

The consultant does not discuss this problem in any detail, but he
reconmends (see attached study at page 21) that no change be made in the
existing law concerning condemnmation for a more necessary public use. If
this recommendaticn is sccepted, we will include the substance of the pertinent
provisions from the title on eminent domain in the tentative recommendation
and bring %0 your attention any deficiencies we discover upon a careful exami-
nation of these provisions. We plan to examine the pertinent provisions found

in other codes at a later time.
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NECESSITY

Necessity 1s not a constitutional limitation on the exercise of the
right of eminent domain. The Legislature has, however, limited the exercilse
of the right of condemmation by restricting the taking of property in cases
where the property "is necessary to such ['suthorized by law'] use" {CCP
§¢ 1241(2)), and the taking of land or rights of way to cases where the proposed
public use is located in a manner which will be "most compatible with the
greatest public good and least private injury" (CCP § 1242 on lend and
§ 1240(6) on rights of way). If the property to be taken is not land or
rights of way, the Legislature has not limited the right of condemmation by
requiring a proper location cf tke proposed public use,

Necessity has three aspects: (1) the necessity for making the proposed
public improvement, {2) the necessity for taking particular property or a
particular interest in property .{CCP § 1241{2})), and (3) the proper location

of the public improvement (CCP §§ 1242, 1240{6)). See State v. Chevalier,

52 Cal.2d 299, 307, 340 P.2d 598, 603 {1959).

The Pfirst aspect of necessity--the condemnor's wisdom in deciding to make
the particular public improvement as a necessary public improvement--is a
political or legislative question and is not open to judicial review.

The meaning and applicability of the second aspect--the necessity for
taking particular property or a particular interest--isg unclear because on
one side the iesue merges into the issue of public use and on the other aide

into the issue of-pmper location. See California Condemnation Practice,

pp- 151-153.
The third aspect of necessity--proper location of the proposed public
improvement~~involves proper location and the necessity for taking particular

property and these "are frequently termed the question of necessity.” State




'

¥. Chevalier, 52 Cal.2d 299, 304, 340 P.2d 598, 601 (1959).

This issue i& essentially a comparison between two or more sites in which
the condemner has chosen the property cwner's site, the property owner wanis
the condemner to choose another site, and each claims that his proposed site
is most compatible with the greatest public good and the least private injury.

Since the Constitution does not require that the proposed public lmprove-
ment be necessary, or that the property be necessary to that proposed public
improvement, or that the public improvement be properly loceted, these questions
are not constitutional limitations upon the exercise of the power of eminent
domain. Therefore, unless the legislature imposes these limitations by statuta,
these three questions are within the legislature's absolute and unlimited .
control over the exercise of the right of condemnation arnd, as such, are
guestions of a political or legislative pature not subject to judicial review.

State v. Chevaller, 52 Cal.2d 299, 304-306, 340 P.2d 598, 601-602 {1959).

In 1872, the legislature limited the exercise of the right of condemmation
by enacting CCP §§ 1241(2), 1242, and 12L40(6). These statutes make "necessary
to such [fauthorized by law'] use" a judicial question in the taking of all
property and locztion "in a mapner . . . most compatible with the greatest
public good and least private injury" a judicial question in the taking of
land or rights of way. The 1872 statutes did not make the necessity of the
proposed public lmprovement a judicilal question. Therefore, as previously
indicated, this question remeins a legislative question not subject to judicial
review.

The Legislature has, however, returned necessity and proper location to non-

justicisble guestione in many cases by express statutory provisions, scme of

which are indicated below.




General provisions.

Code of Civil Procedure Section 1241(2) (when the legislative body of &
county, city, sanitary district, irrigation district, transit district,
rapid transit district, public utility district, county sanitation
district, school district, or water district, by resolution or ordinence
adopted by vote of two-thirds of all i1ts members, finds and determines
that the “public interest and necessity require" the proposed public
improvement and that the particular property "is necessary therefore,
such resolution or ordinance shall be conclusive evidence" of (1) the
necessity of the proposed improvement, {2) the necessity of the particular
property to the proposed improvement, and (3) the proper location of the
proposed lmprovement if the taking of property is within the legislative
body's territorial limits)

Code of Civil Procedure Section 1239(2) (the resolution of a reclamation
Board Tinding thet The taking of either a fee simple or an easement is
necessary for its purposes is conclusive evidence that a taking of the
fee simple or easement ie necessary)

Code of Civil Procedure Section 1239(3) (the resolutions of a county,
city, mutual water system, municipal-water district "or other political
subdivisions, regardless of the use," determining that the taking of a
fee simple is necessary, are conclusive evidence of the necessity for
the taking of the fee simple.

Special provisions applicable to perticular agencies.

California Condemmation Practice, pp. 157-160, indicates that the declara-

tiocns, o:dinancea or resolutibng of necessity of the following public agenciéa
are conclusive evidence of (1) necessity of the proposed public improvement,
{2) pecessity of the particular property to the proposed public improvement,
and (3) proper location of the proposed public improvement:

Central Valley Project

Higlhvay Commission

Housing Commission {appears to be conclusive evidence only of (1) and (2))

Joint Highwaey Dlstrict

L. A. Metropoiitan Authority

Park and Playground Apt of 1909 {appears to be conclusive evidence cply
of (1))
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Parking District

Reclamation Board

Recreational Harbor District

Regents of University of California

San Mateo County Flood Control District

State Public Works Board

Street Improvement Act of 1911 (conclusive evidence only of "necessity")

Street Opening Act of 1903 (appears to be conclusive evidence of only
(1) and (3))

Toll Bridge Authority

In the enabling acte of many public agencies, the Legislature has granted
to their boards the same powerse and rights with respect to the taking of
property for pubiic use as are cbnferred by general law on the legislative
body of a county or a city. Since resolutions of necessi.'-b:,r by the legislative
bodies of counties and cities are conclusive evidence of all three aspects of
neceseity under the proviso to Code of Civil Procedure Section 12k1(2); it
appears that the resolutions of theee public agencies will be conclusive
evidence of all three aspects of necessity in the same manner and to the sane
extent under the proviso to Section 1241(2). The following agencies are

listed in Californis Condemnation Practice as being in this class:

Water Conservation and Flood Control Agencies and Districts:

American River
Antelope Valley etc.
Iassen-Modoc County
Mendocino County
Morrison Creek
Plumas County

County Water Authority Act

Harbor Improvement District




Joint Muniecipal Sewage Dispositicn District
Manicipal Utilities District

Port District

Regicnal Park District

vallejo

"Prima facie evidence” provisions.

There are alsc & mugher of public agencies whose resclutions are
declared to be prima facie evidence of the necessity for taking the particular

interest in the property. Those listed in California Condemnation Practice are:

Adjutant General {armory purposes)

State Park Commission

Sacramento County Water Agency

Special Water, Flood Control, and Water Conservation Districts and Agencies;

Alameda County
Amador County
Comtra Costa County (three districts)
Del Norte County

El Dorade County

Hamboldt County

lake County

Los Angeles County

Marin County

Mariposa County

Mojave County

Napa County

FPlacer County

Riverside County

Sacramento County

San Benito County

San Joaquin County

San Luis Obispo County

Jan Matec County

Santa Barbarae County {2 districts)
Sante Clarz County
Shasta County
Solano County
Sutter County
Venture County
Yuba-Bear R. Basin
Yubs County




It is thus apparent that & great many condemners have the benefit of the
conclusive presumption regarding necessity. However, certain public condemmers
bhave only a prima facie presumption or none at all. The consultant recommends
that the conclusive presumption of necessity be extended to all public condemners.
He notes that the majority position throughout the country is that necessity
is not cpen to judicial review. It is essentially a legislative question that
is more appropriately determined by the responsible public officials than by
the courts. Moreover, making necessity a Judicial question cpens the door to
endless litigation, and perhaps conflicting determinations on the question of
"necessity" in separate condemmation actions brought to obtain the parcels
sought to carry out a single public improvement. On the other band, the
legislature now has--and may desire to retain--the right to determine when the
determination of necessity shéuld be subject to court review. BSee, for example,
1965 Assembly Bill 1L40 (Highway Commission resolutions as creating rebutiable
rather than conclusive presumptions).

Tre staff would, however, place one limitation--consistent with the existing
statutes--on the conclusive presumption of necessity: The conclusive presumption
would spply only if the property to be taken is within the limits of the public
entity taking the property. This is a sound limitation because only in this
case can the persons whose property is being taken have recourse to their own
legislative body--the governing board of the public entity--to protest the
taking or to remove those public officers who abuse their power to take
property by eminent domain. Thus, a&s now, there would be no presumption where
the propérty 1s located outside the limits of the condemning entity and, in
such caese, the entity would have to establish {a) that such property or
property interest is necessary for the public improvement and (b) that the
public improvement is plenned or located in the manner which will be most

compatible with the greatest public good and the least private injury. (Note
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that there is no requirement of showing the public neceseity of such proposed
public improvement.) In the cage of state agenciee this limitation would not
apply.

While it is recommended that this advantage be extended to all public
condemners, the "right” should net be extended to private condemners or
privately owned public utilities as there is, it would seem, less of & check
and balence regarding their actions and, therefore, less protection afforded
to the public. As to private condemmers and privately owned public utilities,
it 1s therefore recommendied thaet they have the burden of showing not only
public use but also {1) the public necessity of such proposed public utility
or public improvement, (2) that such property or property interest ies necessary
therefor, and {3) that such proposed public utility or public improvement is
planned cr located in the menner which will be most compatible with the
greatest public good and the least private injuzj. These three reguirements
apparently apply when a private person condemns property under existing law.
Iinggl v. Garovotti, 45 cal.2d 20, 286 p.2d4 15 {1955).

CONDEMRATION BY PRIVATE INDIVILUAL AND PRIVATE CORPORATIONS

Government Code Section 184 provides that the State may "authorize others
to acquire title to property for public use. . . ." The "others" who have
been so authorized are designated by Civil Code Section 1001. Under Section
1001, "any person" may acquire private property for the uses specified in
Code of Civil Procedure Section 1238. He is deemed "an agent of the state"
or & "person in charge of such use," and may be a private citizen (Linggl v.
Garovotti, 45 Cal.2d 20, 286 P.2a 15 (1955); Wote, 44 CALIF. L. REV. 785 (1956))

or a corporation, public or private, domestic or foreign (City of Pasadena v.

Stimson, 91 Cal. 238, 27 Pac. 60L (18%91)).
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A private party mmst allege and prove that he is suthorized to devote

the property to the use in question. Beveridge v. Lewis, 137 Cel. 619; 6T Pac.

1040, 70 Pac. 1083 {(1902). For example, the court will take judicial notice of the
fact that a private citizen is not authorized by law to acquire private property
- for & school district. BState v. Cken, 159 Cal: App.2d 456, 324 P.23 58 (1958).

A private party must, morecver, prove his right and justification for the
propesed condemnation with a stronger showlng than is necessary if the condemner
1s a public or quasi-public entity. He must, as previcusiy indicated, esﬁabliah
the three aspects of necessity.

This problem 18 not discussed in any detail in the research studies,r but
the staff recommends that the existing law be retained: A private person or
corporation should be permitted to candemn property for a public use upon a
showing of the public neceessity of such proposed public improvement, that the
property or property interest is necessary therefore and that such public
improvement is planmed or located in the mepner which will be most compatible

with the greatest public good and the leasst private injury.
ESTATES IN TAND SUBJECT TO CONDEMNATICON

An elaborate set of rules is contained in Code of Civil Procedure Section
1239, purporting to be "a classification of the estates and rights of land
subject to be taken for public use." Except as otherwise provided by statute,
Section 1239 provides that an eesement only rather than a fee simple may be

taken. Highland Realty Co. v. City of San Rafael, 46 (al.2d 669, 298 Pp.2d

15 {(1956). The statutory exceptions are so extensive, however, that they come
close to abrogating the general rule., The major excepticns are:

Code of Civil Procedure 1239(lr)(authorizes & condemnor to take a fee
gimple for the following uses: public buildings or grounds, permanent
buildings, reservoirs, dams, depositories for mine tailings, and pro-
tection of water-bearing land from drought) I
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Code of Civil Procedure 1239(2), {&)(upon adoption of a resoclution
Tinding that the taking of & fee 1§ necessary a municipal corporation
is authorized to take a fee for read, railroad, or utility purposes;
a reclamation board 1s suthorized to take a fee for its purposes; and
8 county, city, mutual water system, municipal water distriet “or
other pelitical subdivision, regardless of the use" is authorized to
take & fee simple)

Streets and Highways Code Section 104 {Highway Commission is authorized

to take a fee that it considers necessary for highway and related purposes)

The question is presented as to whether the limitation of public use 1s not
sufficient limitation on the estates in land subject to condemnation. In
other worde, should not the limitation of Section 1239 be repealed and any
property or interest in property (including a right of entry on and occupation
of lands and the right to take therefrom such earth, gravel, stores, trees,
and timber as may be necessary for a public use--CCP § 1239 (3)) be subject
to condemnation for a public use. This problem is not discussed in the
research studies, but the staff believes that the requirement of neceseity
will be a sufficient limitation on the teking of more of an interest than is
necessary where the taking is by a private person or corporation or by a

public entity that is taking outside of its territorial limits.
TYPES OF PROPERTY THAT MAY BE CONDEMNED

Code of Civil Procedure Section 1240 specifies generally whet kinds of
public and private property may be taken under eminent domain. The kinds of
property specified in Section 1240 are:

{1) Real Property belonging to any person. CCP  1240(1)

(2) A1l classes of private property not enumerated when euch taking is

suthorized by law. 1240(7)

{3) state property. 1240(2), (8)
(%) County and municipal property. 1240(2), (3)
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{5) Property already appropriated to public use. 1240({3)-(5)

{6) Irrigation district property for limited use in common. 1240(4)

See also 12h41(3).

{7) Rights of way for purposes mentioned in Section 1238, 1240({6)

See also 12U7a and 1240(3).

(8) Corporate property and public utility franchises. 1240(5)

{9) Public Utility property appropriated to use of county or municipality.
1240(3)
With regerd to certain types of property, Judicial decisions determine that

they may be condermed. E.g&., Northern light and Power Co. v. Stacher, 13 Cal.

App. LO4, 109 Pac. 896 (1910)(water flowing over land is real property and mey
be condemned for any public use specified in CCP § 1238).

Certain code provisions, including Section 1240, limit the exercise of
the power of eminent domain with respect to certain types of property. E.g.,
Welfare and Institﬁtions Code Section 6503 (no public street or road for railwmy
or other purposes, except hospital use, shall be cpened through the lands of any
state hospital unless the Legisleture consents by special enactment).

We recommend that the propOsed statute contain a specification of the
types of property that may be taken under eminent domain along the lines set
out in Sections 1240 and 1241. We believe that it is desirable to indicate
- the extent to which property of public entities, whether or not appropriated
to public use, can be taken and to retain the provisions dealing with corporate
property, public ubility franchises, and the like. Since this problem is not
discussed in our research studies, the only decisicn to be made now is that
the Commission will tentatively take this approach. If this approach is
taken, it will be necessary to examine in more detail each provision of
Section 1240 and other statutes that specify what kinds of public and private
property may be taken under eminent domain and to determine what changes if any
should ve made in the existing lawr.
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OTHER LIMITATIONS ON THE RIGHT TO TAKE

There are & mumber of other existing statutes that limit the right to
take property. For example, Article 3 {commencing with Section 11590) of
Chapter 6 of Part 3 of Division 6 of the Water Code provides that the Water
Project Authority for the (entral Valley Project may not:

take or destroy the whole or any part of the line or plant of

sny comnon carrier railreoad, other public utility, or State

agency, or the appurtenances thereof, unless and until the

authority has provided and substituted for the facilitiles to

be taken or destroyed new facilities of like character and at

least equal in usefulness with sulitable adjustments for ary-

increase or decrease in the cost of operating and maintersance

thereof, or unless and until the taking or destruction has been

permitted by agreement executed between the authority and the

common carrier, public utility, or state agency.

- There have been a mumber of attempts to revise this procedure but, because of
the complex nature of the problems invelved and the lack of an adequate study,
the Legislature has not solved the problem. The most recent attempt at
revision vas made in 1965 and may be studied in the interim. See 1965 Assembly
Biil]l 513 for an example of an attempted revision.

There are other suggested changes in the right to take that have been
considered in California or are found in the laws of other states. For example,
1965 Assenbly Bill 3012 would have added a new Section 1240.5 to the Code of
Civil Procedure to read:

1240.5. In any case in which condemnation of s portion of a

parcel of land on which a business is being operated would render

the remeinder unusable by the condemmnee for the business purpose

for which he has been using such land, the entire parcel mist be

condemned, and the condemnee must be compensated for the taking

of such entire parcel.

The 1959 Wisconein statute has an interesting limitation on the right to
take:; The condemner is required to make a "jurisdictional offer" to the

condemnee and the condemnee is allowed a specified time within which to
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consider the offer before the condemnation proceeding mey be commenced. The
condemnee is permitted to examine the appraisal report tkat is the basis of the
offer. Statutory coste are eawarded to the condemnee if he recovers more than
the amount offered and to the condemnor if the amount recovered is less than
the amount offered.

We merely mentlion these examples here to demonstrate that there are other
sections of existing statutes that bear on the problem of the right to take
and that there are additional provisions that might bhe added to qualify this
right. Since these problems are not discussed in the research studies prepared
by our consultant, we plan to examine the California statutes to identify the
pertinent existing provisions and to examine recent legislative proposals in
California and the existing statutes of other states. We will then present
recommendations 8s to what, if any, changes or additions shculd be made in our
lsw tkat bave not been previously identified in this memorandum

Respectfully sulmitted,

John H. DeMoully
Executive Secretary




