#36(1) 6/9/65
Memorandum 65-39

Subject: Study No. 36{L) - Condemnation Law and Procedure (The Right
to Immediate Possession)

Attached are two copies of a Tentative Recommendation relating to the
right to immediate possession. The proposed constituticnal amendment set
cut in the Tentative Recommendation is the same as the one recommended
by the Commission in 1961. In 1961, the Senate Judiciary Committee did not
approve the proposed constitutional amendment, but we are hepeful the
situation has changed in view of the enactment in 1961 of procedures that
permit the withdrawal of all or any portion of the deposit in irmediate
posseseion  cases,

Also attached is a copy of the 1961 Recommendation relating to
taking possession and passage of title in eminent dcmain proceedings., BSee
pages B-28--B-38 for the portion of the study pertinent to the proposed
constitutional amendment. We are planning to revise this portion of the
study and to bring it up to date. We suggest that the revised study
ultimately be published with the tentative recommendation.

Please mark any revisions you believe should be made on one copy of
the attached tentative recommendation. If the tentative recommendation is
approved by the Commission, we plan to distribute it as soon as the current
legislative session is concluded.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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TENTATIVE RECOMMENDATION OF THE CALIPORNIA LAW REVISION COMMISSION
relating to
CONDEMNATION LAW AND PROCEEURE

No. 5. The Right to Immediate Possession

BACKGRCUND

Section 14 of Article I of the California Comstitution grants to certain
gpecified public agencles the right to take possession of property sought to
be condemned Iimmediately upon commencement of eminent domaln proceedings, or
at any time thereafter, if the condemnation is for right-of-way or reservoir
purposes. The Constitution forbids the taking of possession prior to Judg-
ment when tke emipent dcmain proceeding is instituted by a different agency :
or for o different purpose.

The ronstitutional provisions cuthorizing immediate passession require that !
the condemnirg agency deposit a sum of money, in an amcunt determined by
the court, sufficlent to secure to the owner payment of the compensation he
is entitied to recelve for the taking "as soon as the same can bhe ascertained
according to law." The Constitution does not require, however, that the
deposit or any other sum of money be pald to the owner when the possession

of his property is taken or at any other time prior to the judgment.

The statutes implementing the conetituticnal provision provide that,
prior to the taklng of possession, the condemner must depcsit in court such
amount a& the court determines to be the “"probable just compensation” which
will be made for the taking of the property and any damage incident thereto.
At any time after the depesit is mede, the condemnee may cbtain a court

order permitting him to withdraw the amount deposited.




RECCMMENDATICN
The Commission has concluded that the provisions of Section 14 of

Article I of the Constitution that grant the right to take immediste possession

should be revised. These provisions severely limit the agencies by and the

purposes for which possession prior to judgment may be taken and do not provide
J . adequate guarantees to the property owner whose property is so taken.

The taking of immediate possession of property often benefits both the
g";'.public condemner and the private condemnee. So far as the condemmer is con-

¥
“cerned, the right to take immediate possession permits it to follow an orderly |
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and systematic program of property acquisition and project conetruction. Many
public improvements are financed by bond issues, and an undue delay in the
acquisition of one essential parcel may delay construction to a sufficient
C extent that the improvement cammot be constructed at all with the funds realized
by & particular bond issue or, at least, must be drastically curtailed in
scope. To avoid such a delay, the condemner may be forced to pay the owner | :
of one parcel far more than the property is worth and far more than the owners
of the surrounding property received. The right of the condemner to take the
property is rarely disputed. In virtually all condemmation actioms the only
gquestion for judicial decision is the wvalue of the property. But because
possession cannot be obtained prior to Judgment except i1n those few instances
specified in the Constitution, many vitally peeded public improvements are
élelayed or prevented even though there is no real issue as to the public's
iiright to take the property.
And if the condemnee's right to payment prior to the taking of possession
C is adequately guaranteed, the taking of immediste possession frequently benefits

him as well as the condemner. Upon coamencement of condemnation proceedings,

a 1= lowner is deprived of many of the valuable incidents of ownership. He
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capnot receive any campensation for iImprovements to the property made after
that time. He is precluded, as a practical matter, from selling or renting
the property, for few persons wish to purchase a law suit. He is deprived

of any increase in the value of his property cccurring thereafter, for the
condemnation award is based on the value of the property at the commencement
of the proceeding. Yet, no compensation is given for these inconvenlences.
Moreover, because his property is being taken, he must seek out sand purchase
new property to replace it and prepare to move. At the same time he must
incur the expenses sttendant upon litigating the condemnation action. While
these expenses mast be incurred whether immedimte possession is taken or not,
the landowner receives no-campensation until the conclusion of the litigation
unless immediate possession is taken. If he has no availablie funds to meet
these expenses, the landowner may be forced to gettle for an inadequete
amrant in order +to relieve the immediate econcmic hardship caused by the
condemnation action. Where immediate possesaion is taken, however, the
existing statutory law assures that the condemnee will have available to

him ap ampunt fixed by the court as the probable compensation that will be
paid in the eminent domaln proceeding. This enables the condemnee to go to
trial on the issue of wvalue, if he wishes, and still receive sufficient funds
to obtain other property while awsiting trial. Condemnees without substantial
assets other than the condemned property have founﬁ this to be of great
assistance 1in meeting the probleme that arise when property is condemmed. If
the condemree does not need the money immediately, he may decline to withdraw
it from the court, in which case the use of his property by the condemner is
compensated for by interest on the final condemnation award ccmputed at the

rate of seven percent from the date immediste possession was taken.
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Despite the fact that expansion of the right to take immediate possession
would provide substantial benefits to both condemners and condemnees, it is
difficult to achleve under the existing California constitutional scheme. A
constitutional amendment must be submitted to the voters each time any expan-
gion of the right to immediate possession is necessary. In the past, such
constitutional amendments have been rejlected, possibly because the voters
did not fully appreciate the complex factors involved and possibly because
previous prcposais to expand the right to immediate possession did not include -
any provision for the payment of compensation t¢ the landowner at the time “
his property was taken.

If there is to be any substantial improvement in this area of the law,
the Constitution should be revised to give the Legislature the power to
determine which agencies should have the right to immediate possession and
the public purposes for which the right mey be exercised. At the same time,
the Constitution shouid be revised ito guarantee the property owner that he §
will actually receive compensation at the time his property is taken. These |
revisions will make it unnecessary to amend the Constitution every time it
is found that the existing immediate possession procedﬁres are faulty and will
permit California to follow the trend eetablished in other states, the majority
of which are far more liberal than Californis and allow the exercise of the

right to immediate possession for many purpcees.
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imdmg’]y, the Commission recommends that Sectmn 14 of Artiele

Fof zhe Gonstztutw:x of the State of Calizml = amended as k
1, 'I‘he Constitution should guarante e owner the right to b :
pemated promptly ‘whenevér immediate possession ofrl}i?s prop:rte;nlls

2; The Legmlature ahonid be given the wer 1o d
ageneios should have the right to take mmligmta

PoRRessio
pracadurs to. be follewed in such cases,. subject to
right of the owner {0 be promptly compensated. %@ﬂ U _

- 8. The phrase “irrespective of any benefits from any improvement .
propased by such corporation’’ should be stricken from the Constitu-
tion. This phrase is applicable enly to private corporations ® and pre-

. cludes such entities, in condemnations for rights of way or reservoirs,
* from setting off the benefita which would ‘resnlt fo the conderanee’s re-

w maining land against the condemnee’s claim for damages to such land®
The phrase is diseriminatory in that it is not applicable to unincor-
porated condemners* may be unconstitntional under the equal
proteetion clanse of the Federal Fonstitntion.® The phrase is uncertain
mmumns,forsomeeourtxhav held that it merely states & rule that _
is applicable to all condemners that “general”tbsneﬁts may not be set
oft® while others have indicated that it refers to ‘‘special®’ beneﬁix =
which an other condemmers are permitfed to set off.? .

P
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Ima v. Foss, 28 Cal. 549, 21 FPac. 953 (1883); Peophs v. MoReynolds, 31 Csl.

: . 428, §7 4, 787 (1339).

. a's.,n ﬁ‘mnmno“ i ”ic. nmf %—fa o5 Fn) % 439 ss Pac. 8§75 [(1882); Pacisd Coast

. Ry. ¥ Porter; c-{ Pan. 1'“ ; .
CMEOrRR V. nou.':‘s St m ey 3)

gy .
M taseniing T of m m v. Lewle, 137 Cal. 619, e 7&"
,S“Pm. 1083, s o “"’ﬁ{,‘“‘“ the oﬁa’ of Department T;vgwhferggg to i tha ..
noncmm% o o e ™o oo, supra note 4, at S62. 81 K
Par, at 55 ’

v. Lerwin note 5; cf FPeople v. 'I‘ho 43 Cal.2d 18, 28, 271 P.24
5&7 511:' ()1854) ::gm People v. McReynoids, 3 CaroApp 23 319, 323, &7 P.ia 13{

llemad Irl' D]at.., 215 Ol 554, 571, 1 P.23 780, 786 (1531} ; Pecple v.
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It is important to note that the adoption of the proposed
congtitutional amendment would make no extension in the right to
immediate possession for no change is made in the existing statutes
which limit the right to Immediate possesslon to those agencies and
purposes now specified in the Constitution. The constitutionzl amendment
would merely permit the Legislature to determine when an extension or
contraction of the purposes for which the right to immediate possesaion
nay be exercised is warranted and when this power should be extended to

or taken away from particular agencies.




MASENIED CONSTITUFIONAL AMERDMERT
The Comission's recammendation would be effectusted by

the adoption of the fellewing comstitutiopal amendwent :
A resolution to propose io the people of the State of California an
- amendment 1o the Consiitution of the State by amending Sectm 74
of Article I thereof, relating fo eminent domain,

o Resolved by the Senate, the Assembly concurring, That the Legis

! lgture of the State of Californig at its 1961 Regular Session commene-

i ing on the second day of Janvacy, 1961, twe-thirds of the members
m to each of the two howses of the Legislatare voting therefor,

j hamby proposges to the people of the State of California that the Con-

I stitution of the Staie be amended by amending Section 14 of Article
I thereof, to read: >

-8pc, 14.  Private property shall not be taken or damaged for pablic |
! nae withont just compensation having first been made to, or paid into
* court for, the owner. aaéneﬂghteiwaehaéﬂmhﬁsa&&e
PERCTVOLE PRIPODES shaﬂ ‘be sppropriated to the ase of any corporebion;
. Wam&ﬂm&&wwae&m@wt&e%ﬁ&am
. weber distriet; munimpal uiility distriel; musieipal water dm:-:et;
éh-na\age- irrigation; lovee; reclamation or waler conservation disteiet;
or pippilor publie eorporetion until fub compensstion thenclier be ﬁ—m&
made in money op obecrtaited and, paid inte cenrt for the owner; in
reppeetive of any benefitc from any Hnprovement propesed by sueh
eoFporation; whiel Such just compensation shall be aseertained by a
Jury, uriess & Jury be waived, as in other ¢ivil eases it a court of record,
as ghall be prescribed by law. The Legisiature mey by statule authorize
the platntiff in a procecdiag in emineni domatn fo take immediste pos-
sesston of and Bitle to the property sought o be condemned, whether
the fee thereof or o lesser estote, inlercst or sesement e sought, and
may by statute prescribe the mannsy in which, the fime at whick, the
purposes for which, and the persons ov entities by which, immediste
possession of property sought to be condemned may be faken, Any such
statute shall regudre that the plaintiff shell first depostt such omount
of money as the court defermines fo be the probable jusi compenss-
tivn o be meds for the taking and any damage incident thereto and
that the money deposited shall be paid prompily o the person entitled
thereto in accordance with such procedure end npon such securily as
t?w Legwlature may prescribe. « peovidod; thet i any preeeed-mg in

%m&i&ammmﬁ&*ap&bﬁemm%fm
thereof 6@ on casoment thevefor be sought upon first commencing
eminent dowmain Proccedings aceording o law in & ecourt of eompetent

Mﬂmm&mﬂam&e%my%%b&r&mﬁk;
mmm%%mémm&wh&m*
mediato payment of jurt eompensation for meh talang aad apy demage
mmmwmwmeﬁmm
tion that there is no necensity for taking the property; a9 seom a8 the
mwmmmmmmmmwm
of any pariy to catd ominent domein Proccedings; affer sueh netiee to
mmmmmw&mmmmf&emeﬁm
in

The taking of private property for a railrcad ron by steam or elee-
tric power for logging or lumbering purposes shall be deemed a taking
for a public use, and any person, firm, company or corporation taking
private property under the law of eminent domain for such purposes
. ghall thereupon and thereby become & common earrier.
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