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Memorandum 65-7 

Subject: Study No. 38 - Quasi-community property 

At the 1961 legislative session, legislation relating to quasi-

community property was enacted upon recommendation of the California Law 

ReviSion Commission. We are aware of two problems in connection with 

this legislation. At the January meeting, the Commission requested the 

staff to prepare a memorandum setting out these problems and any materials 

pertinent thereto. 

Amendment of Civil Code Section 164 

At the 1961 legislative seSSion, upon recommendation of the CommiSSion, 

Civil Code Section 164 was amended to read: 

164. All other real property situated in this State and 
all other personal property wherever situated acquired during 
the marriage by a married person while domiciled in this State 
is community property; but whenever any real or personal prop­
erty, or any interest therein or encumbrance thereon, is 
acquired by a married woman by an instrument in writing, the 
presumption is that the same is her separate property, and if 
acquired by such married woman and any other person the pre­
sumption is that she takes the part acquired by her, as tenant 
in cammon, unless a different intention is expressed in the 
instrument; except, that when any of such property is acquired 
by husband and wife by an instrument in which they are described 
as husband and wife, unless a different intention is expressed 
in the instrument, the presumption is that such property is the 
community property of said husband and wife. The presumptions 
in this section mentioned are conclusive in favor of any person 
dealing in good faith and for a valuable consideration with 
such married .woman or her legal representatives or successors 
in interest, and regardless of any change in her marital status 
after acquisition of said property. 

In cases where a married woman has conveyed, or shall 
hereafter convey, real property which she acquired prior to 
May 19, 1889, the husband, or his heirs or assigns, of such 
married woman, shall be barred from commencing or maintaining 
any action to show that said real property was community 
property, or to recover said real property fram and after 
one year from the filing for record in the recorder's office 
of such conveyances, respectively. 

As used in this section, personal property does not include 
and real property does include leasehold interests in real property. 
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The last sentence of Section 164 presents a problem. IVhat effect, 

if any, does this sentence have on Civil Code Section 172a, which reads: 

172a. Except as provided in Section 172b, the husband has the 
management and control of the corrmunity real property, but the 
wife, either personally or by duly authorized agent, must join 
with him in executing any instrument by which such corrmunity 
real property or any interest therein is leased for a longer 
period than one year, or is sold, conveyed, or encumbered; 
provided, however, that nothing herein contained shall be 
construed to apply to a lease, mortgage, conveyance, or transfer 
of real property or of any interest in real property between 
husband and wife; provided, also, however, that the sole lease, 
contract, mortgage or deed of the husband, holding the record 
title to community real property, to a lessee, purchaser or 
encumbrancer, in good faith vrithout knowledge of the marriage 
relation shall be presumed to be' valid. No action to avoid 
any instrument mentioned in this section, affecting any property 
standing of record in the name of the husband alone, executed 
by the husband alone, shall be commenced after the expiration 
of one year from the filing for record of such instrument in the 
recorder's office in the county in vrhich the land is situate, 
and no action to avoid any instrument mentioned in this section, 
affecting any property standing of record in the name of the 
husband alone, which was executed by the husband alone and filed 
for record prior to the time this act takes effect, in the 
recorder's office in the county in ,·/hich the land is situate, 
shall be commenced after the expiration of one year from the 
date on which this act takes effect. 

Two reports of the California Law Revision Commission are pertinent to 

this matter: Recommendation and Study Relating to Inter Vivos Marital 

Property Rights in Property Acquired hbile Domiciled Elsewhere (October 

1960); Recommendation and Study Relatin~ to Rights of Surviving Spouse 

in Property Acquired by Decedent. 1-!hile Domiciled Elsewhere (December 

20, 1956). Attached is a copy of each of these reports. 

The reason for the amendment to Civil Code Section 164 is stated on 

pages 1-12--1-13 of t.he 1960 report.. As this st.atement points out, the 

1961 amendment was intended to make clear the status of real property acquired 

in a separate property state. The report does not contain any specific 

~tatement concerning the last sentence of Civil Code Section 164. It is 
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signif'icant to note, however, thQt this same sentence also is found in 

Civil Code Section 140.5 (enacted in 1961), defining "quasi-community 

property," and in Probate Cede Section 201. 5 (Hhich was amended in 1957 

to add this sentence). 

Since the last sentence of Civil Code Section 164 is the same language 

as that added in 1957 to Probate Code Section 201.5, a determination of' the 

reason why this language >las added to S'2ction 201. 5 may be helpful in 

determining the reason why the same language 1>Ias added in 1961 to Civil 

Code Section 164 and Civil Code Section 140.5. 

All three of these sections--Civil Code Sections 140.5 and 164 and 

Probate Code Section 201.5--involve a problem of conflict of' lalls: To 

what extent can California determine the interest acquired in property 

located in another state. The research study published in the report that 

resulted in the 1957 arrendment sheds considerable light on this matter. The 

study states at page E-18: 

It should first be pointed out that in conflict of 
laws the rules in this area are framed with reference to 
"movable" and "in:movable" property. H01>lever, the California 
statutes which deal with t'lis problem have all used the terms 
"real" and "persor-al" propel'ty. The two sets of terms are 
by no means synonymo~s. A leasehold interest is an immovable 
for the purpose of conflict of 1a1>ls, although it is "personal 
property. " Therefore, insofar as Section 201. 5 attempts to control 
the devolution of' a leasehold interest in a foreign jurisdiction, 
by referring to "personal property, 1>Iherever situated," it would 
probably not be recognizee. e lseHh9re, since succe ssion to such an 
~ovable is generally held to be controlled by the law of' the 
situs. On the other hand, the reference in the 1917 Amendment 
to "real property situated in this state" should have been to 
"immovable property siCuated ir. this State" for the statute to 
be properly correlated to the doctrines of conflict of Im;s. 

However, all of the statutes in this State have used the 
terms real and personal property, and no case has arisen in the 
appellate courts ,rhere the above-mentioned distinction was of 
significance. Therefore, in the di scus sion vrhc~ch fo1101>ls, in 
order to avoid constant repetition of this point, it has been 
f'ound convenient to discuss the problems in the statutory terms. 
H01,ever, the proper terms should be used in any proposed revision 
of' the statutes. 
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The reason for the use of tt9 sentence tta t concerns us is thus 

apparent. It is included to deal with ths conflict of laws problem: 

"A leasehold interest is an in:n:ovable for the purpose of conflict of 

laws, although it is 'personal property.'" See extract from 1956 report 

quoted above. 

It seems reasonable to assume that the srute language was added to the 

definitions of co~~unity property and quasi-community property for the same 

reason. The 1960 report (at pp. 1-12--1-13) bears this out. If' this was 

the intent of the COIm:lission, it also seems reasonable to assume that there 

was no intent (and none is expressed in its 1960 report) that any change 

be made in the substance of C:'vil Code Section 172a. This construction of 

the 1961 amendment is supporteo_ by the fact that the last sentence of Civil 

Code Section 164 is phrased in the form of a definition that applies to the 

to the phrases "as used in this section." 

At the s~e time, it can be argued that the definition in Section 

164 applies to the terms "corrmunity real property" and "community personal 

property" wherever used in the statutes dealing with these subjects; 

although this argument seems to require ttat the limiting language--

"as used in this section"--be disrega,-ded. 

We have checked the Cormission minutes ani find no discussion of why 

the last sentence was added, altl'ough the previous discussion in this 

memorandun mrutes the reason clear. Th~re was considerable discussion in 

letters and various memoranda indicating that the amendment to Section 164 

was needed so the section on its face 'lOuld reflect the fact that the nature 

of the interests acquired in real property located in another state would 

be determined by the 1m{ of that skte. (Sse Exhibit I attached.) 
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This problem loms brought to our atte:1tion by J-'J.stice Regan 

(former Chairman of the Senate JuCliciary Cmrroittee). He stated 

that if a leasehold inteTest ~s nNl real property for the purposes 

of Section 172a, a SUbstantial (and in his opinion undesirable) 

change has been meede in the previously existinG 1m,. He states that 

it is a common praccice in his area to take leasehold interests 

in the name of one spouse in order to permit th~ sale ~r encumbrance 

thereof without the consent of the other spouse. He feels that 

lawyers are not generally a1,are of the possibility that this change 

has been n:ade and he doubts that the Senate Judiciary Con:mittee would 

have approved the bill had it been aware of this possible interpretat1~n. 

To clarify the Corr~ission's intent on this matter, the staff 

suggests that the follm"bg sentence be substituted for the last 

sentence of Sectbn 154 (text of Sectior: 154 on pe.ge 1): 

A leasehold interest in real property situated outside 
this State is not made cO~Eunity property by this section, 

Since the Cvl.,!,jission no IonE'er has c.uc:horitj' to study this topic, 

we would ask one of our legislc.tive t'.~mbers to int.roduce the 

corrective bill. The staff ",ould, '1O>'iever, be available to explain 

the need for the bill if the legislat.ive "'.ember consiClered that 

necessary. 
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Gift Taxes 

The legislation relatiLg to quasi-eo::-nnnity property enacted in 

1961 containec provisioLs providing foc' the treatment of such property 

under tbe la" relating to gift taxes. Ihe legislation relating to 

quasi-corrmunity proper"y enacted in 1957 contained provisions providing 

for the treatment of such property under t],e inheritance tax laws. 

In 1961, after the Corr~ission's recommended legislation was enacted, 

a substantial revision of the inheritaLce tax la" treatment of community 

property "as enacted. The Cor.mission's recorrmended legislation was 

based on the previously existing la" relating to the tax treatment ·cf 

community property. Tne fact tr~t the revision of the tax treatment of 

community property "as pending 'was called to the Commission's attention. 

The staff suggested that amendme~ts to our recommended legislation be 

drafted to keep t~je tax treatment. of corr.muni ty and CJ.uasi- community property 

generally consistent. The Corr~ssion declined at that time to undertake 

to make such a recorrmendation. 

We have examined the in.'1eri tance ani gift tax la"5 and have con-

eluded that considerable researcl: ,wuld be needed before a research study 

could be prepared on this matter. Time did not :r:errnit us to prepare this 

study for the February meeting. ll:oreover, we no longer have authority to 

study this topic. If the Commission "i811es to undertake a study of thi~ 

rather complex (and perhaps controversial) matter, "e suggest that we 

request such authority at the current legislative session and obtain a 

research consultant to prepare the necessary study. This "ould seem, 

however, to be an area "here the administrative agency involved 

,. 
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should assume responsibility f~r correcting the defects, if any. Those 

defects were not created by the Ccn~ission's recommendations; rather 

they were created by legislation er.acted after the Ccmmission's recom-

mendations had been enacted as la>r. 
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Memo 65-7 EXHIBIT I 

SUMMARY OF COll.l~ISSION ACTION CONCERNING SECTION 164 

In Memorandum No.. 22 (1960) (March 9, 1960), the staff proposed 

that "Section 164 of the Civil Code be amended to delete the 

portion of that section held unconstitutional in Estate of Thornton. '1 

At the April meeting the Commission determined to revise 

Section 164 to provide that "all other real property situated in 

this State and personal property wherever situated, acquired after 

marriage by either husband or wife, or both. while the acquiring 

spouse is domiciled in this State is community property •••• " 

Although the minutes do not so indicate, the purpose of so revising 

Section 164 was to deal with the conflict of law problem. 

c Memorandum No. 64 (1960)(May 4, 1960) and the Second Suppleme~t 

to Memorandum No. 62 (July 19. 1960) contain further information 

concerning this matter. Copies of the pertinent portions of these 

memoranda follow. 

'-
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Distributed M%Y 4, 1960 

MemorandUlll No. 46 (1960) 

Subject: Study No. 38 ~ Inter Vivos Rights. 

This memorandum present.s various policy matters to the Commission 

for decision. 

Policy ~estions Presented by Attact,ed Draft 

Attached as Appendix r is a dxaft of a bill desigo.ed to carry out 

the recOlrlDlendations of the ccnl;ultant. The draft includes the substance 

of the revisions made by the Commis8ion Ilt its April 1960 meeting. The 

draft presents the following 1'0:'j.<::" deci sions I'or approval or rejection 

by the Commission. 

(1) Section 164 of the Civil ende Is amended to delete the portiL\D 

of that section held unconstit .... tional in .B:::;tate of 'i.'hornton and to 

substitute 1a.ng;ue.ge specifically indicating what is required as far as 

domicile is concerned 1n order t.hat property be co_unity property. 

Our consultant had recommended that the unconstitutional portion be 

deleted hut that no attempt be wade to state the extent of domicile 

required to make property community property. Be took this position 

because of his con('ern that revi.s:lon of Section 164 might he interpreted 

as a legislative attel!lpt to make t,he "tracing vrinciple" no longer 

applicable. Our recommendation ,could state that our revision is not 

intended to have this ef.fect. 
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W RFmSION COWISS10N ",c, '. 

7/19/60 

Second Supplement to Herucrandum No. 62 (1960) 

Subject: Study No. 38 - lnt"r Vivos Rights. 

Professor Harold Marsh, ;rr., our consllJ;tant. or. this study, haS exaMlneli 

1Iiemorandum No. 62 (i5)6o) and ha.lI one basic objection, discussed bel.mf. His i', . 

letter is attached hereto. 

Professor Marsh objects to the revisiorl of Section 164 of' the CiVil~'" 

~e 10 of RecommendatiO!l and stat'...'te attached to Memorandum No. 62 (1960}) •..... 

He points out that revised Section 164 provides that community property 18 

."ree.lproperty Situated in this state." He refers to t1ro cases. These' 

'easei; -. TO!IIaier v. 'l'omaier, 23 c. 2d 754, 146 P. 2d 905 (1944) and RoZ$ll v. '.' _.' 
.:Rozan, 49 C.2d 322, 317 P.2<i 1l (1957) -- held that real property purcha.sed' 

til Il noncOl1ll1UXlity property state by a California dOlIlidl:!;lry '\lith c0llll!lUll1ty 

f\!nilswas communl-ty property and subject to division on divorce granted by a . 
. :r:" 

,'california court. The Court said in the 'l'O!ilaier case, 23 C.2d at 759: . :'Tba 

6~parate property of a nonresident hnsband or wife invested in California 

. land. remains separate property [citations ami tted.]; conversely, the rights of 

California, spouses are protected wl;en community funds are inve:sted in l¥d iD.. 

I\ZIOther state." Professor Marsh believes that the revision of SectiQn l64 

proposed by the. Commission might be interpreted to overrule these cases. 

, , He,believes that this is not desiTable, is probably unconstitutional 

and is clearlY beyond the authority given to the Commission by the 

LegIslature in connection with this study. He suggests, in effect, that 

the first portion of Section 161{· rCl<d: "all other :property acquired dUring 

. the marriage by a married person -d,Ee doruiciled in this state is. COIIIIQUnity 

,-. , 



• 
• 

'. 

c 

,::-.~--

J > ~. .' 

. 1 

.' (-: . '. '/ 

.• ~. 

property; " • • • 

daUciled in this State" in c;ect:i.<)" 10, but, he did not sp,"cifi<:ally object 

to these vords. 

If Profes.sor Marsh' $ suggestiOIl is adopted, paragraph "5." of the 

tenta.tive recCIIIIllendatiou (:pag~ $ 8 una 9) should be revised to read: 

5. Community Property Definition. Section 164 of the Civil Code .. 

'llhi.ch defines community property, should be amended to delete the unconstitu .. 

tione.l. 1917 amendlnent. Under revised Section 164 California. does not 

~e to give a married person a community property interest in prope:rtY 

aCquired by his spouse unless the acquiring spouse is domiciled in California 

e.t the .tiDle of acquisition, even if the property in question is real or 

.personal property situated in this State. California. does not, in the 

. opinion 'of the COII!lIIission, have sufficient interest in the tnarital property 

rights of nondomiciliaries to justif':i the application cf its ca:nmunity 

. property System to them. 

If the above change is made in Section J.6)+ of the Civil Code, paragraph 

"6. n of the tentative RecCllllllenda:ticn (page 9) should be deleted and the 

, ameild.ment of Section 201.5 of the P,'onnte Code (p~e 21) should also be 

,deleted.. 

I assume, Since Professor l~p.rsh makes no other objections to the 

tentative recanmep.dation and statute .• that in all other respects the 

.tentative recamnendation and statute are satisfact.ory to him. 

Respectfl(Lly submitted, 

John H. DeMou1ly 
Executive Secretary 
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UNIVERSITY OF CALIl"OOlUA 

Schoo~ 01" Law 
Los Angel.es 24, California 

Mr. J olm H. DeMouUy 
Eltecutive Secretaxy 
California Law Revision Commission 
SchooJ. of Law 
Stanford, California 

Dear John: 

July 18,. 1960 

I beNe your letter of July 1.3, 1900, and 1 bave the follorlng 
comments on the ~randum No. 62 which you enclosed. 

1. It seems to me that the statements in paragraph (3) on page 3 
are erroneous. Even under tbe original wording of Section 201.5 Estate 
of Schnell, 67 C.A.2d '21..8, 154 P.2d ).37 (:1.944), held t,hat personal 
property acquired in exchange for real property acquired in the foreign 
state (during marriage and not by gift, devise or descent) vas subject 
to Se<.:t:ton 201.5. Nothing wss done to overrule the Schnell case in the 
1951 reviSion; on the contl'ary it was srecifically a~ed. The new 
section appl.ies to "personal property wherever sit<le.ted ••• (b) acquiJ:'ed 
in exch&l.ge for real •• , property, \iherever situated, ••• so acquired 
[i.e., during marriage while d~tciled elsewhere whicb would have been 
community property 1." This was not accidental; the point was specifically 
considered and the statute drafted so as to include the situation of the 
Schnell case. How it can be read otherwise is beyond 'I!1Y comprehension. 

If your point is that the proposed revision of Section 161+ (see belOW) 
because it excludes i'r0I!l the category of cOllllllunity property real property 
in another state, makes this amendm~.nt of Section 201.5 neceS6a:ry, then 
it seems to me that you should say so rather than stating that 201.5 does 
not presently cover the situation, particularly in view of the fact that 
the Legislature may not enact the proposed legislation and the' COl!I!lission 
~l have gone on record with an interpretation of Section 201.5 which -
in my O)?iIlion is natly vrong. Even an arglllllent based on the revision 
of Section 164 seems to me to be rather frivolous. You do not transport 
the man to California leaving the property where it is; you consider -
what the result would have been bad the state in which he lives been 
California -- and of course real preperty acquired in the domicHe by a 
person domiciled in california is community, -if acquired during marriage 
and not by gift, devise or descent. 

~. With respect to paragraph 5 of the recommendation on page 8 and 
the an:endment ot: Sectior. 161. 0..'1 :page la, it seems to me that you sbould 
state whether you intend to overrule Tomaier v. TOll:a:ier, 23 C.2d 754, 
140 F.2d 417 (194!1), rule) ROZ(lll v. '"'-,zan, 49 C.2d 322, 3.l7 P.2d 11 (1957); 
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it not, how you avoid it; if so, 'fhy, and whrit the result is that you 
desire contrary to t.hose cas,"". Is H intended t.o prescribe that the 
comrmmity property tecon:e t.he husbnnd' s separate property in these 
situations, and it se 16 t1",;l.,,; constitutlonsJ.? 

Secondly, it seems to me that the reccmmerY'..ation should state how 
the ComMission interprets its mandate frem the Legislature to study the 
inter vivos aspects of quasi-con~~ty property to include the rewriting 
of the definition of COlllll".mity prope .. ty, and upon the l'asis of what study 
the COlDlIIission reached its conviction that :it can '\:isely and accurately 
deal with the subject. of community property in conflict of laws with a 
couple of oft-hand phrases. 

Incidentally, the words "whUe <lruaiciled ill thil> State" in Section 
164 on page 10 should be underlined, since they a:~e not in the present 
statute. 

C::ir ... ::.:erely yours, 


