#38 2/12/65
Memorandum 65-7
Subject: Study No. 38 - Quasi-community property
At the 1961 legislative session, legislation relating to quasi-

capunity property was enacted upon reccrmendation of the California Law
Revision Commission. We are aware of two problems in cconnection with
this legislation. At the January meeting, the Commission requested the
staff to prepare a memorandum setting out these problems and any materials

pertinent thereto.

Amendment of Civil Code Section 164

At the 1961 legislative session, upon reccmmendation of the Commission,

Civil Code Section 164 was amended to read:

164, A1) other resl property situated in this State and
ell other personal property wherever situated zcquired during
the marriage by a married person while demiciled in this State
is community property; but whenever any real or perscnal prop-
erty, or any interest therein or encumbrance therecn, is
acquired by a married woman by an instrument in writing, the
presumption is that the same is her separate property, and if
aecquired by such marrled woman and any cther person the pre-
surmption is that she takes the part actguired by her, as tenant
in common, wunless a different intention is expressed in the
instrument; except, that when any of such property is acquired
by husband and wife by an instrument in whieh they are described
28 husband and wife, unless a different intention is expressed
in the instrument, the presumption is that such property is the
community property of said husband and wife. The presumptions
in this section mentioned are conclusive in favor of any person
dealing in good faith and for a valuable consideration with
such married woman or her legal representatives or successors
in interest, and regardless of any change in her marital status
after acquisition of said property.

In cases where a married woman hes conveyed, or shall
hereafter convey, real property which she acquired prior to
May 1G, 1889, the husband, or his heirs or assigns, of such
merried weman, shall be barred from commencing or maintaining
any action to show that said real property was conmumity
property, or to recover said real property from and after
one year from the filing for record in the recorderts office
of such conveyances, respectively.

As used in this section, perscnal property does not include
and real property does include leasehold interests in real property.
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The last sentence of Section 164 presents a problem. What effect,
if any, does this sentence have on Civil Code Section 172a, which reads:

172a. Except as provided in Section 172b, the husband has the
management and control of the community real property, but the
wife, either personally or by duly authorized agent, must join
with him in executing any instrument by which such community
real property or any interest therszin is leased for a longer
period than one year, or is sold, conveyed, or encumbered;
provided, however, that nothing herein contained shall be
congtrued to apply to a lease, mortgage, conveyance, or transfer
of real property or of any interest in real property between
husband and wife; provided, also, however, that the sole lease,
contract, mortgzage or deed of the husband, holding the record
title to community real property, to a lessee, purchaser or
encumbrancer, in good falth without knowledge of the marriage
relation shall be presumed to be valid. No action to avoid
any instrument mentioned in this section, affecting any property
standing of record in the name of the husband alene, executed
by the husband alone, shall be commenced after the expiration
of one year from the filing for record of such instrument in the
recorder's office in the county in which the land is situate,
and no action to aveid any instrument mentioned in this section,
affecting any property standing of record in the name of the
husband alone, which was exXecuted by the husband alone and filed
for record prior to the time this act takes effect, in the
recorder!s office in the county in which the land is situate,
shall be commenced after the expiration of one year from the
date on which this act takes effect.

Two reports of the California Law Revision Commission are pertinent to

this matter: Recommendation and Study Relating to Inter Vivos Marital

Property Rights in Property Acquired While Domiciled Elsewhere {October

1960}; Recommendation and Study Relating to Rights of Surviving Spouse

in Property Acquired by Decedent While Domiciled Elsewhere {December

20, 1956). Attached is 2 copy of each of these reports.

The reasgon for the amendment to Civil Code Section 16U is stated on
pages I-12--J-13 of the 1960 report. As this statement points out, the
1961 amendment was intended to make clear the status of real property acquired
in a separate property state. The report does not contain any specific

otatement concerning the last sentence of Civil Code Section 16k, It is
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significant to note, however, that this same sentence also is found in
Civil Code Section 140.5 (enacted in 1951), defining "guasi-community
property,” and in Probate Ccde Section 201.5 (which was amended in 1957
to add this sentence).

Since the last sentence of Civil Code Section 15k is the same language
a8 that added in 1957 to Probate Code Bection 20L.5, a determination of the
reason vwhy this language was added to Section 201.,5 may be helpful in
determining the reason why the same language was added in 1961 to Civil
Code Section 164 and Civil Code Section 140.5,

211 three of these sections--Civil Code Sections 140,5 and 164 and
Probate Code Section 201.5--involve a problem of conflict of laws: To
what extent can California determine the interest acquired in property
located in another state, The research study published in the report that
resulted in the 1957 amendment sheds considerable light on this matter. The
study stateg at page E-18: |

It should first be pointed out that in conflict of
laws the rules in this area are framed with reference %o
"movable" and "immovable" property. However, the California
statutes which deal with this problenm have all used the terms
"real" and "persoral" property. The two sets of terms are
by no means synonymous. A leasehold interest is an immovable
for the purpose of conflict of laws, although it is "personal
property.” Therefore, insofar as Section 201.5 attermts to control
the devolution of a leaseheld interest in a foreign Jurisdiction,
by referring to "personal property, wherever situated," it would
probably not be recognized elsewhere, since succession to such an
immovable is generally held to be controlled by the law of the
situs. On the other hand, the reference in the 1917 Amendment
to "real property situated in this State" should have been to
"immovable property situated ir this State" for the statute to
be properly correlated to the doctrines of conflict of laws.

However, all of the statutes in this 5tate have used the
terms real and personal property, and no case hag arisen in the
appellate courts where the above-menticned distinction was of
significance., Therefore, in the discussion which folleows, in
order to avoid constant repetition of this point, it has been
found convenient to discuzs the problems in the statutory terms.,
However, the proper terms should be used in any proposed revision
of the statutes.
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The remson for the use of the s=ntence that concarns us is thus
apparent. It is included to deal with ths conflict of laws problem:
"A leamsehold interest is an immovable for the purpose of confliet of

laws, although it is 'personal vproperty.'”

See extract from 1956 report
quoted above.

It seems reasonable to assume that the same language was added to the
definitions of community property and quasi-cormunity property for the same
reason. The 1960 revort (at pp. I-12--I-13) bears this ocut. If this was
the intent of the Commission, it alsoc seems reascnable to assume that therse
wag no intent (and none is expressed in its 1950 report) that any change
be made in the substance of Civil Code Section 172a, This construction of
the 1961 amendment is supported by the fact that the last sentence of Civil
Code Section 164 is phrased in the form of a definition that applies to the
to the phrases "as used in this section."

At the gome time, it can be argued that the definition in Ssction
164 applies to the terms "community real property” and "community personal
property’ wherever used in the statutes dealing with these subjects;
although this argument seems to require that the limiting language--

"3 used in this section’--be disregarded.

We have checked the Cormission minutes and find no discussion of why
the last sentence was added, although the previous discussion in this
memorandim mekes the reason clear. There was considerable discussion in
letters and various memorands indicating that the amendment to Section 16k
was needed so the section on its face would reflect the fact that the nature
of the interests acguired in real propsrty lccated in another state would

be determined by the law of that state., (See Exhibit I attached,)
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This problem was orought to our attention by Justice Regan
(former Chairman of the Senate Judiciary Committee). He stated
that if a leasehold interesi is now rezl property for the purposes
of Sectior 172a, a substaential {and in his opinion undesirable)
change has been maide in the previcusly existing lew. He states that
it is s ccmmon practice in his area to taike loasehold interests
in the name of one sgpouse in order to permit th2 szle or encumbrance
thereof without the consent of the other spouse. He feels that
lawyers are not generally aware of the possibility that this change
has been wade and he doubts that the Senate Judiclary Committee would
have approved the bill had it been aware of this possible interpretatisn.
To clarify the Ccmmission's intent on this matter, tle staff
suggests that the following seantence be substituted for the last
sentence of Sectisn 154 (text of Szction 154 on page 1):

A leasehold interest in real nropzriy situated outside
this State is not made community property by this section,

Since the Cormission no longsr has authority fo study this tepice,
we would ask one of our lagislative rembers to introduce the
corrective bill., The staff would, however, be available to explain
the need for the bill if the lsgislative member cconsidered that

necessary.




Gift Taxes

The legislation relating to quasi-cormunity property enacted in
1961 contained provisions providing for the treatment of such property
under the law relating to gift taxes. The legislation relating to
quasi-commuhity properiy enacted in 1957 contained provisions providing
for the treatment of such property under the inheritance tax laws.

In 1961, after the Commission's recommended legislation was enacted,
a substantial revision of the inheritance tax law treatment of community
property was enacted. The Commission’s recommended legislation was
based on the previously existing law relating to the tex treatment ¢f
commnity property. The fact that the revision of the tax treatment of
community property was pending was called to the Commission's attention.
The staff suggested that amendmenis to cur recommended legislation be
drafted to keep the tax ifreatment of community and guasi-community property
generally consistent. The Commission declined at that time tec undertake
to make such a recommendation.

We have exarmined the inheritance and gift tax laws and have con~
cluded that considerable research would be needed before a research study
could be prepared on this matter. Tiwe did not permit us to prepare this
study for the February meeting. Moreover, we no longer have authority to
study thls tople. If the Commlssion wishes to undertake a study of this
rather complex (and perhaps controversial) matter, we suggest that we |
request such authority at the current legislative session and obtain a
research consultant to prepare the necessary study. This would seem,

however, to be an area where the administrative agency involved
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should assume responsibility for correcting the defects, if any. Those
defects were not created by the Ccmmission's recommendaticns; rather
they were created by legislation eracted after the Commission's recom-

mendations had been enacted as law.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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SUMMARY OF COMMISSION ACTION CONCERNING SECTION 164
In Memorandum No. 22 (1940){March 9, 1960), the staff proposed
that "Section 164 of the Civil Code be amendad to delete the

portion of that section held unconstitutional in Estate of Thornton. "

At the April meeting the Commission determined to revise
Section 164 to provide that "all other real property situated in
this State and personal property wherever situated, acquired after
marriage by either husband or wife, or both, while the acgquiring
spouge is domiciled in this State is community property. . . ."
Although the minutes do not so indicate, the pwrpose of so revising
Section 164 was to deal with the conflict of law problem.

Memorandum No. 64 (1960)(May U4, 1960) and the Second Supplement
to Memorandum No. 62 (July 19, 1960) contain further information

concerning this matter. Copies of the pertinent portions of these

memoranda follow.



Distributed May k&, 1960

Memorandum Ho. 46 (1660)

Subject: Study No. 38 - Inter Vivos Rights.

This memorandum presents various policy matters to the Commission

- for decisicon.

Policy Questions Presented by Attached Draft

Attached ses Appendix I is a dreft of a bill designed to carry out
the recommendations of the consuliant. The draft includes the substance
of the revisions made by the Commission at its April 1960 meeting. The
draft presents the following poliicy decisions for approval or rejection
by the Commission.

| {1} Section 164 of the Civil Code s smended to delete the porticn

of that section held unconstitubicnal in Estate of Thornteon and to

substitute languese specificelly indicating what is regulred as far &s
domiciie is concerned In nrder that property be community property.

, Our consultent had recommends=d thet the unconstitutionsl portion ye
deleted but that no attempt be made to state the extent of domicile
reqﬁired to make property community property. He took this pesition
because of his concern that revision of Section 164 might be interpreﬁed
as & legislative attempt to make the "tracing principle” no longer
applicable. Our recommendation «ould state thet cur revision is not
inptended to have this eflect.

w
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Second Supplement to Memorandum No. 62 (1960)
SBubject: Study No. 38 - Inter Vivos Rights.

Prcfessor Harold Marsk, Jr., our consultant on this stuﬂ.y, has exan:lm&

llbmarmﬂum Fo. 62 (1960} and hag one basic objectlon, dlscussed helmr His
le'hter is attached hereto.

) Professor ‘Marsh objects to the revision of Section 16k of the Civil Code
{page 10 of Reconmendation and Statute attached to Memorandum No. 62 (3.960)}
He :poin'hs out that revised Section 15k provides that community property i -
reel property situated in this State,” He refers %o two cases. 'I‘hese___:

@~cése§-—— Tomaier v. Tameier, 23 C.2d 754, 146 P.23 905 (1944} and Rozan v.

';znazan, o c.zﬁ_sez, 317 P.24 11 {1957) -- held that real property pu:chasea»;!'
:ln 2 mncmmmity prcaperty stete by a Californias domiciilary with emunity

5 ftmds was community property and subject to division on divorce granted b:,r 8,

California court, The Court said in the Tomaier case, 23 C.2d at 759: rf"'I'haw
'- 7 aepara.te prcperty of a nonresident hushand or wife invested in Califnrnia |
lanﬂ. remains sepa.rate proper vy leitations amittedl; conversely, the rights of :
4 Galifnrnia spouses are protected when commmity fupnds are investe& in 1a,nd in.
anﬂ'bher state." Professor Marsh belleves that the re‘vis:.on of Section 1611- :
n:oposed by the Commission might be interpreted to overrule these cases.
Ee 'belie'ves that- this is not desirable, is pro‘bably unconstitutional

ami is clearly beyond the authority given to the Commisgion by the
.Iagislature in connecti.t:rn with this study. He suggests, in e:l.’fect that

| the Tirst portion of Section 18k resd: “all other property acquired dm':ina

the marriage by & married perscon wizlle domiciled in tais State is ‘e;ommi_.ty




o rlghts of nondnmicilxaries to justifv the spplication of its communlty

i - tentative recammendation and statute are sstisfactory to him.

tryropért'; v e o U He would not neccossarily inciude the words “whkile

&amiciled in this St&tt“ in Sectieon 164 but he did not specifically object |
to these words. .
: If Professor Marsh's suggestion is adopted, paragraph "5.° ﬁf‘the
l:ifﬁéﬁﬁative recopmendation {pages B and 9) should be revised o read: |

HRE)

'5.-‘Cammnn1ty Property Definition, Section 164 of the Civil Code,

e uhich d&fines cammunity property, Snould be amended to delete the unconstitu-‘ 5J
tional 1917 smendment, Under revised Section 16k California does not
unﬂertake to give a warried person a community property interest in property :
acqu&red by his spouse unless the acqulring spouse is domiciled in Cal*fornia
at the time of acquisition, even iIf the property in question is real ox |
personal property situsted in this State. California dees not, in the

apinion of the. Cammission, have sufficient interest in the marltal proparty

5"pr0§ertyisystem to them.

v If the above change is made in Section 164 of the Civil Code, paragfﬁph
:'56;“ of the tentative Reccmmenduticn (page 9) should te deleted and the - .;;é
:igéenﬁmépt‘pf Section 201.5 of the Probate Cede {puge 21} should alsé be
,dsleted. | |

1 assume, since Professor Meprsh makes no other cbjections to the

'} @éntative recormendation and statute, that in all other respects the
Respectfully submitted,

John H. DeMoully
Executive Secretary
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UNIVERSITY CF CALIFCRNIA

School of Law
Los Angeles 2k, Califernia

July 18, 1960

Mr. dohn H, DeMoully

Executive Secretary

Californie Law Revision Cemmission
Schoel of Law .

Stanford, Californis

Desy John:

I heve your letter of July 13, 1960, and I have the following
comments on the Memorandum No. 62 which you enclosed.

1. Tt seems to me that the statements in persgraph (3) on page 3
are erronecus, Even under the original wording of Section 201.5 Estate
of Schnell, 67 C.A.2d¢ 268, 154 P.2d %37 (39k#), held that personal
property acquired in exchange Yor resl property acquired in the foreign
stete {during marriage and not by glft, devige or descect) was subject
to Sectlon 201.5. Nothing was done to overrule the Schnell case in the
1957 revision; on the comiyery it was specificelly afTirred, The new
section applies to “personal property wherever situated ... (b) acquired
in exchange for real ... property, wherever situsted, ... 50 scquired
(f.e., during marrisge while damlciled elsewhers which would have been
comrunity propertyl.” This vwas not aceidentsl; the point was specifically
congidered and the statute drafted so a6 to include the situaticn of the
Schnell case, How it can be read gtherwise is beyornd my comprehensiom,

If your point is that the proposed revision of Section i€k (see below)
because it excludes from the category of community property real property
in another state, makes this amendment of Bection 201.5 necessary, then
1t seems to me that you should ssy so rather than stating that 201.5 does
not presently cover the situation, particularly in view of the fact that
the Legislature may not enact the proposed legislation and the Commission
will heve gone on record with ar interpretation of Section 201.5 which
in my opinion iIs flatly wrong. Even an argument based on the revision

. of Section 164 seems to me to be rather frivolous, You 4o not transport
the man to Californie leaving the property where it is; you consider '
what the result would have been had the state in which he lives heen
California -- and of course resl property acquired in the domieils by a
person domiciled in Callfornie is community, if acquired during marriage
and not by gift, deviee or descent.

2. With respect to parsgraph 5 of the recommendation on page 8 and
the arendment of Secticn 16k on page 10, it seems to me that you should
state whether you intend to overrvie Tomaier v. Tomaier, 23 C.2d4 75k,

146 F.24 417 (194%), end Rozan v. Rozan, BO C.2d 308, 217 P.2d 11 (1957);




if nrot, hew you awveld it; 1f so, why, and what She result is that you
desire contrary to those cases. Is it Intended to prescribe that the
comnmity property become the bhusbond’s separszte property in these
gituations, and if sc is this constituticnsl?

Secondly, 1t seems to me that the reccmmendation should state how
the Coamission interprets its nandete from the Legislature to study the
inter vivos agpects of quasi-community property to include the rewrlting
of the definition of comwmuribty property, and upon the tasis of what study
the Commission reached its conviction that it can wisely and accurately
desl with the subject of community property in confliect of laws with a
couple of off-hand phrases.

Incigentally, the words "while domieiled in this State” in Section
16k on page 10 should be undsrlined, since they are net in the present
statute,

Sincerely yours,

(Cigned ) Herold Marsn, Jr,




