#52 ' 1/7/65
Memorapdum 65-2
Subject: Study No. 52(L) - Sovereign Immunity

We previcusly sent you a draft of a recomendation to meke primarily
elarifying and technical changes in the govermmental limbility legisla-
tion enacted in 1963 upon recommendation of the Law Revision Commission.

This recommendation must be approved for printing at the January
meeting of the Commission. We plan to introduce the recommended legisla-
tion a8 soon as povssible after the January meeting., We will have our
report printed as soon ag posgible thereafter.

In most case‘s s the Comment to the particular section explains the
need for the suggested révision and no further comment is needed in this
wmemorandum, The recommendﬁtinn is based on the report of Professor Van
Alstyne, We have revised his recommended revisions of the statute and have
revised the comments that explain the revisions, However, except as noted
below, these revisions are for the purpose of improving the drafting of
the statute or for the purpose of preparing the material in a form puitable
for pu‘ﬁlibation as a recommendation to the legislature. Professer Van
Alstyne plans to attend the Januery meeting and will present the case for
any of his revislions that we have not included in the recommendation.

Fﬁr your convenience in comparing our revisions ﬁth Professor Van Alstyne's
report, we slsc a.tfach a copy of his report. i’au will note that in
prepariﬁg our recdmméndation we have rearranged the order of the sections
in his re-por‘t’.

Section 800

We have mm'bered. the section as Section 8{]0 instead of as Sect!.on 309
as suggested by Professor Van Alstyne.' We have glsc omitted the word
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"Tort" from the short title the Commission previously approved; The
portion of the statute governing claims and actions and funding of
Judgments, for example, is not limited to tort actions or judgments.

Section 815.2

The revision of this secticn 1s not suzgested by Professor Van
Alstyne. However, the staff believes that this is a highly desirable
revision and should be made. See the Comment to the amended section.
This revision will eliminate much of the confusion that hae resulted in
the interpretation of the 1963 Act. The confusion arises out of the
meaning of the phrase "except as otherwise provided by statute” in
subdivision (b). Actually, subdivision (b) is not necessa.y, but we do
not believe 1% wculd be desirable to delete it; its deletion might lead
persons to believe that the deletion reflects an intention to change the
meaning of Section 815.2.

Section 820

We have included Professor Van Alstyne's suggested revision of
Section 820. However, we doubt that this is a necessary or desirable
change., Section 820 deals with the liability of an employee for his act
or omission. Section 820.8 provides the employee with an immunity for the

art or omission of another person. See'the second sentence of Section

820,8. In sny event, if the Commission determines to ineclude this amend-
ment in the bill, we believe that the last paragraph of the proposed
Comment is essential to indlcate that an employee can be liable for his
own negligence in sppointing or failing to discherge or diseipline another
smployee., |
Section 825

The étaff has included most of the changes suggeéted_by-Profeaaor
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Van Alstyne In this seetlon, However, there is one significant difference
between the section proposed by the staff and that proposed by Professor
Ven Alstyne. Professor Van Alstyne states in his book on Californias

Govermment Tort Liability that the public entity is bound by the judgment

if a request is made that the entity defend the judgment but the entity
does not defend becsuse it believes the employee was not in the scope of
his employment. The Commission's Iintent was that the entity could decline
to defend in such a case and that scope of employment would need to be
established before the entity would be bound by the judgment, The revised
section makes clear the Commission's original intent. The revised section
provides a fair and reasonable protection to the public entity when it is
requested to defend an action against an employee it believes was not in the
scope of his employment in a case where the employee will not permit the
entity to defend under a reservation of rights.

Note that Section 825 does not deal with the right of the employes
to recover the costs of the defense; that matter is covered by other sections
which provide a rule more liberal to the employee. Section 825 deals only
with when the entity is required to pay the judgment against the employee.

Section 831.2

The staff has redrafted this section in light of the discussion of the
section at a previous Commission meeting. FProfessor Van Alstyne reccmmsnded
a somewhat different phrasing of the amendment.

Section 831.8

Professor Van Alstyne recommended that the words “"or permitted" be
inserted after "intended" in the last line of subdivision (b). We have
not made this change. The difference between subdiviaions (a) and {b} was
intentionel; the immunity provided by subdivision {b) was intended to be
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broader than that provided by subdivision (a).

Section 835.1

Professor Van Alstyne suggests the addition of s new Section--Section
835.1. (See page 18 of his report.) We have not included this section
in the recommendation because we believe it is unnecessery and undesirable.

Sections 820.2 and 821 (which are referred to in the new section)
relate to employee immunities. These immmities do not operate as s
limitation on entity liability under Article 2 {cammencing with Section
835). See amended Section 815.2., We believe that the amendment to
Section 815,2 tekes care of the problem. In the event that 1t might be
held that the immunities provided by Sections 820.2 and 821 were limitations
on employee liability for dangerous conditions, no harm would resuli because
the employee liability for dangerous conditions is not a necesgsary part of
the dangerous conditions statute, The entity liebility is broader than
the employee 1liability and exists in any case where an employee 13 lieble
as well as in many cases whers the employvee is immure,

Section 818.2 {which also is referred to in the new section) presents
a more difficult problem. We do not believe that Section 818.2 applies
vhere the plaintiff bases his cause of action on the dangerous condition
lighility and does not claim that the entity is liable because it enacted
or failed to enact an ordinance or failed to enforce the law., This analysis

is consistent with the recent case of Morgan v, County of ¥Yuba, 223 ACA

1009 {Dec. 15, 196h4). This was an action against a county for the wrongful
death of a woman murdered by & prisoner who had threatened her life,
Ligbility was based on the failure of a deputy sheriff to give a promised

warning of the prisoner's release from custody. It was held that the
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ccmplaint stated a cause of action. Govermment Code Section 845.8
{neither a public entity nor its employee is liable for injury resulting
from a determination whether to release a prisoner) was cited by the county
to avoid liability. OCourt held that liability existed because plaintiffs
did not urge that the officers negligently released a dangerous prisoner.
The negligence charged was the failure to warn, as promised, that a dangerous
prisoner was about to be, or had been released.

On the other hand, if the claim is that the property is in a dangerous
condition because of the negligent failure to adopt or negligent adoption
of an enactment or negligent failure to enforce s law, the fmmunity would
and, we believe, should apply.

Moreover, we do not read the immumity provided by Section 818.2 as
providing an immunity for failure to comply with the law. The immunity
provided is for failure to enforce the law. Hence, Section 818.2 has
no effect on liability for a dangerous condition based on the failure of
the entity to comply with building codes, safety orders, ete. In fact,
where cctipliance with such codes or orders is required by law, the failure
of the entity to ccmply therewith would also be a basis for liability under
Section 815.6 (mandatory duty imposed by enactment).

Section 835.4.

This amendment was not included in Professor Van Alstyne's report,
but is made at the request of the Department of Public Works. The change
is merely a conforming change; it has no substantive effect on the meaning
of the section.

Section B4k.6

Ve suggest that subdivision (e) be revised to delete the words "to

this secticn".
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Another revision of Section 84,6 is suggested below,

Sections 845.4 and 845.6

The reccmmendation contains the amendments proposed to these sections
by Professor Van Alstyne. However, the staff suggests that the problem
of the interrelationship of these sections and Section BUl.6 be resolved
in a different way. We suggest that a new subdivision be added to Section
844.6 to read:

Nothing 1n this section affects the liahility of = public
entity under Section 845.4 or 845.6,

The effect of this addition to Section 844.6 will be that the entity may
be held liable under Section 845.4 or 845.6 in the narrow cases covered by
the liability portions of those sections. We believe that this is & desirable
method of resolving this problem., We would also delete the language proposed
to be added to Sections 845k and 8Y45.6 that refers to Section 8uh.6,

Section 850.8

The recommendstion does not contain the revision of subdivision (a) of
Section 850.8 in the languege suggested by Professor Van Alstyne, {See
his report at page 3b4.)

Professor Van Alstyne suggests that the words "or in connection with"-
be deleted from subdivision (%).

Section 854,8

We suggest that subdivision (e) be revised to delete the words "to this
section”,

Another revision of Section 854,8 is suggested below.

Section 855

In lieu of the proposed amendment to this section, Section 854.8 might

be emended to add the following additional subdivisions:
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Nothing in this section affects the liability of a publie
entity under Section 855.

The staff presents this for Commiseién consideration without recommendation,

Section 855.2

The recommendation contains the amendments to this section proposed
by Professor Van Alstyne, However, the staff suggests (as in the case of
Sections 845.4 and 845.6) that the problem of the interrelationship of
Sections 855.2 and 854.8 be resolved in a different way. We suggest that
a new subdivision be added to Section 85L.8 to read:

Nothing in this section affects the liability of a public
entity under Section 855.2.

We would also delete the phrase ", except as provided in Section 854.8,"
from Section 855.,2.

Sgation 860.2

This amendment 1s generally the same as that suggested by Professor
Van Alstyne. However, we have not included the requirement of "exercise
of discretion” in subdivision {b). One of the major purposes of enacting
this section was to provide an immunity for incorrect tax interpretations.
In other words, no suit for damages can be brought if a public employee
administering a tax law gives a taxpayer an incorrect interpretation of
the tax laws.

Section 895.2

Professor Van Aletyne supgests an amendment of the first paragraph of
Section 895:2. (See his report at page 63.) We have not included this
amendment in the recommendation.

In addition, we prefer the phrase "injury caused by a negligent or

wrongful act or omission oceurring in thé performance of the agreement” to
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the phrase "injury arising out of the performance of the agreement.” Hence,
we have used the equivalent of our preferred phrase in the second paragraph
of Section 895.2 instead of the phrase suggested by Frofessor Van Alstyne.
The phrase is intended to refer to torts and we believe that the phrase we
prefer is more precise for this purpese.

The word "cause" should be "caused" in the second line of the second

paragraph.

Section 895.6

We did not include the amendment suggested by Professor Van Alstyne to this
section in the recommendstion. {See his report at page 48.) We prefer the

phrase used in the statute as drafted.

Section 910

See Exhibit I (attached pink page) for an amendment of Section $10 that is

necessary to make a technical correction.

Sections 935.2 snd 935.4

Section 935.2 gives a local public entity unlimited authority to delegate
settlement of claims to a claims board. Section 935.4 gives a local public
entity authority to delegate to an employee or "commission" authority to settle
elaims, but such authority is limited teo settlements of not more than $5,000.

Professor Van Alstyne points out that there 1s & question whether Section
935.4 impliedly repeals the authority given in Section 935.2 to delegate authority
to settle claims in excess of $5,000. The amendments to Section 935.4 were not
intended to limit the authority under Sectlon 935.2, and the staff suggests that

Section 935.4 be amended to make this clear.
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Professor Van Alstyne suggested that Sectlon 935.2 be repealed. We believe
this would be undesirable, because we belleve that a local public entity should
have unlimited authority to delegate settlement of claims to a claiwme board if
the entity so desires.

To effectuate the staff recommendation, we suggest that the amendment of
Section 935.4 (set out in Exhibit II-green pages) be adopted.

Section 955.4

The amendment to this section is set out as recommended by Professor
Van Alstyne. The amendment causes us scme concern. Are actions against
the Regents of the University of Californis to be defended by the Attorney
General? Under Const. Art. 9, § 9, the Regents of the Univepsity of California
is a public corporation and has the power to sue and be susd. Does the
elimination of the words "om claims" create any problems with respect to
the Regenta? .

See also Revenue and Taxation Code Section 26104 (service on franchise
tax board in action for refund of bank or corporation taxes) and Revenue and
Texstion Code Section 19087 (service on franchise tax board in income fax
refund action).

In addition, Code of Civil Procedure Section Lll provides that "the
summons must be served by delivering a copy thereof as follows:

* * * * *

7. In an action or proceeding suthorized by law against a atate
toard or commission, to the president, chairman, or otherthead of or to the
secretary of said board or commission."

In view of these various provisions, we believe that no amendment of
Section 955 ,h should be made. without further atudy of the matter, The
deletion of the words "on claims" would create an incopsjstency with Code of

Civil Procedure Section 411,
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Vehicle {ode Sections 17000-1700%

Professor Van Alstyne suggests a comprehensive statute governing the
liability of public entitlies for injuries arising out of the operation of
motor vehicles, See his report at pages 49-60.

There was considerable misunderstanding at the 1963 session as to the
effect of the Commission's recommendation that public entities be subject to
ownership lisbility to the szame extent as a private person, Our initial
reaction to our experience at the 1963 session was that it would be necessary
to spell out the extent of such ownership liability in the statute imposing
such lisbility on the public entity. Professor Ven Alstyne prepared his
report in this fomm,

After giving the matter further consideration, the staff has concluded
that it would not be desirable to duplicate the provisionsz desling with
ownership liability in a statute covering public entities. Instead, we have
incorporated the statute imposing owrership liability on private owners by
reference.

Section 17000 of the Vehicle Code as set out in the recommendation is
the seme as recommendsd by Professor Van Alstyme.

Section 17001 of the Vehicle Code as set out in the recommendation is
the same as recamended by Professor Van Alstynme.

The repeal of existing Section 17002 is recommended by Profeasor Van
Alstyne, and this section is repealed in the recommendation.

Section 17002 (added in the recommendation) is a substitute for Bections
17002-17009 reccamended by Professor Van Alstyne., ({See pages 51-58 of his
report,) We believe that the Conmission Comment to the new section will
make it clear that the liability 1s both a limited liebility and a secondary

liability.
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The amendment of Section 17004 as set out in the recommendation 1s the
same as recommended by Professor Van Alstyme.

The staff believes that if the amendments to the Vehicle Code are
deleted from the bill by legislative action, the entire bill should be
killed. We make this recommendation becguse we would not want to effect
the interpretation of the existing lew. We believe that, under existing
law, owmership liabllity now exists.

Regpectfully submitted,

John H. DeMoully
Executive Secretary




Memo 65-2 EXHIBIT I

SEC. . Bection 910 of the Government Code is amended to read:
910. A cleim shall be presented by the claimant or by & person
acting on his behalf and shall show:
(a) The name and post office sddress of the claiment;
(b) The post office address to which the person presenting the
claim desires noticea to bLe sent;
(c) The dste, place and other cireumstances of the ogceurrence
or transaction which gave .ris_e tq the claim asserted;
| {3) A gepersl depcription of the iqdebtedneaa,_ ob;im.tion,
injury, damage or loss incurred so far as it may be known at the time
of presentation of the claim; and
(e) The name or names of the public employee or employees caus-
ing the injury, damage, or loss, if knowne ; and
(£) The amount claimed as of the date of presentation of the
claim, including the estimated amount of any prospective injury,
damage, or loss, lnsofar as it may be known at the time of the presenta-
tion of the claim, together with the basis of camputation of the amount
claimed.

Comment. The amendment to Section 910 makes & techriral correction.



Memo 65-2 EXHIBIT 11

SEC. . Section 935.4 of the Govermment Code is amended to read:

935.4. A charter provision, or & local public entity by ordimance
or resolution, may authorize an employee or commlssion of the local
public entlty to perform such functions of the governing body of the
public entity under this part as are preseribed by the local public entity,
but may not authorize such employee or commission to allow, compromise or
settle a claim againet the loeal public entity If the amount to be paid
pursuant t¢ such allowance, compromise or settlement exceeds five thousand
dollars ($5,000), except that = charter provision may authorize a public
employee cr commission to allow, compromise or settle a claim, even where
the amount to be paid exceeds five thousand dollars ($5,000). Upon the
written order of such employee or commission, the auditor or other fiscal
officer of the local public entity shall csuse a warrant to be issued
upon the treasury of the local public entity in the amount for wh:l.chl -1
claim has been allowed, compromised or settled.

Nothing in this section limits the suthority of a local public entity

undey Section 215 2.

Comment. Section 935.2 authorizes local public entitles to establish a
"claims board” to perform the functions of the governing bedy in passing on
claims and late claim applications. Section 935.4 authorizes local public entities
to establish claims "commissions” for exaetly the same purpose, as well ms to
delegate these functions to a claims officer. Thus, the two sections appear to
substantially overlap.

The overlap cauees interpretative difficulties. Sectlon 935.4 expressly estab-
1ishes a $5,000 limitation on the authority to delegate settlement of claims, excer+

where a higher figure 18 set by city or county charter approved by the voters.
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To meke it clear that Section 935.L does not in any way limit the authority of
& public entity to delegate authority to settle claims to a "claims board"

under Section 935.2 (without any limitation in terms of dollar amount), Section
935.4 ie here amended to provide expressly that it does not limit the authority

of & publie entity under Section 935.2.



