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#34(1) 10/20/6k4
Memorendum 64«99

Subject: Study No. 3{L) = Uniform Rules of Bvidence (Letter of Judge Diether
(dated October 5, 196k4))

Attached is a copy of a letter from Judge Diether {October 5, 196u4).
This letter seems to suggest that the Evidence Code not be proposed for
enactment at the 1965 legislative session. Please read the letter with care.

Algo attached is my reply {October 19, 1964) and & letier {October 6,
1964) I wrote to Judge Diether that crossed his letter of October 5 in the
mail,

Algo attached is a letter I wrote to Judge Diether on March 12, 1964,
to indicate t0 him the procedure we planned to follow en this study. This
letier was written in response to & letter from Judge Diether which stated
in part:

"Bince you have scheduled hearings on said recommendations

{Hearsey and Authentication] on March 18th before said subcommittee ™

am sure that you are not interested in the views of our committee on

said recommendations."
"With respect to your future recammendations concerning the

Uniform Rules of Evidence, we would appreciate having smple time to

review and study them so that we may report ocur views to you prior to

the time you schedule hearings before said enbeommittee.”

I am sending you these varicus letters in the event that the Conmission
wishes to dlscuss this matter at ite October meeting.

Respectfully submitted,

John H. DeMoully
Exscutive Becretary




CHAMB3EZRS OF

Che Superior Court

LOS ANGELES |2, CALIFORNIA
LEQNARD A.DIETHER, JUDGE

October 5, 1964

Czlifornia Law Revision Commission
Room 30, Crothers Hail

Stanford University

Stanford, California

Gentlemen:

T have your letter of September 28 enclecsing copy
of Preprint Senate Bill No. 1 and I note that you are re-
gquesting all committees considering the work of the Commission
on the proposed Evidence Code To have their comments to you
not later than November 5, 1864,

The new officers of the Conference of California
Judges were Just installed on September 2¢ and to date I
have not been informed as to whether the Conference will con-
tinue its committee to work with the Commission on tThe study
of the Uniform Rules of Evidence nor if the commitctee is
continued who will be appointed to serve on said committee.
Even if the Conference should continue the committee and re-
appoint the same members who served last year, it would be
impossible for the committee to make any report to you con-
cerning said Preprint Senate Bill No. 1 by November 5, 1964,
It takes some time‘to schedule a meetlng of Judges scattered
throughout the State and then, if past experience 1is any
criterion, I am sure it would take a consilderable period of
time before we could send you any report.

During the Conference of California Judges T had

" a chance to speak briefly with Ralph N, Xleps, Esg., Director

of the Administrative Office of the Courts, and we both
agreed if the Judieial Council and the Conference of Califor-

a Judges were to review the work of the Commission in said
Pﬂenr¢nt Senate Bill No. 1, their efforts should be co-ordinated
and we both express the view that it could not possibly be
done in any such time as you have stated in your lettq r. ;

No douot the proposed bill will be referre'\to- e
Senate Judiciary Committee and if it follows the praptibeflt -
did in connectlion with the Commercial Code, it Wllljagncﬂnt\\f:::;h




Czlifornia Law Revision Commission
Page 2
October 5, 1964

an Advisory Committee To consider revorts from interested
groups. I this course is followed and if the Conference

of Californla Judges continues 1Ts committee, it could T
believe vorkirg alene or with the Judicial Council, prepare
a report for sald Advisory Committee some time In the late
gpring of 1965, It is my personal feeling, from talking to
nembers of the bar as well as judges who have had no connec-
tion with the proposed Evidence Code, that they would like
an oppertunity to study and review 1t before it is submitted
to the Legislature for adoption.

Yours very truly,

il . Ao bl

conard A. Diether

LAD/vhw

ce: Hon, Mildred Idllie
Eon. Mark Brandler
Hon. Raymond J. Sherwin
Hon., James C, Toothaker
Hon, Howerd E. Crandall
Hon., Joseph G. Bablch
Warren ¥, Marsden, Esd.




STATE OF CALIFORNIA EDMUND G. BROWN, Governor

CALIFORNIA LAW REVISION COMMISSION

ROOM 30, CROTHERS HALL
STANFORD UMNIVERSITY
STANFORD, CALIFORMIA 94305

Jogbh;i:.l;mhr\l:DONDUGH, Jr. October 19. l%‘ll-
RICHARD H. KEATINGE
¥lce Chairiman
SENATOR JAMES A, COBEY
ASSEMBLYMAM ALFRED H. SOMG
JOSEPH A, BALL

JAMES R. EDWARDS
SHC SATO

HERMAN F. SELVIN Hon, leonard A. Diether
m'msus Pl *The Supericr Court

Ex Offcio 308 County Courthouse
Los Angeles 12, Callfornie

Dear Judge Diether:

Re: Proposed Evidence Code

Your letter of QOctober 5 apparently crossed my letter of Qetober
6 in the mail., I have hed your letter reproduced and am sending &
ecopy 10 each menber of the Commission. We plan to discuss your letter
at our next meeting.

I can well understand why your Committes cannot have its eomments
in ouwr hands by November 5. e requested all camitiees considering
the work of the Commission on the proposed Evidence Code to have their
comente in our hande not later than November 5, 1964, because we wanted
to consjider the comments before we printed cur report to the ILegislature.
We plan to have our report on the Evidence Code available in printed
form early in January 1965, sc that it will be available for the legis-
lative hearings we anticipate will be held on our proposals during that
month, {(The report will contain & general discussion of the recommended
legislation, the text of the Lvidence Code blll, and the Commissicn
Comment to each section of the bill.) In order to have the report availw
able early in Januery, we must send the last portion off the report to
the printer immediately efter our November meeting. During the months
of November and December the State Printing Plant has an exceptionally
heavy work load, ineluwiing the Governor's Budget and reports of various
cther agencies to the Leglslature,

The Commission, of course, plens 1o consider the comments we
receive after November 5, and the bill introduced in the 1965 legislative
session will be amended to refiect any revisions that result from +these
comments, In addition, we asnticipete that revisions will result fram
the dacisions made by the leglialative conmittees at the hearings held
during the 1965 legislative session. Consequently, even though we do
not receive your comments in time to make revisions in the bill before
it is intrcduced, we will be able to make any necessary spendments to
the bill before it is finally acted upon.




Judge Diether -2 October 19, 1964

You will note that much of Senate Preprint Bill No. 1 is based on
the published tentative reccrmendations previcusly reviewed by yowr
Coammittee. Accordingly, I hope that it will be possible for your
Committee to review the bill in time so that its commenis may be
coneidered by the Commission and the necessary amendments made before
the bill 15 finally acted upon by the Legialature.,

Attached 15 & complete set of the Commission's Comments to the
varicus sections of Senste Preprint Bill No. 1, together with & prelime
inary draft of the general recommendation that will acccmpany the bill
in our printed report to the Legislature. This materisl, together with
Preprint Senate Bill No. 1, will give you the substance of the Commission's
repart to the Legislature, The Comments are being cliecked by the menbexs
of the Commissicn and will be revised et the Ochober mesting. Nevarthee
less, the Comments are in substantially final form, The portion of the
recommendation that precedes these Comments has not been reviewed by
the Commission and probably will be revised at its October and November
meetings. Both the bill and the Comments will be revised to reflect any
changes resulting from comments we receive prior to the time we send the
report to the printer,

I am sending each member of yocur Committee a set of the Comments.
These Comments should be of substantial assistance to the metbers of
your Committee in reviewing Preprint Senate Bill No, 1.

I slso have found that there is great interest in the proposed
Evidence Code among the members of the bvar as well as among the judgee.
e already have distributed almost 1,500 coples of the preprinted bill
to interested persons and organizations, and a second prese Mm may be
necessary when the few remaining coples have been distributed.

In view of your letter, I know that you will be interested to know
that the proposed Evidence Code is being studied by two special legisla-
tive subcormittees created for this specific purpose, Since early in
1964, a special Subcommitiee on Rules of Evidence of the Senate Fact
Finding Committee on Judleiary has been holding vork sessions to go over
the tentative proposals word by word. The subcommittee hes hed three such
pessions sod bas covered the hearsay evidence provisions, Additional
vork sessicns will be scheduled pricr to the 1905 legislative session, the
next one belng in November.

The Assembly als¢ appointed a special Subcommittee on Law Revision
to study the proposed Evidence Code, The Assembly subcommittee has
aiready covered the divisions on Hearsay Evidence and Privileges and has
scheduled a two-day meeting In November. At its November meeting, the
subcommittee plans to cover the remainder of Senate Preprint Bill No. 1,
if possible.

L .
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Judge Diether «3= October 19, 196k

After these work sessions have been completed mnd the subeommittee:s
know the content of the proposed Evidence Ceode, I anticipate the
subcarmittees will soliclt the views of sll interested persons. I hope
that the subcammittees will complefe their work sessions in time to
bagin considering testimony from cther interesied persons in December.

I alsc am hopeful that a number of hearings on the Commissicn's proposals
will be held bty the subcommitiees during Janvary, at vhich time I antici
pate that the testimony of interested persons and organizetions will be
sought..

In sdditlon to the two legislative subcommittees, a substantial
number of other interested persons and organizations have been reviewing
the tentative recommendations and will be reviewving Senate Preprint Bill
No. 1 prior to the leglslative session. These perscns and groups are
listed on the green sheets entitled "Acknowledmuents" in the general
recomnendation portion of the atiached material., Generally speaking, we
have listed on the green sheets only those persons who sent us comments.
tle have, however, distributed the tentative recommendations and Semsie
Freprint Bill No. 1 to a great number of other interesied persons and
crganizations who have not sent us any comments to date,

You stated in your letter of October 5 that you do not know whether
the Conference will continue lts Committee to work on this project nor
if the Committee ie eontinued who will be appointed to serve on the
Committee. However, in order %o keep the former members of the Commlttee
up-to-date on this project, I am sending them & copy of this letter and
will send them materials relating to the project from time to time.

If we can do anything to asslst your Committee in this matter, please
let us know,

Sincerely,

Jobn H. DeMoully
Ixecutive Secretary

Copy to: Members of Committee of Conference of Judges
Members of Law Revision Commission
Mr. Warren P. Marsden
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“The Commission plans to comsence its study of thoge provisions at

Haxch 12, 1964

Dezy Judze Diather:

This 1§ in zesponse to your letter of Mawch 10, With
oy ietter of March &, X enclosed six coples of *:::m ":.mtes
of tae February mzeting ol the Comaission derling with hearsay
evidencg, Those mimites plus tie rvecomwendation o-z hearsa.y
evidence previously sent to you gave you the substance of the
recomendation the Coustdssdon will preseut £o the Subcosunittee
of tie Senate Juddcisry Cosmitice on March 12,

It might be helpful to indicote the procedurs the Commission
plans %o follow in the study af the Rules of Iwvidence. The
Corzilosion lmx beon preparing tontative recomecidations similar
e the one oa hkearsay cvxdcnce. &5 soon &f these arg available
in ¢the form of a prin*;ed pasphlet, we plan to send them to a large
numbzr of persons, like yourself, who have indicated an interest
ia this im;. e plan o glve them an adequate tiue to study
e recomsendati us md to seand us their comments.
af‘hﬁi’ 'E:IL;‘; cgsru.h.::cs are considered, e Commission plans $0 pre=-
pare & comprehiensive evidence statuie based on the substance of

2 tentative "ecoz':::n..at.,mh ard the vovisions made therein in
vigw u’:‘ the coumeais rocoived., ThEs statuie will also include
Tiase provisious of emistldig law wot affected by the Uniform Rules.,
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its March 1054 meeting and will deternine whether the provisions

should be retained in subsiance, rovised or xengaled, The compre-
Izensive statufe will be peblishad in g scevarzate putlication which
we hope will beo available prior to the legislative session.

On larch B we hind available i published iJoyum only cue {enta- i
tive zecomuendatioin=ethe tentatlve recommwndaiion on beaxsay IV I
evidence, e have since received the tentztiive ‘ecumndat%_'_’i’____.fi'—i,
on Authentication and Content of Weitinpgs end we are plamni 3 10 'l . ;
semd this oul mext week for cozmment, We do rot expect to r ce’wg. I !

corments by Hazch 18 on the tentative recamr‘.eﬁdatmﬂ on Auth nfxcat
and Content of Writings, Subsequent tentative recommendatio mli f}f\xf)_,—
e a,vﬂil ...-.. from time to time in published form amd we will{sénd:|

them out for corments as soon as the primted pauphlet is avaFﬁablea v
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O Judze Dicther - Magch 12, 1064

The Semnte Judiciary Comities has appoinied z Subcormittee
which will be consideving the fentative reeommendations at the
came timz the tentative recommondations are boing considezcd by
other interested persons, This Subcommitice plans o pgo theough
the reconmewlations with gpeat care so that they will be aware
of all of the rawmifications of tip recommenioticrs ang will have
an opportunity to carefully examins {he policics reflected in
tinom. Because it is convenient to the Subcommitties fo wid e
bearing Surdng the Budset Session of tho Legislalture, we agrecu.
fo poesent cur tentative recomcendatdons on hearsay evidence and
gushentication amd content of uritings 2t the hearing oxn March 18,
At the hearivg, the Subcommiitce plans to go throush these recoire
mepdeiions with great care and dees not plan to hear testimony from
Other pergons concerning thow, cxecept vhat, i tixs pecalits, the
Subcorsitize plans fo hear from the olfice of iz Attorney Geueral,
The Commission plons 10 tobke into secount the views sipressed by
the members of the Subcoenittes when it revicus the other comments

on it3 tecintive recomsiniavions.
Jo oo Just compleded preparation of {he raterlisl on hearsay
- evidenes thn? wo will present 0 the interduw coumiiicr, This
O rmberial las not been approved by the Coumlsgion, but
that it correcily reflecis the aciioys of the Jopmiss
Coodn ite privied recormemiziion on beressy an¢ in the
Februsry meeting. The stalf is avare of o ciodd
oroblens and defects that exist in $hoe moversizl w
o tho Indopduw comsliice ot dhe #acel 13 Iwaris
congidered by the Cormission durizng fho noxit 7
neceossary ravisions will be made,  In adlitivs
of nrovisions tlat will need to be added o i
of the statuilc. For akeple, Cote of Civii
1I028.1 = X328.4 will msd o be considerod
their cubsiance shouid e iuciuwled in tlo
new statute, Accoxrdingly, since fhe Comsiss
revisingy the material w2 are prosenting

i
H

Y

o z ny, we
o 1wt plan to disizvibuie it for comnents until such revisious have
heon wads,

Sematos Gransky {ihe Chadennn of the Subcoradtien) will, we
bope, Mold a heariny toward iha ood of this yoar at which 2l
interestad persons will be imwitod 4o expross thriv vitws on a
tendative draft of a new ewidence statute., Beforxe this draft is
prepared, the Compdssion would hops to bave fhe comeents of vour
cormities and of a1l other interestced porsons copcerning the various
tentative recommendoiions it is plamndng o send t6 then,
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udge Diether - March 12, 1964

I can wrdosstand yvour conccon fhiat the Suboonmiitee is h:} :1 ing
hearivpss on the tentetive socommemintions Lodore the Comndscion bns
Feceived your views, I cRn assumes you, hmseven, that your vm;::s
will be corsidered before tha Comilzuion p?e;,’:m‘f-:“s the fiml statute
on this notier. DPesause of the magaiiude of the dusk foccd by the
Subecorni "'tee, it was corsludod m ‘E: the 5S¢ ‘a sprrditce shonld bogin
ite sindy of £ fontative rzeoemandntinns even before they had
Teoan Fimmlised Ly the Cormisaion,

{1) ievised Schcduie of Deadliues %'-1
of Zyvidenceo (siold oy 3}. aote hn eoluun

Hecomandation Aw in Fringnd Poum,W miieat
the appevxizate Ja al wi WILL Le “f:w-ﬂ-m‘ -i.c* CLET te the
pripted secommeiintions zud ressaveh atudics fo vour commitice,
T Cowmneiiés will we ;m:c::,;f_u ey ghe fivst o:r' iim ronth icileated
in the ool eacitied "Cenarn Wo i1l be

pmaduyg olmrwes du s gohwdtie,  Por emvrnla, wroore slaam
reguest Lot we I\.CL'.L"!L cuweits on Bie Yenin
en anthentication il Contend of Yriiivsg Ly

P

May 1 a8 Andicatod on thie adbedule.

}
T.
i,
s
2 (G
o
2 g

i
s ,":
F!‘- ¥
]

i E‘
e
o
LR e
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chids poegnalel oY S0 €ach peosen BUE CUL
g wRiliagiss o coapsint cu Pho teudatblve vo
vaiiing will bespds corly asxt week ond each o
wWill zoouive anotlier COpy.

.A-\a ¥
cie DO (Authentication
the process of wa il;n-g
fzation $hat indicated
‘1;";&”'5.0: This

vz of your co:ﬁmi'.‘:free

(3) un couy of

tmadaticn o Azticle i,

ten‘tative T eSS
Y ‘e Wodormn tules.
v wieh gligied revisions,

a

Scwe ¢f dhesc have beew ayproved Jor prluting

Gihers vve sTdil boing considered s bodiny revised by whe Conmission.
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