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f34(L) 10/5/64 

V.emorandum 64-94 

Subject: Study No. 34(L) - um.,O~~' of ~idel:lce (Prepr1nt Senate 
Bill No. l--AmeDdments, Additions, and Repeals) 

Attached are two copies of the revised Comments to the Amendments, 

Additions, and Repeals. Mr. Stanton is r1!BpOnsible for checking these 

Comments. Please mark any revisions you believe should be made on one 

copy of the Comments. 

Respectfully submitted, 

John H. DeMou11y 
Executive Secretary 
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BUSINESS AND PROFESSIONS CODE 

Section 2904 (Repealed) 

Comment. Section 2904 is superseded a,y Evidence Code Sections 1010-1026. 

Section 5012 (Amended) 

Comment. The deleted language in Section 5012 is inconsistent with 

Evidence Code Section 1452. See the Comment to that section. 

Section 25009 (Amended) 

comment. The amendment merely substitutes correct references for the 

obsolete references in Section 25009. 

CIVIL CODE 

Section 53 (Amended) 

Comment. This revision of Section 53 provides, in effect, that the 

court may take judicial notice of the matter specified in subdivision (c) and 

is required to take judicial notice of such IIBtter upon request if the party 

making the request supplies the court with sufficient information. See 

EVIDENCE CODE §§ 452 and. 453 and the comments thereto. 
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<:: Section 164.5 (Added) 

c 

c 

Comment. Section 164.5, which is a new section added to the Civil Code, 

states existing decisional and statutory law. The preBUmption stated in the 

first sentence of Section 164.5 is established by a number of California 

cases. It places upon the person asserting that any property is separate 

property the burden of proving that it was acquired by gift, devise, or descent, 

or that the cons1deration given for it was separate property, or that it is 

personal injury damages, or that for some other reason the property is not 

COl!!!!!!m1ty property. E.g., Rozan v. Rozan, 49 Cal. 2d 322, 317 P.2d II (1957); 

Meyer v. Kinzer, 12 cal. 247 (1859). Se.e THE CALIFORNIA FAMILY LAWYER § 4.8 

(Cal. Cont. Ed. Ear 19(1). 

The second sentence of Section 164.5 also states existing case law. 

!.:&o, Estate of Rolls, 193 cal. 594, 226 Pac. 608 (1924); Meyer v. Kinzer, 

supra. 

The third sentence of Section 164.5 states the apparent effect of sub­

division 40 of Code of Civil Procedure Section 1963. The meaning of sub­

division 40, however, is not clear. See 4 WITKIN, SUMMARY OF CALIFORNIA 

LAW, Oommunity Property § 26 (7th ed. 1960); Note, 43 CAL. L. REV. 687, 690-

691 (1955). 

Section 193 (Repealed) 

Comment. Sections 193, 194, and 195 are superseded by the more accurate 

statement of the preBUmption in Evidence Code Section 661. See the Comment 

to that section. 

Section 194 (Repealed) 

Comment. See the Comment to Civil Code Section 193. 
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Section 195 (Repealed) 

Comment. See the Comment to Civil Code Section 193. 

Section 3544 (Added) 

Comment. Sections 3544.3548 are new sections added to the Civil Code and 

are compiled among the maxims of jurisprudence. Sections 3544-3548 restate 

the provisions of subdivisions 3, 19, 28, 32, and 33 ot Code of Civil Pro­

cedure Section 1963 and supersede those subdivisions. The maxims are not in­

tended to quality any substantive provisions ot law, but to aid in their just 

appl.ication. CIVIL CODE § 3509. 

Section 3545 (Added) 

Comment. See the Comment to Civil Code Section 3544. 

Section 3546 (Added) 

Comment. See the Comment to Civil Code Section 3544. 

Section 3547 (Added) 

Comment. See the Comment to Civil Code Section 3544. 

Section 3548 (Added) 

CClniment. See the Comment to Civil Code Section 3544. 
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c 
CODE OF CIVIL PROCEDURE 

Section 1 (Amended) 

Comment. The title of Part IV has been changed to reflect the fact that the 

evidence provisions in Part IV have been placed in the Evidence Code. 

Section 1175 (Aoendedl 

Comment. The Uniform Business R2cords as Evidcl:ce l~c-::' is codified in the 

Evidence Code as Sections 1270 and 1271. 

Section 125 (Amended) 

Comment. Evidence Code Section 777 sets forth precisely the conditions 

under which witnesses my be excluded. 

<:: Section 153 (Amended) 

c 

comment. The deleted language, which relates to the authentication of 

copies of judip.ial records, is superseded by Evidence Code Section 1530. 

Section 433 (Amended) 

comment. This revision is necessary to conform Section 433 to the jUdicial 

notice provisions of the Evidence Code. 

Section 651 (Amended) 

Comment. The limitation on the kinds of misconduct that can be shown by 

a juror's affidavit has been deleted as there is no limitation on the nature of 

the misconduct that can be proved by evidence from jurors under Evidence Code 

Sections 104 and 1150. See the Comment to EVIDENCE CODE § 104( d). 

Section 1256.2 (Repealed) 

Comment. Section 1256.2 is superseded by Evidence Code Section 12Z(b). 



c 

c 

Section 1747 (Amended) 

Comment. Section 1747 has been amended merely to substitute a reference 

to the pertinent section of the Evidence Code for the reference to the super-

seded Code of Civil Procedure section. 

Title of Part IV of Code of Civil Procedure (Amended) 

Comment. The title of Part IV has been changed to reflect the fact that 

the evidence provisions contained therein have been superseded by the Evidence 

Code. 

Section 1823 (Repealed) 

Comment. Section J.823 is superseded by the definition of "evidence" 

in Evidence Code Section 140. 

Section 1824 (Repealed) 

Comment. Section 1824 is substantially recodified as Evidence Code 

Section 190. 

Section 1825 (Repealed) 

COIJIIJlent. Section 1825, which merely states in general terms the content 

of Part IV of the Code of Civil Procedure, serves no useful purpose. No case 

has been found where the section was pertinent to the decision. 

Section 1.826 (Repealed) 

Comment. Section 1826 contains an inaccurate description of the normal 

burden of proof. See Tentative Recommendation and a Study Relating to the 

Uniform Rules of Evidence (Burden of Producing Evidence, Burden of Proof, and 

C Presumptions), 6CAL~IAW REVISION COMM'N., REP., REC. § SWDIES·1OO1, 1149-1150 

(1964). Section 1826 is superseded by Division 5 (commencing with Section 500) 

of the Evidence Code. See also EVIDEl'iCE CODE § 430; 
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c 
Section 1827 (Repealed) 

COllllllent. Section 1827 is superseded by the definition of "evidence" in 

Evi(~ence Code Section 140. AlthoUGh judicial notice is not included in the 

definition of "evidence" in Secticn 140, the subject is covered in Division 4 

(commencing with Section 450) of the Evidence Code; and judic1ail. notice will 

SUVDort a finding by the court. 

Section 1828 (Repealed) 

Comment. Section 1828 attempts to c1assi~ evidence into a number of dif-

ferent categories, each of which in turn is defined by the sections that follow, 

~, Sections 1829-1837. This very elaborate classification system represents 

the analysis of evidence law of a century ago. Writers, courts, and lawyers 

today use different c1assificatiom a:i:. different terminology. Accordingly, 

Section 1828 is repealed. To the extent that the terms defined in Sections 

C 182)'-1837 should be retained, those terms are defined in the Evidence Code. 

c 

See, ~, EVIDENCE CODE § 410, defining "direct evidence." 

Section 1.829 (Repealed) 

Comment. Sections 1829 and 1830 serve no definitional. purpose in the 

existing statutes and appear to state a "best evidence rule" that is inconsistent 

with both the Evidence Code (Sections 1500-1510) and previously existing J.nw. See 

Tcn-;;ative .Recommendation and a study Relating to the Uniform Rules of Evidence 

(Article I. General Provisions), 6 CAL. IAW REVISION Cm'n~!N, REP., REC. & 

aTUDI~S 1, 49-51 (1964). 
Sec-;;ion 1830 (Repealed) 

Comment. See the Comment to Cede of Civil Procedure Section 1829. 

Section 1831 (Repealed) 

Comment. Section 1831 is substo..."1"ciaJ.ly recodHie"-. ,,"3 -'-"iidence Code Section 

410. The term "direct evidence", \,11ich is defined in :~"cti0l1 183:1, is not used 

in ~ 2';;" IV of the Code of Civil Frocedure except in flccUon 1844. Section J.844 

is also repealed and its substance is contained in L\-::'l~ence Code Section 4ll. 
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c 
Section 1832 (Repealed) 

Comment. "Indirect evidence" as defined in Section 1832 is more cOllJl)Cnly 

known as circumstantial evidence. The defined term has no substantive signifi-

cance insofar as either the Code of Civil Procedure or the Evidence Code is 

concerned, for under either statutory scheme circumstant1aJ. evidence, when 

relevant, is as admissible as direct evidence. The defined term is used in the 

Code of Civil Procedure only in Section 1957 (also repealed), which merely 

classifies indirect evidence as either inferences or presumptions. 

The repeal of Section 1832 will not affect the instructions that are to be 

given to the jury in appropriate cases as to the difference between direct and 

circumstant1aJ. evidence. Nor will the repeal of this section affect the case 

<:: law or other statutes relating to vhat evidence is sufficient to sustain a 

c 

verdict or finding. 

Section 1833 (Repealed) 

Comment. Section 1833 is inconsistent with Evidence Code Section 602. See 

TentaUve Recommendation and a Study Helating to the Uniform Rules of Evidence 

(Burden of Producing Evidence, Burden of Proof, and 2resUll!J?tions), 6 CAL. rAW , 
REVISION CCMM'N, REP., REC. & STUDIES 1001, 1143-1149 (19/54). 

Section 183~ (Repealed) 

Cconent. The substance of fec":;ion 1834 is sta"ocu as a rule of law, rather 
than as a definition, in Evidence Code Section 403(b). 
section 1836 (Repealed) 

COllllllent. Section 1836 serves no useful purpose. The defined term is 

not used in either the Evidence Code or in the existing statutes. 

Section 1837 (Repealed) 

Comment. Section 1837 is unnecessary. The defined term is not used in 

either the Evidence Code or in the exiDting statutes. 
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Section 1838 (Repealed) 

Comment. Section 1838 is unnecessary. The defined term is not used in 

eithcl' the Evidence Code or in the e::isting statutes. The repeal of Seotien 1838 

will have no effect on the principle tl:at c=ulativc evidence may be excludeq, for 

that principle is expressed in Evidence Code Section 352--without,. tcwever, 

using the term "CUIIILll.ative evidence". 

Section 1839 (Repealed) 

Comment. The definition of 'corroborative evidence" in Section 1839 (which 

requires corroborative evidence to be evidence "of a different character") is 

inconsistent with the case law developed in California .,hich has not 

required that corroborating evidence be of a "different character". The repeal 

of Section 1839, therefore, will have no effect on the interpretation of the 

sections in various codes that require corrobo~ting evidence; the case law that 

has developed under these sections wUl continue to determine what constitutes 

corroborating evidence for the purposes of the particular sections. 

One out-dated case indicates that an instruction on what constitutes 

corroborating evidence is adequate if given in the words of Section 1839. 

People v. Sternberg, III Cal. li, 43 Pac. 201 (1896). See also People v. 

Monteverde, II Cal. App.2d 156, 244 P.2d 447 (1952). On the other band, recent 

cases do not cite or rely on Section 1839 in defining what constitutes corroborat~ 

inl; evidence, and california Jury Instructions, Criminal lIrDVides definitions 

of corroborating evidence derived from the case law rather than from Section 

1839. See,~, CALJIC (2d ed. 1958) Nos. 203 (Rev.) (possession of stolen 

property), 235 (Rev.) (possession of stolen property), 592-C (Rev.) (abortion), 

766 (perjury), and 822 (Rev.) (corroboration of testimooy of accomplices). See 

CALII'CTINIA CRIMINAL LAl·r PRACTICE 1.:-7>.':-77 (Cal. Con-t. :..'<i. :Bar 1964); 
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Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence 

(Article 1. General Provisions), 6 CAL. IAW REVISION COMM'N, REP., REC. & S'lUDIES 

1, 56-57 (1964). 

Section 1844 (Repealed) 

Comment, The ~stance of Section 1844 is rec~ified as Evid~ee Cede 
Sec"Gion 411. 

Section 1845 (Repealed) 

Comment. Section 1845 is superseded bw Evidence Code Sections 702, 800-801, 
and 1200. 

Section 1845.5 (Repealed) 

comment. Section 1845.5 is reccx::.ified as Evidence Code Section 830. 

Section 1846 (Repealed) 

Comment. Section 1846 is recodified in substance in Evidence Code Sections 

710 and 711. 

Section 1847 (Repealed) 

Comment. Section 1847 is inconsistent with the definition of a presumption 

in Evidence Code Section 600. The right of a party to attack the credibility of 

a witness by any evidence relevant to that issue is assured ~ Evidence Code 

Sections 351, 780, and 785. 

Section 1848 (Repealed) 

Conunent. Insofar as Section 1848 deals vith hearsay it is superseded by the 

hearsay rule, stated in Evidence Code Section 12C~and the numerous exceptions 

thereto. If Section 1848 bas a broader application, its meaning is not clear 

and its possible applications are undesirable; hence, there is no justification 

for retaining the section. 

Section 1849 (Repealed) 

Comment. Section 1849 is superseded by Evidence Code Section 1226. 
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Section 1850 (Repealed) 

Comment. Insofar as Section 1850 relates to hearsay, it is superseded by 

Evidence Code Sections 1240 and 1241, which provide exceptions to the hearsay 

rule for contemporaneous and spontaneous declarations. Insofar as Section 1850 

relates to declarations that are themselves material, the section is unnecessary; 

for, inasmuch as Evidence Code Sections 225 and 1200 :::a.l~e it clear that such 

~eclaraticns are not hearsay, they are adDisslble under the general principal that 

relevant evidence is admissible. See EVIDENCE CODE §§ 210, 351. 

Section 1851 (Repealed) 

Comment. Section 1851 is superseded by the exceptions to the hearsay rule 

stated in Evidence Code Sections 1225 and 1302. 

Section 1852 (Repealed) 

Comment. Section 1852 is superseded by the exceptions to the hearsay rule 

stated in Article 11 (commencing with Section 1310) of Chapter 2 of Division 10 

of the Evidence Code. 

Section 1853 (Repealed) 

Comment. Section 1853 is an imperfect statement of the c!eclaration against 

interest exception to the hearsay rule and is superseded by Evidence Code 

Section 1230. See the Comment to that section. 

Section 1854 (Repealed) 

Comment. Section 1854 is ·recodified as Evi.dcl1ce Cooe Sect:l,on 357. 

Section 1855 (Repealed) 

Comment. Section 1855 is superseded by Evidence Code Sections 1500-1510. 



c 
Section 1855a (Repealed) 

C~nt. Section 1855a is recodified as Evidence Code Section 1601. 

Section 1863 (Repealed) 

Comment. Section 1863 is superseded by Evidence Code Section 753. 

Sec-tion 1867 (Repealed) 

Comment. Section 1867 is based on the obsolete theory that some allega-

tions are necessary that are not material, i.e., essential to the claim or 

defense; it provides that only the I~terial allegations need be proved. See 

Ten-cative Recommendation and a Study Relating to the Uniform Rules of Evidence 

(Burden of Producing Evidence, Burden of Proof, and Presumptions), 6 CAL. LAW 

C REVISION COMM'N, REP., REC. & STUDIES 1001, 1119-1121 (1964). Since Section 

c 

1867 is obsolete and is not a correct statement of existing law, it is repealed, 

Section 1868 (Repealed) 

Comment. Section 1868 is superseded by Evidence Code Sections 210, 350, 

anel 352. 

Section 1869 (Repealed) 

Comment. Section 1869 is inconsistent with and superseded by Evidence 

Code Sections 500 and 510. Moreover, it is an inaccurate ste.tetlllnt of the lli8r.Der 

in vhich the burden of proof is allocated under existing la". See Tertative 

Recommendation and a Study Relating to the Uniform TIules of Evidence (Burden 

of Producing Evidence, Burden of Proof I and Presumptions) , 6 CAL. LAW REVISION 

CO!<lH'N, REP., REC. & STUDIES 1001, 1122-1124 (1964). 

Section 1870 (Repealed) 

Comment. Section 1870 is superseded by the provisions of the Evidence 

Code indicated below: 
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Section 1870 
(subdivision) 

1 

2 

3 

4 (first clause) 

4 (second clause) 

~ (third clause) 

5 (first sentence) 

5 (second sentence) 

6 

7 

8 
9 (first clause) 

9 (second clause) 

10 

11 

12 

13 

14 

15 

16 

Secaon 1871 (Repee.led) 

Evidence Code 
(section) 

2300, 351 

1220 

12230 

1310, 1311 

1230 

1242 

1222, 1224 

1225, 1226 

1223 

1240, 1241 (See also the Comment 
to CODE CI'l. moc. § 1850) 

12~-1292 

720, 800, 801, 1416 

720, 801 

870 

1314, 1320-1322 

Unnecessary (See EVIDENCE CODE 
§ 351; CODE CI'l. moc. § l.8El; 
CIV. CODE §§ 1644, 1645. See 
also COM. CODE § 2208.) 

1312, 1313, 1320-1322 

1500-1510 

2300 , 351 

210> 780, 785 

COIIlIIlent. Section 1871 is recodified in the Eviclence Code as indicated 

beloll: 



C Section 1.872 (Repealed) 

c 

c 

Comment. Section 1872 is recodified in Evidence Code Sections 721 and 802. 

Section 1875 (Repealed) 

Comment. Section 1875 is superseded ~ the provisions of the Evidence Code 

indicated below: 

Section 1875 
(SUbdivision) 

1 

2 

3 

4 

5 

6,7,and8 

9 

Next to last paragraph 

last paragraph 

Section 1879 (ReRealed) 

Evidence Code 
(section) 

451(e) 

451(a)-(d), 452(a)­
(f) 

451(a)-(d), 452(a)-
(c), (e) 

452(f), 453 

1452 

1452-1454 (official 
signatures and 
seals); 451(f), 
452(s)(h)(remaiDder 
of subdivisions) 

451(f), 452(g)(h) 

454, 455 

COI!l!Ilent. Insofar as Section 1879 declares all persons to be competent 

witnesses, it is superseded ~ Evidence Code Section 700; insofar as it requires 

perception and recollection on the part of the witness, it is superseded in 

part by Evidence Code Sections 701 and 702.. Insofar as it is not superseded 

by the Evidence Code, Section 1879 treats matters of credibility as matters of 

crnnpetency and is, therefore, disapproved. 
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Sec-cion 1880 (Repealed) 

Comment. Subdivisions 1 and 2 of Section 1880 are superseded by 

Evidence Code Section 701. 

Subdivision 3 of Section 1880 is the California version of the so-called 

"dead man statute." Dead man statutes provide that one engaged in litigation 

wi-;;h a decedent's estate cannot be a witness as to any matter or fact occUlTing 

before the decedent's death. These statutes appear to rest on the belief that 

to permit the survivor to testify in the proceeding vould be unfair because 

the other party to the transaction is not available to testify and, hence, only 

a part of the whole story can be developed. Because the dead cannot speak, the 

living are also silenced out of a desire to treat both sides equally. See 

generally Maul v. McVey, 49 Cal. App.2d 101, 121 P.2d 83 (1942); 1 CAL. LAW 

REVISION CQMM'N, REP., REC. & STUDII:S,RecCllllnendation and Study Relating to 

the Dead Man Statute at D-l (1957). 

In 1957, the COmmission recommended the repeal of the dead man statute and 

the enactment of a statute providing that, in certain specified types of 

actions, written or oral statements of a deceased person made upcn his personal 

knolTledge were not to be excluded as hears8iY, See 1 CAL. LAW REVISION COMM'N, 

REP., REG. & STUDIES, Recommendation and Study Relating to -che Dead Man Statute 

at D-l (1957). The 1957 recommendation has not been enacted as law. For the 

legislative history of this measure, see 1 CAL. LAU REVISION CQMM'N, REP., 

REC. & STUDIES IX (1957). 

Although the dead man statute undoubtedly cuts off some fictitious claims, 

it results in the denial of just claims in a substantial number of cases. As 

the Commission's 1957 recommendation and study demonstrates, the statute 

balances the scales of justice unfairly in favor ot' decedents' estates. 

See 1 CAL. lAW REVISION CQMM'N, REP., REC. & STUDIES at D-6, D-43-D-45 (1957). 
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c 

See also the Comment to EVIDENCE CeDE § ~261. Moreover, the dead man 

statute has been productive of muc;l ~itigation; ye-", many r;Luestions as to 

its Lleaning and effect are stil~ unanswered. For these reasons, the 

Commission again recommends that thc dead man statu-~e be repealed; 

HmTever, repeal of the dead man statute alone 1TOrud tip the scales 

unfair~y against decedents' estates by subjecting them to c~aims which 

corud have been defeated, whollJ" or in part, if the decedent had ~ived to 

te~~ his story. If the living are to be permitted to testify, some steps 

oUGht to be taken to permit the decedent to testify, so to speak, from the 

grave. This is accomp~ished by relaxing the hearsay ru~e in Evidence Code 

Sec~ion ~26~ to provide a 2imited hearsay exception for a statement of a 

deceased person offered in an action against an executor or administrator 

upon a c~aim or demand against the estate of such deceased person. This 

hearsay exception is more ~imited than that recommended in 1957 and w~~ 

it is be~ieved, meet most of the objections made to the 1957 recommendation; 



c 

c 

c 

Section l881 (Repeal.ed) 

Camnent. Section 1881 is superseded by the pI'OI>"isicms err the 

Evidence Code indicated 'belOW'. 

Subdivision 1. Subdivision 1. 01' Section 1881 is superseded by 

Evidence Code Sections 970-'773 and 980-987. Under subdivision 1 of 

Section 1881'--____________ . __________ ___ 
and Section 

1322 of the Penal Code; a married person has II privilege, subject to 
certain exceptions, to pr~vent his spouse from testifying for or against 
him in II civil or criminal action to which he is a party. Section 1322 
of the Penal Cod" al.o gives his spouse a privilege not to testify for 
or against him in II criminal Action to which h. is a party. 

The "for" priyilen. 'rhe Commission has coneJuded that the mari­
tal testim01lial pri~e provided by existiu!> law as to testimony by 
one spouse for the other should be aboJished in both civil and criminal 
actions. There would appear to be no need for this privilege, now given 
to a party to an adion, not. to call his spouse to testify in his favor. 
If a case C/II1 be imagined in which a party would wiiili to aw,U himself 
of this privilege, he coul<l achie,'c t)le SlIme result by simply not calling 
hia spouse to the stand, Nor does it seem desirable to continue the 
preseut privilege of the non party spouse not to testify in favor of the 
party spouse in a criminal action. It is difficult to imagine a case in 
which this privilege would be claimed for <>ther than mel'cenary or 
spiteful motives, and it precludes access to evi<lence which might .ave 
an innocent person from conviction. 

The "HpJ"t" prlsrflqt'L Under existing la~~, either spOilse may 
claim the privilege to preyen t one spouse from testifying agaiMt the 
other in a criminal action, and the party spouse may claim the privilege 
to prevent hia spouse from testifyinli' against him in a civil action. 

!f~e~:;:::e be!~e he?instead of the p~rt~~~~S:xi~i~~:~)ik~yt~ 
make the determination 6f whether to claim the privilege on the basi. 
of its probable effect on the marital relat!~llShip. For example, beoause 
olhia interest in the outcome of the actiQu. a party spouse would be 
under oollsiderable temptation to ckim the privilege even if .he mar­
riage were already hopelessly dis~nrted_ ,.he~ca, a ,dtne-ss spouse 
probably would not. Illmtr.1tive of t\,e l'&ss\bk miS119C of the existing 
privilege is the recent C!lse of PMple v. Wa~J, 5(1 Ga1.2ii 70~, 32R P.2d 
777 (1958), involving a defendant who mUT(lereil biB wifc'.IJll0ther 
aud IS-yeBr-old sister. He had threatened to laU?,hr hi. wife+!llld it 
seems likely that he would have dul.,) so hALl !ilie not fled. 'l'h~ marital 
re1ationahip was as thoroughly shattered a~;t could have been; yet, 
the defendant was entitled to invoke the privilege to prevent his ,dfe 
from testifying. In such a situation, the privilege does not ser:e at all 

. its true purpose of preserving a marital relationship from disruption; 
. it serves only as an obstMie to the administration ~f justice. 



c 

c 

c 

Subdivisions 2-6. 

Subdivisions 2-6 of 1881 are superseded by provisions of the Evidence cede 

indicated below: 

Section 1881 
( subdivision) 

2 

3 

4 

5 

6 

Section 1883 (Repealed) 

Evidence Code 
(section) 

950-962 

1030-1034 

990-1006, 1010-1026 

1040-1042 

1070-1072 

Comment. Section 1883 is superseded by Evidence Code Sections 703 and 704. 

Section 1884 (Repealed) 

Comment. Section 1884 is superseded by Evidence Code Section 752. 

Section 1885 (Repealed) 

Comment. Section 1885 is reccdified as Evidence Code Section 754. 

Section 1893 (Amended) 

Comment. The langue.ge deleted from Section 1893 is unnecessary in view of 

Evidence Code Sections 1506 and 1530. 

Section 1901 (Repealed) 

comment. Section 1901 is superseded by Evidence Code Section 1530. 

Section 1903 (Repealed) 

Comment. Section 1903 is unnecessary to support the validity of statutes, 

for the California courts have said that statutes are "presumed" to be constitu-

tiona!. In re Cregler, 56 Cal.2d 303, 311, 14 Cal. Rptr. 28S 291, 363 P.2d 30~ 307 
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c 
(l961). If Section 1903 is deemed to have an evidentiary effect, it is un­

desirable to the extent that it indicates that the Legislature may exercise 

the judicial power of making findings on controverted facts and that such 

findings are conclusive. As the section is 1;LJ)8Cessary to accomplish its 

essential :purpose, it is re:pealed. This repeal will not change the law of 

California relating to the construction or validity of statutes because the 

courts have not :placed that law u:pon the footing of this section. 

Section 1905 (Repealed) 

Comment. Sections 1905, 1906, 1907, 191.8, and 1919 relate to hearsay, 

authentication of official records, and tbe:'best evidence!lrule. They are super-

C seded by Evidence Code Sections 1270-127 J, 1280-1284, 1452-1454, 1506-1507, 

1530, 1532, and 1600. 

c 

SUbdivision 4 of Section 1918 :provides for the authentication of a publish­

ed foreign official journal by evidence that it was commonly received in the 

foreign country as :published by the requisite authority. Although no similar 

proviSion appears in the Evidence Code, this and other evidence of authenticity 

not mentioned explicitly in the Evidence Code may be used to authenticate 

official writings under the general language of Section 1410, which provides 

that the requirement of authentication may be met by "evidence sufficient to 

sustain a finding of the authenticity of the writing." See also EVItENCE CODE 

§§ 1400 and 1530. 

Section 1906 (Repealed) 

Comment. See tlle Comment to ·Code of Civil Procedure Section 1905. 
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c 

Section 1907 (Repealed) 

Comment. See the Comment to Code of CivU Procedure Section 1905. 

Section 1908.5 (Added) 

Comment. Section 1908.5 recodifies the rule of pleading stated in sub­

division 6 of Section 1962 of the Code of CivU Procedure. See the Comment to 

tile:::' secticn. 

Section 1918 (Repealed) 

Comnent. See the Comnent to Code of CivU Procedure Section 1905. 

Section 1919 (Repealed) 

Comment. See the Comment to Cede of Civil Procedure Section 1905. 

Section 19198 (Repealed) 

Comnent. Sections 1919& and 1919b are superseded by Evidence Code Sections 

1315 and 1316. 

Section 1919b (Repealed) 

Comment. See the Comnent to Cc(1e of CivU Frocecfure Cection 19l98. 

Section 1920 (Repealed) 

Comment. Section 1920 is superseded by the business recol'lls exception 

contained in Evidence Code Sections 1270 and 1271, by the exception to the 

hearsay rule for official records and other Official writings containea 1n 

Evidence Code Sections 1280-1284, and by various specific exceptions to the 

hearsay rule that will continue to exist under various sections of the Evidence 

Code and other codes. The broad language of Section 1920 has been limited 

in Evidence Code Section l280 to reflect existing la'T. See the Comment to 

EVItmCE CCDE § 1230; See also EVIDENCE CODll :. 664 (presumption that 

official duty has been regularly perforned). 
_________ ".~5~1~8=-________ _ 



c 

c 

c ' .• 

Section 1920a (Repealed) 

Comment. Section 1920a is un.'1ecessa.ry in viell of Evidence Code Sections 

1506 and 1530. See also EVIDENCE CODE § 1550. 

Section 1920b (Repealed) 

Comment. Section 1920b is ,'ecodified dS Evidence Code Section 1551. 

Section 1921. (Repealed) 

Comment. Sections l.92l. and 1922 are superseded. by Evidence Code Sections 

1270-127l.. 1280, 1452, l.453, l.506, and 1530. 

Section 1922 (Repealed) 

Comment. See the Comment to Cede of Civil Procedure Section 1921. 

Section 1923 (Repealed) 

Comment. Section 1923 is superseded by Dvidel1cc Code Section 1531. See 

the Comment to that section. 

Section 1924 (Repealed) 

Comment. Section 1924 is unnecessary because the sections to which it 

relates are repealed. 

Section 1925 (Repealed) 

Comment. Section 1925 is recodified ~s Evidence Code Section 1604. 

Section 1926 (Repealed) 

Comment. Section 1926 is superseded by Evidence Code Sections 1270-l.27l. 

and 1280-1284. 

Section 1927 (Repealed) 

Comment. Section 1927 is recod~fied as Evidence Code Section 1602. 

Section 1927.5 (Repealed) 

Comment. Section 1927.5 is recodified ~s Evidence Code Section 1605. 
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Section 1928 (Repealed) 

Comment. Section 1928 is re~o<l.ified as Evidence Code Section 1603. 

Sections 1928.1-1928.4 (Repealed) 

Comment. Article 2.1 of Chapter 3, Title 2, Part 4 of the Code of Civil 

Procedure consists of Sections 1928.1-1928.4. The sections are discussed 

individually below. 

Section 1928.1 (Repealed) 

Comment. Section 1928.1 is rec·odified as Evidence Code Section 1282. 

Section 1928.2 (Repealed) 

Comment. Section 1928.2 is recodified as Evidence Code Section 1283. See 

also EVIDENCE CODE § 1530 (purported copy of writinc in custody of public 

employee) • 

Section 1928.3 (Repealed) 

. Ccn;ment. Section 1928.3 is unnecessary in viell of Evidence Code Sections 

1452, 1453, and 1530. 

Section 1928.4 (Repealed) 

Comment. Section 1928.4 is UIUJecessary in view 01: Evidence Code Section 3. 

Section 1936 (Repealed) 

Comment. Section 1936 is -recodified as Evidence Code Section 1341. 

Section 1936.1 (Repealed) 

Comment. Section 1936.1 is recodcfied ciS Evidence Code Section 1156. 

Section 1937 (Repealed) 

COlll!llent. Sections 1937, 1938, and 1939 relate to the best evid&Iloe rule 

and are superseded by Evidence Code Sections 1500-1510. 
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Section 1938 (Repealed) 

Comment. See the Comment to Code of C1vU Procedure Section 1937. 

Section 1939 (Repealed) 

Comment. See the Comment to Code of Civ:\.l Proceiiu.re Section 1937. 

Section 1940 (Repea1.ed) 

Comment. Section 1.940 is recodified as Evidence Code Sections 1.413 and 

1.41.5. 

Section 1941. (Repealed) 

Comment. Section 1941. is recodified in substance as Evidence Code 
Section 1412. 

Section 1.942 (Repealed) 

Comment. Section 1.942 is recodified in substance as Evidence Code 
Section 1414. 

Section 1943 (Repealed) 

Comment. Section 1943 is recodified in substance in Evidence Code 
Section 1416. 

Section 1.944 (Repealed) 

Comment. Section 1.944 is recodified in substance as Evidence Code 

Section 1417. 

Section 1.945 (Repea1.ed) 

Comment. Section 1.945 is recodified as Evidence Code Section 1.41.8. 

Section 1946 (Repealed) 

Comment. The first subdivision of Section 1.946 is superseded by the 

declaration against interest exception to the hearsay :rule contained in Evidence 

Code Section 1230; the second Bubdivision is superseded by the business records 

exception contained in Evidence Code Sections 1270 and 1271.; and the thix-d. 

subdivision is superseded by the business records exception conte,ined in 
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c 
Evidence Code Sections1270-1271, the official records exceFtions contained in 

Evidence Code Sections 1280-1284, and the various other exceptions to the 

hearsay rule contained elsewhere in the Evidence Code and in other codes. 

Section 1947 (Repealed) 

Camment. Section 1947 was a necessary Frovision when the only hearsay 

exception for business records was the common law shop-book rule. That rule 

required that an entry be an original entry in order to qualifY for admission 

in evidence. The business records exception to the hearsay rule contained in 

Evidence Code Sections 1270 and 1271 does not require that the entry be an 

original entry so long as it was made in the regular course of the business at 

or near the time of the act, condition,or event recorded. As the Section 

<:: 1947 no longer has any significant hleaning; it is repealed. 

c 

Section 1948 (Repealed) 

Comment. Section 1948 is recodifiel in substance as Evidence Code 
Section 1451-

Section 1951 (Repealed) 

ConlIl:ent. Section 1951 is suFerseded by Evidence Code Sections 1451, 1532, 

and 1600. 
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Sections 1953e-1953h (Repealed) 

Comment. Article 5 of Chapter 3 of Title 2, Part IV, of the Code of 

Civil Procedure consists of Sections 1953e-1953h. These sections, which 

constitute the Uniform Business Records as Evidence Act, are recodified as 

Evidence Code Sections 1270-1272. Sections 1270-1272 do not, however, 

include the language of Section 1963f.5, which was added to the Code of 

Civil Procedure in 1959. Section 1963f.5 is not in the Uniform Act, and 

it inadequately attempts to make explicit the liberal case law rule 

that the Uniform Act permits admission of records kept under any kind 

of bookkeeping system, whether original or copies, and whether in book, 

card, looseleaf, or some other form. The case law rule is satisfactory, 

and Section 1963f.5 may have the unintended effect of limiting the 

provisions of the Uniform Act. See Tentative Recommendation and a Study 

Relating to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 

6 CAL. lAW REVISION Cm.tM' N, REP., REC. & STUDIES Appendix at 516 (1964). 

Sections 1953i-1953L (Repealed) 

Comment. Article 6 of Chapter 3 of Title 2, Part IV, of the Code of 

Civil Procedure consists of Sections 1953i-1953L. These sections, which 

comprise the Uniform Photographic Copies of Business and Public Records as 

Evidence Act, are recodified as Evidence Code Section 1550. 

Section 1954 (Repealed) 

Comment. Section 1954 is unnecessary in light of Evidence Code Sections 

210, 351, and 352. 

Sections 1957-1963 (Repealed) 

Comment. Chapter 5 of Title 2, Part IV, of the Code of Civil Procedure 

consists of Sections 1957 through 1963. The sections are discussed individu-

ally below. -1523-
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Section 1957 (Repealed) 

Comment. Sections 1957, 1958, and 1960 are superseded by Evidence 

Code Sections 140 (defining "evidence") and 210 (defiDing "relevant 

evidence" ). See the Comments to EVIDENCE CODE §§ 140 and 210. See also 

the Comment to CODE CIV. PROC. § 1832. 

Section 1958 (Repealed) 

Comment. See the Comment to Code of Civil Procedure Section 1957. 

The substance of Section 1958 is restated in the last sentence of Evidence 

Code Section 608. 

Section 1959 (Repealed) 

Comment. Section 1959 is superseded by Evidence Code Section 600. 

Section 1960 (Repealed) 

Comment. See the Comment to Code of Civil Procedure Section 1957. 

Section 1961 (R~a1ed) 

Comment. Section 1961 is superseded by Chapter 3 (commencing with 

Section 600) of Division 5 of the Evidence Code, which prescribes the 

nature and effect of presumptions. 
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Section 1962 (Repealed) 
Comment. Subdivi.ioll 1 of Section 1962 is repealed bocause it 

1(1uiS little rueani'f.;g. eit1Jcr flS f1 rule of EPlbstantive law or a.~ a. rule of. 
evidence ~ •.. " People t', Gor&hen, 51 CaL2rl 716. 731) 336 P.2d 4~2 
501 (1!J59). ' 

Subdivisions 2, 6, -!, ~md 5 ar~~ supp.raf'd~d by E"iden~e Code EectiollS 
621.624, 

The first c:lanse of subdivision n F..t.a.re->:: the mC'6nill!:'.'leF,8 truis:n that 
judgments are concluslve when dtclared by lsw to be' conelul:;iv,'. ·:rhe 
pleading rule in the next two c1J.nse~ ha!ii~ been re~odi:fied as 8-ecti-on 
1908,5 of the Cou •• ,f ri"i! P,ocffi",,,, 
, Subdivision -7 is merely a cross-rr.-fe--ence 8~ttio~1 to all (l-~her pr-eSUn1p­

tlOUS declared by law to be eOllclUBlve. This subcliyislOll is. -ul1nCIJessu;r}'· 

'Sac. Ji'V'OEtJCI! c..oOIl § '-:1.0. ' 

Section 1963 (Repealed) 

Comment. Many of the pre,umption~ listed in Seotion' -'1963 'are 
classified and restated in the Evidence CO,,", A few hav~ been reeooi· 
lied as maxims of juri'prudeuce in Part '. of Division 4 or the Civil 
Code. Others are not cor,tinued at all. The disposition of ea(~h sub. 
division of Sect>on 1963 i. given in the table !lelow, Following t~e 
table 'are comments indicating the rNlsons for l'epealing those pro.,,!, 
sions of Section 1~1!3 that are Mt continued in Cali~o~nia law, 

8mw. 19GB 
( •• ~di.~") 

1 
2 
3 
4 
5 
0, 
7 
8 
9 

10 
11 
12 
13 
H 
15 
10 
17 
18 
lQ 
20 
21 
22 
2lI 
24 
2;; 
26 
27 
~~ 
20 
~,) 

31 
t;2 
~~ 

~, 
86 
37 
38 
30 
40 

ftfl.ptr~f(I~t1 be" 
:F: .. idl'no::;[' ('()I'l~ ~cUon U20 
Not ('oM itlltf>d 
Cil'il Cocl(' R.recion 3544 (added In thls reeommendatloll) 
1'~\'idpll(:C Cf,dc Se-ction GZl ~ 
X.:-.t c(mtillu(>d 
Noe NnUnlJed 
J<:"i I .... ilc~ Corle H.ction 6~1 
J.~\·i.l('nce Cofi(' Rt-l'titm (!,:~ 
E\'id(!nc~ Corle KeHion n:~~ 
J!vhleDt'e' Crute H~('tion naO 
J;;dderH-e Cmll' f'e('Uo.n n:r. 
F.vhlcnee <"'lile HectloR 6:lS 
j<~"'idt'nc& C.>de Section tl34 
Not (:,mti!lllffl 
E\'!'Ie'Q,ce COfl.jIJ ~eetif)n ('dW 
F.vil l.pn, 'of! COorlt! Section ("166 
gvitt£'n-~"," Code Section tl.~O 
Not cnntlnUM 
Ch'11 C(Hl-E" ~c~ti('ln 8G4fi. (added In this .·rf!colllD\eDdatlon) 
::"'r:ot Cf)r:tillu{'fl . 
COl1ilMt{"inl C-ode- Seclicns ~ aaOT, and!J408 
Xnr eonthHl("l 
F.,"jrl(>h(.'c C(l(la- Sc-cotio-n 640 . 
E,-i<lfonce COt'I,p Section an 
XN continuNl 
E",idl'nce C(t(l{lo RE'!ct!GU 001 
No[ f'('ltltin'.If'ld 
Civil CCl1'l,. !"i('cticm 3346 <Il.dded in tbJs noommendaUon) 
Not cnnthlu(',t 
Xt}t C"Olltluuetl 
B"Illf'llt'e Cod:,;, AoI"Ctiol) Oill , 
Ch·U COile ~eetion :lM7 (n(ltietl in this rerommendatlolll 
Ci dl edllt~ ~('etion aMR l added in thi& recommendation 
Evidl'nce Gm:e ~('ct\('In 043 
]~v1~ktlCf' (".(Klf' Rf-C'tion ()..W 
l~\'idf'n~e C'(']de He<"tiot:l 64;1 
Evidenct C{>d", gectiou 13-12 
Nnt .contimlC:'d 
r:m~c"M;;l'.ry {duplicntf',II, Clvil Cl~(1e Section 1614} 
Civil Code So[Iction 164.r-. (:nddtd in thiil ree&rD.IIlf'ndatia.D) 

Subdivision .2 is not eontinu,'<l because it has be-eu a source of error 
and colltusiun in Ih. ca .... , An in~tr\lction based \1!'on it is error 
whenever speeife intent is in i8'lue, rouple t', Sny<lu, 15 Cal.2d 706, 

.... SI __ JOi. P.2d 639 (1940): People tI. }laoid, 71 Cal. App, 213, 234 Pac. 
~ ~'(1925). A pel'Eon's intent may b. ;nferred frum his actions and 

the surrounding circumstances, and all inotrllction to that eifed may 
be give!}, P~ople v, BesoU, 154 Cal. ~63, 97 Pac, 871 (1903). 
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Subdivisi .... 5 and 6 are not continned because, despit.e Section 19(;3, 
there is no prf'sumption of thr sort ~t.:l.tf'd, The" presumptions" merely 
indicate that a party's ""ide"oo .nonld be "i.wed with distrust if he 
could prodn.e better "vielen". and that unf",'orable inferences ~hould 
he drawn from thc evidence offered again't him if he fail. to deny 
or explain it. A party's iaihu'e to pr:')du('(~ e\'i.d~neE" cannot be turned 
into "'idence agninst him by ",liane., on these p:·csumptions. Hampton 
v, Rose, 8 Cal. App.2d 447, 56 P.2d 1243 (l93~); Oi ..... ,etz v. Boys' / 
Markft, Inc., 91 Cal. App. 2<1 827.830, 2?6. P.2d 6, e-9 (1949). The su~- ,.. v,d,,-.,,~ 
.t.nllve effect of these" pre''UlllptlOns ,. lS stated more accurately m~ ~ r!' 
A·' po" or! a! '.61;0 Ii I 2) ) ·.!'is •• _. <<>:,+-;-.~ 
~ '2 r • ..;e '-I' . , 

Stlbdivisi.n. U. The presumption statcrl in subdivision 14 i. not eon-, : ~""n ~,) 
tinued! for it i. in~ecurate a~d. mbleadillg. T~e eases have used·this ~re- ~ r _,,_. 
sumpllOll to sustam the valullty of the OffiOlai a~ts of a persoll actmg ~." 
in a public om .. when there has been 110 evidence to .how that such 
person had the M!l'ht to hold ome •. See, e.(j., City of Menterey v. Jacks, 
139 Cal. 542, 73 Pae .. 436 (1903); Delphi SellOol D'.,/. II. lIIt.'Aay, 53 . 
Cal. 29 (1878); People v. Beal, 108 Oal. App.2d 200, 239 PJd84 
(1951). The prellumption is unnecessary for thi<. purpose, for it is well 
settled that the "acts of all officer de facto, .~o far as the rights of third 
persons are cOIleerneU,-are, if done within the scope and by the ap-
parent authority of office, as valid and binding S8 if he we", the officer 
legally elooted and qualified for the office and in full possession of it." 
1n. re Recievelopment Plan 'or B,mlter lIill, 61 Cal.2d, . ___ • ___ , 87 Cal. 
RIltr. 74, S8, 389 P.2d 538, 552 (1964); Oakland Paving CO, II. Dono­
t'a", 19 Cal. App. 488, 494, 126 Pac. 388, 390 (1912). Under the de 
facto doctrine, the validity of the official acts taken is conclnsively 
established. Tow .. of Susanville II. Lon!J, 144 Cal. 362, n Pac. 987 
(1904); People v. lIecht, 105 Cal. 621, S8 Pac. !l41 (1895); People "" 

'Slmovid" 29 Cal. 480 (1866~. Thus, the cases applying subdivision 14 
are erroneou8 in indicating tbat the official acts of a person acting in a 
public office may be attacked by evidence sufficient to overcome the 
presumption of a valid appointment. These C8Il .. can bo explained only 
on the ground that they have overlooked the de facto doctrine. 

In cases where the presumption might have some significance-eaSea 
where the party occupying ilia office , •. asserting some right of the office­
holder-the presumption has been held inapplicable. Burke v. EdglJf', 
67 Cal:182, 7 Pac. 488 (IBS.'). . 

SlIbdivi8io .. 18. No car,~ luis bean found whe!'~ subdivision 18 has 
had any elfect. The doctrine of res judicata detennines the issues con- , 
cluded betweeu the parties without regard to this presumption. PlJl"IieU 
v. Hahn, 61 Cal. 131, 132 (1882) (" And the judgment as rendered ••• 
is conclusive upon all questions involved in the action and upou whieh 
it depends, or upon matters which, under the issues, might have been 

, litigated and d~ded in th~ ease , ••• "). . 
SubdivUion 20. The cases have used this "pre!lumption" merely 

as a justification for holrlin!l' that evid~nee of a business custom will 
sustain a finding thatth~ cllstom was followed On a particular occasion. 
E.!J., Robi .. ,o .. II, Pul., 28 CaUd 664, 171 P.2<1 430 (1946); America .. 
Can. Co. v. Agriclillurol I"'J'~r. Co., 27 Cal. Apr. 647. 150 Pac. 996 
(1915). P' . 1 P pi 191proVldes lEr tlie admISSibility of bUSiness 
custom evidence to prove that the custom was followed on a particular 
occasion. l'tiltd Its l'i un ' • 'JIi . I iF' I). I ,. ·S' , h ~ 
fQf.7' B i 1;1t 'I t I( I 'Fl.' F ,. . p,. 'us il{' II' » •• 
•• is ... n ~ it f 1M p' WI! 2; 1 , t It 1 11' s t _ t j j • 

'h" SI Ii. There
f 

'Iis nOd re
b

8son tlo ?"nlpol the trie~ (of fT"hct to .fJ
d

!1tl. thaft 
t e custom was 01 owe y apr ymg P. :>re.umptlou. e "Vl enee 0 

.the custom may be strong ~r weak, anii the trier of fact should be 
free to decide whether tht custom was followed or not. No ease has 
been found ~vilJ.~ a presumptivc effect to evio.enee of a business custom 
under subdivision .20 .• 
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l.,f!l:bilit:is-lr.n 2/~. The 'f'f"Jr:rc'-':;c' (~ ~ ,::l'al' \h,:" 22 r,;·,~'),:·,-.r~ to h_1\"('- beer: 
to compel a,n accommodatior. endorse~ to prove that he' endoraed in 
accommodation of a subsequent party to the instrument and llot in 
llccommodation of the maker. See, e.g., POCt/i.e Pad lalla Cemen{ 00. v. 
Rdnccke, 30 Cal. App. 5OI, 158 Pat. 1(4) (1916). The liability of 
accommoda!ina endo:r.sers is lll'W fully envtred 'by th\~ Commercial Code. 
Aeeommodation is a defense which must be ,'stablished by the defend. 
ant. COM. CODE §§ 3307, 3415(5). Renee, subdivision 22 is no longer 
necessary. . 

i"UO(I/:wtstun ,;..:;;. .LJ~~pn(~ snt)(llVt!w)n ~;}I tile '._:nll1Cl1·mt~ tourfs Have­
rCfllS(,d to apply the pr\';m~nptiou or ide-ntily of p·:>rsou from identity 
of the nnme when ihe n8me i. commou. E.g., Peop/, u. Wong Sang 
Lun!J, S· CaL App. 221, 224. 84 Pac. 84R. 8,5 (1906 ',. The matt.'r should' 
be I~rt to inference, for th~ s!renr.lh of tll" infere.nce will depend in 
particular ea.lI:ies on whethfor th~ nmHl~ i~ MmffLon or unusual. 

Subd,'vi,;on 27 hM been rarely cileel in th r~por(ccl CSSM since It 
was enacted in 1872. It has been 4ppliecl to situation •. where It state. 
ment has been made ill the presence of a per~Oll who has .failed to 
protest to the representations in the statement. The apparent acqui. 
escence in the statement bas beeu held to be proof of belief in the 
truth of the statement. E .• tate of .'Flood, 217 Cal.. 76:" 21 P.2d 579 
(1933); Estate of Clark, 13 Cal. App. 7&6, 110 Pac. 828 (1910). 

Althoullh it may be appropriate under some circum.tances to infer 
from the lack of protest that a person'bellev,," in the truth of a state. 
ment maae iu hi~ presence, it i,q'unaesirnble to require such ~ conclu. 
sion. The surrounding cirCl1mstallc~s may vary greatly from ca.qe to 
case, and the trier of. fact should be free to decide whether acquies­
cence resulted from lx>1ief ~r from "'me other cau.e. Cf. Matt. 27 :13-14 
(ReviRed Standard Version) ("Then Pilate said to him, '00 you not 
hear how many things they testify against you l' But he gave him no 
answer, not even to a single charge .... "). 

Subdivision 29 has been cited in but oue appellate decision in ita 
. 92·year history. It is unnece'lOary in light. of the doetrine of ostensible 

authority. See 1 WITKIN, SmnfARV OF CALIFORNIA LAW, Agency and 
Emp/o'tment §§ 49·51 (7tb ed, 1960). 

Subdivision 30, in effect, declares that a marriage will be presumed 
from proof of cohabitation and repute. Pulo$ iI. Pulos, 140 CaL App.2d 
913, 295 P,2d 907 (1956). Because reputation evidence may sometimes 
strongly indicate the existl'nce of a marriage and at other thnes fail 
to do so, reguirillU a ilndini of a maniage fr.lm proof of such repu· 
tation' is unwarrlUlted. The cases have AOrnetjmes refused to apply the 
presumption because of the weakness of tlle reputation evidonce relied 
on. Edate of Baldwin, 162 Cal. 471, 123 Pac. 267 (1912); Cacioppo fl. 
Trianule Co., 120' Cal. App.2d 281, 260 P.2d 985 (1053). Diseontinn. 
allce of the presumption will.not affect the rule that the existence of a 
marriage may be hlferred from proof of reputation. Wltite iI. WMte, 
82 Cnl. 427, 430, 23 Pac .. 276, 277 (1890) (" 'cohabitation and repute 
do not make marriage; they are merely items. of evidenee from which 
it may be inferred that a marriage had been entered into' ") (italiea 
in original). -

Sit bdivisi!l" 38 has not been applied ill any reported case in ita 92-. 
year history, The substantive law relllting to implied dedic~tion and 
dedication by prescription makes the presumption umiecessary. See 
2 WITKIN, Smn!Aai' OF CALIFOIINIJ.. IJAw, Real Property §§. 27·29 
(7th ed. 1960). 
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Secticn 1967 (Repealed) 

Cc=ent. Secticn 1967 has no substantive mea, 'linG and is unnecessary. 

Section 1968 (Repealed) 

Comment. Section 1968 unnecessarily duplicates the provisions of 

Penal Code Sections 1103 and 1l03a. 

Section 1973 (Repealed) 

Comment. Section 1973 is unnecessary. It merely describes in 

evidentiary terms the statute of Frauds contained in Civil Code Section 

1621:-. 

Secoion 1974 (Amended) 

Comment. The amendment to Section 1974 makes no substantive change 

in O.;he law; the amendment merely mal:es it clear that Section 1974 is a 

substantive rule of law, not a rule of evidence. 

Section 1978 (Repealed) 

Comment. Section 1978 incorrectly states the eJ~istin;; law of 

California. Certain things are declared to be "conclusive evidence" in 

otller codes. See, e.g., COM. cone § 1201 ( 6}, (45). J.ioreover, the 

California courts have recognized that some evidence may be conclUSive in 

the absence of statute, for a court, "in revieWing the evicence, is bound 

to exercise its intelligence, and in doing so must recognize that certain 

facts are controlled by immutable physical laws. It cannot permit the 

vercict of a jury to change such facts, because • • • to do so would, in 

effect, destroy the intelligence of the court." Austin v. Newton, 46 

Cal. App. 493, 497, 189 Pac. 471, 1:-72 (1920); Neilson v. Houle, 200 Cal. 

726, 729, 254 Pac. 891, 892 (1927). Nonetheless, -ehe California courts 

havc also relied upon this section to sustain a fir.c1 ing of paternity despite 
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undisputed bl00Q~test evidence sholling that the defendant could not have 

been ~the father of the child. Arais Y. Ka.1ensnikoff', 10 Ca1.2d 428, 74 

P.2d 1043 (1937). The Legislature subsequently rejected this decision by 

enac~i;ing the Uniform Act on Blood Tests to Determine Paternity. Repeal 

of Section 1978 will remove the statutory baSis for a similar deciSion in 

the rare case where Buch certainty is attainable. 

Sections 1980 .1-1980.7 (Repealed) 

Crnmnent. Sections 1980 .1~1980. 7, which comprise the Uniform Act 

on Dlocd·Tests to Determine Paternity, are recodified as Evidence Code 

Sections 890-896. 

Sec·~ions 1981-1983 (Repealed) 

Comment. Chapter 1 of Title 3, Part IV, of the Code of Civil Procedure 

consists of Sections 1981 through 1983. These sections are discussed 

individually below. 

Section 1981 (Repealed) 

Comment. Section 1981 is superseded by Evidence Code Sections 500 

and 510. See Tentative RecOOlllen<iation and a Study Relating to the Uniform 

Rules of Evidence (Burden of Producing Evidence, Burden of Proof, and 

Presumptions), 6 CAL. rAW REVISION COloIM'N, REP., REC. & STUDIES 1001, 

1124-1125 (1964). 

Section 1982 (Repealed) 

Comment. Section 1982 is recodified as Evidence Code Section 1402. 

Section 1983 (Repealed) 

Comment. Section 1983 was held unconstitutional as applied under the 

C Alien rand raw. Morrison v. california, 291 U.S. 82 (1934). It has been 

applied but once by an appellate court since the Morrison case was decided. 

People v. Cordero, 50 Cal. App.2d 146, 122 P.2d 648 (1942). Section 1983 
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<::- appears to have been designed principally to facilitate the enforcement 

of the Alien Land Law. Since that law has been held unconstitutional 

(Sei Fujii v. State, 38 Cal.2d 718, 242 P.2d 617 (1~52)) anQ has been 

repGaled (Cal. Stats. 1955, Ch. 316,§ 1, p. 767), Section 1933 should 

no longer be retained in the la" of California. 

c 

c 

Secoion 1998 (Repealed) 

Comment. Sections 1998-1998.5 provide a special exception to the 

bes·:; evidence rule for hospital records. These sections are recodified 

as ~vidence Code Sections 1560-1566. 

Sec-oion 1998.1 (Repealed) 

Comment. See the COllJlilent to Code of Civil Procedure Section 1998. 

Sec·cion 1998.2 (Repealed) 

Comment. See the Comment to Code of Civil Procedure Section 1998. 

Section 1998.3 (Repealed) 

Comment. See the Comment to Code of Civil Procedure Section 1998. 

Section 1998.4 (Repealed) 

Comment. See the Connnent to Code of Civil Procedure Section 1998. 

Sec~ion 1998.5 (Repealed) 

Comment. See the Connnent to COde of Civil Procedure Section 1998. 

Section 2C09 (Amended) 

COlllIl1ent. Section 2009 has been an:ended to ref'lec"c the fact that 

sta-:;utes in other codes may also authorize the use ot affidavits. See, 

~, PROB. CODE §§ 630, 705. 

Sec-i:;ion 2C16 (Amended) 

Comlllent. The amendment of Section 2C16 lIlerely substitutes the general 

definition of "unavailable as a ,ri'cness" used in the Evidence Code for the 

subs~antially similar language in Section 2C16, 



c 

Sections 2042-2056 (Repealed) 

Comment. Article 6 of Chapter 3. Title 3. Part IV, of the Code of 

Civil Procedure consists of Sections 2042 through 2056. These sections are 

discussed individually below. 

Section 2042 (Repealed) 

Comment. Section 2042 is superseded by Evidence Code Section 320. 

Section 2043 (Repealed) 

Comment. 
Section '7'7'7. 

Section 2043 is substantially recodified in Evidence Code 

Section 2044 (Repealed) 

Comment. The first sentence of Section 2044 is recodified as Evidence 

Code Section 765. The second sentence is supersede~ by Evidence Code 352. 

Section 2045 (Repealed) 

Comment. The first sentence of Section 2045 is superseded b7 Evidence 

Cede Sections 76q 761, and 772. The second sentence of Section 2045 is 

recodified as Evidence Cede Section 773. 

Sec"Gien 0046 (Repealed) 

COIDInent. The first sentence of Section 2046 is recodified dS Evidence 

Code Section 762. The second sentence of Section 2046 is recodified dS 

Evi~ence Ccde Section 767. 

Section 2047 (Repealed) 

Comment. The last sentence of Section 2047 is superseded by Evidence 

Code Section 1231. The remainder of Section 0047 is superseded by Evidence 

Code Section 771. 

C Sedion 0048 (Repealed) 

Co=ent. Section 2048 is superseded by Evidencc Code Sections 767 and 

772. 

J 
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c 
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Section 2049 (Repealed) 

·GmDnent. Section 2049 is inconsistent with and superseded by Evidence 

Code Section 785. See the Con:n:ent to that section. See also EVIDENCE 'CODE 

§§ 769, 770, and 1235. 

Section 2050 (Repealed) 

Comment. Section 2050 is recodified as Evidence Coc.e Sections 774 

and 778. 

Section 2051 (Repealed) 

Comment. Section 2051 is inconsistent with Evidence Code Sections 

780 and 785-788. The provision of Section 2051 excludin.:; evidence of 

par-~icula.r wrongful. acts is continued in Evidence Co(1e Section 787. The 

principle of' excluding crimina) convictions where there has been a subsequent 

pardon has been broadened to cover analogous situations in Evidence Code 

Section 788. 

Section 2052 (Repealed) 

Comment. The first clause of Section 2052 is superseded by Evidence 

Code Section 780(h). The remainder of Section 2052 is inconsistent with 

Evidence Code Sections 768-770. See the Canments to those sections. 

Section 2053 (Repealed) 

Comment. Insofar as Section 2053 deals with the inability to support 

a \fitness' credibility until it has been impeached, it is superseded by 

Eviccence Code Section 790. Insofar as Section 2053 deals ,lith the inadmissi­

bility of character evidence in a civil action, it is superseded by Evidence 

Cede Sections 1100~ll04. 

Sec-~ion 2054 (Repealed) 

Comment. Section 2054 1s xecodi.fieq. in substcn~ Gill D .. idcnce Code 

Section 768(b). 
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Section 2055 (Repealed) 

Comment. Section 2055 is recodified as Evidence Code Section 776. 

Sec·oion 2056 (Repealed) 

Comment· Section 2056 is recodified in substance a~ Evidence Code 
Section 766. 
Section 2061 (Repealed) 

Comment. The first sentence of Section 2061 is recodified in 

Evi~ence Code Section 312. The remainder of Section 2061 is superseded 

by Chapter 6 (commencing with Section 430) of Division 3 of the Evidence 

Code. 
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~ion 2065 (Repe3.1ee.) 

CClIllIllent. The fil'st clsuce of Sect,ion '2Q5~ 1'1 l)c'l",rsedec by Evidence 

Coic Sections 3:51 and 9U. ''-fjre!lllI!li!!!!iI!I!IIM!!!!iI.&!iti/iir;t,'' 
_.;::;c~:. 

~> ' -.-tt .Il~SO[a.r ,u; .4IbIitS(-l.o:::tiO:::;'Po:'l n"dto:: i-l \';]u.;'}~~ "\0 l'(,rU.:-:t'. fJ f 
; giYe an :!111:~Wel.' h~vb~g ['! t~l}(II'~lCy t'! s'lb:;{;~t .ilin~_ t~ r.lLli:~}".r:~.-nt ._,~~:~~ __ ._ :i.'J\d~)~ic..,.:;. (~ 
, ff"lnl~Y:l l.t 1:~ sn.I'eI"Scd.(~~ hr !i'AJd NiLl" 'ItJr~ftI.::ti'(:'~J;n;.t -.I:ll!j 1:11e S'e.c~T·,C.'\. ,-\y.q"l!!ll .. 
t H- ncrlmm.nllUli prtvllrg-:::. ... b 

Th-e langun~ r~latl11g to lJ,U an::,:·,rt;l' ":Lid, ' .... rqld klve ;l l'''l-ler;':y :.0 
degl'&de the ch,n'D:c:'~r o~ the winv':;.~ ~s 11IUl(-'·('i..~s,<··'ry. 'J'he: T'\':-~Pl;'i;'; oj! 

tllif.l; language l.;;eeH\S to hf'\ A V,'i~l:(,:;<.l -,fillS; ·:,d.;t;f:.~ tl) ~);cn­
lnc.rmnnatulg Gut ..:-g,'.ni..in~g JruntoJl' diM 1:": l'C'!r.rfUi.r;o du· p'cnT.S (,i' thl~ 

ease.6 

--~~;>~ ~ C:' tilL!"k v, n.' .. ~e, :n Ct"d. e.!l ,- !~m)) ihl'~'lldl or ptT·m:~:, la mrp I."; ,\1-,\,1...;(0 that 
p!nintitr. hurl imnlol':11 relatillllS with 'X: 1'dd. X mm~( ;··,":.;.\· ... ·1· tit !'-,wh r .. li'{bn~, 
tllongh flnlolW(>r .;if'jr!'l""lItlhlJ:); ~fW Chl'Z '-". !-1np"l"int (·,mn. Lia r:l1. '\P1L:.M 162, 
314 P.2rl 1:i!i. (1f)r~1:: ~$f':·"ilatt' m~,illh'.pftnC'f on !tr(tti"~l ()f ('r!:L·!t~: ;},-,i··nu'lnt 
~'luir('il to :Illl!<w!!r iIlii to cl"W'I~y. II[L~lt 'l~!lll :.Jl',Ut.: I:.) ---. --.~ ...... _ .. -------- .' . 
<Ne;e;"theh~~s thC! v:'itnes~ is privileg:eJ., to refuse 1~ testH',V to ~u~h 

matter when the !l1attel" 5s relcn"ant only for the J1u"pose or impearl:.. 
meat However, thi~ Pl'iYi1l~ge .';l't'mS tu Le ]Ilrf!~\ly-if not entil'el:,~-.. " .. j.-•• ", ... ~~ (~.., SC!C''''';6W' 

II 
. . . - ~ ___ ~"O~ .. V~ ~ 

super nou.=:;, rovwes ~lli--:'L.a ~'("~i.r... .·r.~WI\,:·'£·" 
witness may not be impraeileu..;-'by e\'idrll~e 0 ----~f"'e.~ C-::,i·ld .... ,rrt; 

""",\\b e-\'~""_lIrr Manifestly, to the ~xtent th.ut the degl'aaing matter ~eforr~d to ,,_, _'. 
S"C" "fu,-I;; in Section 206';AS « 6 ! 1- "tmak" this portion -,,",;d .. ,<,., '-=~ 

Ctar.ctS <,.~ of section 2065 unnete . .,t-firy. i5' 2 3 'f J qQ' "".:. C;,..i"'.(· ... en ...,g7 

c 

c cnJ0')l PH 3J ' " ,. 7 ' £ 55" 7 3 P 11 ) :,[m'oo,,{\r, 
the witness i~ protected against imlx;a::'hmcmt by fi\tjilellcc !)f 

'!.o.a..c •. :\\\'l. _:;~"" - fcleYant, and n~Hin .... t wntt('l' which j~ de 
, (l:3 to whic;h no Rpe"ial rule is l1b:rle~lj. th('rc 

seems be little, if any, ~core left to th., "af'gl'adinR" mntter n pri -vi· 
lege. For critici)-;lli.C; of this privil{'g':.'. see & "'\Vm ?At1 Ri·:, Evml-~~I~E §§ 2215, 
225::; (McNaughton rev. 1961) ; 3 WlG~ro""" EVlOR'ICE § ~84 (3d ed, 
1940); ~\I(~G(\Yrley, Se1t-C'r-1JlIi?:ati'iti/ Ponti Sj'·U-Di''''(Jtaei.,liJ Tr$timrNlY, 
5 IOWA LAW BULL. 174 0.920). Thi, pl'iviicge seem, to ,be seldom in-
vOked in California opinious and, wInn inw")kt'd; it ~rist's in (~ases' ill 
which the evidtnco in qne,tion oou1(1 be ""elodea m~r.ly b,· ,'irta. of 
its irrelevaney, or by 'r:irtuc of S(~ditm 205~y ...dl'tn~ \1l both. See. 
for- eXaml)Je~ the followlng eflS~: Pe"p~e 'f. rWa1s(~n, 411 Ca1.2{i 818, 29H 
P.2d 243 (1956) {honticirle (''15(> irn.'olviflg- ~r()'i~,-ex~lr.li!lat:bn n~l to de· 
fend ant 's efforts to evade military s€-"t"yi!.:-t,; herd, .t ':""l"eiC"Hlit l1-nd viola-
tive of Sf"~tion 20(-)5); Pt'opJe v. T. W"tlh IIi·r.':;, 15 Cf~l. App. 185, 203~ 

114 PM. 416, 419 (1911) (abortha u,",· "" w[,;ch. t!w pi'''''',1Oting wit-
nGS! was asked on Cl'l)ss .. t-'xlllniImtiull ''1ho t;\'ll.-"! father of" ch~ld j llftd: im~ 
material-and, if a.ked to degrade, "equaH:' inadmis,ihle"); PeO'fif 
v. Fano Chung, 5 CaL ApI', 587, 91 PM. 105 (1~07) : defe~da"t'. wit, 
ne~ in statutory rape C'iSD- a~k{,:d V'ju~ther the witne3.'; W8;i seller of 
lottery tickets and operat.or of poker ,~nme; ht7d, jmpl"r.tper~ int(.',. ~!J.'ia, 
on ground ·.)f ;-:kt.tion 20f}.~). );ote, lHlwev(!r, ~i~e rdd·;t·io-nal ~·J'OunJB. for 
exclusion, t·iz' j immateriality 0:'.11(1 !~ectiDtl '20.31. 'l'hus~ Section 206.3 
was not at all necessary for tnt" dec~si"!.i-n.). He-nc·"}~ thi., portion ox Se~-
tion 2065 ,is bup{'rftuon~ ; . 37 3" . 3 £ e lfmler 
"- 7, S'o·.de>oe" ('.cde .• 1$~,--~~iO!l -.-{.<"dllW-'" (~ Sed;ion 
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Section 2066 (Repealed) 

Comment. Section 2066 is unnecessary in the liGht of Evidence Code 

Section 765, which restates the Drovisions of Code of Civil Procedure 

Section 2044. 

Section 2078 (Repealed) 

Comment. Section 2C78 is s~erseded by Evidence Code Sections 1152-

1154. 

Section 2079 (Repealed) 

Comment. Section 2079 is unnecessary because i-G repeats what is said 

in Civil Code Section 130. Moreover, it is misleailing to the extent that 

it suggests that adultery is the only ground for divorce 'rhich requires 

corroboration of the testimony of the spouses. 

Sections 2101-2103 (Repealed) 

Comment. Chapter 4 of Title 5, Part IV, of the Code of Civil Procedure 

consists of Sections 2101 through 2103. These sections are discussed 

inilividually below. 

Section 2101 (Repealed). 

Comment. Section 2101 is superseded by Evidence Code Section 312. 

Section 2102 (Repealed) 

Comment. The first sentence of Section 2102 is recodified in Evidence 

Code Section 310. The second sentence of Section 2102 is s~erseded by 

Evidence Code Section 458. 

Section 2103 (Repealed) 

Comment. Section 2103 is superseded by Evidence Code Section 300. 
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CORPORATIONS CODE 

Section 6602 (Amended) 

Comment. This revision of Section 6602 provi<".eG] in effect, that 

the judge may take judicial notice of the matters lis·oet'. in amended 

Section 6602, and he is required to take such judicial notice if he is 

requested to do so and the :party supplies him l/ith sufficient information. 

See EVIDENCE CODE §§ 452 and 453 and the Comments thereto. 

The portion of Section 6602 lTJu.ch has been deleted is either unnecessary 

because it duplicates the provisions of Evidence Code Sections 451 and 452 

or undesirable because it conflicts lTith Evidence Coele 1452. 

Section 25310 (Amended) 

Comment. The deleted language is inconsistent vith Evidence Code 

Section 1452. See the Comment to that section. 

GOVEIll!lMENl' CODE 

Section 11513 (Amended) 

Comment. The revision of the last sentence of Section 11513 is 

necessary because, under Division 8 (cOlllllleIlcing with Section 900) of the 

Evidence Code, the privileges applicable in same aCDinistrative proceedings 

are at times different fram those applicable in civil actions. 

The substitution of "other" for "direct" in the t:b.ird sentence of 

subdivision (c) of Section 11513 ma::es no Significant substantive change 

but is desirable because "direct evidence" is not defi."'led for the purposes 

of Section 11513. See the Comment to CODE CIV. PROC. § 1831 (Repealed). 

Section 19580. (Amerlled) 

Comment. The amendment merely substitutes a reference to the correct 

Evi&ence Ccde section for the reference to the superseded Code of Civil 

Procedure section. -1536-
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Section 34330 (Repealed) 

COlD!Ilent. Section 34330 is unnecessary. The matters to be noticed under 

Section 34330 may be noticed under Division 4 (commencing with Section 450) cf 

the Evidence Code, and that division provides the applicable procedures for 

taking judicial notice. 

HEALTH AND SAFETY CODE 

Section 3197 (Amended) 

Comment. The revision of Section 3197 merely substitutes references to 

the pertinent Evidence Code sections that supersede subdivisions 1 and 4 of 

Code of ·Civil Procedure Section 1881. 

PENAL CODE 

Section 270e (Amended) 

Comment. The revision of Section 270e merely inserts a reference to the 

pertinent sections of the Evidence Code. 
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~~ion 686 (Amended) 

Canment.. Sdet.ioll 686 s~h ~:'orf!l thTH' exc:'.·rtiml~ ~ a the r!t~ht 
of a defendant h~ a cl'ilillnru trial to ,onfronr the- ~,.vit'.H'~:i'~9 a~~ain3;; 
him. Th.ese CX-Ctlttim1i pllTport f-) ~+ate th~ (~o.ndid()lJt uncim w"hie!l the 
col1tt may admit t~stil'10ny te.k(,ll iJ.t the pU·lir'liuarr lJr.a.l'ing, ·,(:.~tim(,ny 
taken ill fi fOJ'~nel' tIla! ~;f the ,li:'tlol':.,aud tt"'sti;:uu'y in a d'~~~IJ~jt.icn t11at 
is aamissible lludor Pe-nal Code S(!dioll SS2, The Be'..-:lioll i!J.&fC-.. W,\tdv 
sets forth the ~xbt:L"I1g la\\', for it ftlj}s to p:;o"ddc for the arlmission 0"£ 
hearsay E,:'ddenee .~('ll{~rally OJ' for the 8.dmis:i'!OD or tes.timoflY in a 
deposition tlwt is admiosible under P''1ul Cude :';ections ]345 mid Ja62, 
and .its refertmce to the ~(~onditi.{\ns l~~l~e:r v,bi·:h depo~iri(.lW .L"Ul¥ he __ _ 
aduuttC'd under l.lenal Oc·ee S.~ctl',H~ 8,,2 1£ r.ot aCC'Ul.'(!i:,:: . ..!.sA .. I • jif 
••• ~) c.Jyerlt the shutitions in whk b t~!-.timollY in anotb;r action or 
proceeding and testimorjY at the p!'f.~lim-:l1nl'Y hearing is a!.lmissibl~ ad 
exceptiolls to :he hearsay l'ule, SectkJH (;.86 J 37) ~lKf!d ~Tiiii7:--. Y\:lS 
nating the specific e~ccprioll~ ~OL" these situations ana by substituting 
for them a gelleral eroijS referene:a tu adtwssiblfl hearsny_ The-- 1 

of the conJHion~ under whifh a depos:tion may be admitted 

~~~~~~~~li:;I~;~ and in lieu of the deleted lunguage ther. ~ knguage that accurutely provides for the admi .. ioll of 
un d or Pella 1 Code Soct;ons 882, 1345" and 136Z, T' I, 

_______ -1 531J=---______ _ 
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Section 688 (Amended) 

Comment. The language deleted from Section 688 is superseded by Evidence 

Code Sections 930 and 940. 

Section 939.6 (Amended) 

Comment. The revision 01' Section 939.6 makes no substantive change. The 

amendment, however, states more clearly and precisely the meaning that has been 

given the section by the Calii'ornia courts. See,~, People v. Freudenbl"rg, 

121 Cal. App.2d 564, 263 P.2d 875 (1953). See also WITKIN, CALIFORNIA 

CRIMINAL PROCElJ(JRE §§ 175, 228 (1963). 

Section 961 (Amended) 

Comment. This revision 01' Section 961 makes it clear that matters that will 

be judicially noticed, whether such notice is mandatory or discretionary, need 

not be stated ion an accusatory pleading. See EVIDENCE CODE §§ 451 and 452. 

Section 963 (Amended) 

Comment. This revision of Section 963 makes the procedure provided in 

Evidence Code Sections 454-458 applicable when judicial notice is taken of the 

matter listed in Penal Code Section 963. Note that, notwi~,standing Evidence 

Code Section 453, notice is mandatory if the private statute or ordinance is 

pleaded by reference to its-title and the day of its passage. 

Section 1120 (Amended) 

Comment. Section 1120 requires e. juror who discovers that he has personal 

knowledge of a fact in controversy in the case to disclose the same in open 

court. If he reveals such personal knowledge during the jury's retirement, the 

jury must return into court. The section then requires that the juror be sworn 
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as a 17i-i;ness and examined in the presence of the parties. 

The section does not make it clear l-lhether ihiB examination in the presence of 

the parties is for the purpose of determining if "good cause" exists for the 

juror's dischaXBein accordance with Penal Code Section Ll23 or whether this 

~nation is for the purpose of obtaining the juro~ls knowledge as evidence 

in the case. The circumstances under which a juror may testify in a criminal 

case are fully covered in Evidence Code Section 704. Therefore, Section l120 

has been amended to eliminate the ambiguity in its provisions and to provide 

assurance the juror's examination is to be used solely to determine whether 

"good cause' exists for his discharge. 

Section 1322 (Repealed) 

comment. Section l322 is superseded by EVidence Code Sections gro-gr3 and 

980-987. See the Comment to subdivision 1 of Section 1881 of the Code of 

Civil Procedure, which also is superseded by the same Evidence Code sectior.s. 

section 1323 (Repealed) 

COmment. The first clause of the first sentence of Section 1323 is super­

seded by Evidence Code Sections 930 and 940. The second clause is recodified 

as Evidence Code Section 772b. The last sentence of Section 1323 is unnecessary 

because it merely duplicates the provisions of Article I, Section l3 of the 

California Constitution. 

Section l323.5 (Repealed) 

Comment. Section l323.5 is superseded by Evidence Code Section 930, which 

C retains the o~ effect the section nas ever been given--to preven-~ the prosecu­

tion from calling the defendant in a criminal action as a witness. See People 

v. Talle, III Cal. App;2d 650, 245 P;2d 633 (1952), Whether Section 1323.5 
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provides a broader privilege than Evidence Code Section 930 is not clear, ~or the 

meaning of the phrase "persons accused or charged" is uncertain. For example, 

a witness before the grand jury or at a coroner's inquest is not technically 

a person "accused or charged," and Section 1323.5 would appear not to apply to 

such procedings. A person who claims the privUege against seU-incrimination 

before the grand jury, at a coroner's inquest, or in eome other proceeding is 

provided with ~icient protection under Evidence Code Section 913. for his 

claim of privilege cannot be shown to impeach him or to provide a basis for 

inferences against him in a subsequent civil or criminal proceeding. 

Section 1345 (Amended) 

CoImnent. Section 1345 bas been revised so that the conditions for admit-· 

ting the deposition of a witness that bas been taken in the same action are 

consistent with the conditions for admitting the test:lJaol::w o~ a witness in 

another action or proceeding under Evidence COdes Sections 1290-1292. 

Section 1362 (Amended) 

CoDJDent. Section 1362 bas been revised 80 that the cond1tions +fi&.uo1tur.a 

the deposition of a witness that has been taken in the same action are consis-­

tent with the conditions tor admitting the testimony 01' a witnes8 in another 

action or pro~ed1ng under Evidence Code Sections 1290-1292. 

Section 306 (Amended) 

CoImnent. The deleted J.anguage is inconsistent nth Eridence . eoa. 8ect1on 

C 1452· See the CoImDent to that section. 


