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#34(L) 

Memorandum 64-86 

Subject: Study No. 34(L) - Uniform Rules of EVidence (Preprint 
Senate Bill No. l--Division 8) 

10/16/64 

Attached are two copies of the revised COlI!IDents to Division 8. 

Mr. McDonough is responsible for checking these Comments. Please mark 

any revisions you believe should be made on one copy of the COII!IDents. 

In checking references to the Uniform Rules of EVidence, check the 

reference against the pamphlet containing the Uniform Rules, not against 

the pamphlet containing our tentative recOll!lDendation. 

RespectfUlly submitted, 

John H. DeMoully 
Executive Secretary 
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DIVISIOO" 8. PRIVILEGES 

CHAPTER 1. DEFINITIONS 

§ 900. Application of definitions 

Ccmnent. Section 900 makes 1-0 clear that the definitions in Sections 

901 through 905 app.4r only to Division 8 (Privileges) and that these 

definitions are not applicable where the context or language of a particular 

secaon in Division 8 requires that a word or phraBe used in that section 

be [liven a different meaniDg. The definitions contained in Division 2 

(commencing with Section 100) apply to the entire code, includi.DS Division 

8. Definitions applicabl.e only to a particular article are found in that 

article. 

§ 901. "Proceeding" 

CODII1ent. "Proceeding" is defined to mean all. proceedings ot whateve.t: 

k1nc1 in which testf.moDy can be compelled by law to be given. It includes 

civil and criminal. a·~tioDB and proceedings, administrative proceedings, 

leGislative hearings, grand Jury proceedings, coroners' inquests, arbitra-

tion proceedings, and ~ other kind ot proceeding in which a person can 

be compelled by law to appear and give evidence. The definition is broad 

because a question of privilege can arise in ~ situation where a person 

can be canpelled to testif;,r. 

§ 902. " Civil proceeding" 

COIIIIJIent. "Civil proceeding'! includes not only a civil action or 

proceeding, but also ~ nonJudicial proceeding in lrhich, pursuant to law, 

r' testimony can be compelled to be given. See EVIDENCE CODE §§ 901 and 903. 

\..-
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§ 903. "Criminal proceedina;~ 

COIlIIJIent. The definition of "criminal proceedL13" includes not only a 

"criminaJ action" (def'ined in Section 130) but also a proceeding by aecusa-

tion for the removal. of' a public of'ficer IlIlder Government Code Section 3060 

§ 904. "Disciplinary proceeding" 

COIlIIJIent. The definition of "c11sciplinary proceeding" follows the 

def'inition of the kind of' proceeding initiated by accusation in Government 

Code Section 11503. The Government Code definition llas been mod1f1ed to 

make it clear that Section 904 covers not only license revocation and 

suspension proceedings, but also personnel disciplinary proceedings. 

"Disciplinary proceeding" does not include. however, a proceeding by 

C accusation for the removal of a public officer under Government Code 

Section 3060 ~ seq. 

§ 905. "Presiding otf'icer" 

COOIIIIeIlt. "Presiding officer" is defined so that reference may be made 

to the person who makes rulings on questiOIlII of privilege in nODjudic1aJ. 

proceedings. The term includes arbitrators. hearing of'ficers, referees, and 

any other person who is authorized to make rulings on claims of' privilege. 

It 1 of' course. includes the judge or other person presiding in a Judicial 

proceeding. 

CHAPrER 2. APPLICABILITY ce DIVISION 

§ 910. Applicability of division 

Camnent. This section makes the rules of' privilege applicalW! in all 

proceedings in which testimony can be ccmpeJ.l.ed~ 

"proceeding" in EVIDENCE CODE § 901. 
.801-

See the de:f'1n1 tion of' 
§ 903 
§ 904 
§ 905 
§ 910 

, I 



Revised "for Oct. 1964 Meeting 
Most rules of evidence are designed for use in courts. Generally, their 

C1 purpose is to keep unreliable or p~·ejudicia.l. evio.ence from being presented 

to -;;he trier of fact. PrivUege rules, however, B.re diff'erent frcm other 

c 

rules of' evidence. PrivUeges are granted for reasons of policy unrelated to the 

reliabUity of the infomation that is protected by the privilege. As a 

matter of fact, privileges have a practical ef'fect only when the privileged 

information is relevant to the issues in a pending proceeding. 

PrivUeges arc gronted becauGe it is necessary to pcmit 60IIIe information 

to be kept confidential in order to carry out certain socially desirable 

policies. Thus, for example, it is important to the attorney-client 

relationship or the marital relationship that confidential Comg1nications 

mde in the course of such relationships be kept confidential; to protect 

such relationships, a privUege to prevent disclosure of such cmmmmications 

is granted. 

It confidentiality is to be effectively protected by a privilege, the 

privilege DUst be recognized in proceedings other than judicial proceedings. 

The protection afforded by a privilege would be illusory if a court were the 

only place where the privilege could be imroked. Every officer with pover 

to issue subpoecas for imrestigative purposes, every administrative agency, 

every local governing board, and many more persons could pry into the protected 

information if the privUege rules were applicable only in judicial proceedings. 

Therefore, the policy underlying the privUege rules requires their 

recognition in all proceedings of any cature in which testimony can be com-

pelled by law to be given. Section 910 makes the privUege rules applicable 

to all such proceedings. In this respect, it follows the precedent set in New 

Jersey when privUege rules, based in part on the Uniform Rules of Evidence, 

were ecacted. See N.J. Laws 1960, Ch. 52, p. 452 (N.J. REV. STAT. §§ 2A:84A-l 

(' to 2A:84A-49). 

Whether Section 910 is declarative of existing law is uncertain. No 

OUifornia case has decided the question whether the existing judicially 

-802- § 910 .---~ 
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recognized privileges are applicable in nonjudicial proceedings. By statute, 

however, they have been mo.de applicable in ell ccejuiiicatory proceedings 

conducted under the terms of the Administrative Procedure Act. GOVT. CODE 

§ ll513· The reported decisions indicate that, as a general rule, privileges 

are assumed to be applicable in nonjudicial proceedings. See, e.g., McKnew 

v. Superior Court, 23 Cal.2d 58, 142 P.2d 1 (1943); Ex parte McDonough, 170 Cal. 

230, 149 Pac. 566 (1915); Board of Educ. v. Wilkinson, 125 Cal. App.2d 100, 270 

P.2d 82 (1954); In re Bruns, 15 Cal. App.2d 1, 58 P.2d 1318 (1936). Thus, 

Section 910 appears to be declarative of existing practice, but there is no 

authority as to whether it is declarative of existing law. Its enactment 

Yill remove the existing uncertainty concerning the right to claim a privilege 

iil a nonjudicial proceeding. 

CHAPI'ER 3. GENERAL PROVISIONS REIA"TING TO PRIVILEGES 

§ Sll. General rule as to privilc:;cs 

CoII!IIl.ent. No new or cOllolllOn law privileges can be recognized in the absence of 

statute. The section ccdifies exist:!.ng law. See Chronicle Pub. Co. v. Superior 

Court, 54 Cal.2d 548, 565, 7 Cal. ;'ptr. 109, ll7, 35): P.d, 637, 645 (1960); 

Tatkin v. Superior Court, 160 Cal. App.2d 745, 753, 326 P.2d 201, 205-206 (1958); 

Whitlow v. Superior Court, 87 Cal. App .2d 175, 196 P. 2d 590 (1948). See 

also 8 HIGMORE, EVIDENCE § 2286 (iIcNaughton rev. lS61); \/ITKIN, CALIFORNIA 

'":"DJ?lCE § 396 at 446 (1958). 

Section 911 is ba.sed on Rule 7(b), (d), and (e) of 'i;he Uniform Rules of 
E-~"ic1.ence • 
§ <;12. Ha!ver of priv-ilege 

Cotanent. This section covers in some detail the =tter of waiver of 

tilOse priv11eaes that ~rotect cOD..fiCLent1.al cOLJr;1UIlicaticl1s. 

Subdivision Cal. Subdivision (a) states the general rule with respect 

to the manner in which a privilege is waived: Failure to claim the privilege 

where the hol.der of the privilege has the lege.l. standing and the opportunity 

-803-
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to claim the privilege constitutes a waiver. T:,is seems to be the existing 

law. See City and County of San Francisco v. Superior Court, 37 Cal.2d 227, 

233, 231 P.2d 26, 29 (1951); Lissak v. Crocker Estate Co., 119 Gal. 442, 51 

Pac. 688 (.1.897). There is, however, at least one case that is out of harmony 

with this rule. People v. Kor, 129 Cal. App.2d 436, 277 P.2d 94 (1954) 

(defendant's failure to claim privilege to prevent a witness from testifying 

as to a communication between the defendant and his attorney held not to 

waive the privilege to prevent the attorney from similarly testifying). 

Subdivision (b). A waiver of the privilege by a joint holder of the 

privilege does not operate to waive the privilege for any of the other joint 

holders of the privilege. This codifies existing law. See People v. Kor, supra; 

C 129 Cal. App.2d 436, 277 P.2d 94 (1954) (at the time of the communication, 

c 

the attorney was acting for both the defendant and the witness who testified); 

People v. Abair, 102 Cal. App.2d 765, 228 P.2d 336 (1951). 

Subdivision (c). A privilege is not waived when a rev.elation of the 

privileged matter takes place in another privileged communication. Thus, 

for example, a person does not waive his lawyer·client privilege by tel.l.ing 

his wife in confidence what it was that he told his attorney. Nor does a 

person waive the marital communication privilege by telling his attorney in 

confidence in the course of the attorney-client relationship what it was 

that he told his wife. And a person does not waive the lallYer-

client privilege as to a communication related to another attorney 

in the course of a sepemte relationship. A privileged cc=nication 

should not cease to be privileged merely because it hil.s been related in the 

course of another privileged communication. The concept of waiver is based 

on the thought that the holder of the privilege has abandoned the secrecy to 

which he is entitled under the privilege. Where the revelation of the privileged 

-804- § 912 
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matter takes place in another privileged cowm1uication, there has not been 

such an abandonment of the secrecy to which the holder is entitled to deprive 

the holder of his right to maintain further secrecy. 

Subdivision (d). Subdivision (d) is designed to maintain the confidentiality 

of communications in certain situations where the communications are disclosed 

to others in the course of accomplishing the purpose for which the cOlllllIUnicant 

was consulted. For example, where a confidential communication from a client 

is related by his attorney to a physician, appraiser, or other expert in order 

to obtain that person's assistance so that the attorney will better be able 

to advise his client, the disclosure is not a waiver under this section. Nor 

would a physician's or psychotherapist's keeping of confidential records, such 

C as confidential hospital records necessary to diagnose or treat a patient, be 

a waiver under tbis section. Conmunications such as tbese, wben made in con-

c 

fidence, sbould not operate to destroy the privilege even when they are made 

with tbe consent of tbe client or patient. Here, again, the privilege holder 

has not evidenced any abandonment of secrecy. Hence, he should be entitled 

to maintain the confidential nature of bis communications to his attorney or 

physician despite the necessary further disclosure. SubdiviSion (d) may change 

CalHornia law. H1mmelf'arb v. UiOi'"ed States, 175 F.20. S2h (9th Cir. 1949), 

a~ tile cal.1tOZ'1ll6 lalT of p:;."ivileges, held t:;ec a la''Yer's revelation 

to an accountant of a client I G cCmLlunication to ·CllC lal/yer waived the client's 

p~'ivilege it sucb revelation was authorized by the client. However, no 

California case has been found precisely in point. 

"~13. C=ent 00, and inference: fro;::, exercisc of privilege 

CCll!r.lent. Section 913 prohib;:c" any comment cl1cile exercise of a privilege 

al1c. IJ:i."ovides that the trier of fac·c r::B7 not drau any inference therefrom. Eltcept 

as noted below, this proba~ states existing lav. See People v. Wilkes, 
-EC5- § 912 
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44 Cal.2d 679, 284 P.2d 48~ (~955). In addition, -"he court is required, 

upon request, to instruct the jury that no presump-"ion arises and that no 

inference is to be drawn from the exercise of a privi~ege. If comment 

could be made on the exercise of a privilege and auverse inferences drawn 

t:lcrefrom, the protection afforded by the privilege would be largely 

neGated. 

It should be noted that Section 9~3 deals ~y uith comment upon, 

and the drawing of adverse inferences from, the exercise of a privilege. 

Section 913 does not purport to deal with the inferences that may be 

dra,m from, or the cOllllllent that may be made upon, -che evidence in the case. 

Section 13 of Article I of the California Cons-"itution provides that, 

in a criminal case, the failure of the defendant to exp~ain or to deny by 

his testimony the evidence in the case against him may be commented upon. 

The courts, in reliance on this provision, have hel(: that the fa.ilure of 

a party in either a civil or criminal case to explain or to deny the evidence 

acainst him may be considered in determ1n1ng what inferences should be drawn 

from that evidence. People v. Adamson, 25 Cal.2d 478, 165 P.2d 3 (1946); 

Fross v. Hotton, 3 Cal.2d 384, 44 P.2d 350 (1935). However, the cases have 

emphasized that this right of comment and consideration does not extend in 

criminal cases to the drawing of inferences from the claim of privilege 

it::;elf. Inferences may be drawn only from the eviClence in the case. 

People v. Ashley, 42 Cal.2d 246, 267 P.2d 271 (1954); People v. Adamson, 

supra, 25 Cal.2d 478, 165 P.2d 3 (~946). Section 445 of the Erldence Code 

expresses the principle underlying this constitutional provision; nothing 

in Section 913 affects the application of Section 41>5 in either criminal 

or civil cases. See the COIIIIllent to Section 445. TilUs, for eXSlllple, it is 

-806- § 913 
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perfectly proper under the Evidence Code for counsel to point out that 

t:,e evidence against the other party is uncontradicted. 

People v. Adamson, supra, sustained the validity of Article I, Section 

13, of the California Constitution against an attack based upon the United 

S-'oates Constitution. The Adamson decision was affirmed by the United 

States Supreme Court in Adamson v. California, 332 U.S. 46 (1947), on 

the ground that the federal privilege ariSing under the Fifth Ameodment 

to -:;he United States Constitution did not apply in state proceedings. 

Thc basis for the deciSion in Adamson v. California, supra, was recently 

repudiated in Malloy v. Hogan, 378 u.s. 1 (1964). In neither case, however, 

C did the United States Supreme Court decide whether the riGht of caament 

and inference permissible under California law is consistent with the 

guarantees of the federal constitution. Nonetheless, this recent decision 

c 

has at least cast doubt on the validity of the Ca:i~ornia ru2e--reflected 

in Article I, Section 13, of the California Constihttion and Evidence 

Code Section 445--when a federal constitutional privilege is involved. 

§ 913 
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Section 913 may modify existing California law as it applies in civil 

cases. In Nelson v. Southern Pacific 00., 8 Cal.2d 648, 67 P.2d 682 (1937), 

the Supreme Court held that evidence of a person's exercise of the privilege 
, 

against self-incrimination in a prior proceeding may be shown for impeachment 

purposes if he testifies in a self-exculpatory manner in a subsequent pro-

ceeding. The Supreme Court within recent years has overruled statements in 

certain criminal cases declaring a similar rule. People v. Snyder, 50 Ca1.2d 

190, 197, 324 P .2d 1, 6 (1958)( overruling or disapproving several cases there 

cited). See also People v. Sharer, 227 Cal. App.2d _, 38 Cal. Rptr. 278 

(1964). Section 913 will, in effect, overrule the holding in the Nelson case, 

for it declares that no inference may be drawn from an exercise of a privilege 

either on the issue of credibility or on aQY other issue. The status of the 

rule in the Nelson case has been in doubt because of the recent holdings in 

criminal cases; Section 913 eliminates any remaining basis for applying a 

different rule in civil cases. 

There is some language in Fross v. Wotton, 3 Cal.2d 384, 44 P.2d 350 

(1935), that indicates that unfavorable inferences may be drawn in a civil 

case from a party's claim of the privilege against self-incrimination during 

the case itself. Such language was unnecessary to that deciSion; but, if it 

did indicate California law, that law is changed by Evidence Code Sections 

445 and 913. Under these sections, it is clear that, in civil cases as well 

as criminal cases, inferences may be drawn only from the evidence in the 

case, not from the claim of privilege. 

Section 913 is based on Rule 39 of the Uniform Rules of Evidence. 
1< 

-808-
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§ 914; Determination of cla;~ of p~ivilege; l1m1tation on punishment for 
contempt 

Oomment. Subdivision (a) makes the general provisions (Sections 400 

through 406) concerning prel1m1nary determinations on admissibility of evidence 

applicable when a presiding officer who is not a judge is called upon to 

determine whether or not a privilege exists. Subdivision (a) is necessary 

because Sections 400 through 406, by their terms, apply only to determinations 

by a judge. 

SubdiviSion (b) is needed to protect persons claiming privileges in non-

judicial proceedings. Because nonjudicial proceedings are often conducted by 

persons untrained in law, it is desirable to have a judicial determination 

of whether a person is required to disclose information claimed to be privileged 

before he runs the risk of being held in contempt for failing to disclose such 

information. That the determination of privilege in a judicial proceeding is 

a question for the judge is well-established california law. See, e.g., Holm --
v. SUperior Court, 42 Cal.2d 500, 507, 267 P.2d 1025, 1029 (l954). Subdivision 

(b), of course, does not apply to any body--such as the Public utilities 

Commission--that has constitutional power to impose punishment for contempt. 

See, e;g., CAL. CONST., Art. XII, § 22. Nor does this subdivision apply to 

witnesses before the State Legislature or its committees. See GOVT. CODE §§ 

9400-9414. 

§ 915. Disclosure of privileged information in ruling on claim of privilege 

Comment. Section 915 provides that revelation of the information asserted 

to be privileged may not be compelled in order to determine whether or not it 

C is privileged, for such a coerced disclosure would itself violate the privilege. 

This codifies existing law. See Oollette v. Sarrasin, 184 Cal. 283, 288-289, 

193 Pac. 571, 573 (1920). 

-809-
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An exception to the general ~~1e of Section 915 is provided for information 

claimed to be privileged under Section 1040 (official information), Section 1041 

(identity of an informer), Section 1060 (trade secret), or Section 1072 

(newsmen's privilege). Because of the nature of these privileges, it will 

sometimes be necessary for the judge to examine the information claimed to 

be privileged in order to balance the interest in seeing that justice is done 

in the particular case against the interest in maintaining the secrecy of the 

information. See cases cited in 8 WIGMORE; EVIDENCE § 2379 at 812 note 6 

(McNaughton rev. 1961). And see United States v. Reynolds, 345 U.S. 1, 7-11 

(1953), and pertinent discussion thereof in 8 WIGMORE, EVIDENCE § 2379 

(McNaughton rev. 1961). Even in these cases, Section 915 provides adequate 

protection to the person claiming the privilege~ If the judge determines 

<:: that he must examine the information in order to determine whether it is 

privileged, the section provides that the information be disclosed in confidence 

to the judge and requires that it be kept in confidence if he determines that 

it is privileged. Moreover, the exception in subdivision (b) of Section 915 

applies only when the judge of a court i6 ruling on the claim of privilege. 

Thus, in view of subdivision (a) of Section 915, disclosure of the information 

cannot be required, for example, in an administrative proceeding. 

§ 916. Exclusion of privileged information where persons authorized to claim 
privilege are not present 

Comment. Section 916 is needed to protect the holder of a privilege when 

he is not available to protect his own interest ... For example, a third party--

perhaps the lawyer I s secretary- ··may have been present when a confidential 

communication to a laW"Jer was made, In the absence of both the holder himself 

C and the lawyer, the secretary could be compelled to testify concerning the 

the communication if there were no provision su~h as Section 916 which requires 

the presiding officer to recognize the privilege. 

-8lO- § 915 
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The erroneous exclusion of info~ation pursli.ant to Sect:'.on 916 on the 

ground that it is privileged might amount to prejudicial error. On the other 

hand, the erroneous failure to exclude information pursuant to Section 916 

would ~ amQtL'lt to prejudicial error. See EVIDENCE CODE § 918. 

Section 916 apparently is declarative of the existing California law. 

See People v. Atkinson, 40 cal. 284, 285 (1870)(attorney-c1ient privilege). 

§ 917. Confidential conmrunications: burden of proof 

Comment. A number of sections provide privileges for communications 

made "in COnfidence" in the course of certain relationships. Although there 

appear to have been no cases involving the question in california, the general 

rule elsewhere is that such a communication is presumed to be confidential and 

the party objecting to the claim of privilege has the burden of showing that 

the communication was not made in COnfidence. See generally, with respect 

to the marital col!IlliLUlication privilege, 8 WIGMORE, EVIDENCE § 2336 (McNaughton 

rev. 1961). See also Blau v. United States, 340 U.S. 332, 333-335 (1951) 

(holding that marital communications are presumed to be confidential). In 

adopting by statute a revised version of the privileges article of the Uniform 

Rules of Evidence, New Jersey included such a provision in its statement of 

the lawyer-client privilege. N.J. REV. STAT. § 2A:84A-20(3), added by N.J. 

Laws 1960, Ch. 52, p. 452. 

If the privilege claimant were required to show that the communication 

was made in COnfidence, he would be compelled, in many cases, to reveal the 

subject matter of the communication in order to establish his right to the 

privilege. Hence, Section 917 is included to establish a presumption of 

confide;ntial1ty, if this is not already the existing law in california. See 

Sharon v. Sharon, 79 caL 633, 678, 22 Pac. 26, 40 (1889)(attorney-client 

-811-

------- -- --- ------

§ 916 
§ 917 



c 

c 

c 

Revised for Oct. 1964 Meeting 

privilege); Hager v. Shindler, 29 Cal. 47, 63 (1865)("Prima facie, all 

communications made by a client to his attorney or counsel [in the course 

of that relationship] must be regarded as confidential."). 

§ 918. Effect of error in overruling claim of privilege 

Comment. This section is consistent with existing law. See People v. 

Gonzales, 56 Cal. App. 330, 204 Pac. 1088 (1922), and discussion of similar 

cases cited in Tentative Recommendation and a Study Relating to the Uniform 

Rules of Evidence (Article V. Privileges), 6 CAL. LAW REVISION CQMM'N, REP., 

REC. & STUDIES 201, 525 note 5 (1964). 

Section 918 is based on Rule 40 of the Uniform Rules of Evidence. 

§ 919. Admissibility where disclosure erroneously comwelled 

Comment. Section 919 protects a holder of a privilege from the detriment 

that might otherwise be caused when a judge erroneously overrules a claim of 

privilege and compels revelation of the privileged information. Although 

Section 912 provides that such a coerced disclosure does not waive a privilege, 

it does not provide specifically that evidence of the prior disclosure is 

inadmissible; Section 919 assures the inadmissibility of such evidence in a 

subsequent proceeding. 

Section 919 probably states existing California law. See People v. Abair, 

102 Cal. App.2d 765, 228 P.2d 336 (1951)(prior disclosure by an attorney held 

inadmissible in a later proceeding where the holder of the privilege had first 

opportunity to object to attorney's testifying). See also People v. Kor, 

129 Cal. App.2d 436, 277 P.2d 94 (1954). However, there is little case 

authority upon the proposition. 

Section 919 is based on Rule 38 of the Uniform Rules of Evidence. 

§ 918 
§ 919 
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§ 920. No implied repeal 

Comment. Some of the statutes relating to privileges are found in other 

codes and are continued in force. See,~, PENAL CODE §§ 266h and 2661 

(making the marital communications privilege inapplicable in prosecutiOns for 

pimping and pandering, respectively). Section 920 assures that nothing in 

this division makes privileged any information declared by statute to be 

unprivileged or makes unprivileged any information declared by statute to 

be privileged. 

CHAPTER 4. PART!CUIAR PRIVILEGES 

Article 1. Privilege of Defendant in Criminal case 

§ 930. Privilege not to be called as a witness and not to testify 

COmment. Section 930 recognizes that the defendant in a criminal case 

has a constitutional privilege not to be called as a witness and not to testify. 

CAL. CONST., Art. I, § 13. See Killpatrick v. Superior Court, 153 cal. App.2d 

146, 314 p.2d 164 (1957); People v. Talle, 111 cal. App.2d 650, 245 P.2d 633 

(1952). Section 930 also recognizes that the defendant may have a similar 

privilege under the United States Constitution. See MaJ.loy v. Hogan, 378 

U.S. 1. 

Section 930 1s similar to subdivision (1) of Rule 23 of the Uniform Rules 

of Evidence. 

Article 2. Privilege Against Self-Incrimination 

§ 940. Privilege against self-incrimination 

Comment. Section 940 recognizes the priVilege, derived from the california 

and United States Constitutions, of a person to refuse, when testifying, to 

-813-
§ 920 
§ 930 
§940 



c 
Revised for Oct. 1964 Meeting 

give information that might tend to incriminate him. See Fross v. Wotton, 

3 cal.2d 384, 44 P.2d 350 (1935); In re Leavitt, 174 cal. App.2d 535, 345 

P.2d 75 (1959). This privilege should be distinguished from the privilege 

stated in Section 930 (privilege of defendant in a criminal case to refuse to 

testify at all). 

Section 940 does not determine the scope of the privilege against self-

incrimination; the scope of the privilege is determined by the pertinent 

provisions of the california and United States Constitutions as interpreted 

by the courts. See CAL. CONST., Art. I, § 13. See also Mslloy v. Hogan, 378 

U.S. 1 (1964). Nor does Section 940 prescribe the exceptions to the privilege 

or indicate when it has been waived. This, too, is determined by the cases 

C interpreting the pertinent provisions of the california and United States 

Constitutions. For a statement of the scope of the privilege and some of 

its exceptions, see Tentative Recommendation and a Study Relating to the 

Uniform Rules of Evidence (Article V. Privileges), 6 CAL. IAj.! REVISION COMM'N, 

REP., REC. & STUDIES 201, 215-218, 343-377 (1964). 

Article 3. Lawyer-Client Privilege 

§ 950. "Lawyer" 

Comment. "Lawyer" is defined to include a person "reasonably believed by 

the client to be authorized" to practice law. Since the privilege is intended 

to encourage full disclosure by giving the client assurance that his communica-

tion will not be disclosed, the client's reasonable belief that the person he 

is consulting is an attorney is sufficient to justify application of the 

C privilege. See 8 WIGMORE, EVIDENCE § 2302 (McNaughton rev. 1961), and cases 

there cited in note 1. See also McCORMICK, EVIDENCE § 92 (1954). 

-814-
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There is no requirement that the client must reasonably believe that the 

lawyer is licensed to practice in a jurisdiction that recognizes the lawyer-

client privilege. Legal transactions frequently cross state and national 

boundaries and require consultation with attorneys from many different juris-

dictions. The California client should not be required to determine at his 

peril whether the jurisdiction licensing his particular laW'Jer recognizes the 

privilege. He should be entitled to assume that the lawyer consulted will 

maintain his confidences to the same extent as would a lawyer in California. 

Section 950 is similar to subdivision (3)(c) of Rule 26 of the Uniform 

Rules of Evidence. 

§ 951. "Client" 

Comment. Under Section 951, the State, cities, and other public entities 

have a privilege insofar as communications made in the course of the lawyer-

client relationship are concerned. This codifies existing law. See Holm v. 

Superior Court, 42 CaL2d 500, 267 P.2d 1025 (1954). In addition, such unin-

corporated organizations as labor unions, social clubs, and fraternal societies 

have a Jawyer .. client privilege when the organization (rather than its individual 

members) is the client. See EVIDENCE CODE § 175, defining "person." A minor, 

too, who consults a lawyer either personally or through a guardian has a 

privilege in regard to the communications made during the lawyer-client relation-

ship. See EVIDENCE CODE § 953, defining "holder of the privilege." 

Section 951 is based on subdivision (3)(a) of Rule 26 of the Uniform Rules 

of Evidence. 

§ 952. "Confidential colll!llU!lication between client and lawyer" 

COlIl!Ilent. "Confidential communication between client and lawyer" is used 

to describe the type of communications that are subject to the lawyer-client 
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privilege. In accord with existing California law, the communication must be 

in the course of the lawyer-client relationship and must be confidential. 

See City and County of San Francisco v. Superior Court, 37 Cal.2d 227, 234-235, 

231 P.2d 26, 29-30 (1951). 

Confidential communications also include those made to third parties--

such as the lawyer's secretary, a physician, or similar expert--for the purpose 

of transmitting such information to the lawyer. The phrase, "reasonably 

necessary for the transmission of the infonmtion," has been included to 

cover this situation. This restates existing California law. See,~, 

City and County of San Francisco v. Superior Court, supra (communication to 

a physician); Loftin v. Glaser, Civil No. 789604 (L.A. Super. ct., July 23, 

1964) (memorandum and order relating to communication to an accountant). 

A la,~er at times may desire to have a client reveal information to an 

expert consultant and himself at the same time in order that he may adequately 

advise the client. The inclusion of the words "or the accomplishment of the 

purpose for which the lawyer is consulted" assures that these communications, 

too, are confidential and within the scope of the privilege, despite the 

presence of the third party. This part of the definition may change existing 

California law. Himmelfarb v. United States, 175 F.2d 924, 938-939 (9th Cir. 

1949), held that the presence of an accountant during a lawyer-client consulta-

tion destroyed the privilege, but no California case directly in point has been 

found. Of course, if the expert consultant is acting merely as a conduit for 

communications from the client to the attorney, the doctrine of City and County 

of San Francisco v. Superior Court, supra, applies and the communication would 

C be privileged under existing la'l as well as under this section. See also 

EVIDENCE CODE § 9l2(d) and Comment thereto. 
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the client in the eonsultation" indicate that a communication to a lawyer is 

nonetheless confidential even though it is made in the presence of another 

person--such as a spouse, business associate, or joint client-··who is present 

to aid the consultation or to Illrther their common interest in the subject of 

the consultation. These words refer, too, to another person and his attorney 

who may meet with the client and his attorney in regard to a matter of joint 

concern. ~!.~ EVIDENCE CODE § 962 (exception for joint clients). These 

words may change existing Calif?rnia law, for the presence of a third person 

sometimes has been held to destroy the confidential character of the consulta-

tion, even where the third person was present because of his concern for the 

welfare of the client. See Attorney-Client Privilege in California, 10 STAN. 

L. REV. 297, 308 (1958), and authorities there cited in notes 67-71. See also 

Ilimmelfarb v. United States, supra. 

A comparable definition is contained in Section 992 (physician-patient 

privilege) and Section 1012 (psychotherapist~patient privilege). 

Section 952 is similar to subdivision (3)(b) of Rule 26 of the Uniform 

Rules of Evidence. 

§ 953. "Holder of the privilege" 

Comment. Under subdivisions (a) and (b), the guardian of a client is the 

holder of the privilege if the client has a guardian, and the cJ,ient becomes 

the holder of the privilege Jhen he LO longer has a guardian. For example, if 

the guardian of an underage client consults a lawyer, the guardian under sub~ 

division (b) is the holder of the pri'lilege until the gLlSrdianship is termiDated; 

thereafter, the client himself is the holder of the privilege. This is true 

whether the guardian consulted the lawyer or the minor himself consulted the 

lawyer. The present California 1a1-1 is ullcertaino The statutes do not deal 

with the problem, and no appellate decision has discussed it. 
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Under subdivision (e), the persor~l representative of a client is the 

holder of the privilegp. when the client is dead. He may either claim or waive 

the privilege on behalf of the deceased client. This may be a change in 

California law. Under existing law, it seems probable that the privilege 

survives the death of the client and that no one can liI.ive it after the 

client's death. See Collette v. Sarrasin, 184 Cal. 283, 289, 193 Fac. 571, 

573 (1920). Hence, the privilege apparently is re~ognized even though i~ 

wouJ.d be clearly to the interest of the estate of the deceased client to 

waive it. Under Section 953, however, the personal reprp.sentative of a 

deceased client may waive the privl1eg-= when it is to the advantage of the 

estate to do so. The purpose underlyi!Jg the privilege-· to provide a client 

with the assurance of confidentiality--dces not re~uire the recognition of 

the privilege when to do so is detr~ental to his interest or to the interests 

of his estate. 

Under subdivision (d), the successor, aSSign, trustee in dissolution, or 

any other similar representative of a corporation, ~artnership, association, 

or other organization that has ceased to exist is the holder of the privilege 

after these nonpersonal clients lose their forIl'.er identity. 

The definition of "holder of the privilege" shcuJ.d be considered with 

reference to Section 954 (specifying who can claim the privilege) and Section 

912 (relating to waiver of the privilege). 

A sOI~tmhat co~arable definition is contained in Section 993 (physician-

<=: patient privilege) and Section 1013 (psychotherapist-patient privilege). 

Section 953 is based on part of Qubdivision (1) of Rule 26 of the Unifo~m 

Rules of Evidence. 
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§ 954. Lawyer-client privilege 

Comment. Section 954 is the basic statement of the lawyer-client privilege. 

Exceptions to the privilege are stated in Sections 956. through 962. 
Privilege must be claimed. Section 954 is based upon the premise that 

the privilege must be claimed by a person who is authorized to claim the 

privilege. If there is no claim of privilege by a person with authority to 

make the claim, the evidence is admissible. Section 954 seta forth the persons 

authorized to claim the privilege; Section 916 requires the presiding officer 

to exclude a confidential attorney-client cOrrEUnication on ber~lf of 

an absent holder. 

Since the privilege is recognized only when claimed by or on behalf of 

the holder of the pri\rilege, the privilege will exist only for so long as there 

C is a holder in existence. Hence, the.pri'lilege ceases to exist when the client's 

c 

estate is finally distributed and his personal representative discharged. This 

is apparently a change in Califor::lia law. Under the existing law, it 

seems likely that the privilege continues to exist after the client's death 
that 

an~no one bas authority to waive the privilege. See Collette v. Sarrasin, 

supra, 184 Cal. 283, 193 Pac. 571 (1920). See also Psley v. Superior Court, 

137 Cal. App.2d 450, 290 P.2d 617 (1955), and discussion of the analogous 

situation in connection with the physician-patient privilege in Tentative 

Recormnendation and a Study Relating to the Uniform Rules of Evidence (Article 

V. Privileges), 6 CAL. LAW REVISION CCMM'N, REP., REC. & S'IUDIES 201, 408-

410 (1964). Although there is good reason for maintaining the privilege While 

the estate is being administered--particularly if the estate is involved in 

litigation--there is little reason to preserve secrecy at the expense of justice 

after the estate is wound up and the representative discharged. Thus, the better 

policy is to terminate the privilege upon discharge of the client's personal 

representative. 
-819- § 954 



c 

c 

Revised for Oct. 1964 Meeting 

Persons entitled to claim the ~rivilege. Under subcivision (a), the 

"holl,er of the privilege" may clain -che privilege. Under subdivision (b), 

persons authorized to do so by the '101der may clainc'1e privilege. Thus, 

the Guardian, the client, or the personal represer.-cc.tive--1fhen the "holder 

of U1e privilege"--may authorize another person, such as his attorney, to 

claim the privilege. Under subdivision (c) and Section 955, the lal'Yer ~ 

claim the privilege on behalf of the client unless he is o-cllerwise instructed 

by a person authorized to permit disclosure. See Bv3. & PROF. CODE § 6068(e). 

)~avesdroppers. Under Section 954, the la"Yer-client privilege can be 

asserted to prevent anyone from testifying to a confidential communication. 

ThUS, clients are protected agains~ the risk of disclosure by eavesdroppers 

and other wrongful interceptors of confidential ccrm~unications between 

lallyer and client. Probably no such protection 1fas provided prior to the 

enactment of Penal Code Sections 653i (Cal. Stats. 1957, Ch. 1879, § 1, p. 

32(5) and 653j (Cal. Stats. 1963, Cll. 1886, § 1, p. 3871). See People v. 

Castiel, 153 Cal. App.2d 653, 315 P.2d 79 (1957). See also Attorney-Client 

Privilege in California, 10 STAN. L. REV. 297, 310-312 (1958), and cases 

there cited in note 84. 

Penal Code Section 653j makes evidence obtained by electronic eaves­

dropping or recording in violation of the section inadmissible in "any 

judicial, administrative, legislative, or other proceeding." The section 

also provides a criminal penalty and contains definitions and exceptions. 

Penal Code Section 653i makes it a felony to eavesdrop upon a conversation 

C bet,leen a person in custody Of a public officer anG. that person I s lawyer. 

Section 954 is consistent with Penal Cede Sections 653i and 653j but 

provides broader protection, for 1-;; includes any form of eavesdropping or 
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wronGful interception of confidential communications betlleen lawyer and 

client. Section 954, like the Penal Code sections, represents sound 

policy. No one shouJ.d be able to pxofi t from such 1frongiloing by using 

as evidence for his own advantage t1:e fruits of suc" vronc;doiog. The use 

of t:le privilege to prevent testimony by eavesdroppers and other wrongfuJ. 

interceptors does not, however, affect the rule that the making of the 

COLlIllUnication under circumstances ",lere others coulo. easily overhear it 

is evidence that the client did not intend the commlmication to be 

confidential. See Sharon v. Sharon, 79 Cal. 633, 677, 22 Pac. 26, 39 (1889). 

Comparable sections. Ccmparable sections are Scction 994 (pnysician-

patient privilege) and Sectioo 1011:- (psychotherapis-"-patient privilege). 

Section 954 is based on the first part of subilivision (1) of Rule 26 

of -ehe Unifcrm RuJ.es of Evidence. 

§ S55. Hhen lawyer required to claim privilege 

Comment. When authorized undcr subdivision (c) of Section 954, the 

la1ryer must claim the privilege on behalf of the client unless otherwise 

instructed by a person authorized to permit disclosu:re. Compare BUS. & PROF. 

COD:C § 6068(e). 

Comparable sections are Section 995 (pnysician-patient privilege) and 

Sec-cion 1015 (psychotherapist-patient privilege). 

§ S56. Exception: Crime or fraud 

Comment. The lawyer-client privilege does no-o apply -"here the legal 

C service was sought or obtained in order to enable or aid anyone to commit 

or plan to commit a crime or to perpetrate or plan -(;0 perpetrate a fraud. 
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California recognizes this exception. Abbott v. SUl?crior Court, 78 Cal. 

Apl? 201 19, 177 P. 2d 317 (1947). Ccmpare Nowell v. ::::"perior Court, 223 Cal. 

App.2d _, 36 Cal. Rptr. 21 (1963). 

A somewhat siJnilar exception is provided by Section 981 (confidential 

marioal cOIlDllunications privilege) 1 Jection 997 (physician-patient privilege), 

and ::::ection 1018 (psychotherapist-patient privilege). 

::::ection 956 is siJnilar to sulx~ivision (2)(a) of Rule 26 of the Uniform 

Rules of Evidence. 

§ <;57. El(ception: Parties claiminG through deceaset client 

C=ent. The lawyer-client privilege does not apply on an issue between 

c par·;;ies all Of whom claim through a deceased client. Un<ier existing 

California. law 1 all must claim through the client b;' testate or intestate 

succession in order for this excep·oion to be applicable; a claim by inter 

vivos transaction apparently is no·o llithin the exception. Paley v. Superior 

Court, 137 Cal. App.2d 450, 457-460, 290 P.2d 617, 621-623 (1955). Inter 

viVOG transactions are included within the exception as stated in Section 957. 

The traditional exception betlleen claimants by testate or intestate 

succession is based on the theory that the privileGe is granted to protect 

the client's interests against adverse parties; since claimants in privity 

within the estate claim through the client and not adversely, the client 

preslunably would want his communications disclosed in litigation between 

suc~ claimants so that his desires in regard to the disposition of his 

estate might be correctly ascertaincd and carried out. Yet, there is no 

C reason to suppose, for example, that a client's interests and desires are 

not represented by a person clai::nillG under an intel' vivos transaction--~, 
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a ~eed--executed Qy a client in full possession of his faculties while those 

in'cel"ests and desires are necessarily represented by a claimant under a will 

executed lihile the claimant's mental stability was dubious. Therefore, 

there is no basis in logic or policy for refusing -co extend the exception 

to cases llhere one or more of the parties is claiminG by inter vivos trans-

action. See the discussion in Tentative Recommenda-~ion and a study Relating 

to -~he Uniform Rules of Evidence (Article V. Privileges), 6 CAL. LAW 

REVIGION COMM'N, REP., REC. & STUDIES 2()1, 392-396 (1964). 

A similar exception is provided Qy Section 984 (confidential marital 

cOlllllmications privilege), Section 1000 (pbysician-pa-~ient privilege), and 

Section 1019 (psychotherapist-patient privilege). 

Section 957 is based on subdi,ision (2){b) of liule 26 of the Uniform 

Rules of Evidence. 

§ 953. Exception: Breach of duty arising out of lauyer-client relationship 

Comment. Section 958 states a breach of duty exception to the lawyer-

client privilege that has not been recognized Qy a holding in any California 

case, although dicta in several opinions indicate that it "ould be if the 

question uere presented in a proper case. People v. Tucker, 61 Cal.2d --' 

40 Cal. Rptr. _ (1964); Henshan v. Coburn, 177 Cal. 50, 169 Pac. 1014 

(1917); Pacific Tel. & Tel. Co. v. Fink, 141 Cal. App.2d 332, 335, 296 P.2d . 

843, 845 (1956); Flesch1er v. Strauss, 15 Cal. App.2cl 735, 60 P.2d 193 (1936). 

See Generally 1flTKIN, CALIFORNIA EVIDENCE § 419 (1958). This exception is 

provided because it would be unjust to permit a client to accuse his attorney 

C of a breach of duty and, at the sarcle time, allow hill to invoke the privilege 

to prevent the attorney from bringing forth evidence in defense of the charge. 
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The duty involved must be one axising out of the 1allyer-c1ient relationship, 

~, the duty of the lawyer to exercise reasonable Qiligence on behalf 

of his client, the duty of the 1al!:'er to care faithfully and account for 

his client r s property, or the clien-I;' s duty to pay :?or the lal;yer r s services. 

For example, if the defendant in a criminal action claims t"at his lawyer 

dio_ not provide him with an adequate defense, communications between the 

la,rJel' and client relevant to that issue axe not privileged. See People v. 

Tucl~er, 61 Cal.2d -' 40 Cal. Rp"Gr. _ (1964). 

h similax exception is provided by Section 1001 (pnysician-patient 

privilege) and Section 1020 (psychotherapist-patient privilege). 

Section 958 is based on paxts of subdivision (2) of Rule 26 of the 

Uniform Rules of Evidence. 

§ ):59. Exception: Lawyer as attesting witness 

Comment. Section 959 states an exception to -;;11c lawyer-client privilege 

that is confined to the type of cOllllllunication about lThich one would expect 

an attesting witness to testify. 'fhe mere fact that an attorney acts as an 

at-;;esting witness should not destroy the lawyer-client privilege as to all 

statements made concerning the documents attested; but the privilege should 

no-;; prohibit the lawyer from performing the duties expected of an attesting 

wHness. Under existing law, the attesting witness exception has been used 

as a device to obtain information from a lawyer relating to dispositive 

instruments when the lawyer receiycs the information in his capacity as a 

!a"yer and not merely in his capacity as an attestinG "itness. See In re 

Mullin, 110 Cal. 252, 42 Pac. 645 (1895). 

fJLthough the attesting witness exception stated in Section 959 is 

limited to information of the kind to whicb one woulC_ expect 
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witncss to testify, there is merit in making the e;,ception applicable to 

all ~.ispositive instruments. One 1Tould normally aSGnme that a client would 

desire his lawyer to communicate his true intention llith :cegard to a 

dispositive instrument if the ins'~rltment itself leaves the matter in doubt 

anC the client is deceased. Accordingly, two additional exceptions--Sections 

960 and 96l--are provided relatinc to dispositive instruments generally. 

Under these exceptions, the lawyer--llhether or not he is an attesting witness--

is able to testify concerning the intention or competency of a deceased 

client and is able to testify to conmunications relevant to the validity of 

various dispositive instruments that have been executed by the client. These 

exceptions have been recognized by the California decisions only in cases 

where the lawyer is an attesting \-fitness. 

Section 959 is the same as subdivision (2)(d) of Rule 26 of the Uniform 

Rules of Evidence. 

§ 960. Ex:ception: Intention of deceased client concerninG ;<riting affecting 
property interest 

Comment. See the Comment to Section 959. 

This exception to the lawyer-client privilege is comparable to the one 

provided in Section 1002 (pb;ysician-patient privileGe) and Section 1021 

(psychotherapist-patient privilege). 

§ 961. Ex:ception: Validity of llriting affecting property interest 

Comment. See the Comment to Section 959. 

This exception to the lawyer-client privileGc is ccmparable to the one 

C pro'(icled in Section 1003 (pb;ysician-patient privileGe) and Section 1022 

(psychotherapist-patient privilege). 
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§ 962. Exception: Joint clients 

Conu:nent. This section states existing law. Clyne v, Brock, 82 Cal. 

App.2d 958, 965, 188 P.2d 263, 2J57 (1958); Croce v. :':;uperior Court, 21 Cal. 

App.2d 18, 68 P.2d 369 (1937). See also Harris v. Ea:cris, 136 Cal. 379, 

69 Pac. 23 (1902). 

Section 962 is similar to subdivision (2)(e) of Rule 26 of the Uniform 

Rules of Evidence. 

Article 4. PrivileCe Not to Testify f.cainst Spouse 

§ 970. Privilege not to testify aGainst spouse 

Con:onent. Under this article, a married person has t>ro privileges: (1) 

C a privilege not to testify against ;!is spouse in any proceeding (Section 

970) and (2) a privilege not to be called as a witness in any proceeding to 

c 

"hic;, his spouse is a party (Section 971). The 1a.ncuac;e used in these sections 

is based on the first portion of subdivision (2) of Rtue 23 of the Uniform 

Ruleu of Evidence. 

1'he privilege not to testify is provided by Section 970 because, in many 

cases, it would seriously disturb if not completely disrupt the marital 

rela-cionship of the persons invol-red if one spouse llere compelled to testify 

against the other. Society sta.~ds -Co lose more frag such disruption than it 

stands to gain from the testimony uhich would be made available if the 

privilege did not exist. 

The privilege is based in part on a previous recommendation and study 

made by the California La.w Revision Ccmmission. See 1 CAL. Ll\.W REVISION 

COIn-Ill'!, REP., REC. & STUDIES, Rec=endation and Study Relating to The Marital 

"For and Aga.inst" Testimonial Privilege at F-l (1957). 
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For a discussion of the lall applicable under Cocle of Civil Procedure Sec-

tion 188l(l) and Penal Code Section 1322, both of 11hich are superseded by the 

Evi~ence Code, see the Comment to Code of Civil Procedure Section 1881. 

§ 571. Privilege not to be called as a witness against spouse 

Comment. The privilege of a =ried person not -co be called as a witness 

against his spouse is somewhat similar to the privilcGe given the defendant 

in a criminal case under Section 530. This privileGe is neceseary to avoid the 

prejudicial effect, for example, of the prosecution'c calling the defendant's 

wife as a witness) thus forcing her to object before the jury. The privilege 

no-:; -1;0 be called as a witness does not apply, hmlever, in a proceeding where 

the c-oher spouse is not a party. c:'hus, a married person may be called as a 

witness in a grand jury proceeding, but he may refuse to answer a question that 

would compel him to testify against his spouse because of the privilege stated 

in Section 970. 

§ 972. I'Then privilege not applicable 

Comment. The exceptions to -I;he privileges unccr this article are similar 

to those contained in Code of Civil Procedure Section 1881(1) and Penal Code 

Section l322, both of which are superseded by the L"vidence Cede. However, the 

exceptions in this section have been drafted so tha"G they are consistent with 

those provided in Article 5 (commencing with Section 980) of this chapter 

(the privilege for confidential marital communications). 

A discussion of comparable e:;,ceptions may be found in the Comments to 

the sections in Article 5 of this chapter. 

Section 972 is based on subdivision (2)(a) of Rule 23 of the Uniform 

Rules of Evidence. 

§ 573. i-laiver of privilege 

Comment. Section 973 contains special waiver provisions for the 

privileges provided by this article. 
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Subdivision (a). Under subdivision (a), a narried person who testifies 

in a proceeding to which his spouse is a party waives both privileges 

provided for in this article. Thus, for example, a married person 

cannot call his spouse as a uitness to give favorable testimony and 

eAl)ect that spouse to invoke the privilege provided ill Section 970 to 

keep from testifying on cross-exaQination to unfavorable matters; nor can a 

married person testify for an adverse party as to particular matters and 

invoke the privilege not to testify against his spouse as to other matters. 

In any proceeding where a married person's spouse is not a party, the 

privilege not to be called as a wit~ess is not available; su~division (a) 

provides that the privilege not to testify against a spouse is waived when 

a person testifies against his spouse in that proceeding. Thus, for example, 

in a grand jury proceeding a married person may testify like any other 

witness without waiving the privilege provided under Section 970 so long as 

he does not testify against his spouse. 

Subdivision (b). This subdi..,-ision precludes married persons from taking 

unfair ad-.rantage of their marital status to escape their duty to gi..,-e testimony 

uniJ.er ';~ctien 776, vh1ch'lt\lpcrsedcll Codo of Ci..,-11 Prccec.ure Sectien 2055. It 

recoc;nizee a doctrine of naiver toot bas been developed ir" the~fcrnie. cases. 

Thus, for example, when suit io r,rcl!c;:ct ·to set c.side c.cenvc:'C!lcc fr= husband 

to 1life allegedly in fraud·of the "'l:.B-~and's creditcr}, bot:: ~:9cuses bBing nan:ed 

as c'cfcndc.nts, 1 t leas b('cn held th£:t· "otting \',p the, GCllVcys.:.1C<C in the tmmler as 

a deZcllse ,raives the privilege. Tobiaa v. Adams, 201 Ce.!. 639, 258 Pac. 588 (1927); 

Schwartz v. Brandon, 97 Gal. App. 30, 275 Pac. 448 (1929). E<>.t cf. Marple v. 

Jackson, 184 caL 411, 193 Pac. 940 (1920). Also, when hustard and wife are joined 

<:: a6 defendants in a quiet title action and assert a claim to the property, they 

have been held to have waived the pri..,-ilege. Hagen v. Silva} 139 Gal. App.2d 

199, 293 P.2d 143 (1956). It has been held that a plai:Ti;{i'f spouse, suinG 
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alone to recover for his personal injuries, could invoke the privilege to 

prevent the other spouse from testifying, even at a time "hen the California 

la1f provided that the recovery in such an action "1Ould be cammunity 

property. Rothschild v. Superior Court, 109 Cal. App. 345, 293 Pac. 106 

(1930). Hmrever, when both spouses joined as plaintiffs in an action to 

recover damages to one of them, each was held to have l'Iaived the privilege as 

to the testimony of the other. In re Strand, 123 Cal. App. 170, 11 P.2d 89 

(1932). (It should be noted that, "ith respect to damages for personal 

injuries, Civil Code Section 163.5 (added by Cal. Gtats. 1957, eh. 2334, 

§ 1, p. 4066) provides that all damages awarded to a married person in a civil 

action far personal injuries are the separate property of such married person.) 

This principle of waiver has seemin~ly been developed to prevent a spouse 

from refusing to testify as to matters which affect his mm interest on the 

ground that 6uch testimony ,1Ould also be "against" his spouse under Code 

of Civil Procedure Section 1881(1) (superseded by the :C:-ddence Code). It 

has been held, however, that a spouse does not waive t~ privilege by making 

the other spouse his agent, even as to transactions involving the agency. 

Ayres v. "right, 103 Cal. App. 610, 284 Pac" 1077 (1930). 

Article 5. Privilege for Confidential ~'ital Communications 

§ 980. PrivileRe for confidential marital communications 

Comment. Section 980 is the casic statement of the privilege for 

confidential marital cammunications. It is based on subdivision (1) of 
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Rule 2B of the Uniform Rules of Evidence. Exceptions to this privilege 

are stated in Sections 981 through 987. 

l1ho can claim the privilege. Under Section 980, both spouses are 

the holders of the privilege and either spouse may claim it. Under 

exi~ting law, the privilege may belong only to the nontest1fying spouse 

inasmuch as Code of Civil Procedure Section 1881(1), superseded by the 

Evidence Code, provides: If(Nlor can either ••• be, without the consent 

of the other, examined as to any communication made by one to the other 

durillG the marriage. If (Emphasis added.) It is lil~e1y, hOliever, that 

Section 1881(1) would be construed to grant the privilege to both spouses. 

c:: See In re De Neef, 42 Cal. App.2d 691, 109 P.2d 741 (1941). But see 

People v. Keller, 165 Cal. App.2d 419, 423-424, 332 ~.2d 174, 176 (1958) 

(dic~Gum) • 

A guardian of an incompetent spouse may claim ~che privilege on 

behalf of that spouse. However, ,-then a spouse is dead, no one can claim 

the privilege for him; the privilege, if it is to be claimed at all, can 

be claimed only by or on behalf of the surviving spouse. 

Termination of marriage. The privilege may be claimed as to confidential 

co~unications made during a marriage even though the marriage has been termin-

ated at the time the privilege is claimed. This states existing law. CODE crv. 

c 

§ 980 
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C FRoe. § JB8~(l)(superseded by Evidence Code); ~le..:::.: tr1lJJ jngs,83 Cal.. l38, 23 

Pac. 229 (1890). Free and open ccn:mun.ication between spouses would be unduly 

c 

inhibited if one of the s:pouses "Could ·.be compelled to testify as to the nature 

of such communications after the termination of the marriage. 

Eavesdroppers. The privilege may be asserted to prevent testimony by 

anyone. Thus, eavesdroppers may be :prevented from testifying by a claim of 

privilege. To a lilrlted extent, tm6 constitutes a change in California law. 

See the Comnent to Secticn 954. See generally People v. Peak, 66 Cal. 

App.2d 894, 153 p.2d 464 (1944); People v. MorhA.r, 78 Cal. App. 380, 248 

Pac. 975 (1926); People v. Mitchell, 61 Cal. App, 569, 215 Pac. 117 (1923). 

P:. atection against eavesdropper~ ffild other wrong::u1 intereeptors is desirable, 

1'0:" no one should be able to usc the fruits of sc".c;, >rrOIlGii.oing for his mill 

et~vantage. The protection afforcceil against eavesc,l'oppers also change~ the 

existiIl3.l.all pernittin;:; ·a third partJli to whom one of tile 

spouses had revealed a ccnfidential communication,to ccstify concerning 

it. Peeple v. S\,aile, 12 Cal. Lp~). J92, :95-196, 107 Pac. 134, 137 

(1909); People v. Cb.ldwick, 4 Cal. f;pp. 63,72, 8T rae. 3<34, 387-388 (1906). See 

also Holfle v. United States, 291. U.S. 7 (1934). Under section 912, such con-

duct would constitute a waiver of the privilege only as to the spouse who 

makes the disclosure; the privilege would remain intact as to the spouse not 

consenting to such disclosure. 

§ 981. Exception: Crime or fraud 

Comment. Section 981 sets forth an exception to the privilege for 

confidential marital communications l1hen the communication was made to 

enable or aid anyone to commit or plan to commit a crime or fraud. This 

exception does not appear to have been recognized 1:1 the California cases 

C dealing ~rith this privilege. Nonetheless, the exception does not seem so 

bread that it would impair the values that the privilege is intended to preserve; 

-831-
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in many cases, the evidence which 'Tould be admissible un<ler this exception 

will be vital in order to do justice between the pru-cies to a lawsuit. This 

exception would not, of course, infringe on the prh'ileges accorded to a 

married person under Sections 970 and 971. 

A comparable exception is provided by Section 956 (lallyer-client privi-

Ieee), Section 997 (physician-patient privilege), and Section 1018 (psycho­

therapist-patient privilege). 

Section 981 is similar to subdivision (2)(e) of Rule 26 of the Uniform 

Rules of Evidence. 

§ 982. Eltception: Commitment or s:imilar proceedinG 

Comment. Sections 982 and 983 express existillG law. CODE CIV. FROC. 

§ lCB1(l)(superseded by Evidence Code). Commitment and competency proceedings 

are undertaken for the benefit of "I;he subject person. Frequently, almost 

all of the evidence bearing on a spouse's competency or lack of competency 

will consist of communications to the other spouse. Therefore, inasmuch as 

these proceedings are of such vital importance both to society and to the 

spouse who is the subject of the proceedings, it ,muld be undeSirable to 

permo either spouse to invoke a privilege to prevcn"c the presentation of 

this vital information. 

A comparable exception is provided by Section 972(a)(privilege not to 

be >fitness against spouse), Section 1004 (physician-patient privilege), and 

Section 1024 (psychotherapist-patient privilege). 

Exception: Proceeding to establish competence 

Comment. See the Comment to ,Jcction 982. 
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This exception to the privileGe for confidential marital communica-

tions is comparable to the one provided in Section 972(b) (privilege not 

to be l1i tness against spouse), Sec'~ion 1005 (physician-patient privilege) I 

anQ Section 1025 (psychotherapist-patient privilege). 

§ 9C4. Exception: Proceeding bet,Teen spouses 

Canment. The exception to the marital communications privilege for 

litiGation between the spouses states existing la",. CODE CIIl. PRec. 

§ 1831(1) (superseded by Evidence Code). Section 934 extends the principle 

of 'che exception to similar cases ,,),ere one of the spouses is dead and the 

lHigation is between his successor and the survivinG spouse. See generaJ.ly 

Esta'i;e of Gillett, 73 Cal. AFP.2d 588, 166 P.2d 870 (1946). 

"'. somewhat comparable exception is provided by :~ection 957 (lawyer­

client privilege), Section 1000 (physician-patient privilege), and Section 

1019 (psychotherapist-patient privilege). 

Subdivision (a) of Section 984 is based on subdivision (2)(a) of Rule 

28 of the Uniform Rules of Evidence. 

§ 985. Exception: Certain criminal proceedings 

Comment. Section 985 restates llith minor variations an exception to 

the marital communications privileGe that is recognized un&er existing law. 

COD;:: CIIl. PROC. § 1881(1)(supersedeQ by Evidence Code). Sections 985 and 

986 together create an exception for aJ.l the procee~ings mentioned in Section 

1322 of the Penal Code (superseded by the Evidence Code). The exception 

stated in Section 985 applies without regard to ~Thether the crimes mentioned 

in Gection 985 are committed before, during, or after marriage. The 

-233-
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comparable exception provided by Section 972(e)(privilege not to be a 

witness against spouse) applies only to crimes committed before or during 

the marriage. However, by definition, that privileGe cannot apply after 

the marriage has been terminated. 

Section 985 is based on subdivision (2)(c) of nule 28 of the Uniform 

Rules of Evidence. 

§ :;06. Exce)?tion: Juvenile court proceeding 

Comment. See the Comment to Section 985. 

This exception to the marital communications privilece is comparable 

to -;;l:e one provided in Section 972(c)(privilege no;; to be a witness against 

spouse) • 

§ :;07. Exception: Communication offered by spouse \Tho is criminal defendant 

Comment. Section 987 states an exception to the rnaxital communications 

privilege that does not appear to have been recogni"Gd in any California case. 

Nonetheless, it is a desirable exception. lo/hen a married person is the 

defendant in a criminal proceeding and seeks to introduce evidence which is 

ma;i;erial to his defense, his spouse (or his former spouse) should not be 

privileged to withhold the information. The privile3e for marital 

conununications is granted to enhance the confidential relationship between 

spouses. Yet, nothing would seem more destructive of marital harmony 

than -[;0 permit one spouse to refuse to give testimony ,rhie[, is material to 

establish the defense of the other spouse in a criminal proceeding. 

Section 987 is based on subdivision (2)(b) of Rule 23 and subdivision 

(2)(d) of Rule 28 of the Uniform Rules of Evidence. 

§ 985 
. -834- § 986 

_________________ § 987 

I 



C I\8vised for Oct. 1964 Meeting 

Article 6. Fhysician-Pa-;;ien", Privilege 

§ 990. "Physician" 

Comment. "Physician" is defined to include a person "reasonably believed 

by the patient to be "uthorized" to practice medicine. This changes existing 

law, which requires that the physician be liccns6d. See CODE CIV. PROC. § 1881(4) 

(superseded by Evidence Code). If this privilege is to be recognized, it 

should protect the :patient from reasomble mist9.kes as to unlicensed practitioners. 

The privilege also should be applicable to corununicati.ons made to a physician 

authorized to pra.ctice in any sta.te or nation. When a Califor:na. resident 

travels outside the State and has occasion to visit a physician during such 

travel, or when a physician from another state or nation participates in the 

<:: treatment of a person in Califclnia, the patient should be entitled to assume 

that his communications will be given as much protection as they would be if he 

<:: 

consulted a California physician in California. A patient should not be forced 

to inquire about the jurisdi~tions where the physician is authorized to practice 

medicine and whether such jurisdictions recognize the physician-patient privilege 

before he may safely communicate to the physician. 

Section 990 is based on subdivision (l)(b) of Rule 27 of the Uniform 

Rule~ of Evidence. 

§ S:91. "Patient" 

Ccmment. "Patient" means a person who consults a phySician for the 

purpose of diagnosis ~ treatment. This definition conforms with existing 

California law. See McRae v. Erickson: 1 Cal. App. 326, 332-333, 82 Pac. 

209, 212 (1905).' 

Section 991 is based on subdivision (l)(a) of TIule 27 of the Uniform 

Rules of Evidence. 

~835- § 99C 
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§ 992. "Confidential communication betlfeen patien-:; and physician" 

Connnent. The definition of "confidential cOIDlllLUlication" sets out 

the requirement that the informacion be transmitted in confidence between 

a pa-cient and his physician in the course of the pbysician-patient relation-

ship. This section restates existinG law 1 except -cha-i; it is uncertain 

whether a doctor's statement to a patient giving his diagnosis is presently 

covered by the privilege. See CODE CIV" PROC. § 18Cl (4)( superseded by 

Evidence Code) • 

.\ comparable definition is con"Gained in Section 952 (la,</yer-client 

privilege) and Section 1012 (psychotherapist-patient privilege). 

Section 992 is similar to subdivision (l)(d) of Rule 27 of the Uniform 

C Rules of Evidence. 

§ S'93. "Holder of the privilege" 

Comment. A g~rdian of the patient is the holder of the privilege if the 

patient has a guardian. If the patient has a separate guardian of his estate 

and a separate guardian of his person, either guardian can claim the privilege. 

The provision making the personal representative of the patient the holder of 

the privilege when the patient is dead may change California law. Under the 

existing law, the privllegen:a.y survive the death of the patient in some cases 

and no one can waive it on be~lf of the patient. See the discussion in 

Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence 

(Article v. Privileges), 6 CAL. !AU REVISION COMWN, REP., REC. & SWDIES 201, 

408-410 (1964). Under Section 991, however, the personal representative of the 

C patient has authority to claim or waive the privilege after the patient's death. 

The personal representative can pl'otect the interest of the p9.tient! s estate in 

the confidentiality of these '1tatemen-os and c!'\n waive the privilege wilen ilhe 
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esta-Ge ,rould benefit by waiver . ,:hen the patient's estate has no interest 

in pl-eserving confidentiality, or ',:'hen the estate has been distributed 

and the representative discharged, the importance of providing co~lete 

access to information relevant to a particula-r proceeding should prevail 

over uhatever remaining interest the decedent may have had in secrecy. 

This definition of "holder of the privilege" should be considered with 

reZerence to Section 994 (specifyinc who can claim the privilege) and 

Sec'Cion 912 (relating to waiver of the privilege). 

A comparable definition is con'oained in Section 953 (lawyer-client 

privilege) and Section 1013 (psychotherapist-patient privilege). 

Section 993 is based on subdivision (l)(c) of R,lie 27 of the Uniform 

Rules of Evidence. 

§ 994. Physician-patient privilege 

Comment. This section, like Section 954 (lallyer-client privilege), is 

based on the premise that the privilege must be claimed by a person who is 

authorized to claim the privilege. If there is no claim of privilege by a 

person with authority to make the claim, the evidence is admissible. See 

the Comments to Sections 993 and 95'" 

The persons entitled to claim the privilege are specified. See the 

Comments to Sections 993 and 954. 

For the reasons in<l.icated in the Comment to Section 954, an eavesdropper 

or o'oher -wrongful inter'ceptor of a communication privileged under this 

section is not permitted to testify to the communication. 

Comparable sections are Section 954 (lawyer-clien'" privilege) and Section 

1014 (psychotherapist-patient ]rivilege), 
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Section 994 is s:i!nilar to portions of subdivision (2) of Rule 'Z{ 

of the Uniform Rules of Evidence. 

§ 995. jiben physician required to claim privilege 

Cooment, 1,hen authorized under subdivision (c) of Section 994, the 

physician !!,lus~ ~laim the privi.::"ege on behalf of the patient unless otherwise 

instructed by a person authorized to permit disclosure. 

Comparable sections are Section 955 (lawyer··client privilege) and 

Section 1015 (psychotherapist-patient privilege). 

§ 996. Exception: Patient-litigant exception 

Comment. Section 996 provides that the physician-patient privilege 

C does not exist in any proceeding in which an issue concerning the condition 

of the patient has been tendered by the patient. If the patient himself 

C 

tenders the issue of his condition, he should do so 1Tith the realization 

that he will not be able to 'iitbholc1 relevant evidence from the opposing 

par"Gy by the exercise of the physician··patient privilege. A limited form 

of this exception ts recognized by Cede of Civil Procedure Section 1881(4) 

(superseded by the Evidence Code) "hich makes the ~rivilege inapplicable in 

pernonal injury actions, The excep;,ion in Section 996 also states existing 

California law in extending the statutory exception to other situations where 

the patient himselt has raised the issue of his condition. In re Cathey, 

55 Cal.2d 679, 69C-692, 12 Cal. Rptr, 762, 768, 361 P.2d 426, 432 (1961) 

(prisoner in state medical facility waived physician-patient privilege by 

putting his mental condition in issue by applica:t;ion for habeas corpus), See 

also City and County of San Francisco v. Superior COl~t, 37 Cal.2d 2'Z{, 232, 

231 P.2d 26, 28 (1951)(personal injury case), 
§ 994 
§ 995 
§ 996 



c 

c 

c 

2evj. se(~ for Oct> 1964 Meetin8 

Section 996 also proviiies that '"here is no pl'ivilege in an action brougbt 

under Secti(..n 37"7 of Ci-<-E Co·ie of C:.vil Prvced.lJ::'~{-. (\·rr~n0:L'uJ. deClth). Under Corle 

of Civil Pr()cedure Sectio:'l 1881( h) (superseced bt the Dvid()llce Code), e. person 

authorized to bring the wrongful a.eath action may ~onsent to the testimony by 

the physician. As far as testiruony by the physician is con<:erned, there is no 

reasen why the rules of evidence should be di~rerent in a case where the 

patient brings the action and a case where scn:ecne else sues :for the patient's 

wrongful death. 

Section 996 also pro·rides the.t the:-e is no privilege in an action brought 

under Section 376 of the Code of Civil Procedure (parent's action for injury to 

child). In this case, as in a case under the ~rrong:tlll death statute, the same 

rule of evidence should apply when the parent brings thp. action as applies when 

the child is the plaintiff. 

A comparable exception is provided by Section 1016 (psychotherapisi~ 

patient privilege). 

Section 996 is based on subdivision (4) of Rule 27 of the Uniform Rules 

of £'vidence. 

§ 997. Exception: Crime or tort 

Comment. While Section 956 provides that the lawyer-client privilege 

does not apply when the communication was made to enable aDYone to commit or 

plan to commit a crime or a fraud, Section 997 crea'~es an exception to the 

physician-patient privilege ,,,here the services of the physician were sought 

or obtained to enable or aid anyone to commit or plan to commit a crime or a 

-839-
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from the fact that persons do not ordinarily consult their physicians in regard 
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to matters l·,hich might subsequently be cietermined to be a tort. On 

the other hand, people often consult lawyers about precisely these matters. 

The purpose of the privilege--to encourage persons to make complete disclosure 

of their physical and mental problems so that they may obtain treatment and 

healing--is adequately served without broadening the privilege to provide a 

sanctuary for planning or concealing torts. Because of the different 

nature of the lawyer-client relationship, a similar exception to the lawyer-

client privilege would substantially impair the effectiveness of the privilege. 

"/het;,er 'he exception provided by Section 997 now e::ists in California has not 

been determined in any decided case, but it probably would be recognized in' 

an appropriate case in vie~l of the similar court-created exception to the 

lal'Yer-client privilege. See the Comment to Section 956. 

A somewhat comparable exception is provided by .)ection 956 (lawyer-client 

privilege), Section 981 (privilege for confidential marital communications), 

and Section 1018 (psychotherapist-~atient privilege). 

Section 997 is based on subdivision (6) of Rule zr of 'i;he Uniform Rules 

of Evidence. 

§ 998. Exception: Criminal or disciplinary proceeding 

Comment. The physician-patient privilege is not applicable in a criminal 

proceeding. This restates existinc; law. CODE CIV. PRCC. § 1881(4}(superseded 

by Evidence Code). See also People v. Griffith, 1!!6 Cal. 339, 80 Pac. 68 (1905). 

In addition, Section 998 provides tl.at the privileGe may not be claimed in those 

administrative proceedings that are comparable to criminal proceedings, Le., 

proceedings brought for the purpose of imposing discipline of some sort. 

Under existing law, this privUege is available in all administrative proceedings 

concucted under the Administrative Procedure Act because it 
-840-
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in Government Code Section l1513(c) by reference; h',t it is not specifically 

maC,o available in administrative proceedings not OO:1Qucted under the Admin-

istrative Procedure Act because t;,o statute grantinG the privilege in terms 

applies only to civil actions. Sec':Oion 998 sweeps a1ray this distinction, 

whic;, bas no basis in reason, and substitutes a dis':Oinction that has been 

found practical in judicial proceedings. 

§ 999. Exception: Froceeding to recover damages for criminal conduct 

Comment. Section 999 makes the physician-patient privilege inapplicable 

in civil actions to recover damages for any criminal conduct, whether or not 

felonious I on the part of the patient. Under Section 1292 relating to hear-

say, '"he evidence admitted in the criminal trial "ould be admissible in a 

suose~uent civil trial as former testimony. Thus, if the exception provided 

by :.lection 999 did not eXist, the evidence subject to the privilege would be 

available in a civil trial only if a criminal trial "rere conducted first; it 

woul'l not be available if the civil trial were conCiucted first. The admis-

sibility of evidence should not depend on the order in 1-,hich civil and criminal 

matters are tried. This exception is provided, therefore, so that the same 

evidence is available in the civil case without reGard to ",hen the criminal 

case is tried. 

Section 999 is based on the last part of subdivision (3)(a) of Rule 27 

01: 'ohe Uniform Rules of Evidence. 

§ 1000. Exception: Parties claiming through deceased patient 

Comment. See the Comment to Section 957. 

This exception to the phySician-patient privilege is comparable to the 

one provided in Section 957 (lawyer-client privilege), Section 
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for confidential marital communications), and Section 1019 (psychotherapist­

patient privilege), 

Section 1000 is based on subdivision (4) of Hvle 27 of the Uniform 

Rulec of Evidence. 

§ 1001. Exception: Breach of duty arising out of physician-patient 
relationship' 

Connnent. See the Comment to 3ection 958. 

This exception to the physician-patient privilece is ccmparable to the 

one provided by Section 958 (lawyer-client privilege) and Section 1020 

(psychotherapist-patient privilege). 

§ 1002. Exception: Intention of deceased patient concerning writing affecting 
property interest 

Comment. Sections 1002 and 1003 provide exceptions to the pbysician-

patient privilege for communications relevant to an issue concerning the 

validity of any dispositive instrl'Dent executed by a nml deceased patient or 

concerning his intention or competency with respect to such instrument. Where 

this kind of issue arises, cClllIllUllications made to his physician by the person 

executing the instrument may be important. PermittinG these statements to 

be introduced in evidence after thc patient's death"ill not materially impair 

the privilege. Existing California law provides exceptions virtually 

coextensive with those provided in ,Jections 1002 anC 1003. CODE CIV. PROC. § 

1881(4) (superseded by Evidence Code), 

Comparable exceptions are pr~,ided by Sectiona 960 and 961 (lawyer-

client privilege) and Sections 1021 and 1022 (psychotherapist-patient privilege). 

§ 1003. Exception: Validity of \TrUing affecting l)rOperty interest 

Comment. See the Comment to Section 1002. 

-842-
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§ 1004. Exception: Commitment or similar proceedinc; 

Comment. The exception to the physician-patien"" privilege that is provided 

by Section 1004 covers not only cor~tments of mentally ill persons but also 

coyers such cases as the appointnen";; of a conservator under Probate Code 

Sec"cion l751. In these cases, the privilege should no"t apply because the 

proceedings are being conducted for the benefit of the patient. In such 

proceedings, he should not have a :orivilege to wit;lhcld evio"ence that the 

COl'T";; needs in order to act prop€:l:'ly for his welfare. There is no similar 

excep"i;ion in existing California lau. McClenahan v. Keyes, 188 Cal. 574, 

584, 206 Pac. 454, 458 (1922)(dictum). But see 35 OPS. CAL. ATTY. GEN. 266 

(1960), regarding the unavailabiliCy of the present physician-patient privilege 

where the physician acts pursuant to court appointment for the explicit 

purpose of giving testimony. 

A comparable exception is provided by Section 982 (privilege for 

confidential marital communications) and Section 1024 (psychotherapist-

patient privilege). 

Section 1004 is based on subcivision (3)(a) of Rule 27 of the Uniform 

Rules of Evidence. 

§ 1005. Exception: Proceeding to establish competence 

Comment. This exception to t:le physician-patient privilege is new to 

California law; but, when a patient's condition is placed in issue by 

instituting such a proceeding, the patient should not be permitted at the 

same time to withhold from the court the most vital evidence relating to his 

condiCion. 
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A comparable exception is provided b.Y Section 583 (privilege for 

confidential marital communications) and Section 1025 (psychotherapist­

patient privilege). 

Section 1005 is based on subdivision (3)(a) of TIule 27 of the Uniform 

Rules of Evidence. 

§ 1006. Exception: Required report 

Comment. This is a new exception to the physician-patient privilege, 

not currently recognized by California law. It is a desirable exception, 

hOlleyerJ because no valid purpose is served by pre"!enting the use of relevant 

information that is required to be reported and made public. 

A comparable exception is provided b.Y Section 1026 (psychotherapist­

paUent privilege). 

Section 1006 is based on subdivision (5) of Rule 27 of the Uniform 

Rules of Evidence. 

Article 7. Psychotherapist-Patient Privilege 

§ 1010. "Psychotherapist" 

Comment. A "psychotherapist" is defined as any medical doctor or 

certified psychologist. The privilcge is not confL.'1ed to those medical 

doctors whose practice is limited to psychiatry because many medical doctors 

who do not specialize in the field of psychiatry nevertheless practice 

psychiatry to a certain extent. Some patients cannot afford to go to 

specialists and must obtain treatment from doctors 1Tho do not limit their 

practice to psychiatry. Then, too, because the line bet1reen organic and 

psychosomatic illness is indistinct, a physiCian may be called upon to treat 

bo'ch physical and mental or emotional conditions at the same time. Disclosure 
§ 1005 
§ 1006 
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of a mental or emotional problem '.Iill often be made in the first instance 

to a f"amily physician who will refer the patient to someone else for further 

specialized treatment. In all of these situations, the psychotherapist 

privilege is applicable if tl:e patient is seeking cliaGnosis or treatment 

of his mental or .emotional condition. 

§ lOll. "Patient" 

Comment. See the Comment to Section 99l. Section lOll is ccmparable 

to Section 991 (physician-patient privilege) except that Section 1011 is 

limited to diagnosis or treatment of" the patient I s L:ental or emotional 

conG.ition. 

§ 1012. "Confidential communication between patient and psychotherapist" 

Comment. See the Comment to Section 992. 

A comparable definition is contained in Section 952 (lawyer-client 

privilege) and Section 992 (physician-patient privilege). 

§ 1013. "Holder of the privilege" 

Comment. See the Comment to Section 993. 

A comparable definition is contained in Section 953 (lawyer-client 

privilege) and Section 993 (physician-patient privilege). 

§ 1014. Psychotherapist-patient privilege 

Comment. This article creates a psychotherapist-patient privilege that 

provides much broader protecticn tl1an the physician-patient privilege. 

~isting California law provides no special privilege for psychiatrists 

and other physicians acting as psychotherapists except that which is enjoyed 

by physicians generally. On the o·ct.er band, persons "ho consult psychologists 

have a broad privilege under Business and Professions Code 

Section 2904 (superseded by the Evidence Code). Yet, the need 
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for a privilege broader than the;!; provided to patients of medical doctors is 

as great for persons consulting psychiatrists as it is for persons consulting 

psychologists. Adequate psychotherapeutic treatment is dependent upon the 

ful.1est revelation of the most intimate and embarrassing details of the 

patient's life. Unless a patient can be assured that such information will 

be held in utmost confidence, he will be reluctant to Hake the full disclosure 
California 1m: Revision 

upon which his treatment depends. The/Commission has received several reports 

indicating that persons in need of treatment sometimes refuse such treatment 

from psychiatrists because the confidentiality of their communications cannot 

be assured under existing law. V.any of these persons are seriously disturbed 

and constitute threats to other persons in the coamunity. Accordingly, this 

article establishes a new privilege that grants to patients of physicians 

acting as psychotherapists a privilege much broader in scope than the 

ordinary physician-patient privilege. Although it ~s recognized that 

the granting of the privilege will operate to witp_~old relevant information 

in some situations where such inforn:ation would be ·~rucial, the interests of 

society will be better served if physicians acting as· ~sychotherapists 

are able to assure patients that their confidences will be protected. The 

privilege also applies to psycholoeists and supersedes the psychologist-

patien~privilege provided in the Business and Professions Code. The new 

privilege is one for psychotherapists generally. 

Generally, the privilege provided by this article follows the physician-

patient privilege, and the CoillZJlents to Sections 99r t'lrOUC;:l 1016 are pertinent. 

The follm-ring differences, however, should be notc(.: 

(1) The psychotherapist-patient pri;~lege applies in all proceedings, 

The physician-patient privilege does not apply in criminal actions and similar 

-846-
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proceedings. Since the interests to be protected are somewhat different, 

this difference in the scope o~ the two privileges is justified, particularly 
Law Revision 

since the-1Commission is advised that proper psychotherapy often is denied a 

patient solely because of a ~ear that the psychotherapist may be compelled to 

reveal confidential communtcations in a criminal proceeding. 

Although the psychotherapist-patient privilege applies in a criminal 

proceeding, the privilege is not available to a defendant who puts his mental or 

emotional condition in issue,a~for example, by a plea of insanity or a claim of 

diminished responsibility. The exceptions provided in Sections 1016 and 1023 make 

this clear. This is only fair. In a criminal proceeding in which the defendant 

has tendered his condition, the trier of fact should have available to it the 

best information that can be obtained in re~rd to the defendant's mental or 

emotional condition. That evidence most likely can be furnished by the psy-

chotherapist who examined or treated the patient-defendant. 

(2) There is an exception in'the physician-patient privilege for cam­
EVIDENCE CODE § 1004. 

mitment or guardianship proceedings for the patient~./ Section 1024 provides 

a somewhat narrower exception in the psychotherapist-patient privilege~ A 

patient's fear of future commitment proceedings based upon what he tells his 

psychotherapist would inhibit the relationship between the patient and his 

psychotherapist almost as much as would the patient's fear of future criminal 

proceedings based upon such statements. Hence, the psychotherapist-patient 

privilege protects the comw1nication unless the.psychotherapist becomes 

convinced during a course of treatment that his patient is a menace to himself 

c:: or to others and that disclosure is necessary to prevent the threatened danger. 
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(3) Tr.e rhysician-patient pri'tilege doE'S not 2::o1y i:1 c4.vil actions 

for liamages arising out of the patient's criminal conduct. EVIDENCE CODE 

§ 999. Nor does it apply in administrative disciplinary proceedings. EVIDENCE 

CODE § 998. No similar exceptions are provided in the psychotherapist-patient 

privilege. These exceptions appear in the physician-patjent privilege 

because that privilege does not apply in criminal proceedings. EVIDENCE CODE 

§ 998. Therefore, an exception is also created for comparable civil and 

ach;,.inistrative cases. The psychotherapist-patient privileGe, however, does 

apply in criminal casesj hence, there is no similar exception in civil actions 

or administrative proceedings involving tre patient's eriminal conduct. 

Comparable sections are Section 954 (lawyer-client privilege) and Section 

991; (physician-patient privilege). 

§ 1015. Hhen psychotherapist required to clam privileGe 

Comment. When authorized by subdivision (c) of Section 1014, the 

psychotherapist must claim the privilege on behalf of the patient unless 

othen.,ise inEtructed by a person authorized to permit disclosure. 

Comparable sections are Section 955 (lawyer-client privilege) and Section 

995 (physician-patient privilege). 

§ 1016. Exception: Patient-litiGant exception 

Comment. See the Comment to Section 996. 

This exception to the psychotherapist-patient privileGe is the same in 

substance as the one provided by Jection 996 (physician-patient privilege). 

§ 1017. Exception: Court-appointed psychotherapis~ 

Comment. Section 1017 provides an exception to the psychotherapist_patient 

privilege if the psychotherapist is appointed by order of a court to examine the 

C patient. Generally, where the relationship of psychotherapist and patient 

is created by court order, there is not a sufficiently coni'idential relation_ 

ship to warrant extending the privilege to communications made 

in the course of that relationship. Moreover, llhen the 

-848-
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psychotherapist is appointed by the court, it is most often for the purpose 

of having the psychotherapist testify concerning his conclusions as to the 

patient's condition. It would be inappropriate to have the privilege apply 

in this situation. See generally 35 OPS. CAL. ATl'Y. GEN. 226 (1960), regarding 

the unavailability of the preserrt;p1ye1eian-pat1ent privilege under these 

circumstances. 

On the other hand, it is essential that the privilege apply where 

the psychothe:re;1st is appointed by order of the court to provide the 

defendant's lawyer with information needed so that he may advise the defendant 

whether to enter a plea based on insanity or present a defense based on his 

c mental or emotional condition. If the defendant determines not to tender the 

issue of his mental or emotional condition, the privilege will protect the 

confidentiality of the communication between him and his court-appointed 

psychotherapist. If, however, the defendant determines to tender this issue--

by a plea of not guilty by reason of insanity, by presenting a defense based 

on his mental or emotional condition, or by raising the question of his sanity 

at the time of the tr1a1--the exceptions provided in Sections 1016 and 1023 

make the privilege unavailable to prevent disclosure of the communications 

between the defendant and the psychotherapist. 

c 
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§ 1018. E>cception: Crime or tort 

Comment. See the Comment to Section 997. 

This exception to the psychotherapist-patient privilege is the same in 

substance as the one provided by Section 997 (physician-patient privilege). 

Some1rllat comparable exceptions are provided by Section 956 (lawyer-client 

privilege) and Section 981 (privileGe for confiden"~ial marital communications). 

§ 1019. E>cception: Pl2rties claimil13 through deceasecl patient 

Comment. See the Comment to Section 957. 

This exception to the PSYC;lotherapist-patient privileGe is the same in 

substance as the one provided b)' Sec-Gion 957 (lawyer-client privilege) and 

C Section 1000 (physician-patient privilege). A some1Ths:G comparable exception 

is lJrovided by Section 984 (confidential marital cOLllllunica"Gions). 

c 

§ 1020. E>cception: Breach of duty arising out of DSyc;lothera;pist-patient 
relationship 

Comment. See the Comment to Section 958. 

This exception to the psychotherapist-patient lJrivilege is the same in 
. . 

substance as the one provided in Section 958 (lawyer-client privilege) and 

Se"c"i;ion 1001 (physician-patient privilege). 

§ 1021. E>cception: Intention of deceased patient concerning writing affecting 
property interest 

Comment. See the Comment to Section 1002. 

The exceptions to the psychotherapist-patient lJrivileGe provided in 

Sections 1021 and 1022 are the same in substance as tllose provided in Sections 

960 and 961 (lawyer-client privileGe) and Sections 1002 and 1003 (physician­

patient privilege). 
§ 1018 
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§ 1022. Exception: Validity of llri-~ing affecting p:-operty interest 

Comment. See the Comment to Section 102l. 

§ 1023. Exception: Proceeding to determine sanity of criminal defendant 

Comment. This section probably is unnecessary because the exception 

provided by Section lOl6 is broad enough to cover -I;he situation covered 

by :3ection 1023. Nevertheless, Section 1023 is included co make it clear 

that the psychotherapist-patient privilege does no-e apply "hen the defendant 

raises the issue of his sanity at the time of the -erial. 

§ 1024. Exception: Patient dangerous to himself or othel-S 

Comment. This section provides a narrower exception to the psychotherapist-

pa-i;ient privilege than the comparable exceptions provided by Section 982 

(privilege for confidential marital communications) and Section 1004 (physician-

pa-tient privilege). Although this exception might innibit the relationship 

betveen the patient and his psycl1o-:;herapist to a limited extent, it is 

esacntial that appropriate action ~e taken i:f the psychotherapist becomes 

convinced during the course of trea-:;ment that the patient is a menace to himself 

or others and the patient refuses to permit the psychotherapist to make 

the Clisc10sure necessary to prevent the threatened (langer-. 
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§ 1025. Exception: Proceeding to establish competence 

Comment. See the Comwent to Section 1005. 

This exception to the psychotherapist-patient privilege is the same in 

substance as the exception provided in Section 1005 (physician-patient privilege). 

§ 1026. Exception: Required report 

Comment. See the Comment to Section 1006. 

This exception to the psychotherapist-patient privilege is the same in 

substance as the exception provided in Section 1006 (physician-patient privilege). 

Article 8. Clergyman-Penitent Privileges 

§ 1030. "Clergyman" 

Comment. "Clergyman" is broadly defined in this section. 

Section 1030 is similar to subdivision (l)(a) of Rule 29 of the Uniform 

Rules of Evidence. 

§. ~03l.. "Penitent" 

Comment. This section defines "penitent" by incorporating the definitions 

in Sections 1030 and 1032. 

Section 1031 is based on subdivision (l)(b) of Rule 29 of the Uniform 

Rules of Evidence. 

§ 1032. "Penitential communication" 

Comment. "Penitential communication" is defined so that the privilege 

applies to any communication which the clergyman has a duty to keep secret 

and which is made to a clergyman in the presence of no thi¢ person. Under 

C existing law, the cOllllllUnication must be a "confession." CODE CIV. PROe. § 1881(3) 

(superseded by Evidence Code). This change in California law extends the protec­

tion that traditionally has been provided only to those persons whose religious 

practice involves "contelOsions." 
-8<;2-
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Section 10,32 is based on subdivision (1)( c) of Rule 29 of the Uniform 

Rules of Evidence. 

§ 1033. Privilege of penitent 

Comment. This section provides the penitent with a privilege to refuse 

to disc1.ose, and to prevent the c1.ergyman :from disc1.osill8, a penitential 

COIIII!UIlication. In this regard, the section differs from Code of Civil Procedure 

Section J.B8l(3)(superseded by the Evidence Code) in that the Section J.B8l(3) 

gives a penitent a privilege only to prevent 8 c1.ergytll1.ll fran disclosing 8 

confession. Literally construed, Section 188l(3) does not give the penitent 

h1mself the right to refuse disc1.osure of the confession. However, similar 

privilege statutes have been held to grant 8 privilege both to refuse to 

C disclose and to prevent the other C()lI!D!!1n1 cant from disclosing the privileged 

statement. See City and County of San Francisco v. SUperior Court, 37 cal.2d 

227, 2,36, 231 P.2d 26, 31 (1951) (attorney-client privilege); Verdell1 v. G~a.f; ~ , -~--. 

c 

Harbor CoIIimercial Co., 115 cal. 517, 525-526, 47 Pac. 364, ,366 (l.897)("8 clie.;-::: 

cannot be compelled to disc1.obe communications which his attorney cannot be 

permitted to disclose"). Hence, it is likely that Section l881( 3) would be 

similarly construed. 

Because ot the definition of "penitential c()l!lllllm1 cation," Section 1033 

provides a broader privilege than the existing law. 

Section 1033 is based on subdivision (2) of Rule 29 of the Uniform Rules 

of Evidence. 
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§ 1034. Privilege of clergyman 

Comment. This section provides the clergyman with a privilege in his 

own right. He may claim this privilege even if the penitent bas waived the 

privilege granted him by Section 1033. 

There may be several reasons for granting the traditional priest­

penitent privilege. At least one underlying reason seems to be that the 

law will not compel. a cl.ergyman to violate--nor punish him for refusing to 

viol.ate--the tenets of his church which require him to maintain secrecy as 

to confidential statements made to him in the course of his reiigious duties. 

See generally 8 WIGMORE, EVIDENCE §§ 2394-2396 (McNaughton rev. ]961). 

The clergyman is under no l.egal compuJ.sion to claim the privilege; 

hence; a penitential. conmm1cation may be admitted if the penitent is deceas ...... , 

incompetent, or absent and the clergyman fails to claim the privUege. This 

probably changes existing Cal.ifornia l.aw; but, if so, the change is desirable, 

For example, if a murderer had confessed the crime to a clergyman and then 

died, the clergyman might under the circumstances decide not to claim the 

privilege and, instead, give the evidence on behalf of an innocent third 

party who had been indicted for the crime. The extent to which a clergyman 

shouJ.d keep secret or reveal penitential. communications is not an appropriate 

subject for legisl.ation; the matter is better left to the discretion of the 

individual clergyman involved and the discipline of the religious body of 

which he is a member. 

Section 1034 is besed on subdivision (2) of Rul.e 29 of the Unifol'lll Rul.es 

of Evidence. 
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Article 9. Official Information and Identity of Informer 

§ 1040. Privilege for official information 

Comment. Section 1040 provides a privilege for official· infornation. Under 

existing law, official infornation is protected either by subdivision 5 of Code 

of Civil procedure Section 1881 (vhich, like Section 1040, prohibits 

discl.osure when the interest of the public 'WOUld suffer thereby) or by specific 

statutes which remain in effect (such as the provisions of the Revenue and 

Taxation Code prab..ll1.t:l:cg disclosure of tax returns). See,~, REV. & TAX. 

CODE §§ 19281-19289. Section 1881 is superseded by the Evidence Code. 

Section 1040 permits the official information privilege to be invoked 

by the public entity concerned with the discl.osure of the information or by an 

authOrized agent thereof. Since the privilege is granted to emble the govern-

ment to protect its secrets, no reason exists for permitting the privilege to 

C be exercised by persons who are not concerned 'With the publiC! interest. 

c 

The I-_J.vUege maY-be asserted to prevent testimon;y by persons who have 

received official information from the public entity in confidence or who 

have obtained such information in a manner not reasombly to be antidpa"tt>c 

by the public entity. Thus, if Official information is obtained by a person 

who uses electronic eaTesdropping equipment or who breaks into the office of 

the public entity, the privilege would permit the public entity to exclude the 

O'Ir~noz>o .. "0 cb't:a1ned. On the other band, if the public entity fails to exerciet 

due care to keep the information confidential, it is not privileged. Thus, for 

example, if a third person passes an open door and overbears a conversation 

between two public ~loyees involving Official information, the privileges 

granted by Sections 1040 and 1041 could not be used to prevent the third person 

from testifying concerning what he heard. Sections 1040 and 1041 provide a pubU. 

.,,,,M.t;;- with 1IlO~'" pn)kedion against eavesdroppers and other wrongful. interceptors 

of official information than existing law. See the Colmnent 

to Section 954 (attorney-cl.ient privilege). 
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Official information is absolutely privileged if its disclosure is 

forbidden by either a federal or state statute. Other official information 

is subject to a conditional privilege; the judge must determine in each 

instance the consequences to the public of disclosure and the conse~ences 

to the litigant of nondisclosure and then decide which outweighs the other. 

The statute recognizes that the Legislature cannot establish hard and fast 

rules to guide the judge in this process of balancing public and private 

interests. Be should, of course, be aware that the public has an interest 

in seeing that justice is done in the particular cause as well as an interest 

in the secrecy of the information. 

Section 1040 is similar to subdivisions (1) and (2) of Rule 34 of the 

Unif'om. Rules of Evidence. 

C § 1041, Privilege for ident;!,:ty of informer 

c 

Comment. Section 1041 provides a privilege to protect against disclosure 

of the identity of an informer. Under existing law, the identity of an informer 

is protected by subdivision 5 of Code of Civil Procedure Section 1881 (which, 

like Section 1041, prohibits disclosure when the interest of' the public would 

suffer thereby). Section 1881 is superseded by the Evidence Code. 

With two exceptions, the privilege provided by Section 1041 may be claimed 

under the same conditions as the official information privilege provided by 

Section 1040 may be claimed. This privilege does not apply if a person is 

called as a witness and asked if' he is the informer; nor does it apply if the 

informer fails to exercise due care to keep his identity secret. See the 

Comment to Section 1040. 

The privilege provided by Section 1041 applies only if the infom.er 

furnishes the information to a law enforcement officer or to a representative 

§ 1040 
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of an administrative agency charged with enforcement of the law, but the 

section permits the informer to furnish the information to another for the 

purpose of transmittal to such officer or representative. 

Section 1041 is hased on Rule 36 of the Unifonn Rules of Evidence. 

§ 1042. Adverse order or finding in certain cases 

Comment. Section 1042 provides special rules regarding the invocation 

of the priVileges provided in this article by the prosecution in a criminal 

proceeding or a disciplinary proceeding. 

Subdivision (a). This subdivision expresses the rule of existing 

caJ.1fornia law in a criminal case. As was stated by the United States 

Supreme COurt in United States v. Reynolds, 345 U.S. 1, 12 (1953), "since 

the Government which prosecutes an accused also has a duty to see that 

justice is done, it is unconscionable to allow it to undertake prosecution 

and then invoke its governmental privUeges to deprive the accused of any­

thing which might be material to his defense." This policy applies if 

either the official information privilege (Section 1040) or the lnfonner 

privilege (Section 1041) is exercised in a criminal proceeding or a 

diSCiplinary proceeding. 

In some cases, the privUeged information will be mterial to the 

issue of the defendant's guUt or innocence; in such cases, the court IIlUst 

dismiss the case if the public entity does not reveal the information. 

People v. McShann, 50 Ca1.2d 802, 330 p.2d 33 (1958). In other cases, the 

privileged information will relate to narrower issues, such as the legality 

of a search without a warrant; in those cases, the court must strike the 

testimony of a particular witness or make some other order appropriate under 
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the circumstances if the public entity insists upon its privilege. Priestly 

v. Superior Court, 50 Gal.2d 812, 330 P.2d 39 (1958). 

Subdivision (a) applies only if the privilege is asserted by the 

State of california or a public entity in the State of california. Subdivision 

(a) does not requ:lre the imposHion of its sanction if the privilege is 

invoked in an action prosecuted by the State, and the information is withheld 

by the federal government or another state. Nor my the sanction be imposed 

where disclosure is forbidden by federal statute. In these respects, 

subdivision (a) states existing california law. People v. Parham, 60 cal.2d 

378, 33 cal. Rptr. 497, 384 P.2d 1001 (1963) (prior statements of prosecution 

witnesses withheld by, the Federal Bureau of Investigation; denial of motion 

to strike witnesses' testimony affirmed). 

Subdivision (b). This subdivision states the existing california law 

as declared in People v. Keener, 55 cal.2d 714, 723, 12 cal. Rptr. 859, 864, 

361 P.2d 587, 592 (1961), in which the court held that "where a search is 

made pursuant to a warrant valid on its face, the prosecution is not required 

to reveal the identity of the informer in order to establish the legality of 

the search and the admissibility of the evidence obtained as a result of it." 

Subdivision (b), however, applies to all Official information, not merely to 

the identity of an informer. 

Article 10. Political Vote 

§ 1050. Privilege to protect secrecy of vote 

Comment. Section 1050 declares existing law. The california cases 

declaring such a privilege have relied upon the provision of the Constitution 
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that "secrecy in voting be preserved." CAL. CONST., Art. II, § 5. See 

Bush v. Head, 154 CaL 277, 97 Pac. 512 (1908); Smith v. Thomas, 121 CaL 

533, 54 Pac. 71 (1898). Since the POlicy of ballot secrecy extends only to 

legally cast ballots, the California cases--as well as Section 105D--recognize 

that there is no privilege as to the manner in which an illegal vote has been 

cast. Patterson v. Ha~y, 136 Cal. 265, 68 Pac. 821 (1902). 

Section 1050 is based on Rule 31 of the Uniform Rules of Evidence. 

Article ll. Trade Secret 

§ 1060. Privilege to protect trade secret 

Comment. This privilege is granted so that secrets essential to the 

C successful continued operation of a business or industry may be afforded 

some measure of protection against unnecessary disclosure. Thus, the 

c 

privilege prevents the use of the witness' duty to testify as the means for 

injuring an otherwise profitable business. See generally 8 'WIGMOBE, EvIDENCE 

§ 2212(3)(McNaughton rev. 1961). Nevertheless, there are dangers in the 

recognition of such a privilege. Copyright and patent laws provide adequate 

protection for many of the matters that may be classified as trade secrets. 

Recognizing the privilege as to such information would serve only to hinder 

the courts in determining the truth without providing the owner of the secret 

any needed protection. In many cases, disclosure of the matters protected 

by the privilege may be essential to disclose unfair competition or fraud or 

to reveal the improper use of dangerous materials by the party asserting the 

privilege. Recognizing the privilege in such cases would amount to a legally 

sanctioned license to coomi t the wrongs complained of, for the wrongdoer would 

be privileged to withhold his wrongful conduct from legal scrutiny. 
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Therefore, the privilege exists under this section only if its applies-

tion will not tend to conceal fraud or otherwise work injustice. It will 

not permit concealment of a trade secret when disclosure is essential in the 

interest of justice. The limits of the privilege are necessarily uncertain 

and will have to be worked out through judicial decisions. 

Although no California case has been found holding evidence of a trade 

secret to be privileged, at least one California case has ~cognized that 

such a privilege may exist unless its holder has injured another and the 

disclosure of the secret is indispensable to the ascertainment of the truth 

and the ultimate determination of the rights of the parties. Willson v. 

Superior Court, 66 caL App •. 275, 225 Pac. 881 (1924)(trade secret held not 

subject to privilege because of plaintiff's need for information to establish 

<:: case against the person asserting the privilege). Indirect recognition of 

such a privilege has also been given in Code of Civil Procedure Section 2019, 

c 

which provides that in discovery proceedings the court may make protective 

orders prohibiting inquiry into "secret processes, developments or research." 

Section 1060 is based on Rule 32 of the Uniform Rules of Evidence. 

Article 12. Immunity of Newsmen From Citation for Contempt 

§ lr:J70. "NewSllBIl" 

Comment. See the Comment to Section lr:J72. 

§ 1071. "News media" 

Comment. See the Comment to Section lr:J72. 

§ 1072. Newsmen's ilIlmuni ty 

Comment. This article permits certain newsmen to maintain secrecy as 
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c 

to the source of their news. Because of the basic similarity between the 

governmental informer privilege and the protection afforded newsmen under 

this article--that is, both are permitted to maintain secrecy concerning the 

identity of a person who has fUrnished information--the protection given news­

men is substantially the same as that granted to public officials concerning 

the identity of their informers. See EVIDENCE CODE § 1041. The Commission 

recommends adoption of this article because newsmen are given somewhat similar 

protection under existing law. CODE CIV. PROC. § 1881(6) (superseded by this 

article) • 

The term "news media" is defined in Section 1071 to include the most 

important channels of comnr.mication of rews to the public. Other news media 

are excluded and, hence, their newsmen are not provided the protection afforded 

by this article. This is consistent with existing California law. CODE CIV. 

PROC. § l881(6). The policy of Section 1071 and of existing law is to extend 

the protection against disclosure of news sources to those news media that 

are most intimately engaged in the dissemination of current news. 

COnsistent with existing California law, Section 1072 provides protection 

to the newsman. The statutory protection exists not so much to protect the 

informer as to protect the newsman's sources of information. Hence, if the 

newsman believes that a particular source of information does not need the 

protection of secrecy, he need not invoke the provisions of this article. 

Nothing in the article protects the informer from being re~ired to disclose 

that he is the news source. This is consistent with the treatment afforded 

governmental informers under Section 1041. 

Section 1072 requires that the information have been disseminated. This 

is similar to the requirement of subdivision 6 of Code of Civil Procedure 
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Section 1881 that the ini'ormation be "published in a newspaper" or "used 

for news or news commentary purposes on radio or television." 

Just as a judge may require disclosure of a governmental ini'ormer's 

identity when such disclosure is required in the interest of justice, Section 

1072 also permits the judge to require disclosure when the public interest 

requires that the identity of the news source be disclosed. 'l'his changes 

existing law which does not permit the judge to require disclosure by the 

newsman even when the interest of justice requires it. However, the newsman's 

need for protection seems to be no greater than the public entity's need for 

protection in the case of a governmental ini'ormer, and this article provides 

the newsman with substantially the same protection the public entity has 

under similar circumstances. 

It should be noted that Section 1072 provides an immunity from being 

adjudged in contempt; it does not create a privilege. Thus, the section 

will not prevent the use of the sanctions provided by the discovery act when 

the newsman is a party to a civU proceeding. In this respect, Section 1072 

retains existing law. Bramson v. Wilkerson, CivU No. 760973 (L.A. Super. ct., 

January 4, 1962), as reported in 3 Cal. Disc. Proc. 72 (Metropolitan News 

Review Section, January 30, 1962) (memorandum opinion of Judge Philbrick McCoy), 

This limitation of the protection provided by Section 1072 is consistent with 

Section 1042 which limits the protection afforded to a public entity to refuse 

to disclose the identity of an ini'ormer. 
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