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#34(L) 10/27/64
Memorandum 64-85

Subject: Study No. 34(L) - Uniform Bules of Evidence (Preprint Senate
Bill No. 1 - Division 8)

Attached are two exhibits containing comments we received on Division

In addition, Mr. Westbrook sent us a copy of an analysis he prepared
of a portion of Division 8 for the State Bar Committee. Although we have
not reproduced his analysis for you, we note in thieg memorandum those
provisions of Division 8 that caused him some concern. The only iatter
that seriously concerned him was the definition of "psychotherapist" for
the purpose of the psychotherapist-patient privilege. He wrote to inguire
whether the Commiseion has considered limiting this definition to ..»
psychiatriste and certified psychologists. We advised him that the
Commission had considered this guestion on three occasions and indicated
that the Commission would consider it again if the State Bar Commitiee
ghared his opinion that it should be so limited.

We also indicate in this memorandum some staff suggestions for _
revision of Division 8 and some matters called to our attention by Cormis- i

sioner McDonough {who reviewed this division).

Substitution of "court" for "judge"

We plan to substitute "court' for "judge" in Division 8 in accordance
with the decigion of the Commission thet this substitution should be made.

This substitution creates no problems.




Applicability of Division 8 to proceedings of Industrial Accident Commigsion

Exhibit IT (Yellow pages) is a letter from David I. Lippert, Referee,
Industrial Accident Commlgsion. He discusses the Privileges Division on
pages 3-6 of his letter. See .8lso my letter in response to his letter and
his letter in response to mine. Both letters are sttached to Exhibit IT.

Summarizing Mr. Lippert's letter, he filrst correctly notes that
the Privileges Division 1s applicable to proceedings before the Induatrial
Accident Cormission. He suggests thate~while 2ucl: privileges as the husband-
wife, attorney-client, clergyman-penitent, and the like, would probably be
followed in most cases even without statutory declaration--to so regquire
represents a departure from the rule of labor Code Sections 5708 and 5709
(text of these sections on firet page of his comments).

Sections 5708 and 5709 might be construed as making privileges inapplicable
in proceedings before the Industrial Accident Commission. Although we believe
that a court would hold that the Privileges Division applies to Industrial
Accident Commission proceedings, we suggest that the bill be drafted to make
this clear. This can be accomplished, we believe, by adding the following %o
Section 910:

The provisions of any statute relaxing rules of evidence in
particular proceedings, or making rules of evidence not
" applicable in such proceedings, do not make this division
inapplicable to such proceedings.
We believe that this language, taken together with Section 920, wilil satis-
factorily clarify the statute.

Mr. Lippert suggeste that Sections 901 and 914 be clarified so as to
exclude from their operation the proceedings before the Industrial Accident
Commission. The staff believes that the Comment to Section 910 mskes a
convincing case for the recognition of the privileges in nonjudicial proceed-

ings, including proceedings of the Industrial Accldent Commission. It would
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seem to be contrary to the basic phllosophy of Division 8 to provide that
such privileges as the attorney-client privilege do not apply in an Industrial
Accident Commission proceeding. In connection with Section 914, see his
letter dated October 23 (attached to Exhibit II).

It 1s apparent that Mr. Lippert is most concerned with the physician-
patient privilege and the psychotherapist-patient privilege. He correctly
notes that Section 996 provides an exception for cases where the patient
tenders his condition {as he does in an Industrial Accident Commission
proceeding)}, but states that "this provision does not by its terms contem-
Plate a proceeding before the Industrial Accident Commisslon." Of course,
Section 996 is intended to cover the Industrial Aceldent Commission
proceedings and all other nonjudicial proceedings in which the patient
tenders an iszue concerning his corndition. We would be reluctant to include
8 specific exception to the physiclan-patient privilege for Industrial
Aceldent Commission proceedings because the specific exceptlon might create
an jmplication that Section 996 does not apply to other nonjudicial proceed-
ings where the patient tenders the issue of his condition.

The staff believes that Section 996 clearly provides an exception for
any type of nonjudicial proceeding in which the patlent tenders the lssue
of his condition. Hence, we see no need to modify the language of Section
996, nor do we see any need to modify the languege of the similar exception
to the psychotherapist-patient.privilege (Section 1016}. The Commissicn
may wish, however, to revise the Comment to Section 996 to include the
following at the end of the paragraph at the bottom of page 836:

The exception provided by Section 936 alreedy is recognized
in varicus types of administrative proceedings where the
patient tenders the issue of his condition. E.g., TABCR

CODE §§ bos5, 6407, 6408, 5701, 5703 (proceedings before
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the Industrial Accident Commission). Of course, the exceptions
to the varicus privileges, including Section 996, are applicable
t0 any proceeding in which the privilege is claimed unless the
exception itself makes clear that it is more limited. See
EVIDENCE CCLE § 901, defining “proceeding.”

Applicability of Chapter 2 (commencing with Section 911) to Newsman's Immnity

Under the Evidence Code, as under existing law, the newsman's immunity
from contempt for refusing to disclose a news source is not a 'privilege.”
See the Ccnwent to Evidence Code Section 1072. However, it is necessary that
Section 915 be spplicable toc a claim for protection under Section 1072.

The best way to deal with this problem would seem to be to add the following
sentence to subdivision (a) of Section 91k:
A claim of s newsman under Section 1072 for protection against
having to disclose the source of news shall be determined in
the same manner as a claim of privilege, but nothing in this
chapter is intended to affect the scope of the protection
afforded by Section 1072.

We alsc suggest thmt the phrase "or on a claim under Section 1072 for

protection against having to disclose the source of news" be substituted for

"or under Section 1072 (newsmen's privilege)" in lines 32 and 33 on page 42 of
the bill.

Section 900

Mr. McDonough suggests that in line 26 (page 40}, the word "and" be

deleted and the following inserted: ". They". This seems to be a desirable

revision.

Section 912

In accordance with a suggestion of Mr. McDonough, we suggest that

subdivision (b) of Section 912 be revised to read:
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{b) Where two or more persone are joint holders of a privilege
rrovided by Section 954 (lawver-client privilepe), 094 (physician-
patient privilege), or 101k (psychotherapist-patient privilege), ske
wighi¥~of a partlicular joint holder of the privilege %o may claim the
privilege is-met-waiwed unless the privilege of that joint holder has
been wailved, even though the right of ancther joint holder to clsim
the privilege has been waived. In the case of the privilege provided
by Section 980 (privilege for confidentisl marital commnications),
the-right-ef one spouse e may claim the privilege is-met-waived
unless the privilege of that spouse hss been waived, even though the
right of the other spouse to claim the privilege has been waived.

Mr. McDonocugh suggests also that consideration be given to combining the
second sentence with the first sentence of subdivision {b). We prefer two
sentences for several reasons: First, the privilege provided by Section 980
is not the typical joint holder situation; each spouse has g privilege in
his own right. As & matter of fact, Section 980 is so framed. Second, we
believe subdivision (b) is easier to understand when the ideas is expressed
in two sentences hecause the second sentence can then be drafted in terms

of "one spouse" and the "other spouse”, rather than in the more vague terms
of "joint holder."

Mr. McDonough also notes that subdivision (c¢) of Section 1040 and
subdivision {c) of Section 1041 provide in substance that official information
or the identity of an informer is not privileged unless due care is exercised
to protect the confidentiallty of the information. He questions whether a
similar requirement should not be imposed in the case of the other confiden-
tial comminication privileges. In other words, 1f the client does not use
due care to protect the confidentiality of his communication to his lawyer--
instead he leaves a carbon copy of his letter to the lawyer in a place open
to the public~-should that letter be privileged. If this suggestion meets
Commission approval, we suggest that Section 912 be smended to add, before
the period at the end of line 29 (page 41), the following: 'and his

failure to exercise due care to protect the confidentiality of the informatinr”
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We have mixed feelings about this suggested revision. We agree that the

matter should not be privileged if the client (or other holder of the privilege)
allows the information to be disclosed to a third person through careless-

ness. AL the same time, we have some concern that this addition might put

an undue burden on the client (or other privilege holder) in a case where

the information is zcquired by & third person.

Section 913
Mr. McDoncugh suggests the substance of the following revisions of

this section and we believe the revisions are desirable:

913. (a) If in the instant proceeding or on a prior occasion
8 privilege is or was exercised not to testify with respect to any
matter, or to refuse to disclose or to prevent another from
disclosing any matter, neither the presiding officer ssd nor counsel
may #es comment thereon, no presumption shall arise with Tespect to
the exercise of the privilege, and the trier of fact may not draw
any inference therefrom as to the credibllity of the witness or as
to any matter at issue ln the proceeding.

(b) The Jjudge, at the request of a party who may be adversely
affected hecause an unfavorable inference may be drawn by the jury
because a privilege has been exercised, shall instruct the Jury that
no presumption arises with-respeet-$e upon the exercise of she a
privilege and that the jury may not draew any inference therefrom as
to the credibility of the witness or as to any matter at iesue 1n
the proceeding.

Section 91k

Mr. McDonough suggests that subdivision (b} of Section 914 be revised
in substance to read in part as follows:

(b) Subjeect to Section 1042, no person may be held in contempt
, or otherwise subjected to any adverse consequences, for failure to
disclose information claimed to be privileged unless he has failed
to comply with an order of a judge that he disclose such Information.

We believe that this is & desirable revision.
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Seciion 915
Mr. McDonough suggests that the first portion of subdivision (b) be
reviged to resd:

{b)} When a judge-is couri ruling on a claim of privilege
under Artiele 9 (ecommencing witl Section 1040) of Chapter 4
(official information and ideniity of informer) or wunder
Seetion 1060 (trade secret) or on & claim under Section 1072
{newsrenle-privilege)-and for protection against having to
Cisclose the source of news is itnable to rule-sn-ithe-elsim
do so without requiring disclosure of the information clalmed
©o be privileged, the jwdge court may require tle person from
vhom diseleosure is sought or-. . . .

We have ineluded the language we previously suggestcd be added to this
subdivision so that you will be able to see the subdlvision in its revised
forri. When this additional language is added we wender if the section
would not be clearer if it were merely revised to add "the court" before

the phrase "is unable to rule on the claim.”

Secuion 916

Hr. McDonough comments with reference to this section: "How does the
rationale apply where there are Joint holders and onc is present and does
nov claim the privilege? Should the presiding officer clesim on behalf of
the other? If not, why not?"

The staff was aware of this problem. The ansirer is that the presiding
officer is not suthorized under Secticn 916 to c¢laim the privilege on
behalf of the absent Joint holder. There gsre several reasons why we prefer
the gection in 1ts present form. I'irst, we would not wvant to coamplicate
the section by attempting to deal vith the Joint holder problem. Second,
we (o not think that it is unreasconable to admit the evidence; this is a

risl one bears if he is a joint holcder. (Ordinarily, the absent Jjoint
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holder can assume the other joint holder will clainm the privilege when it
is in their interest to do so.) Tiird, the evidence could not be used

in ancther proceeding against the joint holder who vas not present (see
Section 912(b)). Fourth, it seems undesirsble to impose ou the presiding
of ficer the burden of ascertaining vhether there are joint holders of

the privilege who are not present when a person vho is entitled to claim
the privilege offers the evidence or does not object Lo its admission.

In summary, Section 916 seems to urovide adeguate nrovection to persons not
precent &t the proceeding in its vresent form. Even in its present form,
the judges do not like the section vecause they believe it imposes an

wcue burden om them.

Seciion 917

Mr. McDonough asks with reference to this section: "Shouldn't this
preswmphtion logically also apply to the question of vhether the communica-
tion was made in the course of the relatiomship?" ‘e do not belileve that
it should. The perty claiming the privilege can easily establish that
the communication was made in the course of the relsticmship, if in faet
it wvas. However, he mey not be able to show that iy ras intended %o be
confidential, because the question of confidence may not have been in the
mind of either person at the time the communication was made. Should the
mere claim of the privilege put on the party seeking to obtain evidence
of the communication the burden of showing that it was not in the course
of the relationship, & fact that he may find is impossible to establish by

adnissible evidehce?

Secuicon 919

Mr. McDonough suggests that tlhe words "of privileged informaticon” be

inserted after the word "disclosure” in line 19. 'le believe this is a

decirable addition. B



ifr. McDonough suggests that ", although requested to do so,” be
inserted after "presiding officer" in Section 919{b). I this change is
mace, it will make the right of the absent privilege holder depend on
wheiler a party to the metion in which disclosure is made called the
atvention of the presiding officer to the fact that The information was
privileged and requested that the information be eicluded. Thus, the
holler's right to protection will depend on whether a pariy to the former
proceeding had such an interest thal such party sougit to have the informa-
tion excluded. This seems to depart from the purpose of Section 916
whicn is to insure protection to the privilege holder. All that Section 919 does
in 1ts present form is to make the information wronpfully disclosed in
violation of Section 916 inadmissible against the holder in a subsequent
proceeding., This seems to be desirable as a matter of policy since the

holder had no opportunity to claim the privilege in the prior proceeding.

Secvion 951

Mr. Westbrook points cut that Section 951 .expressly provides that
consulting a lawyer for the purpose "of retalning the lawyer" is within
the privilege while Sections 991 (physician-pamient privilege) and 1011
(psychotherapist-patient privilege) do not contain a parallel provision.
He comments:

No reason for the difference in languasge is apparent. Absent

the sbove guoted langusge ["of retaining the lavyer"], consulta-

tion for the "purpose of securing" professional services would

certainly be interpreted as embracing preliminary consultation

for the purpose of retaining the professional. Hence, deletion

of the sbove guoted lsnguege is recommended.
If the language is deleted, the Comment to Sectlion 951 should be revised to

indicate that the privilege includes protection of communications made
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in the course of a discusslon held vith & view to pogsibly retaining the

lavrer.

Secticn 952

Mr, Westbrock comrents on Section 952 in part as follows:

2. The presence of third persons to further the interest

of the "ellent or patient” does not destroy confidentiality.

This works & desirable clarification and perhaps chanzes existing

law. The language ought to Le and seemingly is uroad enough to cover

not only joint clients but communieations betireen one lawyer

and his elient and another lavyer and his elient and [siec] the

the respective clients are jointly interested in the subject

matter of the communication. IHowever 1t is desirable ithat the

comment to this sectilon recognize this situation.
The kind of case that illustrates the point Mr. Westbrook makes is the
following: An injured person sues both an employee and his employer for
an Injury resulting from an act of the employee. The employee has his
lavyer and the employer has his lawyer. The two clients and two lawyers
have a Joint meeting at which they dilscuss the pending law suit and the
role each lawyer will play in its defense., A number of confidential communica-
tions take place at this conference, Sectlon 952 provides protection agsinst
disclosure of these confidential ccmmunications. i'e have adjusted the
Conment to Section 952 to add a sentence that so indicaties. We sgree with
Mr. ‘Jestbrock that the langusge of Scetion 952 is savisfactory, and we

believe that we have taken care of the matter by adding the sentence to the

Comment as he suggests.

Section $53

Mr. McDonough suggests that the word "while" be inseried for "when" in
line 20, This change, if made, should be made in all ccrparable sections.
We <hink that the word "when" is satisfactory when considered in connection

with line 19.
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Section 95k
lr. McDonough suggests that the words "the elient or by another person
on Lehalf of the client who is" te inserted after "by" in line 32. We
consider this change unmecessary and undesirable. Cection 953 defines
"holdexr" to include the client under certain circumstances, and we do not
believe that & client should be able o claim the privilese when he has s
guardian because he is incompetent and cannot act reascnably in his own
interest. Mr. McDonough notes that there is a joint holder problem
under Section 954{c){and also under comparable sections), To meet this
problem, the staff suggests that consideration be given to revising
Section 954(c)(and comparsble sections) to reed:
{c) The person who was the lawyer at the time of the
confidential communication, bul swek-pewssn the lavyer may
not claim the privilege if:
(1) There is no holder of the privilege in existence; or i#-ke
(2) The lewyer is otherwise instructed vy a person authorized
T0 permit-diseieswze claim the privilege, but in the case of joint
holders of the privilege, the lawyer shall claim the privilege if any

Joint helder instructs him to do so, even though he is otherwlse
instructed by any other joint holder.

This revision might be rejected on the ground that it unduly complicates
the section %0 cover a case that may never arise, I{ the problem of the
joint holders is to be met, however, the suggested revision is the desirable
solution. We believe that the lawyer will, whenever he has the opportunity,
checl: with all joint holders before he discloses a confidentisl conmunica-
tion and the revised provision requires the communication to be excluded
if any one of the joint holdere objects to its disclosure. If time does
not permit the lewyer to check with all the jolnt holders, the joint holder
has some protection under the provisions that permit him to claim the

privilege if the communication is offered agalnst him in a subsequent
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proceeding.

An alternative solution to the problem would be to revise the section
to require the consent of all joint holders. But this would mske the
evidence inadmisgible if one holder was willing to have the communication
come into evidence and the others could not be found. And the joint holder
willing to have the communicetion dlsclosed could eccomplish his purpose
merely by being present &t the time the claim of privilege would otherwise
be nade for subdivision {e) would not then be spplicable. In most cases,
it is probably safe to assume that the single joint holder will hawve the
interest of both joint holders in mind when he determines whether to instruct
the lawyer not to claim the privilege. If this is true, a case can be
madie for retaining the subdivision as set out in the bill. In any case,
we believe that we shouwld not go any further in protecting the joint holder

than the subdivision set out in its revised form.

Section 956

Mr, McDonough suggests that lines 48 and 49 te revised to read: "to
commit or plan to commit a crime or fe-pe¥pekrate-crF-plan-se-perpetrake
& fraud.” We have no strong objection to this revision although we belileve

that the provision as drafted is more precise.

Section 958
Mr. McDonough suggests thai "alleged" be substituted for "issue of" in

line 4. Ve have used "issue of" or similar language in the other exceptions.

Section 959

Mr, McDonough suggests that tldls section be revised lo read:
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959. There is no privilejze under this article as to a
ccmmunication relevant to an ilssue concerning tihe intention
or competence of a client execuiing an attested deocument of
vhich the lawyer is an attesting witness, or concerning the
execution or attestation of such a document y-sZ-whieh-the
ravyer-is-Au-gbhenbing-wibnesn.

Section 985

e suggest that the pbrase ", vhether committel before, during, or
after marriege"” be added before the periocd at the end of subdivisions (a)
and (b). This will make the subdivisions conform to paragraphs (1} and
(2} of subdivision (e) of Section 972, which retain comparable language
taken from the existing statute. O course, the privilege in Section 972
does not apply after the marrisge has termineted so that the phrase we

sugzest be added to Section 985 is broader than the phrase in Section 972.

Section 99k
Ir. MeDonough asks: "Why not define this privilege as being

applicable only in ecivil proceedings instead of drafting hLrcadly and then
ereating exceptions (998)?" The siaff prefers the artiecle in its present
form. We like to have an exception cevering both criminal and "gquasi-
criminal" proceedings, i.e., Section 998. It makes the basic privilege
secition easier to read and states similer material in the same exception.
Morecver, the exception in Section 999 makes more sense when it follows
Section 998. We urge the Commission $o retain the artiecle in its present

form.

Section 996
The phrase "a communication relevant to" should be added before "an

issue" in line 11 (page 48) to conform to the other exceptions.
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Iz, MeDonougl suggests that svbdivisicn (e) be roviced to read:

(c) Any party claiming as a beneficiary of tke-patient
threugh a contract to which the patient is or was a party; or

This subdivision is intended to cover a suit on an inswrance policy for the
desath of the patient. However, 1t also covers other situations where it
could not properly be said that the party is s 'beneficiary of a contract”

as opposed to being a "beneficiary of the patient.” TFor example, an heir
who sues to recover the balance due con s contract cof sale between the patient
ant. the defendant. The plaintiff is a beneficiary of the patient only,

not of the contract. The revision vould appear to limit it to third party
beneficlary contracts only, which is not necesgarily the intent of the

exceptiion as drafted. The present language is talten from the URE,

Sections 998, 959, 1004, and 1005

Mr., McDonough asks why we do nolt have provisicns parallel to these
seciions as exceptions to the other vrivileges. The answver is that we have
evaluated each particular privilese in terms of the scope of protection
necded for the kinds of ecmmunication lnveolved. Thus, the lawyer-client
privilege provides broad protection, and these exceptions should not be
included, Similarly, we give more protection to a psychotherapist because
of ihe nature of the relationship, and recognize these excepticms to a
limited extent. And the confidential merital communications privilege has
its own exceptions, specifically designed for that relationship.

The staff believes that the Commission acted properly when it undertock

to review each privilege and the interest protected and to draft exceptions

in the light of the interest protected, We would not like to see the exceptions
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in Sections 998, 999, 1004, and 1005 added to all the privileges, for we
already have provided scmewhat similar exceptions vhere justified.

Ir. MeDonough questions whether the exceptions in Sections 1004 and
1C05% should not apply to the lavyer-client privilege. If these exceptions
were added to the lawyer-client privilege, & person could not obtain legal
comsel to defend s commitment proceeding or insticuve a proceeding to
establlish his competence and still fully communicate with his sttorney
concerning such proceeding. And it might inhibit free consultation with
an aitorney if the client were fearful that his relatives might institute
a8 ccuxmitment DProceeding. Mereover, a patient consulting a physician
concerning a physical {not mental or emoticnsl) condition will not have the
fear of a commitment proceeding that a perscn consuwliing a lawyer
concerning the proceeding will bhave. HNote also that we deal with the
ccrmitment problem in the psychotherapist privilese in Sections 102k and

1025.

Section 1016

The phrase "a commumnication relevant to" should be added before “an

issue" in line 13 {page 50) to conform to the other exceptions.

Secvlon 1032

Mr. McDonough asks why this section states "in the presence of no third
person” while the other communication privileges use a different form?

Ve suggest that no change be made in Section 1032,

Section 10h0

Mr, McDonough suggests that subdivision (&) of this section be revised

to read:
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{a) As used in this section, "official information"” means
information acquired in confidence by a public employee in the
course of his duty and not open, cr theretofore officially
diseclosed, to the public aequized-in-eerfidenee-by-a-pdbiie
eEplovee-ig-the-ecurse-ef-hig-dusy,

We think the revised section is ambigucus. Movigg the last claunse mekes
unclear what the word "theretofore"” means. As drafied, the secticn reans
that the informstion has not heen cofficially disclosed to the public prior
to the time disclosure is sought. £As revised, it may mean that the
information has not been officislly disclosed prior to the time it was
acquired by the employee.

IExhibit I (attached) raises the question whether we intentionally
omivcted repealing various statutcry provisicns that provide that informa-
tion is privileged, such as Section 1094 of the Unemployment Insurance Code.
We specifically saved these secticns from repeal by so providing in Section
920, Ve assume that the Commission does not want to reverse the decision

in Crest Catering Company v. Superior Court which iz referred to in

Exhibit I.

Section 1042

ltr. McDonough points out that the phrase "as is appropriate" in lines
12 and 13 "is a wvery general phrase vhich does not suggesi vhat we are
driving at without reference to the comment. Couldn't we find a better
way 0 express the idea, at least roughly?”

"he problem with drafting language for Section 10k2 is, of course,
the fact that the particular order the judge should make depends upon the
circumstances. 'Thus, when it appears from the evidence that the informer

is a wmaterial witness on the issue of guilt and the accused seeks disclosure
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on cross-examinstion, the Pecple nust either discloce lhis identity or incur

a dismissal." People v. McShann, 50 Cal.2d 802, 808 {19%8)(so holding).

"lfhen the prosecution relies . . . on communications from an informer

to siiov reasonable cause [to make an arrest or search} and has itself
eliciled testimony as to those copmunications on Girect examination, it

is essential to a fair trial that the defendant have the right to cross-
exanine as to the source of those communications. If the prosecution
refuses the identity of the infTormer, the court should not order disclosure,
but on proper motion of the defendant should strike the testimony as to

t

the coumunications from the informer." Priestly v. Superior Court, S0

Cal,2d 812, 818-819 (1958)(s0 holding).

The MeShann and Priestly cases are a gulde to the appliecation of

Section 1042. It would be very difficult, however, to formulate from

these cases & general principle thot could be stated in the statute.

Section 1060

IMr. McDonough comments: "We geem to assume tha® trade secret is a term
of recognized meaning, ©Should we dcefine 1t? Cf. Iirst sentence of comment.”
Attermpting to define a "trade secret" raises wvery difficult problems
because, for example, it is necessary to indicate in scme manner when there
has been such disclosure that the natter is no longer a secret. OCbviously,
some disclosure is necessary. We would prefer not to attempt to define
"trale secret," thus leaving the matter to case laiv.

Respectfully submitted,

John H. DeMouwlly
Ixecutive Secretaxry
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EXHKBIT I

JAMES H. DENISON
ATTORNEY AT LAW

EDWARD 5, STUTMANM 408 TISHMAN BUILDING

3480 WILSHIRE BOULEVARD
LOS ANGELES, CALIFORNIA 80005
DU nKIRK 5-3341

October 7, 1964

Mr, John H, DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crowthers Hall

Stanford, California

Dear Mr, DeMoully:

Philip Westbrook has suggested that I should write to you
regarding a matter which he and I had been discussing in
connection with the new proposed Evidence Code, in particular
with respect to Sections 1040-42 thereof,

As you will see from reading the opinion in Crest Catering Cormpany
vs, Superior Court, which is printed in the Advance California
Appellate Reports, 229 ACA 4, page 831, the District Court of
Appeal reversed Judge Philbrick McCoy of Los Angeles County on

a discovery matter, Judge McCoy had authorized inspection by

ray client (Real Party in Interest) of certain copies of California
Employer Tax Returns, which copies were in the possession of
defendant Crest, having been secured by Crest from the Director

of Unemployment Insurance at Crest's request following the
complete destruction of all other payroll records by fire.

In looking over the proposed Code of Evidence, it seemed to me
that Sections 1040-42 in the new Code do not deal with Section 1094
Unem]?loyment Insurance Code, even though this Section clearly
says "information furnished to the Director by an employing

unit . . , shall not be open to the public nor admissible in evidence
in any accounting or special proceedings, other than one arising
out of the provisions of this division",

I asked Phil Westbrook if it was his understanding that the Law
Revision Commission had intentionally omitted repealing 1094 inso~
far as it was in conflict with the new Code, He referred me to you.

1 also asked Phil whether [ was correct in my interpretation of the . .

new Code in thinking that a privilege of a type similar to that raised
by Section 1094 Unemployment Insurance Cose was only for the .
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Page Two

benefit of the public entity and could be claimed by the public
entity only, that it was not for the benefit of the employer-
taxpayer, and could not be claimed by him,

The District Court of Appeal in Herndon's opinion in Crest
Catering Company stretches Webb to cover the privilege
granted by 1094, even though Herndon admits that Webb re-
presents the minority view in the United States with respect to
Federal Tax returns and is in direct conflict with the Federal
decisions on the point,

Personally I cannot see how the "tax return privilege" statutes
are nieant to do more than grevent the harassment of public
officials via depositions and subpoenas. I do not believe these
statutes were intended to shield an employer from giving true
data on demand, and to be subject to audit as to the correctness
of his contributions to welfare and retirement funds, maintained
for the benefit of his employees, I think the new Code of Evidence
expresses this view too, Am I completely in error in my inter-
pretation of the new Code?

It also appears to me that the drafters of the Code in Section 912
do not deal with any tax return privilege, such as 1094 Unemploy~
ment Insurance Code, for example, Was this the intent? 1 do not
believe the new Code presupposes as explicit a waiver as Herndon
requires in the Crest opinion, in which a specific reference to the
statute giving rise to the privilege is made a prerequisite to any
valid waiver,

I garceive that Section 920 does not repeal by implication any
other statute relating to privilege, but if 1094 is not repealed by
the new Code should it not be so repealed?

If Herndon 's opinion stands, a long range consequence would appear
to be that once an employer~-taxpayer had recorded his payrol
data on a State or Federal tax form, it would not merely be the
tax return itself that would be privileged because the Statute 1094
says nothing about the returns being privileged, but refers only to
"information furnished to the Director", Already attorneys for
the employers are arguing that the opinion in Crest interprets
1094 to mean that even the payroll stubs become privileged under
the Statute even if they are not destroyed by fire as was the case
in Crest.

I would appreciate your opinion of the questions I am asking in
this letter and would suggest that if the Law Review Commission
has not contemplated some reference to 1094 Unemployment
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Insurance Code (as interpreted by Herndon and the District
Court of Appeal) it certainly ought to do so in the new Code of
Evidence,

I am, at Phil*s request, sending him a copy of this letter and I

would be most interested in hearing the reaction of your
Commission and the State Bar Committee to these problems.

Sincerely Jours,
— i e .

Loy
| S H, DENISON

JHD/jds
cc: Philip F. Westbrook, Jr., Esq.




Memo 64-85 EXHIBIT IT

INDUSTRIAL ACCIDENT COMMISSICHN
4107 Los Angeles State Office Building
107 South Broedway
Los Angeles Q0012

October 20, 1964

John H. DeMoully, Executlive Sacretary
California Law Revision Commission
Stenford Undversity

Room 30, Crothers. Hall

Stanford, Calif,. g4305

Dear Mr, DeMoully:

This is in response to your leiter of Sept. 21, 196k and the
previous correspondence on the proposed BEvidence Code, I beve
prepared end submiit herewith my comments on hearsay and privileges
from the standpoint of Werkmen's Compensation Lawv. I thank you
for inviting me to meke this study and am grateful that your
invitation spurred me to do ix.

With the thought in mind that the Commission may desire the broadest
and most authoritative commentary from the workmen's compensation
viewpoint, it mey be of interest to you to know that Gus Mack,
Pregident of the State Bar, has announced the formation of a State
Bar Committee on workmen's compensation. I do not believe that

the membership has yet been announced, but it is concelvable that

& study of the Evidence Code may very well be an anppropriste item
of business, if the matter were referred to the Committee.

Sincerely yours,
s/

TAVID I. LIPPERT
Referee




COMMENT ON THE HEARSAY AND PRIVILEGE PROVISIONS
OF THE PROPOSED EVIDENCE CODE FROM
THE STANDFPOINT OF WORKMEN'S COMPENSATION LAW

The rules of evidence applicable in proceedings before
the Industrial Accldent Commission are as set forth in the
Labor Code as follows:

"5708. All hearings and investigations
before the commission, panel, a commissioner,
or & referee, are governed by this division and
by the rules of practice and procedure adopted
by the commlssion. In the conduct thereof they
shall not be bound by the commen law or statutory
rules of evidence and procedure, but may make
inquiry in the manner, through oral testimony
and records, which is best calculated to ascertain
the substantial rights of the parties and carry
out Justly the spirit and provisions of this
division. All oral testimony, obJjections, and
rulings shall be taken down in shorthand by a
competent phonographic reporter.”

"§709. No informaslity in any proceeding

or in the manner of taking testimony shall invalldate
any order, decislon, award, or rule made and filed
ag specifled in thls division. Noc order, decision,
award, or rule shall be invalidated because of the

- admission into the record, and use as preoof of
any fact in dispute, of any evldence not admissible
under the common law or statutory rules of evidence
and procedure."

The proposed Evidence Code does not by its terms purport to

affect these provisione. Moreover, a repeal by the hearsay sections
1s specifically precluded. ({Evidence Code Section 1205} Section
300 {referring toc the applicability of the Evidence Code) does

not indicate otherwise. Its alluslion to & "referee" obviously
refers to an officerof the courts mentioned therein.

HEARSAY
It may be assumed from the foregoclng that the two Labor

Code sectlons quoted will continue to govern the admisslbility
of hearsay before the Industrial Accldent Commission. They have been




interpreted as indicating that there 18 no constitutlonal basis
for objection to the admission of such evidence. (Western
Indemnity Co. v. IAC, 174 Cal 315). It is not only admissible
but 1t may be suffliclient to esteblish any fact at issue, even
though it be the only evidence in the case, {State Compensation
Ins. Fund v. IAC, 195 Cal 174) But 1t must have probative value.
(Continental Casualty Co. v. IAC, 195 Cal 533) '

The Labor Code does not define hearsay. However the defini-
tion set forth in Evidence Code 1200(a) may come to be considered
as a gulde to the meaning of the term. It provides:

"1200.(a) 'Hearsay evidence' 18 evidence of
a statement made other than by a witness whlle
testifylng at the hearing that is offered to prove
the truth of the matter stated.”

As sc defined there 1s no doubt that other provislions of the
Labor Code expressly contemplate the admission of certaln types
of hearsay. Thelr admlisslbility does not depend upcn any con-
struction of Sectlons 5708 and 5709 but are specifically provided
for, such as Section 5703 (a) authorizing receipt of physiclan's
reports in evidence. Hovever 1f received in evidence at the
hearing and 1f not served twenty days or more prilor thereto, an
opportunity must be glven to the adverse party, if requested,

to cross~examine the person whose report 1s placed in evidence.
{Fireman's Fund ete. Co. v. I.A.C. 223ACA 381) Similarly if
received in evidence after the hearing. (Labor Code Section 5704,
Massachusetts ete. Co. v. I.A.C. T4 CA 2d 911, 916, Caesar's
Restaurant v. I.A.C. 175 CA 2d 850, 855)

Whether there 1s recognized by the Evidence Code a principle
that hearsay that is admissible requires for 1ts efficacy that
an opportunity for cross-examination be given 18 not known. It
might be argued that Section 1203 (a) so states. However, this
writer is handicapped in interpreting thils section. The situations
thet it contemplates are not envisaged and the cross-reference
table prepared by the Callfornia Law Revision Commission merely
states that there 1s no comparable provision in the Uniform Rules
of Evidence, hence no comment to illuminate it. Should 1t prove
equally puzzling to others it is feared thet the lawyer or judge
who must read and run during the conduct of a trilal may not be
able to utilize the sectlon.

It may also be observed that the Tentative Recommendation
and A Study re Article VIII, Hearsay Evidence, regrettably does not




evaluate the merits of a different rule for non-jury cases than
that announced in Section 1200 (b). (Cf 50 ABA Journal 723)

As the 1llustrious scholar, Kenneth Culp Davis, asks "Is
1t not high time that we have rules of evidence for non-jury
trials?" (Davis, Hearszy in Administrative Hearings, 32 George
Washington Law Review 689G, 693, April 1964) His approach is most
thought provoking. That is to say, there is virtually no evalua-
tion in the study of the years of experlence in the making of
Judicisl declslona on records that contain hearsay, although, admittedly,
unobjected to hearsay is recognized by Evidence Code Sectlon 35i4.
This may, it 1s true, provide some means of comparison.

PRIVILEGE

The Labor Code contains no counterpart of the statutory

provision governing hearinﬁs under the Administrative Procedure
Act which states that the "rules of privilege shall be effective
to the same extent that they are now or hereafter may be recognlzed
in civil actions..." {Government Code, Sec. 11513 (cg ) Moreover,
the physician-patient privilege that applies 1n the courts is not
menticned in the Labor Code. However, the exception to the rule
that applies in case of ¢ivll litigation concerning a patient's
condition (C.C.P. 1881 (4) ) is representative of the underlying
prhilosophy of the Labor Code provislions and the rules promulgated
in pursuance thereof. They contemplate complete disclosure without

ermission of the patient or the physleclan, For example, Sections
2055 and 5701 (duty of physician to testify), 5703 (admissibility
of physician's reports), 6407 and 6408 (duty of physician to
report), and 132 (enforcement by contempt proceedings). Implement-
ing these are the Rules of Practice and Procedure of the Industrisl
Accldent Commilssion as set forth in Title 8 of the California
Administrative Code, such as Sections 10793 (form of physician's
report), 10794 {(duty to disclose physician's reports), 10796 (duty
to file x-rays), 10798 (penalty for fallure to disclose medical
reports), and 10801 (inspection of hospital records).

The applicability of the proposed Evidence Code, in general,
would appear to be conflned to the courts mentioned in Section 300
and not to the Industrial Accilident Commission. However, Division
8 of the Evidence Code concerning Privileges i1s given a dellberately
larger scope:

"g10. Except as otherwise provided by statute, .
the provisions of this dlvision apply 1n 2ll proceedings.




(:: And "proceeding" 1s so defined as to undoubtedly encompass
proceedlngs before the Industrial Accident Commission:

"901. 'Proceeding' means any action, hearing,
investigation, inquest, or inquiry (whether con-
ducted by a court, administrative agency, hearing
officer, arbltrator, legislative body, or any other
person authorized by law) in which, pursuant to law,
testimony can be compelled to be given."

"914,(a) Subject to Section 915, the presiding
officer shall determine a ciaim of privilege in any
proceeding 1n the same manner as a judge determines
such a claim under Article 2 (commencing with Section
400) of Chapter 4 of Division 3.

"(b) No person may be held in contempt for
failure to dlsclose informatlon claimed to be priv-
lleged unless he has falled to comply with an order
of a judge that he disclose such information. This
subdivision does not apply to any governmental agency
that has constitutional contempt power, nor does it
impliedly repeal Chapter U4 (commencing with Section
9400) of Part 1 of Division 2 of Title 2 of the
Government Code."

The guestlion therefore arises as to a possible conflict or a
repeal by Iimplication.

It may first be observed that the Incorporation of the
rules of privilege as between husband and wife, lawyer and client,
clergyman-penitent, and the like, into the practice of the Industrial
Accident Commission may not be theoretlcaliy objectlonable and
would probably be followed in most cases even without statutory
declaration, nevertheless 1t rggresents a departure from the
rule of Labor Code Sections 5700 and 5709. Where there 1s a
statutory provision declaring that proceedings shall not be bound
by statutory rules of evidence what 1s the effect of a statutory
provision later'in time that states that certain statutory provi-
slons shall apply? Rather than to leave thils problem to controversy
and tc the expenslve course of litlgation it may be well to clarify
Sections 901 and 914 of the Evidence Code so as fo exclude from
its operation the proceedings before the Industrial Accident
Commission. The alternative would be to create specific exceptions
to Labor Code Sections 5708 and 570G.




As for the physiclan-patient privilege (Evidence Code
Section 992) 1t may be argued that there is no confliect. The
exception for litigatlion is clearly set forth in Section 996
of the Evldence Ccde, as follows:

"096. There is no privilege under this
article as to an 1ssue concerning the condition
of the patient if such issue has been tendered by:

“{a) The patient;

~"(b) Any party claiming through or under
the patlent; '

"(e¢) - Any party claiming as a beneficiary of
the patient through a contract to which the patient
1s or was a party; or

"{(d) The plaintiff in an action brought under
Section 376 or 377 of the Code of Civil Procedure
for damages for the inJury or death of the patient.”

Although this provision does not by 1lts terms contemplate a
proceeding before the Industrial Accldent Commission perhaps it
gshould. Certainly, 1f the broad scope of Sectlon 901 1s to
control, the opportunity for misunderstanding ought to be removed.
The alternative would be to assert that as a matter of statutory
Interpretation the unprivileged status of medical reports under
the Labor Code are in no wlse affected by Evidence Code Sectlions
Q01 and 996. But if that be so why should there be a need for
Section 901 to apply to the Industrial Accident Commisslon?
Would 1t not be simpler to exclude it from the definition?

The new privilege created by the Evidence Code, that
between the psychotheraplst and the patlent (Sec. 1014) raises
the guestlion whether s report of a pesychologist licensed under
Section 2900 et seq. of the Business and Professicns Code con-
stlitutes a report of a physlcian within the meaning of the Labor
Code Sections cited. The term "physiclan” 1s defined as follows
in Labor Code Sectlion 3209.3:

"3209.3 Physiclan includes physliclans and
surgeons, optometrists, dentlsts, podlatrists, and
osteopathic and chiropractic practitiocners llcensed
by California state law and within the scope of thelr
practice as defined by California state law."
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Inasmuch as the sectlion dces not purport te he exclusive it
could be argued that a psycheologist is 1ncluded. To remove
doubt 1t perhaps should be amended.

Referee
Industrial Accldent Commlission




is
. any chance for enactmant by the Leglelature such changes must be relas«
of

T

¥r. David I.

Lippert
Imdustrial Accident Commission

4107 Los Angeles State Office Eldg.
107 South Ercadway
Llos Angeles 90012

Dear Mr, I.ippe&t

Myouforymlattercfmtoberaomdmgmmts
mthepropose&EvﬁmceCoﬂe. :

In ordexr toprovi&e ;rouﬁth edditicnel cxplanation concerning
the proposed code, I am enclosing e preliminery drafl of the
Camission's recommendation to the Legislature an this subject.

This recammendation 1s, of course, in preliminary fopzay but the
Comnents to each provision of Preprint Semate Bill Nc. 1 are in
substantially final form. Both the Blll and the recommendaticn will
be adjustel to reflect changes made as & resuit of ccuments received
from Interested persons priar’cothetimwem send the repart

Zfou are correct in your analysis $hat the Ividence Code proe
visicus relating to bearsay will not govera the admissidility of
hearsay before the Industrial Accident Commuiscicm. As you note,
Section 300 of the Evidence Cole expressly so provides, Hence, I
assume that you have no objection to the b1l on this ground. '

The Commission has given thoughtful consideration to the suggestion
of Professor Davis co several occasions., He hns sent us several detters
to state his position fully <n the admisslon of hesrsay evidence in nom@
Jury cases. However, Profecsor Davis seems 0 be & voice crying in the
wilderness on this suggestion. The typleal reoction of members of the
bar is indicated by the letter recently published in the ABA Jowrnal 4in
respouse to his artiecle. Sec 50 ABA Jowrnal 904. Although the
Camission 1s recamending s lmportant changes in existing evidence
law,Ihopethatyoucanmﬂerntan&thatifthapropoaeﬂccde to have

tively modest mmtmmmbamammwam
adverse experience under exisiing law. Some mauders of the aim '




Mr. Lippert - October 21, l%,l'

rejected Professor Davis's suggestion on the mexrits; baaicaily, they
Teliove the suggestion would rosult in weerteinty and addfitional

"trial time and expense. Obher Comuission members belisve that the

passage of the Evidance Code chould not be Jeopardisod by proposing
0o drastic a change in existing lawv,

0n the metier of privilegos, ypou are corroct in your analysis
that the privileges {and the cuiceptions thereio) provided in the
Bvidence Code would apply to proceedings before the Industrial
Accldent Camisslon. For the reasons indicated in tho enclosed
materisls (Comment to Evidence Code Section 910), the Commission
telleves that it is esgential for the privilegen to be recognized
in all proceedings in which tootimony can be campelled and that
approprilate exceptlons be drafted to cover the cases where the privie
Jeges should not apply. Ceriodlnly, no one would suggest that an
administrative agency should be permitied to inguire into confidential
communications between attorncy and client, and the soame is true of the
other privileges. The privileges provided in the Evidence Code were
carefully drafted with & view to thelr use in pdminlstrative proceedings,
Thus, Evidence Code Sections 996 and 1016 coniein specific provisions
$0 make the physician-patient privileges and tho psychotherapist-patient
privileges inspplicebls in any proceeding befare the Industrial Accident

Commission whare the pat:l.en’c., o somacne cla.imins thder h:tm, i3 seeking

relief .
In the viev of the Comission, privileges a:'e not statutory rules

‘of evidence in the sense that they are designed 1o exclude untrustworthy

or prejudicisl evidence from cowrt proceedingo. They are expressions of
tha pubdic policy that certeln cammmications cnd information must be

permitted to be kept sscret fram the courts and any other govermmantal

agencies even though thik will nmake it more &ifficult to determine the

-truth in certain instences. Ienee, we think that tho provision: in the

exde that privilezes epply in all proceedings provebly. states mevely
vhat a court would hold in the event & privilege were claimed in a

. proceeding before the Industrial Accident Camisslon. Accordingly, I
“perscnally would not regard this reccmemhtion asea de;pn:btm £raon the
rule of Labex Code Sections 5708 and 5709. R

‘Evidence Code Scction 91k :-equs.res no more than ﬂoea 'I-abér Code

-Saction 132. If a witness refuses to eanswer & questim cmcerning &

matier that is claimed to be privileged, laber Code Scetiom 132 requires

‘tmtacom_wderbeommedbermmmtmssmybahammcmtemt.

The sbove are my initial reacticms to ymz-'cmr-ts on the proposed

‘¢codes 1 plan t0 have your comments repro@uced co that each member of the
' Comlgsion will have en opportunity to study thom whon wo discuss them at

]




Mr. I.ippert '.-3. Cotober 21., m

our October meeting. I heve cont you my inlticl reaction to your
comments, however, in the hope that you mey ccnclude that the
yroposed code is satiafactory in its present Loxme PR

I am sure that itvculd.’be belpfultathecr:mmi sionif:rou'
would, mar ama:l.d.aring ny ccnments on your uuggeaﬁims, advise uss

(J.) Ia any- chan._,e needed in the hearsay evidence provisions
regording admissibility of heorsay in your proceedings? (You correctly
concliuded that none was needed since these provisiocns do not apply to
vour proceedings by virtue of Labor Cole Sections 5708 and 5709 and
this analysis 1s further sirengthened by Evidence Code Section 300
apecific&uy so providing.) .

- {2). Inviewofﬁhareactionofpmcticinu lesryers to Proresacr
Davis's article, do you object to the fact that the Dvidence Code does
not go as far as he suggests? (The Comission has, however, broadened
scme of the hearsa.v exceptions and has provided seversl new ones.)

‘ {3}« Do you object to the application of the privileges division

to proceedings before the Indusirisl Accident Coamission? (If so, what
privileges do you believe showldd not be recognized in yowr proceedings?
I would prefer not to add a spocific exceptioz Lo Evidence Code Sections
996 and 1016 because those seciicns seem clearly sufficient to exempt -
your proceedings and the addition of a specific otecepiion might create .
somo doubt that the precent e\:ceptiunia‘broaﬂencughtomhﬂoabher
sinilar adminiatratiw proceeaings )

(). Do you consldar Ev:i.deme Cod.e Sactimz 9111- s&tisfmtw in-
view of m:,r ccments? :

: 55) The emendment to Laber Code Section 3209.3 m eppear to
‘bebeyon&thascopa ofthemdﬁencecmbill

- I assure you 'bha.t X 'srery uuch appreciate receiving your cmnta.
I hope that this letter (aund the attached materiel) will give you
additicnal information that will allay mny fears you ney have concerning
the proposed code. If it does not, I know that the Coamispion will
vant to know that when 1t considers your letter &t 1ts next meeting.
Hence, 1% would be helpful to have your reactica to this letter in

ouwr hands by October 27, if possible, s:l.nca the camﬂ.saion w.n ums:lder
ymn' letter st its Octo'ber 294-31 mea'bins. -

Smerely.

SETIE. . . Joha H.‘ DeMouJ.l:,r
A Executive Secretary

JHD:1b
ene




STATE oF CALIFORNIA

INDUSTRIAL ACCIDENT COMMISSION

Davio i.LirPeRT SERRA BUILDING
REFERELE
LOS ANGELES i2

October 23, 1964

John H. DeMoully, Executive Secretary
California Law Revision Commission
Stanford University . ' :
Room 30, Crothers Hall

Stanford, Calif. 94305

Dear Mr, DeMoully:

This 1s in response to your kind letter of October 21, 1964, re
the proposed Evidence Code and workmen's compensation litigation.
L shall answer the questions set forth on page 3 thereof.

1. 1Is any change needed in the hearsay evidence provisions regarﬁing
admissibility of hearsay i1n your proceedings?

ANSWER: Not in my opinlon,

2. In view of the reaction of practicing lawyers to Professor
Davis' article, do you object to the fact that the Evidence
Code does not go as far as he suggests?

ANSWER: With all due respect to the highly quallified Law
Revision Commlssion and staff, my point was that the study

does not seem to discuss Professdr Davis' suggestion, I am
not yet fully prepared %o state how, if at all, it should be
implemented., However, there is a history of experience at

the Federal level as well as 1n mogt states of the determina-
tlons of greatest importance in proceedings in which the strict
rules of evidence dld not control, There are dally tried be-
fore these tribunals many matters that involve rights and sums
of money equal or greater than those in many civil actions in
the Municipal or Superlor Courts.  To be more specific: the
Annual Report of the Administrative Office of the Callfornia
Courts, Judiclal Statistics for the Fiscal Year 1962-63, p.

46, discloses that of the 525,199 civil filings in the Muni-
cipal Courts, the small claims matters {$200 or under) were
270,963, or more than half. According to the Los Angeles
Superior Court statistical report of Feb. 1, 1962, for the
years 1954-1961, over 56% of the jury verdicts and over 67%

of the non-jury judgments were under $5,000.00, Yet, to

refer only to the Industrial Accident. Commission jurisdictiph;“‘““"i
the awards can involve very great sums, such as an estimated .
$117,968.46 for a totally disabled 18 year old, plus life= ST
time medical care of the value of approximately 2182,q00.

This may be a rare case. The average award has been estimated
as running between $4,500.00 to $7,200,00 in value, but there
are many cases wherein the recovery 1is well over $25,0QO:'and
the statutory death benefit for a wldow with minor chi;dreg_zg

now $20,500,00, | _ o i

B
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The many able practitioners who appear before state and Federal
tribunals which function under relaxed rules of evidence in civil
matters ought to be heard. The court decilsions on review could
be surveyed, It is not enocugh to merely consider a few "horrible
examples" as a warning that no forward look should be made. The
Law Revision Commisslion 1s obviously well aware of that in the
light of the changes already suggested. The concern here must
not be only Justice but also the administration of Justice and

it is 1ln this latter area that complalnts of the courts are mosé
frequently heard. There is now a2 body of experience available.
It ought to be taken account of. Whefther i1t persuasively in-
dicates a need for change is something for the Law Revision
Commisslion to then state. ,

Do you obJect to the application of the privileges division to
proceedings before the Industrial Accldent Commisslon?

ANSWER: Yes. I{ may be foreseen that whenever any procedural
matters that affect the Industrial Accident Commission are not
contained in the lLabor Code, then some of the statutory rules

of evidence excluded by Section 5708 will then be "included",
but without specific cross-reference., This wlll tend to bring
in "technicalltiles" that were thought to be kept out, If the
Evidence Code 1s then interpreted or amended without reference
to Industrial Accldent Commission proceedings, further diffi-
culties may result, It is my personal opinion (without benefit
of debate on the subject) that 1t would be better to exclude
Industrial Accident Commission proceedings from the division

on privileges, The physician-patient subject is already covered
by the Labor Code. The marital privilege 1s so rare that I have
never encountered a request to invoke 1t. The constitutlonal
privileges against self-lncrimlnation exists without statutory
statement, as sections 930 and 940 of the proposed Evidence Code
seem to imply. Although, the lawyer-client privilege is rarely
applicable or invoked before the Industrial Accldent Commission,
1% should be considered further. .I believe that it would generally
be respected as a matter of good practice. The dlscretlonary use
is recommended by some authorities. (See Witkin, California Evi-

dence 462.) -

Do you consider Evidence Code Section g14 éatisfactory in view
of my comments?

ANSWER: Labor'Code Section 132 not only contemplates referral
to the Superior Court for punishment for contempt but also states:

"The remedy provided by this sectlon 1s cumulative, and
shall not impair or interfere with the power of the com-
mission or a commissioner to enforce the attendance of
witnesses and the production of papers, and to punish for
contempt in the same manner and to the same extent as
courts of record." ‘

Thus there would be a cénflict between this and Evidence Code
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Section 914 insofar as power to hold in contempt is limited to
a Jjudge. '

5. The amendment to Labor Code Section 3209.3 would appear to be
beyond the scope of the Evidence Code bill.

ANSWER: I agree.

Please note, Mr. DeMoully, that my comments are those of one Referee.
I do not purport to speak for all of the Referees, nor for the
Commission, nor for the Chairman of the Industrial Accldent Commissilon,
J. William Beard. In connection with further study I should like to
also call to your attention to the fact that Governor Brown has ap-
polinted a Workmen's Compensation Study Commission to study and make
suggestions o the Governor and the Legislature regarding the work-
men's compensatlion system to determine whether 1¢ contributes most
effectively to the original, fundamental purpose of the workmen's
compensation laws, including nonlitiglous determination of rights
under the law. (Sectlons 6200 et seq of the Labor Code, added in
1963). The Chalrman i1s Conrad J. Moss of Nossaman, Thompson, Waters &
Moss, Wilshire Grand Bullding, Los Angeles 17. . -

I wish to thank you for the additional background matertial.

erely yours,
LN égf‘ '-—-
' .Lg{

.. .. Referee




