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DIVISION 5. BURDEN OF PRODUCING EVIDENCE,
BURDEN OF PROOF, AND PRESUMPTIONS

Cruarrir 1. BURDEN or Propucing EVIDENGOE

§500. Party Who Has the Burden of Producing Evidence

Comment. Section 1981 of the Code of Civil ProcedurcAprovides

that the pariy holding the affirmative of the issus must produce the
evidenee to prove it and that the burden of proof lies on the party who
would be defeated if no evidence were given on either side,

As used In Section 1981, the term “burden of proof’’ probably em-
braces hoth the eoncept of burden of persuasion and the coneept of bur-
den of producing evidence. Ilowever, the distinetion between these con-
cepts was not as clear in 1872 ag it became after Professors Thayer
and Wigmore made their analyses of the law of evidence. Ilence, Evi-
dence Code Beetions 500 and 510, which replace Beetion 1981, scparate
these concepts and provide the guides for determining the incidence
of the burden of producing evidence {Section 500) and the guides for
determining the incidence of the burden of proof (Section 510).

Ag used in Seetion 500, the burden of producing evidence means the

obligation of a parly to introduce evidence sufficient to avoid a g

& In other words, if a party has the burden of producing evi-
denee of a fact, F'if is therchy scttled that in the absence of the requisite
evidence, the judge and jury munst assume the non-existence of the
fact.”” Monrcaw, Basic ProspeEvs of Evibpyce 19 (1957). Sce 9 Wie-
MoRE, EvibENCE § 2457 (3d od. 1940). In the words of Code of Civil
Procedure Section 1981, the party with the burden of producing evi-
dence is ““the party who would be defeated if no evidenve were given
on either side,”” although that description sometimes deseribes the party
with the burden of pronf as well. See the Comment to Section 510

It has long been recognized that the party with the affirmative of
the issue does not necessarily have the burden of producing evidence.
““There is . . . no one test, of any real signifiecance, for determining
the incidence of this duty . . . .77 9 Wicmors, Evinexce § 2488 at 285
{3d ed. 1940}, The courts consider a variety of factors in determining
the allocation of this burden. Among these congiderations are the pe-
culiar knowledge of the pariics concerning the particnlar fact, the most
desirable result in terms of public poliey and of justice to the litigants
in the absenee of evidence, the probability of the existence or non-
existence of the disputed fact, and the relative ease of proving the
existence of a faet as compared with proving the nonexistence of a fact.
See 9 Wiomore, EvibencE §§ 2486-2488 (3d od. 1940); Cleary, Pre-
suming and Pleading: An Essay on Juristic Immaturity, 12 Stan, L.
Rev. 5, 8-14 (1959).

Aceordingly, Seetion 500 abandons the erronsons proposition that the
burden of producing evidence is on the party with the affirmative of
the issue and substifutes a general reference to the statutory and deci-
sional law that has developed despite the provisions of Code of Civil
Procedure Section 1981, In the absence of any statutory or decisional
authority, the judge should weigh the varicus considerations that affect
the burden of producing evidence and alloeate the burden as the ends
of justice may require in litigation of the kind in which the question
arises.

Seetion 500 deals with the alloeation of the burden of producing evi-
denee. At the outset of the case, this burden will coineide with the
burden of proof. 9 Wigmore, EvipENce § 2487 at 273 (3d ed. 1940).
However, during the eourse of the trigil, the burden may shift from one
party to another, irrespeciive of the incidence of the burden of proof.
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Under Section 510, the eriteria for determining the party who has
the burden of proof are the same as the criteria for determining the
party who has the burden of producing evidence. See Comment to
Beetion 500, However, the determination takes place at a different time,
The burden of producing evidence is determined by the judge at the
outset of a trial and from time to time during the course of a trial.
The burden of proof must be determined only at the close of the evi-
dence and when the question in dispute is to be submitted to the trier
of fagt for determination. Thus, although the incidence of the burden
of producing evidenee and the burden of proof are determined by sim-
ilar faetors, they may at times be on different parties to the action. For
example, the plaintiff in a negligence action has the burden of proof on
the issue of negligence; but, if the plaintiff relies on the doetrine of
res ipsa loquitur, the defendant will have the burden in the course of
the trial of coming forward with evidence of his lack of negligence. See,
e.g., Burr v. Sherwin Willinms (o, 42 Cal2d 652, 268 P.2d 1041
(1954),

Although it {s sometimes said that the burden of proof never shifts
{see cases collected in Wrirriw, Camrornia Eviornce § 53 (1958)),
thig is true only in the limited sense that the burden of proof is not
determined until the ease is finaily submitted for decision. See Moragax,
BoME ProBLEMS OF Proor 79-81 (1956). During the trial, assumptions
as to the eventual allocation of the burden of proof may be changed;
in this sense, the burden of proof does shift. For example, the party
asserting that an arrest was unlawful has the burden of proving that
faet at the outset of the case. However, if he proves or if it is otherwise
established that the arrest was made without a warrant, the party as-
serting the lawfulness of the arrest then has the burden of proof on
the issue of probable cause, See, e.g., Badillo v. Superior Court, 46
Cal.2d 269, 204 .23 23 (1956) ; People v. Gorg, 45 Cal2d 776, 782, 291
.24 469, 472 (19557 ; Dragna v, White, 45 Cal2d 469, 289 P.2d 428
{1955).

Under existing California law, eertain matters have been called
‘presumptions’’ even though they do not fall within the definition con-
tained in Code of Civil Procedure Section 1930 (superseded by Evi-
dence Code Seetion 600}, Both Section 1955 and Evidence Code Sec-
tion 600 define a presumption to he an assumption or conclusion of faet
that the law requires to be drawn from the proof or establishment of
some other fact. Despite the statutory definition, subdivisions 1 and 4
of Code of Civil Procedure Section 1963 (superseded by Sections 520
and 521 of the Evidence Code) provide presumptions that a persen is
inhocent of crime or wrong and that a person exercises ordinary care

for hiz own concerns. Similarly, some cases refer to a presumption of
samity, It is apparent that these so-called presumptions do not arise
from the establishment or proof of a fact in the action. In faet, they are
not presumptions at all but are preliminary allocations of the burden
of proof in regard to the particular issne. This preliminary alloeation
of the burden of proof may be satisfied in particular cases by proof of
a fact givine rise to a presumption that does affeet the burden of proof.
For example, the initial burden of proving negligenee may be satisfied
in a particnlar case by proof that undamaged goods were delivered to
a bailee and that such goods were lost or damaged while in the bailee’s
possession. Upon such proof, the bailee would have the burden of proof
as to his laek of negligence. George v. Bekins Van & Storage Co., 33
Cal.2d 834, 205 P.2d 1037 (1949). 'f. Com. Coor § 7403.

Beeanse the assumptions referred to above do not meet the definition
of a presumption contained in Seetion 600, they are not continued in
this code as presumptions. Instead, {ley appear in the nexi artiele in
several sections allocating the burden of proof on specifie issues. See
Artiele 2 (Sections 520-522).
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§611. Burden of Proof of Defendant in Criminal Case—Generally

- Comment. The sections that appear in the next article assigning
the burden of proof on specific issues may, at times, assign the burden
of proof to the defendant in a criminal action. Elsewhere in the codes
are other sections that either specifically allocate the burden of proof
to the defendant in a eriminal action or have been eonstrued to allocate
the burden of proof to the defense. For example, Health and Safety
Code Seection 11721 provides specifically that, in a prosecution for the
use of narcoties, it is the burden of the defense to show that the nar-
cotics were administered by or under the direction of a person licensed
to preseribe and administer narcotics. Ilealth and Safety Code Section
11500, on the other hand, prohibits the possession of narcotics but pro-
vides an exception for mareoties possessed pursuant to a prescription.
The eourts have construed this section to place the burden of proof on
the defense to show that the exeeption applies and that the narcotics
were possessed pursuant to a preseription. People v. Marschalk, 206 Cal.
App.2d 346, 23 Cal. Rptr, 743 (1962) ; People ». Buil, 140 Cal. App.
389, 592394, 35 P.2d4 645, B47-648 (1934),

Section 511 is intended to make it clear that the statutory alloea-
tions of the burden of proof appearing in this chapter and elsewhere
in the eodes do not require the defendant to persnade the trier of fact
as to his innocence. The issue of insanity is the only issue going to the
defendant’s puilt or innocence upon which the defendant has the
burden of persuading the trier of fact. Under Evidence Code Section

522, as under existing law, the defendant must prove his insanity by a
preponderance of the evidence. People v. Daugherty, 40 Cal 2d 876, 256
P.2d 911 {1953). However, where a statute allocates the burden of
proof to the defendant on any other issue relating to the defendant’s
guilt, the defendant’s burden, as under existing law, is merely to raise
a reasonable doubt as to his guilt. People v. Bushion, 80 Cal. 160, 22
Pac. 127 (1389). '

Article 2. Burden of Proof on Specifie Issues

§520. Claim Thai Person Guilty of Crime or ‘Wrong

Comment. Section 520 1s based on and supersedes subdivision 1 of
Code of Civil Procedure Section 1963. Of course, in a eriminal case, *
the prosecution has the burden of proof beyond a reasonable doubt.
PEnAL CopE § 1096,

§521. Claim That Person Did Not Exercise Care

Gomment: Bection 521 ¢ based on and supersedes subdivision 4 of
Code of Civil Procedure Section 1963,
§522. Claim That Person Insane

Comment. Section 522 codifies an alloeation of the burden of proof
that is frequently referred to in the cases as a presumption, See, e.q.»
People v. Daugherty, 40 Cal2d 876, 809, 256 P'.2d 911, 925-926 (1953).
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CHAPTER 3. PrESUMPTIONS
Artiele 1. General

§ 600. Presumption Defined

Comment. Except for the limitation at the berinning of the sec-
tion, the definition of a presumption in Section 600 is substantially the
same as that contained in Code of Civil Procedure Section 1959: ‘A
presumption is a deduetion which the law expressly directs to be made
from partienlar facts.”’ Section 600 was derived from Rule 13 of the
Uniform Rules of Evidence and supersedes Code of Civil Procedure
Section 1959,

The reference to Section 607 appears in this section becanse, under
the Evidence Code, a rebuttable presumption eannot require the jury
to find a fact sssential to the guilt of a defendant in a criminal ease; it
can merely authorize such a finding. See Section 607 and the Comment
thereto,

The second sentence may not be necessary in l1ght of the deﬁnltmn
of “‘evidence"’ = i i

Fridenre Cofo
Section 1L0, iidech

mony, i aterlal ob]etts and other matters t,orrnlzable by the senses that
are presented to a tribunal as a basis of proof Presumptions and in-
ferences, then, are not ‘‘evidence’® but are conclusions that either are
required to be drawn or are permitied to be drawn from evidence, An
inference under this code is merely a conclusion of fact that rationally
can be drawn from the proof of some other fact. A presumption nnder
this code is & conelusion the law requires to be drawn (in the absence
of a sufficient contrary showing} when some other fact iz proved or
otherwise established in the action.

Nonetheless, the second sentence has been added lhere to repudiate
specifically the rule of Smellie v, Svuthern Pac. Co., 212 Cal. 540, 299
Pae. 529 (1931). That case held that a presumption is evidence that
must be weighed against conflicting evidenece; and in Sewett v. Burke,
39 Cal.2d 388, 247 124 313 (1952), the Hupremc Court held that con-
flicting presumptions must be weighed against each other. These deei-
sions require the jury to perform an intellectually impossible task. The
Jury is required to weigh the testimony of witnesses and other evidence
as to the circumstanees of a particular event against the faet that the
law requires an opposing eonclusion in the absence of contrary evidence
and to determine which ‘‘evidence’ is of greater probative foree. Or
else, the jury is required to weigh the fact that the law requires two
opposing conclusions and to determine which required conclusion is of
greater probative force,

Moreover, the doctrine that a presumption is evidence inposes upon
the party with the burden of proof an even higher hurden of proof than
is warranted. For example, if a party with the burden of proof has a
presumption invoked against him and if the presumption remains in the
case ds evidence even though the jury believes that he has produced a
preponderance of the evidence, the effect ts that he rust produce some
additional but unascertainable quantum of proof in order to dispel the
effect of the presumption. See Scett v. Burke, 39 Cal.2d 388, 405-406,
247 P.2d 313, 323-324 (1952) (dissenting opinion). The doetrine that a
presumption is evidence gives no guidance to the jury or to the parties
as to the amount of this additional proof. The most that should be ex-
pected of a party in a civil ease is to prove his case by a preponderanee
of the evidence {unless some specific presumption or rule of law re-
quires proof of a particular issue by clear and eonvineing evidence).
The most that should be expected of the prosecution in a eriminal case
is to establish the defendant’s guilt beyond a reasonable doubt. To re-
guire some additional quantum of proof, unspeeified and uneertain in
amount, to dispel a presumption which persists as evidence in the case
unfairly weights the scales of justiee against the party with the burden
of proof,
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To avoid the eonfusion engendered by the doectrine that a presump-
tion is evidence, this code deseribes ‘‘evidence’’ as the matters pre-
sented in judicial proccedings and uses presumpiions solely as deviees
to aid in determining the facts from the evidence presented,

§601. Clasgification of Presumptions

Comment. Under existing law, sone presumptions are conclusive.
The court or jury is required to find the existence of the presumed faet
regardless of the strength of the opposing evidence, The conelusive pre-
sumptions are specified in Seetion 1962 of the Code of Civil Procedure
{superseded by Article 2 (Sections 620-624) of this chapter).

Under existing law, too, all presumptions that are not eonclusive are
rebuttable presumptions. Cope Civ. Proc. § 1961 (superseded by Evi-
pExcE Cope § 601). However, the existing statutes make no attempt to
classify the rebuttable presumptions.

For several decades, courts and legal scholars have wrangled over
the purpose and funetion of presumptions. The view espoused by Pro-
fessors Thayer {Traver, PRELIMINARY TrRuarise o EvibExce 313-352
{1898)) and Wigmore (9 WiaMorE, EvenceE §§ 2485-2491 (3d ed.
1540)), aceepted by most courts {sce Morgan, Presumptions, 10 Rurr-
cERs I, Rev, 512, 516 {1956)), and adopted by the American Law In-
stitute’s Model Code of Evidence, iz that a presumption is a prelimi-
nary assumption of faet that disappears frowm the case upon the intro-
duetion of evidence sufficient to sustain a finding of the nonexistence
of the presumed fact. In Professor Thaver’s view, a presumption
merely refleets the judicial determination that the same conelusionary
faet exists so frequently when the preliminary fact is established that
proof of the conclusionary fact may be dispensed with unless there is
actnally some contrary evidence:

Many faets and groups of facts often reeur, and when a body of
men with & eontinuous tradition has carried on for some length of
time this process of reasening upon facts that often repeat them-
selves, they cut short the process and lay down a rule. To suceh
facts they affix, by a general declaration, the characier and opera-
tion which common experience has assigned to them. [THaATER,
PrEtamixary TreaTiRE oN EvipeExce 326 (1598).]

Professors Morgan and MeCormick argue that a presumption should
shift the burden of proof to Lthe adverse party, Moroaw, SoME PROBLEMS
oF Proor Bl (1956) ; MeCorvick, EvIDENCE § 317 at 671-672 (1954).
They believe that presumptions are ereated for reasons of policy and
argnue that, if the policy underlying a presumption is of sufficient weight
to require a finding of the presumed fact when there i3 no contrary
evidence, it should be of sufficient weight to require a finding when the
mind of the trier of fact is in equilibrium, and, a forfiory, it should be
of sufficient weight to require a finding if the trier of faet does not
believe the eonirary evidence.




The Evidence Code is based on 3 third view susrested by Professor
Bohlen in 1920. Bohlen, The Effeci of Rebuttable !resumpiions of Law
Uncn she Burden of Proof, 68 U, PA, L. REV, 307 (1%"0). inderlying the
precumptions provisions of the Evidence Code is the conclnsion that the
Thayor view 1s correct as to some mresumptions, but that the Morgan view
is right as to others. The fact is that presumpticns are created for s
variely of reasons, and no single theory or rationalc of nresumptions can
deal adequately with all of them, Hence, the Evidcence Code classifies all
revritable presumptions as either (1) vresumptions affectin~ the burden of
prodreing evidence (essentially Thayer presumptions), or (2) presumptions
affecting the burden of proof {essentially Morgan nresumptions).

rections 03 and 605 set forih the criteria v wrich the two classes of
reirtiiable presumptions may be disitinguished, and Sections 6Ck, 606, and 607
preseribe their effect. Articles 2 and 4 (Sections 030-667) elsssifyv many
presomptions found in Crlifornia losr; but many other mresunmtions, both
stactory end common law, must await classification v the courts in sccordance
wisk the criteria contained in Sections 603 and 605,

The classification scheme contained in the Fvidence Code follows a
disvinction that appears in the California cases, “hng, Tor example, the
coris have at times held that oreswmmtions do not affect the burden of proof.
Esinte of Eakle, 33 Cal. App.2d 379, 91 F.2d 481 (1630} (presumption of undue
inilvence); Valentine v. Provident Mut. L. Ins. Cc., 12 Cal. App.2d AL, 55
P.2¢ 1243 (1933){presumption of death from seven vears' avsence). And at
otrcr times the courts have held tnat certain presivrriions do affect the burden
of -roof., Estate of Walker, 180 cal., 478, 181 Pac. 792 (1916)("clear and sat-
isfoctory proof" required to overcome presumption of lemitimacy); Fstate of
Wiclson, 187 Cal. 603, 203 Pac. 105 (1921)("clear aad convincing nroof" required
to overcame presumption of communiiy proverty). The cases have not, however,
exnlicitly recognized the distinction, nor have they anplied it consistently.
Cornare Fstate of Fakle, supra, {presumption of vwadve inflvence does not affect
biwrden of proof) with Estate of witt, 198 Cal. Loy, 435 Vac, 197 (1926) (presimp-
tion of nndue influence must be overcome with "the elcarest and most satisfactory
eviﬂcnce“). The %widence Ccde clarifies the law relavine to presmmptions by
identifying the distingulshing factors, and it wro-'des o measvre of certeinty
bv clessifying a number of svwecific presmmtions,
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§602. SBtatnuie Making One Fact Prima Facie Evidence of Another

Comment. Section 602 indicates the eonstruction to be given to
the large number of statutes seattered through the codes that state that
one faet or group of facts is prima facie evidence of another fact. See,
.., Acric. Cope § 18, Comt. Cope § 1202, Ruv. & Tax. Cope § 6714
In some instances, these statutes have been enacted for reasons of
publie policy that require them to be treated as presumptions affecting
the burden of proof. See People v. Schwartz, 31 Cal.2d 59, 63, 187 P.2d
12, 14 {1947); People v. Mohoney, 13 Cal2d 729, 732-733, 11 P24
1029, 1030-1031 (1939). It seems likely, however, that in many in-
stances such statutes are not intended to affeet the burden of proof but
only the burden of preducing evidence. Section 602 provides that these
statutes are to be regarded as rebuttable presumptions. Hence, unless
some specific language applicable to the particular statute in question
indicates whether it affects the burden of proof or only the burden of
producing evidence, the courts will be required to elassify these statutes
as presumptions affecting the burden of proof or the burden of pro-
dueing evidence in accordanee with the criteria set forth in Sections
603 and 605.

§603. Presumption Affecting Burden of Producing Evidence Defined

Comment. Scctions 603 and 605 set forth the criteria for determin-
ing whether a particular presumption i¢ a presumption affecting the
burden of producing evidence or a presumption affecting the burden of
proof. Many presumptions are classified in Articles 3 and 4 (Sections
630-667) of this chapter. In the absence of specific statutory classifica-
tion, the courts may determine whether a presumption is & presumption
affecting the burden of producing evidence or a& presumption affecting
the burden of procf by applying the standards contained in Bections
603 and 605.

SBection 603 describes those presumptions that are not based on any
public poliey extrinsic to the action in which they are invoked. These
presumptions are designed to dispense with unnecessary proof of faets
that are likely to be true if not disputed. Typically, sueh presumptions
are based on an underlying logical inference, In some cases the pre-
sumed fact is so likely to be true and so little likely to be disputed
that the law requires it to be assumed in the absence of contrary evi-
dence. In other eases, evidence of the nonexistence of the presumed

faet, if there is any, is so much more readily available to the party
againgt whom the presmmpiion operates that he is not permitted to
argue that the presumed fact does not exist unless he is willing to
produce such evidence, In still other cases, there may ba no direct
evidenee of the existence or nonexistence of the presumed fact; but,
beeanse the case must be decided, the law requires a determination
that the presumed faet exists in light of common experience indicating
that it usually exists in such cases. Cf. BoiLEx, STUDIES 1N THE Liaw
oF TorTs 644 {1926). Typical of such presumptions are the presump-
tion that a mailed letter wag received (Section 641) and presumptions
relating to the authenticity of documents [Srctions G43-645).

The presumptions deseribed in Section 603 are not expressions of
poliey; they are expressions of experience. They are intended solely
to eliminate the need for the trier of fact to reason from the proven
or established fact to the presumed fact and to forestall argument over
the existence of the presumed fact when therc is no evidence tending
to prove the nonexistence of the presumed faect.
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§604. Effect of Presum

Lo plion Affecting Burden of Producing Eyvi.

) Comment. Seetion 604 describes the manner in which a presump-
tion affecting the burden of producing evidence operates. Such a pre-
sumption is merely a preliminary assumption in the absence of
contrary evidence, t.e., evidence sufficient to sustain a finding of the
nonexistence of the presumed faet. If contrary evidence is introduced,
the trier of fact must weigh the inferences arising from the facts estab-
lished by proef against the eontrary evidence and resolve the conflict,
For example, if a party proves that a letter was mailed, the trier of
fact is required to find that the letier was received in the absence of
any believable contrary evidence. However, if the adverse party denies
receipt, the presumption is gone from the case. The trier of fact must
then weigh the denial of receipt against the inference of receipt arising
from proof of mailing and decide whether or not the letter was received.

If a presumption affecting the burden of prodncing evidence is relied
on, the judge must determine whether there is evidence sufficient to
sustain & finding of the nonexistence of the presumed fact. If there iz
such evidence, the presumption Qisappears and the judge need say
nothing about it in his instructions. If there is not evidence sufficient to
sustain a finding of the nonexistence of the presumed fact, the judge

sho 1G-S instruet the jury coneerning the presumption. If the basic fact
from which the presumption arises is established (by the pleadings, by
stipulation, by judicial notice, ete.) so that the existence of the basie
fact is not a guestion of fact for the jury, the jury should be instructed
that the presumed fact is also established. If the basie faet is a ques-
tion of fact for the jury, the judge charge the jury thaf, if 1 should
finds the basie fact, the jury must alse find the presnmed fact. Moroax,
Basie Propreus or Evipence 36-38 (1957).

If the proseeution in a criminal action relies on a presumption affect-
ing the burden of producing evidence to establish an element of the
erime with which the defendant is charged and if there is no evidence
as to the nonexistence of the presumed faect, the jury should be in-
structed that it is permitied to find the presnmed faet but is not re-
quired to do so. See Section 607 and the Comment thereto,

§ 6056. Presumption Affecting Burden of Proof

Comment. Section 605 describes a presumption affecting the bur-
den of proof. Such presumptions are established in order to carry out
or make effective some publie poliey.

Frequently, presumptions affecting the burden of proof are designed
to facilitate determination of the aetion in which they are applied.
Superficially, therefore, they may appear merely to be presumptions
affecting the burden of producing evidence. But there is always some
further reason of policy for the establishment of a presumption affeet-
-ing the burden of prooef. It is the existenee of this further hasis in
policy that distingnishes a presumption affecting the burden of proof
from a presnmption affecting the burden of producing evidence. For
example, the presumption of death from seven vears’ absence (Seetion
667) exists in part to facilitate the disposition of actions by supplying
a rule of thumb to govern certain eases in which there is likely to be
noe direet evidence of the presumed fact. But the poliey in favor of
distributing estates, of settling titles, and of permitting life to proceed
normally at some time prior to the expiration of the absentee’s normal
life expectaney (perhaps 30 or 40 vears) that underlies the presump-
tion indieates that it should be a presumption affeeting the burden of
proof.
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Frequently, too, a presumption affecting the burden of proof will
have an underlying basis in probability and logical inference. For
example, the presumption of the wvalidity of a eeremonial marriape
may be based in part on the probability that most marriages are valid.
However, an nnderlying logieal inference is not essential. In faet, the
lack of an underlying inference is a strong indication that the pre-
sumption affects the burden of proof. Only the needs of public poliey
can justify the direction of a partienlar assumption that is not war-
ranted by the application of probability and common experience to
the known facts. Thus, the total lack of any inferenee underlying the
presumption of the neglizence of an employer that arises from his

failure to seeure the payment of workmen’s compensation {L.aBok CoDE
§ 3708) is a eclear indieation that the presumption is based on public
policy and affects the burden of proof. Similarly, the faet that the
presumption of death from seven years’ absence may couflict direetly
with the logical inference that life continues for its normal expectancy
is an indication that the presumption is based on publie poliey and,
henece, affects the burden of proof.

§ 606, Effect of Presumption Affecting Burden of Proof

Comment. Section 606 dgseribes the manner in which a presumption
affecting the burden of proof operates. Tn the ordinary case, the party
against wlom it is invoked will have the burden of proving the non-
existenee of the presumed faet by a prepouderance of the evidence.
Certain presumplions affecting the burden of proof may be overcome
only by elear and convineing proof. When such a presumption is
relied on, the party against whom ihe presmmpiion operates will have
a heavier burden of proof and will be required to persuade the trier
of faet of the nonexistence of the presumed fact by proof © ‘sufficiently
strong to command the unhesitating assent of every reasonable mind.” **
Sheehan v, Sulliven, 126 Cal. 189, 193, b5 1Pac. 543, 544 (1599).

If the party against whom the presumption operales already has
the same burden of proof as to the nonexistenee of the presumed fact
that iz assigned by the presumption, the presumption ean have no
effect on the rase and no instruction in regard to the presmoption
should be given. See Spech v. Sarver, 20 Cal.2d 585, 590, 128 .24 16,
19 (1942) (dissenting opinion by Traymor, J.); Morgan, Instructing
the Jury Upon Presumptions and Burden of 'roef, 47 11arv, L. Rev, 59,
69 (1933). If there is not evidence sufficient to sustain a finding of the
nonexistetce of the presumed fact, the judge’s instructions will be
the same as il the presumption were mercly a presumption affecting
the burden of producing evidence. See the Comment to Section 604.
If there is evidence of the nonexistence of the presumed faet, the
judge should instruct the jury on tlie manner in which the presump-
tion affects the factfinding process, If ihe basie lact from which the
presumption avisey is so established that the existence of the hasie faet
is not a question of fact for the jury (as, for example, by the pleadings,
by judicial notice, or by stipulation of the parties), the judgze e~ should
instruet the jury that the existenee of the presumed fact is to be
assumed until the jury is persnaded 1o the comtrary by the reguisite
degree of proof {proof by a preponderance of the evidence, elear and
convineing proof, cte.). See McCormick, BemENCE § 317 at 672 (1954).
If the basic fact is a guestion of fact for the jury, the judge . should
instruct the jury that, if it finds the bagie faet, it must also find the
presumed fact unless persuaded of the nonexistence of the presumed
fact by the requisite degree of proof. Morgar, Dasic ProsLEMs oF Evi-
DENCE 38 (1957).
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In a eriminal case, a presumption affecting the burden of proof may
be relied upon by the prosecution te establish an element of the crime
with which the defendant is charged. But, in such a ease, the effect of
the presumption on the factfinding process and the nature of the in-
structions differ substantially from those deseribed in Section 606 and
this Comment, See Section 607 and the Comment thereto. On other
issues, a presumption affecting the burden of proof will have the same
effect in a eriminal case as it does in a civil case, and the instructions
will be the same,

§ 607. Effect of Presumption That Establishes an Element of a
Crime

Comment. Under Section 607, rebuttable presumptions apply
somewhat differently when invoked to establish the guilt of a eriminal
defendant than they do when invoked to establish some other fact.

If a presumption affecting the burden of producing evidenee is in-
voked to establish a defendant’s gnilt, the judee must determine
whether there is evidence sufficient o sustain a finding of the nonex-
istence of the presumed fact, If there is such evidence, the presump-
tion disappears from the case under Section 604 and the jury should
be given no instruction on the effect of the presumption. If there is no
contrary evidence, however, the judie shounld instruct the jury that, if
it finds that the faets giving rise to the presumption have been proved
beyond a reasonable doubt, it is permiffed to find that the presumed
fact has been proved beyond a reasonable doubt,

If a presumption affecting the burden of proof is invoked 1o estab-
lish a defendanti’s gnilt, whether or not there is contrary evidence, the
judge should instruct the jury that, if it finds that the facts giving rise
io the presmmption have been proved beyond a reasonable doubt, it is
permitted—but not required—to find that the presumed faet has also
been proved beyond a reasonable doubt.

Thus, in a eriminal ease, a rebuttahle presumption canunot place either
the burden of producing evidenece or the burden of proof on the de-
fendant concerning a faet comstituting an element of the erime with
which he is charged. Those burdens, by definition, require the trier of
fact to assume the nonexistenee of a faet until the party with the
burden of proof or burden of preducing evidence eoncerning the exist-
ence of the faet discharges his burden; and, if there is no evidence
tending to satisfy the burden, there is no issue on the guestion to be
decided by the jury. See Comments to Sections 500 and 510. See also
the comment on affirmative defenses in MopeL PexaL Copg, TENTATIVE
Drarr No. 4 at 110-112 (1955). Under Section 607, however, whenever

‘a presumption is relied on, the issue must be submitted {o the jury
under the instruetion that the law permits, but does not require, the
finding of the presumed faet,

To the extent indieated bhelow, Seetiom 607 ehanges existing Cali-
fornia law and practice. Tlowever, heeause of the econfusion engendered
by conflicting instruetions that are now given in eriminal cases, it is
uncertain whether the ehange will have any practical significance in the
trial of eriminal cases,

Code of Civil Procedure Section 1959 (superseded by Section 600)
defines a presumption as “‘a dednction which the law expressly directs
to be made from partienlar facts.”’ The applirability of this definition to
criminal cases cannot be regarded as settled, for therc appears to be no
appellate decision in which the propricty of instructing a jury in a
criminal cage in the terms of this definition has been considered. Never-
theless, there are cases in which juries have been instructed on pre-
sumptions in the terms of California Jury Instructions, Criminal (2d
ed. 1958) Numbers 25 and 40, both of which, after reeiting the statu-
tory definition, state: “‘Unless declared by law to he conclusive, it [a
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presumption] may be controverted by other evidence, direct or indi-
rect ; but unless so controverted, the jury is bound to find in accordanee
with the presumption.’’ See, 2.9., People v. Masters, 219 Cal. App.2d
672, 33 Cal. Rptr. 383 (1963) ; People v. Porter, 217 Cal. App.2d 824,
31 Cal. Rptr. 841 (1963); People v. Perez, 128 Cal. App.2d 750, 276
P.2d 72 (1954) ; People v. Candiotto, 128 Cal. App.2d 347, 275 T.2d
500 (1954) (opinions indicate, without discussion, that the quoted
instruetion was given).

Under Section 607, it is clear that a presumption which operates to
establish the guilt of a eriminal defendant is not a *‘deduetion which
the law expressly directs to be made’’; it is only a conclusion that the
trier of fact is permitted—but is not required—to draw. Hence, a jury
cannot be instrueted that, unless a presumption is eontroverted, ‘‘the
jury is bound to find in accordanee with the presumption.’ Instead,
the judge should instruct the jury that it is permitted, but iz not
required, to find in accordance with the presumption. An instruetion
similar to that contained in California Jury Instructions, Criminel (2d
ed. 1958) Number 25 may be given only if the statute defining the
erime explicitly places the burden of proof on the defendant or pro-
vides that the fact in question creates an exception to the defined
erime, See, e.g., People v. Harmon, B9 Cal, App.2d 55, 58, 200 P.2d 32,
34 (1948) (crime defined as possession of nareoties except upon pre-
seription ; instruction approved stating ‘‘that the burden of proof is
upon the defendant that he possessed a written prescription and that
in the absence of such evidence it must be assumed that he had no such
preseription’’}. Bee also People v. Boo Doo Hong, 122 Cal. 606, 607, 55
Pae. 402, 403 (1898). Cf. Comments to Sections 510 and 511,

In addition, the California eourts have held that a presumption that
operates to establish the gnilt of 2 criminal defendant ‘¢ *places upon
the defendant the burden of producing such evidence thereon as
will . . . create a reasonable doubt in the minds of the jury as to’ ”’
the existence of the presumed fact. People v. Martinag, 140 Cal. App.2d
17, 25, 294 P.2d 1015, 1019 {1956). See also People v. Hardy, 33 Cal.2d

52, 64, 198 P.2d 865, 872 (1948) (**the defendant . ..is ... re-
quired . . . only to produce sufficient evidence to raise a reasonable
~ doubt in the minds of the jury'’); People v. Scotf, 24 Cal2d 774, 783,
151 P.2d 517, 521 (1944) (‘‘he [the defendant] must . . . go forward
with evidence to the extent of raising a reasonahle doubt that he tam-
pered with the identification marks [of a firearm in violation of Penal
Code Section 1209117) ; People v. Agnew, 16 Cal.2d 655, 666, 107 P.2d
601, 606 (19407 (‘‘the burden thus placed upon the defendant [by a
eommon law presumption] could be met by evidenee which produeed
in their [the jury’s] minds a reasonable doubt . . .’’). And, under
existing law, an instruction stating that the defendant has such a
burden may be given, People ». Marting, 140 Cal. App.2d 17, 204 P.2d
1015 {1956). Thus, under existing law, a presumption .has been held to
place upon the defendant a burden similar to that which he has under
a statute specifically placing the burden of proof upon him. People ».
Agnew, 16 Cal.2d 655, 107 P.2d 601 (1940) ; People v. Bushton, 80 Cal.
160, 22 Pae. 127 (1889). .

Towever, under existing law, a criminal defendant is entitled fo an
instruetion in every case that he ““is presumed to be innocent until the
contrary is proved, and in case of a reasonable doubt whether his guilt
is satisfactorily shown, he is entitled to an acquittal . . . ."" PENAL Cobe
§ 1096. In presumptions cases, juries have been ins‘:trueted that a pre-
sumption relied on by the prosecution does ‘‘not relieve the prosecution
of the burden of proving every element of the offense charged . . . 2
People v. Hewlett, 108 Cal. App.2d 358, 373, 230 P.2d 150, 159 (195.1).
California Jury Instructions, Criminal (2d ed. 1958) Number 51, which
relates to the defendant’s right to refuse to testify, refers to thp prose-
eution’s “‘burden of proving every essential element of the crime and
the guilt of the defendant beyond a reasonable doubt’ and goes on to
say that “'the defendant may choose to rely on the state of the evidence
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and upon the failure, if any, of the People to prove every essential ele-
ment of the ¢harge against him, and no lack of testimony on defend-
ant’s part will supply a failure of proof by the People so as to support
by itself a finding against him on any such essential element.’’ Thus,
where a erime is defined to include certain speeified elements and a pre-
sumption is relied on to prove one of the elements, juries have been
given instructions that both require the proseeution to prove the crucial
element beyond a reasonable doubt and require the defendant to raise
a reasonable doubt on the question,

Tnder Section 607, it is elear that neither the burden of producing
evidence nor the burden of proof—even to the extent of raising a rea-
sonable doubt—is placed on a eriminal defendant by a presumption. It
is alsp clear that an instruetion that so states—sueh as the instruction
approved in People v, Martina, 140} Cal. App.2d 17, 294 P.2d 1015
(1956)—is improper. But it is tncertain whether this change will have
much practieal significance in the trial of eriminal cases. Section 607
merely precludes the giving of an instruection that confliets with other
required instructions and, therefore, aveids the present confusion con-
eerning the proper allocation of the burden of proof. It seems likely
that the practical effect of these instructions has been to require the
jury to weigh the effect of a presumption in determining whether

the prosecution has proved each element of the erime beyond a reason-
able doubt. Thus, as a practical matter, & presumption may be con-
sidered much the same as other evidence in the case is considered. There
iy language in some cases indiecating that this is the actnal function of
a presumption, For example, in People v. Hardy, 33 Cal2d 52, 64, 158
P.2d 865, 872 (1948), the court said that ‘‘the rule [relating to the
defendant’s burden] is the same whether the People rely on testimonial
evidence or on presumptions, exeept where the presumption is conelu-
sive.”’ See also People v. Hewlet?, 108 Cal. App.2d 358, 373, 239 P.2d
150, 159 (1951) {‘‘it seems quite elear that any of the disputable pre-
sumptions set forth by law . . . may be considered by the jury in
weighing the presumption of innocence and in determining whether the
prosecution has sustained the burden of showing that the defendant is
guilty . . . beyond a reasomable doubt’').

Section 607 provides specifieally that a presumption is a matter that
may be relied on by the trier of fact, and in so providing it achieves
directly a result that now is probably achieved in practice as a result
of the contradictory instruetions that are given.

The treatment of presumptions and the burden of proof in this code
is zimilar to that proposed in the Model Penal Code. Under the Model
Penal Code, the prosecution is relieved of producing any evidence as
to a matier that is made an affirmative defense. MopeEL PEwarn CobE
§ 1.12 {Proposed Official Draft 1962). *'Unless there is evidence sup-
porting the defense, there is no issue on the point to be submitted to the
jury.”’ MopeEL PENAL CoDE, TENTATIVE DrAFT No. 4 at 110 (1955). The
prosecution is required to prove beyond a reasonable doubt a faet that
is made an affirmative defense only when ‘‘the defendant shows enough
to justify such doubt upon the issue.”’ Ibid. Bimilarly, under Evidence
Code Section 511, the defendant may be foreclosed from obtaining a
jury decision as to the existence of a particular fact when there is no
evidence thereof if the existenee of that fact is made an affirmative
defense either by a statute specifically assigning to the defendant the
burden of proof as to the existenee of the faet or by a statute describing
the existence of the fact as an exception to the defined erime.

The presumptions contained in the Model Penal Code permit a jury
finding of the presumed fact but do not require such a finding. MobEL
Pexay Copr § 1.12(5) (Proposed Official Draft 1962), Similarly, under
Evidence Code Section 607, a presumption ereated by California law
will permit, but not require, & jury finding of the presumed fact when
that faet is an element of a crime with which the defendant inm a
criminal case is charged. :
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Although the Model Penal Code provision on presumptions is limited
in its application to presumptions econtained in the Model Penal Code
(§ 1.12(6), Proposed Official Draft 1962), the distinetion there recom-
mended between affirmative defenses and presumptions provides an
excellent basis for the preparation and interpretation of statutes gen-
erally. Under Evidence Code Sections 511 and 607, the Legislature ean
draft legislation that will preseribe precisely the consequences of the
proof of particular faets by the prosecution and the failure of the
defendant to produce evidence in defense. If the defendant is to be

foreclosed from obtaining a jury decision as to the existence of an ex-
culpatory faet (such as the existence of a preseription for narecotics,
justifieation for a purposeful homicide, and the like) in the absence of
evidence thereof, the existence of that fact may be made an affirmative
defense by specifically imposing the burden of proof upon the defend-
ant or by deseribing the particular fact as an exception to the defined
crime. If the defendant is not to be so foreclosed, the statute may be
drafted in terms of a presumption or prima facie evidence.

The Commission recognizes that in some instances, as a praetical
matter, it will be diffieult or virtually impossible for the prosecution
to produce evidence of an essential element of an offense. That is
espeeially so when the element involves proof of a negative fact (e.g., a
possessor of narcotics did not have a doctor’s prescription therefor)
or a fact solely or peculiarly within the defendant’s knowledge (e.g.,
that he defaced the identification marks on a pistol or revolver), None-
theless, it is and has been the prosecution’s burden on all of the evidence
to persnade the trier of faect beyond a reascnable doubt of the defend-
ant’s guilt of the offense charged. The Commission’s purpose has been
to reconcile these two policies so that an undue burden of producing
evidence is not imposed on the prosecution while, at the same time,
maintaining and not relaxing its burden of persuasion; it is believed
that Section 607 acecomplishes this purpose.

§608. Matters Listed in Former Code of Civil Procedure Section
1963

Comment. Section 1963 of the Code of Civil Procedure (super-
seded by Articles 3 and 4 (§§ 630-667) of this chapter) lists 40 1:ebu_t—
table presumptions, Many of these presumptions do not meet the criteria
of presumptions set forth in this article. Many do not meet even tha
definition of a presumption in Section 1959 of the Code of Civil Pro-
cedure (superseded by Evidence Code Section 600). Some do not arise
from the establishment of a preliminary faet—for example! the pre-
sumptions of due care and innocenee. Others have no underlying publie
policy and arise under such varying cireumstances that no fixed con-
clusion shonld be required in every case—for example, the presumption
of marriage from common reputation. In some cases, the 1872 dljaf.t.sp}en
used the language of presumptions to state merely the admisgibility
of evidence—for example, the presumption that the regular course of
business has been followed merely indicates that evidenee of a business
practice or custom is admissible as evidence that the praoctice or enstom

was followed on a particular occasion.léuch provisions are not continued

/—-\\ as presumptions in these statutes.
8i~ilarly, the oresumption that a condition continues o exist "falt most . . . iG

e U

a doxvice to justify the edmission of evidence of [the condition] at times prior™ to
the “ime when its existence is crucial, "but . . . oveh evidence would be admissible
in w1y event, if within the bound~ of materialit,.” icolo v, Uelff, 6] Ca1.24

, 40 Cal. Bptr. 71, 285, 30 P.2d 95q,073 (204R),

>
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_ The provisions of Section 1963 that meet the eriteria of presumptions
in this article are recodified in Articles 3 and 4 {Seetions 630-667) of
this chapter. The substance of other provisions of Section 1963 has
been continued in a variety of ways. The snbstantive meaning of some
of these provisions has been incorporated into appropriate sections of

the s, See, ¢.4., S — A ————rrs,., ] TOFNCE CODE 3 Lhs,
Tridenre agmuimwe. Others have been added to the maxims of jurisprudence i
Codn, in the Civil Code.

. The provistons of Seetion 1963 that are not eontinued as presumptions
in these statutes are not continued as common law presumptions either,
Section 608 makes this clear. In particular cases, of course, the jury
may be permitted to mfer the existence of a fact that would have been
presumed under Section 1963. The repeal of these presumptions will
not affect the process of drawing inferences. Section 608 also makes
this .clear. The repeal merely means that the presumed fact is not
required to be found in all cases in which the underlying fact is
established,
Of course, Jection £08 will heve no effor% on ouy common law presumptlons
Article 2. Conelusive Presumptions et yapa not 13sted in

§ 620. Conclusive Presumptions Tection 1042,

Comment. This article supersedes and eontinues in effect without
substantive ehange the provisions of subdivisions 2, 3, 4, and 5 of
Section 1962 of the Code of Civil Procedure. Other statutes not listed
in this article also provide conclusive presumptions. See, e.g., CIvIL
Cope § 3440, There may also he a few nonstatutory conclusive pre-
sumptions, See WiTkiN, Carwroryia Eviesce § 63 {1968).

Conclusive presumptions are not evidentiary rules so much as they
are rules of substantive law. IHence, the Commission has not recom-
mended any substantive revision of the eenclusive presumptions con-
tained in this article.

§621. Legitimacy |
Comment. Section 621 restates and supersciles subdivision 5 of

Code of Civil Procedure Seetion 1962.

§622. Facts Recited in Written Instrument

Comment. Section 622 restates and supersedes s
Code of Civil Procedure Section 1962.

ubcfiiv\isicm 2 of

§623. Estoppel by Own Statement or Conduct

Comment. Section 623 restates and supersedes gubdivision 3 of

Code of Civil Provedure Section 19462,

§ 624. Estoppel of Tenant to Deny Title of Landlord

Comment. Section 624 ref;ta
Clode of Civil Procedure Section 1962

tes and supersedes subdivision 4 of

esumptions Affeeting the Burden of Producing Evidence

§ 630. Presumptions Affecting the Burden of Producing Evidence

Comment. Article 3 sets forth a list of presnmgtions,ﬁreeci?ﬁﬁli%%
i isting i , resumptions a ot

in existing law, that are classified here as P s affee he
3 i i list is not exhaustive. er p

burden of producing evidence. The ) : Other prel
i i f producing evidence may be 1

sumptions affecting the bu‘rden o icing evidenee IO N pecifc
in other codes, Others will be found in the , law. Spe

i 1 st await classification

t will classily some of these, but some mul ) tlon

?)tw? :Esscourts. The list here, however, will eliminate any ur;_celztamt}

as to the proper classification for the presumptions in thig artiele.

Article 3. Pr
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§631. Money Delivered by One to Another

Comment,

Section 63
subdivision 7 n 631 restates angd

8 .
of Code of Civil Procedy upersedes the presumption in

re Section 1963,
§ 632, Thing Delivered by One to Another

Comment, Seeti

on 632 o .
subdivision 8§ of C restates and supersedes the presumption in

ode of Civil Procedure Section 1963,

§633. Obligation Delivered Up to the Debtor

Comment, Section 633 restates and sn

Py ersedes th ion 1
subdivision 9 of Code of Civil Procedurp o 1ogn cSumption in

e Section 1963,
§ 634. Person in Possession of Order on Himself

Goment. Section 634 restates and su
found in subdivision 13 of Clode of Civil Pr

3

persedes the presumption
ocedure Section 1963,

§635. Obligation _Passe.@Sed by Creditor

Com_ment. The presumption in Seetion 635 is a common law pre-
sumption recognized in the Califoruia cases. E.g., Light v Slevens,
159 Cal. 288, 113 Pac. 659 (1911).

§636. Payment of Earlier Rent or Installments

Comment. Section 636 restates and supersedes the presumption in
subdivision 10 of Code of Civil Proeedure Section 1963,

§637. Ownership of Things Possessed

Comment. Section 637 restates and snupersedes the presnmption
found in subdivision 11 of Clode of Civil Procedure Sretion 1963,

§638. Ownership of Property by Person Who Exercises Acts of
Ownership

Comment, Section 638 restates and supersedes the presumption
found in subdivision 12 of Code of Civil Proceilure Section 1963, Sub-
division 12 of Code of Civil Procedure Section 1963 provides that a
presumption of ownership arises from eommon reputation of owrner-
ship, This is inaccaraie, however, for common reputation is not ad-
migsible to prove private title to property. Berniaud v. Beecher, 76
Cal. 394, 18 Pac. 598 (1888) ; Simons v. Inyo Cerra Gorda Co., 48 Cal.
App. 524, 192 Pae, 144 (1920).

8639, Judgment Correctly Determines Rights of Parties

Comment. Section 639 restates and supersedes the presumption
found in subdivision 17 of Code of Civil Procedure Section 1963. The
presumption involved here is that the judgment correctly determines
that one party owes another money, or that the parties are divorced,
or their marriage has been annulled, or any similar rights of the
parties. The presumption does not apply te the facts ‘underlying the
judgment. For example, a judgment of annulment 1s presumed to
determine correetly that the marriage is void. Clark v. City of Les
Angeles, 187 Cal. App.2d 792, 9 Cal. Bptr. 913 (1960). However, the
judgment may not be used to establish presumptively that one of the
parties was guilty of fraud as against some third party who is not
bound by the judgment.

In a few cases, a judgment may be used as evidence of the facts
necessarily determined by the jndgment. See, e.g., -

d But.,
even in those eases, the judgments do not presumptively establish the
facts determined ; they are merely evidence.

AN T
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§ 640, Writing Truly Dated
Comment. Section 640 restates and supersedes the presumption in
subdivision 23 of Code of Civil Procedure Section 1963, :

§ 641, Letter Received in Ordinary Course of Mail

Comment. Seetion 641 restates and supersedes the presumption in
subdivision 24 of Code of Civil Procedure Secetion 1963.

§ 642, Conveyance by Person Having Duty to Convey Real Property

Comment. Section 642 restates and supersedes the presumption in
subdivision 37 of Code of Civil Procedure Section 1363

§643. Anthenticity of Ancient Document

Comment. Section 643 restates and supersedes the presumption
found in subdivision 84 of Code of Civil I'rocedure Section 1963.
Although the statement of the ancient documents rule in Section 1963
requires the document to have been acted upon as if genuine before
the presumption applies, some recent eases have not insisted upon this
requirement. Esfate of Nidever, 181 Cal, App.2d 367, 6§ Cal. Rptr. 343
(1960) ; Kirkpairick v. Tapo Oil Co., 144 Cal. App.2d 404, 301 P.2d
274 (1956). The requirement that the document be acted upon as
genuine is, in substance, a requirement of the possession of property
by those persons who wonld be entitled to such possession under the
document if it were genuine. See 7 Wiomorg, Evinexce §§ 2141, 2146;
(3d ed. 1940) ; Tentative Recommendation and o Study Reloting fo
the Uniform Rules of Evidence (Article IX. Authenticetion and Con-
tent of Writings), 6 Can, Law Revision CoMM'w, Rep., REc. & STupiEs
101, 135-187 (1964). Giving the ancient docunents rule a presumptive
effect—i.¢., requiring a finding of the authenticity of an ancient docu-
ment—seems justified when it is a dispositive instrument and the per-
sons interested in the matter have acted npon the instrument for a
peried of at least 30 years as if it were gennine. Evidence which is not
of this strength may be sufficient in particnlar cases to warrant an
inference of genuineness and thus justify the admission of the doen-
ment into evidence, but the presumption should be eonfined to those
cases where the evidence of genuineness is not likely to be disputed.
See 7 WianMorg, EvipExce § 2146 (3d ed. 1940). Accordingly, Scction
643 limits the presumptive application of the aneicnt documents rule
to dispositive imstruments. Cf, EVINENC” ~cn ik,

§644. Book Purporting to Be Published by Public Authority
Comment. Section 644 restates and supersedes the presumption in
subdivision 35 of Code of Civil Procedurs Section 1963.

§645. Book Purporting to Contain Reports of Cases

Comment. Section 645 Testates and supersedes the’presumption
found in subdivision 36 of Code of Civil rocedure Seetion 1963.

Article 4, Presumptions Affecting the Burden of Proof

§ 660, Presumptions Affecting the Burden of Proof
difficnlt to determine whether

it may be
Comment. In some cases it To¥ Lo affecting the burden of

a particular presumption is a presump
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proof or a presumption affecting the burden of producing evidence.
To avoid uncertainty, it is desirable to classify as many presumptions
as possible. Arficle 4 (§§ 660-667), therefore, lists several presumptions
that are to be regarded as presumptions affecting the burden of proof.
The ].ist iﬂ not Exclusive. O‘ther statutOr :.md oo™, won -
affect the burden of Troof Moot awhis slsamireniion o ThoIons thet
§661. Legitimacy

Comment. Section 661 restates and supersedes the presumption
found in Sections-193, 194, and 195 of the Civil Code and subdivision
31 of Code of Civil Procedure Section 1963 as these sections have been
interpreted by the eourts.

Civil Code Section 194 provides a presnmption of legitimacy for
children born within ten months after the dissolution of a marriage. The
courts have said that the ten-month period referred to is actually 300
days. Estete of McNamarag, 181 Cal. 82, 183 Pac. 552 (1919). Hence,
the more accurate time period has been substituted for the ten-month
period referred to in Section 194.

As under existing law, the presumption may be overcome only by
clear and convincing proof. Kustor v. Silver, 54 Cal2d 603, 7 Cal
Rptr. 129, 354 P.2d 657 (1960).

Of course, this presumption ean be applied only when the conclusive
presumption of legitimacy stated in Section 621 is inapplicable. Kustor
v, Stilver, 54 Cal.2d 603, 7 Cal. Rptr. 129, 354 P.2d 657 (1960).

§662. Owner of Legal Title to Property Is Owner of Beneficial Title

Comment. Section 662 codifies a eommon law presumption recog-
nized in the California cases. The presumption may be overcome only
by clear and convineing proof. Olson v, Olson, 4 Cal2d 434, 437, 49
P.2d 827, 828 (1935); Rench v. MeMullen, 82 Cal. App.2d 872, 187
P.2d 111 (1947).

§663. Ceremonial Marriage

Comment. Section 663 codifies a common law presumption reeog-
nized in the California cases. Estate of Hughson, 173 Cal. 448, 160
Pac. 548 (1916) ; Wilcox v. Wilcoz, 171 Cal 770, 155 Pae. 95 (1916} ;
Freeman 8.8. Co. v. Pillsbury, 172 F.2d 321 (9th Cir. 1949).

§€64, Official Duty Regularly Performed

Comment. Section 664 restates and supersedes subdivision 15 of
Code of Civil Procedure Section 1963,

§665. Arrest Without Warrant

Comment. Section 665 codifies a common law presumption recog-
nized in the California cases. People v. Agnew, 16 Cal.2d 655, 107 P.2d
601 (1940}. Under this presmmption, if a person arrests another with-
out the color of legality provided by a warrant, the person making the
arrest must prove the circumstances that justified the arrest without a
warrant. Badilieo v. Superior Court, 46 Cal.2d 269, 294 P24 23 (1956) ;
Dragna v. White, 45 Cal.2d 469, 471, 289 P.2d 428, 430 (1955) (** Upon
proof of [arrest without proeess] the burden is on the defendants to
prove justification for the arrest.””).

§666. Judicial Action Lawful Exercise of Jurisdiction
Comment, Bection 666 restates and supersedes the presumption in
subdivision 16 of Code of Civil Procedure Section 1963. Under existing
law, the presumption applies only to eouris of general Jjurisdiction; .the
presumption has been held inapplieable to a superior court in Lalifor-
nia when acting in a special or limited jurisdietion. Estate of Sharon,
179 Cal. 447, 177 Pae. 283 (1918). The presumption also has been held
inapplicable to courts of inferior jurisdiction. Santes v. Dondero, 11
Cal. App.2d 720, 54 P.2d T64 (1936). There is no reason to perpetuate
this distinction insofar as the courts of California and of the United
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States are coneerned. California’s munieipal and justice courts are
served by able and consclentious judges and are no more likely to act
beyond their jurisdiction than are the superior courts. Moreover, there
18 no reason to suppose that a superior court or & federal court is less
respectful of its jurisdiction when acting in a limited capacity (for ex-
ample, ag a juvenile conrt) than it is when acting in any cther eapacity.
Section 666, therefore, applies to any court or judge of any court of
California or of the United States. So far as other states are concerncd,
the distinetion is still applicable, and the presumption applies only to
courts of general jurisdiction,

§667. Death of Person Not Heard From in Seven Years

Comment. Section 667 restates and supersedes the presumption in
gubdivigion 26 of Code of Civil Procedure Section 1963.

518~




