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w34(L) lo/26/64
' Memorandum 64%-73

Subject: Study No. 34{L) - Uniform Rules of Bvidence (Preprint Senate
Bill No. 1 - Division 2. Werds and Fhrases Defined)

We have received no comments on Diviaicn 2, There are a few details,

hovever, that need attention:

§ 120. The words "special proceedings of & civil nature and” seem unnecessery,
and their inclusicn in the section tends to imply that the word "sll" does not

really mean all. We suggest that the words be deleted,

§ 175. We suggest that the term "public entity” be added to the list of things
included in the word "person'. The term “person” seems intended to include a
"public entity” when the term 1s used in the Evidence Code (exeept, of courae,
vher: the term 15 so used that ii can refer only to & natural perscn). See,

Tor example, Section 91l.

§ 190, The definition of "proof” appgars defective. ,!J.‘he:ﬁ.efinitiun 13 "the
effs:t of evidence"; but that definiticn does not indicate sufficlently what
the rature of the effect of the evidence must be. What we actually mean

by the defined term is the establishment of a degree of belief concerring a
fact in the mind of the person or persons who are required by lew to determine
the fact, Alihough we use the term "proof” in this sense in several pimces in
T~ Tvidence Code, we also use the word "proof” in en undefined scuse Jn some
_Aaces. . ?or example, the term "order of proof” is used in many placer to refer
to the order of presenting evidence, In most places, we do not think th=re
cen be any confusion over the meaning of the term "proof" in its context.
lence, we think that the definition might b= ~liminated without harm. It
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should either be eliminated or be revised to express more accurately what is
meant, If the definition is eliminated, we suggest that Section 1224(d) be
modified to yead:
(2) The evidence is offered either after {sres#] the court is persuaded
of the existence of the relationship between the declarant and the pariy

or, in the court's discretion as to the ordex of proof, subject to such
proot.

If Section 190 is retained, ve suggest that It be reviased to resd:

190, "Proof" is the estabdlishment by evidence of a requisite
degree of bellef concerning a fact in the mind of the trier of fact
or the cowrt, whichever is required to determine the fact,

§§ 195, 200, The definition of "publiec entity” 1s not specifically limited

to public entities in the United States., The defining words seem to indicate,
however, that the definitiop does not include a foreign natiocn or foreign
public emtities. At times, In ihe Evidence Code, we seem to have used the term
with the understanding that it is limited to public entities in the United
States. This, we think, was the imtemt in Section 152(b). At other times,
such a restrictive use of the term "public entity" sép@s qot tod#ve bee_':i
intended, Por example, Section 951 is probably intended to extend the
_attorney-client privilege to foreign public entities a.s veil a8 domestic.
Ve a::er uncertain whether Sections 10O et uaq: were intended to econfer
an official information privilege on foreign governments, We think that the
right to cross-examine an adverse party and his employees under Sectior. 776
was probebly intended to permit ercss-examination of the emplayees of &
'._-eignzz\'pﬁ'blic entity if such an entity beceme a party to Cellfcraia litigation
To eliminate these wncertainties, we suggest thai the definition of
"public entity" e revised to include the Umited States and foreign nations

as well as the other political entitles lirted. In the text of the Evidence
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Code, if a more confined meaning is desired it should be expressly stated.
e think the Bvidence Code will be more essily understoond if there ia not
an artifisial limitation on the meaning of the word in the definitions
and if any limitations on the meaning of the word are expressed in the
section where the term is used. If this change is made the Commission
should consider what confarming revisions are needed in the remalnder of
the Evidence Code. The pertinent sections together with the staff recoumen-
dations appear below:

§ 195. Delete "of the United States or”.

§ 200. Amerd to read:

200, "Public entity” meens a netion, state, county, city and
county, ecity, district, public authority, public agency, or any
other political subdivision or public ccrporation, vhether foreign
or domestie,

§ 311l. Delete "govermmental subdivision of" and insert "public entity in,
§ koa(o), a‘ Leave unchanged., (We recommend no change beesuse Section
452(b) merely indicates thet the metters listed are Qetermined by the
julge alone 88 matters of lav. ‘The brosd use of "public emtity" is
thus consistent with Section 311.]

§ L52(f). Delete "governmental subdivisions of" and insert "public
entities in", |

§ T76. On page 35, lines 21 and 22, we recommend no change.

% We reccammend no change,

| §_2§_1_._ Delete "the United ‘Staten and" from line 51,

§ 95:!«1!. On line 26, we recommend no change.

§ 1006. On line §, we recammend no chenge.

§ 1026, On line 19, we recommend no change.
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§ 1040-42. The terms "public employee" and "public entity™ appesr

as follows: page 51, line 51; page 52, lines 1, 5, 15, 20, 23,
2.5, 30, 42; page 53, lines 1, 4, 9, 12, and 16, Ve rccommeri no
change except on lines 1 and 25 of page 52, vhere "(including the

United _Sta.tea)" should be deleted.

§ 1280, Delete "of the United States or a public entity" on line 38.

§ 128L, We recomend no change.

§ 1290(b). Add “in the United Stetes" at end of subdivision. [We think
this was the Commission's intent.)

§ 1452, We recommend no change in lines 38-39, 40, and 1. In line
4, we suggest that "governmental subdivision of" ve deleted and that
"public eumtity in" be inserted.

§ 1453. We recommend no change in line 52 of page 68 apd line 1 of

§ 1454, Cn line 8, ve suggest that “gcvernmen‘bal su‘bdivisicn of" pe
deleted and that "public entity in" be inserted.

§ 1506, We recommend no change.

_§_i_'_539_._ We recommend no change in lines 33, 42, 48 and 49 of page 70.
[see § 1600,)

§ 1532. We recommend no change in line 26, [See § 1600.}

§ 1600. We recommend no change in line 46, [On line 42 of page 70,
line 26 -of page T1, and line 46 of page 73, the words "governmental
su‘bdivisit.m" are used., These might be changed to "public entity". Tha
sections involved all create presumptions relating to the authenticity
and the efficecy of copies of cartair; writings in official custedy. Om

the pertinent lines, the office invelved is an office of a foreign |
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government of some sort. The words "governmental subdivision" ipdicate
that the office derives its suthority from the nation or state and

not from some locelly organized district or municipel c;rpora.tion.

The substitution of "publie entity" would broaden the nuvber of offices
to vhich the sectlons relate., Although we dc not feel strongly about

the matter, we recomsend no changes in these lines.]

§ 210, We think that the metter in parentheses is inaccurate because we do
not think that the credibility of a witness is a fact of conseguence to the
determination of the action. BEvidence bearing on the eredibility of &
witness who hes btestified to a fact of consequence to the determination of
the action, however, is evldence having a tendency in reason to prove or
disprove such & fact and is therefore "relevant evidence" within the mezning
of the pection. Under the section as 1t is now drafted all evidence bearing
on the credibillity of a witness seems to be “"relevant evidence" even though
the witness, because of loss of memory of any other resgon, haa glven no
testimony concerning any matter that 1s of consequenée to the action. We
reconmend that Section 210 be revised to resd:

210. "Relevant evidence" means evidence, including evidence

relevant to the credivility of a witness or hearsay declarant, having any

tendency in reason to prove or disprove eny disputed faet thet is of
consequence to the determination of the actlon,

§ 225. We heve removed the comma following the word "expression" in line Lo,

§ 235, We recommend the substituticn of “"includes" for “means” in line ki
'Eecauae a referee, couwrt camissicner, or similar officer may sometimes dbe
the irier of fact. We are changing the word "it" in line 45 to "the court"
because the antecedent of the proncun "it" is scmevhat -incertaln,
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§ 250. The New Jersey revision of this definition is as follows:

Rule 1, (12). Writing.

"Writing" means handwriting, typewriting, printing, photostating,
photography and every other means of recerding upon any tangible thing
any form of camunication or representation, including letters, wards,
pictures, sounds or symbols, or combinations thereof, provided thal such
recording §s (a) reascnsbly permanent and (b) readable by sight. When
information or data is recorded by means of a generally accepted method
or system, which is operated with sulteble controls to sefeguard the
reliabllity and accuracy of the information or gate, and which is eguipped
with means for providing a reproduction that is a "writing”, such re-
produetion shall be treated as the equivalent of the information or date,
notwithetanding that the form of reccording does not itself constitute a
"writing" as defined by this rule.

This is the definition recently adopted by FNew Jersey as part of ita rules
of evidence. You will note that the New Jersey definition apparently
excludes scund recordings. It also includes TBM punch cards and other forms
of electronic date processing by specific deseription., The practlcal effect
of the definition on our code would be to preclude sound recordings from
being introduced under the business or officilel records exceptions to the
hearsay rule and to take such recordings ocut of the operation of the
authentlcation and best evidence requirements of Di\fision 1l. Ve do not
recommend adoption of the definiticn, |

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary




