#34 9/2/6L
Memorandum 6he68

Subject: Study No. 34(L) - Uniform Rules of Evidence (Evidenee ﬂod.e-
Amendments, Repesls)

There is attached to this memorandum two cpgies of commente relating to
the propoeed revisions of statutes other than the Evidence Code that will be
contained in our proposed bill. For the most part, the revisions commented
upon are contained in the amendments and repeals portion of your folder con-
taining the proposed Evidence Code. 7You will receive in the near future the
galleys for the preprioted bill, and they will contain any sections thet do
not appear in the materials you now have. Please mark one copy of the comments
and return it to the staff.

The revisj.ons indicated reflect, for the most part, actions taken by the
Commission. A few adjustments have been made to correct refere_nces, ete., in
sectione not considered by the Commission. In addition, a Tew substanﬁive
revisions or repeals had to be made without Commission action in order to have
the bill printed.

The following matters should be noted:

Inpignificant sdjustments.

We can find no record of Commission action on the following sections. 'The
adjustments are minor, however, and we helieve no policy gquestions are invol.ea.
Bus. & Prof. C. § 25009, C.C.P. §§ 1, 125, 2009, and Govt. C. § 19580,

There 1s an incorrect referencé on page 1523. The Section 447 appearing
in the margin should be Section L4h6.

Policy questions.
In addition to the foregoing, we can find no record of Commissiom action
on the following sections where some polic:," considerations may be present:

C.C.P. § 1947. This section was presented a.t the last meeting; but =t the
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time there were only four Commissioners present and the matiter was passed with-
out action.

Frofessor Degnan recommends repesl of the section. B8See Study pp. 152-193.
The section appears to have been enacted originally to meet the requirement of
the "shop~book" rule that an entry be an origilnal entry. The business-records
exception does not require originality of entry so long as the entry was made
at or near the time of the fact recorded.

Fhe section might be considered an exception to the best evidence rule,
but it is difficult to conceive of a case to which it might be applied. If the
entry 1s sought to be proved under the businees records exception, the best
evidence rule merely requires the production of the particular entry that is
scught to be proved under the busiress records exception whether or net that
entry is an original. If the entry is socught to be proved because 1t is itself
material, then the best evidence rule reguires the introduction of the particuler
entry that 1s materisi--whether or not that entry is an original.

Accordingly, we think that the section msy be repealed without harm. If
it is retained, however, we suggest that it be complled in the best evidence
article.

C.C.P. § 2066. This section is dlscussed at pp. 159-160 of Professor

Degnan's study. BHe recommends that the section be retained; but he fecommends
that 1t be left in the Code of (ivil Procedure along with the surrounding sec-
tions relating to witnesses. See Study, p. 161, and this memo, below. We
deleted the section on the ground that it covers the method of interrogation,
which ig also covered by Section 765.

Penal C. § 939.6. We can find no record of Commission action on the amend-

ment proposed. The revision seems necessary, however, to make sense cut of the

gection.
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Unrepealed sections.

In Part VI of Professor Degnan's study, several sections are discussed.
Most of these have been considered, but we can find no record of Commission
action upon 8 few of them that are listed below.

C.C.P. § 1878. A witness 1s a person whose declaration under oath

is received as evidence for any purpose, whether such declaration
be made on oral examination, or by depoeition or affidavit.

Frofessor Degnan's recommendation is to compile the section in Division 2
of Evidence Code. The section is unnecessary; and Professor ﬁegnan indicates
that if there were nc such section in existence, it would be unnecessary to
create one. The sectlon, therefore, could be repealed without harm. All the
remaining sections in the chapter in which it appears have been repealed hecause
they are superseded by the Evidence Code. We left the section in the Code of
Civil Procedure because there are scme remalring provisions in that code relating
to witnesses. See §§ 1985-1597.

C.C.P. §§ 2002-2005. Although it is not altogether ciear, apparently

Professor Degnan recomeends the repeal of all of these sections. Section 2002
states but a truism. Section 2003 should be moved to the affidavit article
immediately following. Section 2004 is unnecessary in light of the Discovery
Act; and Section 2005 is unnecessary in the light of C,C.P. Section 1846, which
has been recodified in Evidence Code Sections T10 and 711;

Professor Degnan also suggests, however, that there are no essential
changes to0 be made iIn this article. Hence, we left it unmodified.

C.C.P. §§ 2009-2015.6. Professor Degnen recommends that these sectious,

which comprise an artlcle on affidavits, be left unchanged in the Code of Clvil
Procedure. {(He recommends a minor adjustment in Section 2009 which has been
mede in our proposed bill.)

C.C.P. §§ 1985-1997. The sections prescribe the preccedure for compelling
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witnesses to ettend ari tectify. Profescor Teraan roccrrends that they be
left in the Code of Civil Procedure because they relate to many proceedings
other than judicial proceedings. He recommends the addition of a section to
the Evidence Code, however, reading:

The provisions of the Code df Civil Procedure governing the

attendance and testimony of witnesses and the production of books,

documents, or things under their contrel shall apply to proceedings
subject to this code.

We think, however, that such an additlion is unnecessary. Nothing in the
Evidence Code implies that the provisions of the Code of (ivil Procedure are
not applicable to everything they may be applied to.

C.C.P. §§ 2064-2070. Professor Degnan recommends the retention of these

sections, except Section 2065, in the Code of Civil Procedure. He recommends

repeal of Section 2065. We have followed his recommendstions except insofar

as Section 2066 is concerned. See'above.

Respectfully submitted,

Joaeph B. Barvey
Asglatant Executlve Secretary
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BUSINESS AND PROFESSICONS CODE

Section 290k (Repealed)
Corment. Sectlon 2904 is superseded by Evidence Code Sections 1010-1026.

Section 5012 (Amended)

Comment., The deleted langusge in Section 5012 is incongistent with Evidence
Code Section 1452. See the Comment to that sectior.

Section 25009 {Amended)

Commuent., This amendment merely. changes the obsolete referwnces in the

section,
CIVIL CODE
Section 53 !gnﬂ.eﬂ!

Comment. This revision of Sectlon 53 provides, in effect, that the judge
may take judicial notice of the matter specified in subdivieion {c¢) and is re-
quired to take such judicial notice if he is requested to do so apd the parties
pupply him with sufficlent information. See Evidence Code Sections 452 and 453

and the Comments thereto.
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Bection 184.5 (Added)

Comment., Section 164.5, whicl - a new section added to the Civil
Code, states existing fdecisionn) g statwiory law., The presumption
stated in the first sentere o0 Section 1645 is established by a number
of Califorstia eases, It plages upon the person asserting that any prop-
erty is separate property the burden of proving that it was acquired by

gift, devise, or descent, or that the consideration given for it was sep- -

arate property, or that it is personal injury damages, or that for some
other reason the property is not commnmity property. E.g., Rozax v,
fozan, 49 Cal. 24 322, 317 P.2d 11 (1957); Meyer v, Kinzer, 12 Cal.
247 (1859). See THE CaLiFor¥ia Famity Lawver § 4.8 (Cal. Cont. Ed.
Bar 1961).

The sceond sentence of Sectionn 164.5 also states existing case law,
E.g., Estate of Rolls. 193 Cal. 524, 226 Pac. 608 (1524); Aleyer w.
Kinzer, supra.

The third sentence of Section 164.5 states the apparent effeet of aub-
division 40 of Code of Civil Procedure Seetion 1963. The meaning of
subdivision 40, however, is not clear, See 4 WrrriN, SuMMary or Cazx-
PORNIA Law, Community Property § 26 (Tth ed. 1960) ; Note, 43 CaL.
L. Rev. 687, 600-691 (18535}, '

Bections 193, 194, and 185 (Repealed)

Comment, Sections 193, 104, and 195 are superseded by the more
aceurate statement of the presaumption in Evidence Code Section 681.
Sce the Comment to that section.

Seotions 3544-3548 (Added)

Comment, Sections 3544-3548 are new soctions added to the Civil.

Code and are compiled among the maxims of jurisprudence. Sectiona
3544.3548 restate the provizions of subdivisions 3, 19, 28, 32, and 33 of
Code of Civil Procedure Section 1963 and supersede those subdivisiona.
The maxims are not intended to qualify any substantive provisions of
law, but to aid in their just application. CIVIL CODE § 3509,

.
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Section 1747 (Amended)

Comment. Secticn 1747 hat been cmended morely to cubsiliute a reference
to the pertinemt section of the Ividence Code for the selerence to tle
sypevseted Code of Civil Procedure sectioni

Title of Part IV of Code of Civil Procedure (Amended)

Comrent. The title of Part IV hins been changed to reflcct the fact that the
evidence provisions contained therein have been superseded by the Evidence Code.

Section 1823 (Repealed)

Comaent. Section 1823 is superscded by the derinition of "evidence" in

Evicence Ccde Section 140;

Section 1624 {Repealed)

Comment. Sectilon 1824k 18 substantielly recodified as Evidence Code
Sacticn 140.

Section 1825 (Repealed)

Comment. Section 1825, which merely states in general terms the content
of Part IV of the Colle of (ivil Procedure, serves no useful purpose. No case

has been found where the sectlon was pertinent to the decision.

Section 1826 (Repealed)

Comment. Section 1826 contains an insccurate description of the normal
S ———————— b
burden of proof: It is superseded by Division 5 (commencing with Bectlon 500)

of the Evidence Code:

Section 1827 !M led)

Comment. Section 1827 is superseded by the definition of "evidence" in

Evidence Code Section 140. Although judicial notice is not included in the
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definition of "evidence" in Section 140, the subject is covered in Division &
{ commencing with Section 450) of the Evidence Code. See also EVIDENCE CODE
§ 145,

Section 1828 (Repealed)

Comment. Section 1828 attempts to classify evidence into a mumber of dif-
ferent categories, each of which in turn 1e defined by the sections that follow,
i.e., Sections 1829-1837. This very elaborate classification system represents-
the analysis of evidence law of a century ago. Writers, courts, and lawyers
today use different classificatioms arc different terminology. Accordingly,
Section 1828 1s repealed. To the extent that the texms defined in Sections 1829
through 1837 should be retained, those terms are defined in the Evidence Code.
See, e.g., EVIDENCE CODE § 410, defining "direct evidence."

Section 1829 (Repealed)
Comment. Sections 1629 and 1830 serve no definitional purpose in the

existing statutes and appear to state a "best evidence rule" that is inconsistent
with both the Bvidence Code and previcusly existing law. See EVIDENCE CODE
§§ 1500-1510.

8ection 1830 (Repealed)
Corment. See the Comment to Section 1829.

Section 1831 i Repealed)

Comment. Section 1831 ie substaniielly recodified.as cvidence Code Section
410, The term "direct evidence", which is defined in fcetion 1831 is not used
in lar: IV of the Code of Civil Procedure except in Section 184k, Seotfon 184L

is alsc repealed snd its substance is contained in Ividence Code Section 411,
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Section 1832 (Repealed)

Congment. "Indirect evidence” as defined in Section 1832 is more commenly
knevn as circumstantial evidence. The defined term has no subetantive signiﬁ;
cence insofar as either the Code of Clvil Procedure or the Evidence Code is
concerned, for under either statutory scheme circumstantisl evidence, when
relevant, ie as admisslible as direct evidence. The defined ter:ﬁ 18 used in the
Code of Civil Procedure only in Section 1957 {also repealed), which merely |
classifies indirect evidence am either inferences or preswmptions.

The repeal of Section 1832 will not affect the instructions that are to be
glven to the jury in eppropriate cases as to the difference between direct and
clrcumstantial evidence. Nor will the repeal of this section affect the case
law or other statutes relating to what evidence 1s sufficlent to sustain a

verdict or finding.

Section 1833 (Repealed)
Comment. Section 1833 is inconsistent with Evidence Code Section 602.

Section 1834+ (Repealed)

Comment. The substance of Section 183k is stated ms & rule of law, rather

than as & definition, in Evidence Code Section 403 {b).

Section 1836 (Repealed)

Comment. Section 1836 serves no useful purpose. The defined term is

not used in eilther the Evidence Code or in the existing statutes.

Section 1837 (Repealed)

Corment. Section 1837 is unnecessary. The defined term is not used ‘r th:

Bvidence (Code or in existing statutes.
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Section 1838 {Repesled)

Comment. Section 1838 is unnecessary. The defined term is not used in
the Evidence Code or in existing statutes. The repeal of Section 1838 will
have no effect on the principle that cumilative evidence may be excluded, for
that principle iz expressed in FEvidence God.e Section 352=-without, hcwever,

using the term "cumlative evidence".

Section 1839 (Repealed)
. Comment. The definition of 'borrobarative evidence" in Section 1839 (which

requires corroborative evidence to be evidence "of & differemt character") 1s
inconeistent with the case law that has developed in California which hasg not
required that corroborating evidence be of a "different character". The repeal
of Section 1839, therefore, will have no effect on the interpretation of the
gections in various codes that require corrcoborating evidence; the case law tha_.t
has developed under these sectiong will contimue to determine what constitutes!
corroboreting evidence for the purposes of the particular sections. |

One out-dated case indicates tﬁa.'t an instruction on what constltutes
corroborating evidence is adequate if given in the words of Section.‘lBSQ.

People v. Sternmberg, 111 Cal. 11, 43 Pac. 201 (1896). See also People v.

Monteverde, 11 Cal. App.2d 156, 244 P.2d k7 (1952). On the other hand, recent

cases do not cite or rely on Section 1839 in defining what constitutes corroborat-

ing evidence, and Californis Jury Instructions, Criminal, provides deﬁnitions"'
of corroborating evidence derived from the casge law rather than from Section
1839. See, £.8., CALJIC {24 ed. 1958) Nos. 203 (Rev.) (possession of etolen
property), 235 {Rev.) {possession of stolen propérty), 592-C (Rev.) l(a.ho::-.i'.j.m:t}f
766 (perjury), and 822 (Rev.) (corroboration of testimony of accomplices). See
CONTINUING EDUCATION OF THE BAR, CALIFORNIA CRIMINAL LAW PRACTICE W73-L77 (1964);
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Tentative Recommendation and a Study Relating to the Uniform Rules of Fvidence

{Article I. General Provisions), 6 CAL. LAW REVISION COMM'N, RER, REC. & STUDIES
1, 56-57 (1964).

Section 1844 (Repealed)

Conment. Section 1844 is recoditied as Evidence Code Section L4l1l.

Section 1845 [Repealed)

Comment. Section 1845 is superseded by Evidence Code Sectioms 702, 800-801,
and 1200.

Section 1845.5 (Repealed)

Comment. Section 1845.5 is recodified as Evidence Code Section 830.

Section 1846 {Repealed)

Comment. Section 1846 is recodified in substance in Evidence Code Sectinng
Ti0 and 711.
Section 1847 (Repealed)

Comment. Section 1847 is inconsistent with the definition of a presumption
in Evidence Code Section 600. The right of & party to attack the credibility of
a witness by any evidence relevant to that issue is assured by Evidence Code

Sections 351, 780, end T85.

Section 1848 {Repealed)

Comment. Insofar as Section 1848 demls with hearsay it is superseded by the
hearsay rule, stated in Evidence Code Section 12C(C, and the numerous exceptions |
thereto. If Section 1848 has a broader application, its meening is not clear
and its possible applications are undesirable; hence, there is no justification

for retaining tke section.

Section 1849 {Repealed)

Comment. Section 1849 is superseded by Evidence Code Section 1226.
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Section 1850 (Repealed)

Comment. Inscfar as Section 1850_ relates to hearsay, it is superseded by :
Evidence Code Sections 1240 and 1241, which provide exceptions to the hearsay '
rule for contemporaneous and spontanecus declarations. Insofar as Section 1850
relates to declarstiona that are themselves material, the section is uﬁnecessazw;
for inasmich as BEvidence Code Sections 225 and 1200 make clear that such declara-
tione are not hearsay, they are admlssible under the general principle that

relevant evidence is admissible. See EVIDENCE CODE §§ 210, 351.

Section 1851 (Repeaied)

Comrent. BSection 1851 is superseded by the exceptions to the hearsay rule

stated in Evidence Code Sections 1225 and 1302.

Section 1852 {Repealed)

Comment. Section 1852 is superseded by the exceptions to the hearsay rule
stated in Article 11 (commencing with Section 1310} of Chapter 2 of Division 10

of the Evidence Ceode.

Section 1853 (Repealed)

Comment. Section 1853 is an imperfect statement of the declaretion against
interest exception to the hearsay rule and iz superseded by Evidence Code '

Section 1230. See the Comment to that section.

Section 12854 (Repealed)

Corment. Section 1854 1s substantially recodificé as :vidence Code Sectiop
3%0. :
Section 1855 {Repealed)

Comment. Section 1855 is superseded by Evidence Code Sections 1500-1510C.
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Section 1855a (Repealed)

Comment. Section 1855a is reccilfied as Evidence Code Sectlon 1601,

Section 1863 {Repealed)

Camment. Section 1863 1s superseded by Evidence Code Sectlon 753.

Section 1867 {Repealed)

Comment. Section 1867 is based on the obsolete theory that some allegations
are necessary that are not material, 1.e,, essential to the claim or defense.
CODE CIV. PROC. § 463. Secticn 1867 provides that only the material allegations

need be proved. Since the section is obsolete, it 1s repealed.

Section 1868 (Repealed)

Comment. Sectlon 1868 is superseded by Evidence Code Sections 210, 351,

and 352.

Section 1869 (Repealed)

Comment. Section 1869 is inconsistent with and superseded by Evidence Code
Sections 500 and 510. Moreover, it is an inaccurate statement of the manner in

which the burden of proof is allocated under existing law.

Section 1870 (Repealed)

Comment. Section 1870 is superseded by the provislons of the Evidence Code

Indicated below:

Sectlion 1870 Evidence Code
{supdivision) {section}
1 210, 351
2 1220
3 1221
4 (first clause) 1310, 1311
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Section 1870
{sutdivision)

L (second clause)
4 {third clsuse)
5 (first sentence)
5 (second eentence)

6
T

8
g (first cleuse)
9 {second clause)
10
1l
i2

13
1k

15
16

Section 1871 (Repealed)

Evidence Code
{sectior)

1230

12h2

1222, 1224

1225, 1226, 1230

1223

1240, 1241 (See also the
Comment to CCDE CIV,
PRCC. § 1850)

1290.1202

720, T22, €00, E01, 1M16

720, 724, 801

870

1314, 1320-1322

Unnecesgary { See CODE
CIV. PRCC, § 1861 and
CIV., CCDE §§ 164k, 16u5,
See also CCM, CCDE '
§ 2208.)

1322, 1313, 1320

1500-1510

210, 351

210, 780, 785

Comment. Section 1871 is recodified as Evidence Code Sections 724 and

730-733.

Section 1872 (Repealed)

Comment. Section 1872 1s recodified in Evidence Code Sectlions 722 and 802,




C

Section 1875 (Repealed)

Comment. Section 1875 is superseded by the provisions of the Evidence Code

indicated below:

Section 1875 Evidence Code
{subdivision) {section)
1 | 451(e)
2 451(a)=(4), 452(a)-
(£)
3 hsl(a)-Ed), 452(a)-
c), (e
4 ks2(r), 453
5 1452
6, 7, and 8 1452-1454 (official

signatures and
senls); 451(f),

452(g)(b){remainger
of subdivisions)
9 451(r), 452(g)(h)
Next to last paragraph Lsh, 455
1ast paragraph AL

Section 1879 (Repesled)

Comment. Insofar as Section 1879 declares all persons to be competent
witnesses, it is superseded by Evidence Code Section T00; 1lnsofar as it requires
perception and recollecticn on the part of the witness, 1t 1s superseded in
part by Evidence Code Sections 701 and T02. Imsofar as it is not superseded
by the Evidence Code, Section 1879 treats matters of credibility as matters of

competency and is, therefore, disapproved.
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C Section 1880 (Repealed)

-?c:x-sa:s n

Comment. Sundivisions 1 and 2 of Section 1880 are superseded by

Bvidence Code Seetions 700-702,

Subdivision 3 of Section 1820 i the California version of the so-
~ealled D2ad Man Statnte. Dead Man Statutes provide that one engaged
in litigation with a decedent’s cstate cannct be & twitness as to any
matier or faet oceurring before the decedent’s death. These statutes
appear to rest on the belief that to permit the survivor to testify in the
proceeding would be unfair because the other party to the transaction
is not available to testify and, henes, only a part of the whole stary
can be developed, Becauss the dead cannot speak, the living are also
silenced out of a desire to treat both sides equaily. Sce gererally Moul
v. McVey, 49 Cal. App.2d 101, 121 P.24 83 {1842} ; Recommendation
and Study Relating to the Dead Man Statute, 1 QAL Law Revision
C{:-;m w, Rep, Rec. & Stubms, Recommendation and Seudy at D-1
(1857).

Bubdivision 3, which is part of a statute containing the rules relating
to the ineompetency of infants and insepe persons, would appear to
he a provision rélating to eompeteney. Put this subdivision hag, in
effect, become a rule of privilege, for the conrts have permitted the
executor or administrator t0 waive the beneflt of the snbdiviston, See,
e.q., MeClenakan v, Keyes, 188 Cal. 574, 206 Fac. 454 (1822).

In 1957, the Commission recorimendad the repeal of the Dead Man
Statute and the ensctment of & statute providing that ia eertain speci-
fled types of activns writien or orsl statements of & deceased person
made upon his personal knowledge were not to be excluded as hearsay.
Sen Bonemmendation ard Study Belaiing to Tihe Dead Man Statute, 1
Cal. Law ReEvision Comm’N, Rzp, Reo. & Srypres, Recommendation
end Study at D-1 (1957}, The 1957 recommendation has not been

. enacted &s law. For the legislative history of thiy measure, gee 1 Car.
Yaw Revision Comy’x, BRer., Ree. & Srupms x (1957).

-‘Although the Dead Man Statute nudoubtedly euts off soma fctitions
claims, it vesults in the demial of just claims in a substantial sumber
of eases. As the Commission’s 1047 recommendation and study demon-
strates, the statute balances the sesles of justice unfairly in favor of
decedents’ estates. See 1 Carn Liaw Revisiow Coumu's, Rep, Reo. &
Stupiss, pp. D-6, D-43 1o D45 {3537}, Moreover, it heas Leen nrodue-
tive of mneh 11t1g&t10n ; vet, many questions gs to ite megning and effect
gre still unanswered. For these reascns, the Commission agein recom.
mends that the Dead Man Statute be rcpealed.

However, repeal of the Dead Ban Btatute alone would tip the seales

-unfairly against decedents’ estates by subjecting them to elaims which
conld have been defeated, whoily or in part, if the decedent had lived
to tell his story. If the lwmg are to be perm:tted to testn‘y, some steps
ought to be taken to permzt the dacedent to testify g :

‘the grave. This o

. tiumowe statement of & decease

an gxecutor or administrator uponja claim or demand against the eatate
of such deceased PerseiL. This hearsay exdeption is more limited than
that recommended in 1957 and will, it is believed, meet most of the
ohjections made to the 1957 reco mendatmn

otkoted

n anp action or proceeding against -

in Evwdence Cede.

sciiion vl €0

grbu‘.de a \iwmited

heRvs exception
sy ercept




Section 1801 {liepealed)

Conment, Sechion 1881 iz superseded by the provisions of the

Evidence Code indicsted below.

Subdivision 1. Subdivision 1 of Section 1881 is superseded by

Evidence Code Sections 970073 and 980-S87. Under subdivision 1 of

Sectiom 1881~

— ~—— and Section
1322 of the Penal Code, a marriad person haz a privilege, subject to
certgin axceptions, to preveni his spouse from testifying for or against
him in a civil or eriminal action to which he is & perty. Section 1322
of the Penal Code also pives his spouse a privilege not to testify for
or againgt him in a eriminal action to which he iz a party.

The “for” privilege. The Commission has coneluded that the mari-
tal testimonial privilege provided by existing law as to testimony by
ong spouse for the other should ba abolished in both civil 2nd eriminal
actions., There wounld appear to be no need for this privilege, now given
to 2 party to an action, not to call his spouse to testify in his favor.
If 5 case can be imagined in which, e party would wish fo avail himself
of this privilega, he eonld achieve the same resnlt by simply nat ealling
hig epouse to the stand, Nor does it seem desirable to centinue the
present privilege of the nonparty sponse not {o testify in faver of the
party spouse in a criminal aetion. It is difficuit to imagine & case in
which this privilege world be claimed for cther than mercenary ot
spiteful motives, and it preeludes seeess to evidence which might save
an innocent person from convietion. ,

The “agninzt” privilege. Tnder existing law, either sponse may
claim the privilega to prevent one sponse {rom testifying againat the
other in a criminal action, and the party spouse may claim the privilege
to prevent his spomse from testifying against him in a eivil action.
The privilege undar ven exclusively to the
witness spouse becanse he instead of the party spouse is more likely to
make the determination of whether to elaim the privilege on the basis
of itz probable effect on the mazitel relationship, For example, beaguss
of ‘his interest in the ouicome of the action, » party spouse would be
nnder congidersble temptation te claim the privilege aven if the mar-
riage were already hopelassly disrupted, whereas » witness spouse
probably would not. Illusirative of the pessible misose of the existing
privilege is the recent enss of Peeple v. Wyrd, 50 Cal2y T2 823 P24
T77 (1958), involving 2 defendant who murdered his wife’s mother
and 18-year-old sister, He had threatened to murder his wife—and it
seere likely thet he would have done s¢ bad shie not fled. The narital
relationship was se thoroughly shattered as it eould have been; vet,
the defendant was entitled to invoke the privileze io prevent his wife
from testifying, In snch a situation, the priviiege does not serve at all

+ its true purpose of preserving s marital relationship from disruption:

' it sarves only as an obstacla to the administration of justiee.

E.\!HQ'ICﬁ!
Section

Code
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Subdivisions 2-6.

Subdivisions 2-6 of 1881 are superseded by provisions of the Evidence Code

indicated below:

Gt et
2 950=962
3 1030~1034
L 9%0-1006, 1010-1026
5 1040-1042
6 1070-1072

Section 1883 {(Repealed)

Commernt. Section 188'3 is superseded by Evidence Code Sections T03 and 701I-._

C Section 1884 {Repesled)

Comment. Section 1884 is superseded by Evidence Code Section 752.

Section 1885 (Repealed)

Comment. Section 1885 is reccdified ms Evidence Code Section 754.

Section 1893 (Amended)

Comment. The language deleted from Section 1893 is umnecessary in view of

Evidence Code Sectlons 1506 and 1530.

Section 1901 [Repealed)

Comment. Section 1501 is superseded by BEvidence Code Section 1530.

Section 1903 (Repealed)

Comment. Section 1903 is unnecessary to suppoi-t the validity of statutes,
C for the California courts have said thet statutes are "presumed" to be constitu-

tional. In re Cregler, 56 Cal.2d 30§ 311,363 P.2d 305 307, 1k Cal. Rptr. 289, 291
~1514- \




{1961). TIf Section 1903 is deemed to have an evidentiary effect, it is un-
desirable to the extent that it indicates that the Legislature may exercise
the judicial power of making findings on controverted facts and that such
Tindings are conclusive. As the section is urvecessary to accomplish its
essential purpose, it is repealed. This repeai will not change the law of
Californis relating to the construction or validity of statutes becsuse the

courts have not placed that law upon the footing of this section.

Section 1505 (Repealed)

Comment: . Sections 1305, 1906, 1907, 1918, and 1919 relste to hearsay,
authentication of official records, and tha;beat evidencé&rule. They are super-
seded by Evidence Code Sections 1270-1272; 1280—128#, ih52-lh5h, 1506-1507,
1530, 1532, and 1600. | ‘

Subdivision 4 of Secticn 1918 provides for the authentication of a publish-
ed foreign official journal by evidence that it was comnonly received in the
foreign country as published by the requisite authority. Although no similar
provision appears in the Evidence Code, this and other evidence of suthenticity
not mentioned explicitly in the Evidence Code may be used to authenticate
official writings under the general language of Section 1410, which provides
that the requirement of suthentication mey be met by "evidence sufficilent to
sustain & finding of the authenticity of the writing." See also EVILENCE CODB

§§ 1400 and 1530.

Section 1906 (Repealed)

Commtent. See CJomment to Section 1905,
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<::' Section 1907 (Repealed)

Comment. See the Comment to Section 1905.

Section 1908.5 (Added)

Comment. Section 1908.5 recodifies the rule of pleading stated in sub-
division 6 of Section 1962 of the Code of Civil Procedure. See the Comment to

Section 1962.

Section 1918 (Repealed)

Comment. See the Comment to Section 1505.

Section 1919 (Repealed)

Comment. See the Comment to Section 1905.

(:: Section 1919a (Repealed)
Comment. Sections 1915 and 1915b are superseded by Evidence Code Sections

1315 and 1316.

Section 1919t (Repealed)

Comtent. See the Comment to Section 1919a.

Section 1920 (Repealed)

Comment. Section 1920 is superseded by the business records exception
contalned in Evidence Code Sections 1270 and 1271, by the exception to the
hearsay rle for officlal records and other official writings contained in
Evidence Code Sections 1280-1284, and by vardous specific exceptions to the
hearsay rule that will continue to exist under various sections of the Evidence

Code and other codes.
C
Section 1920a (Repealed)

Comment: Section 19202 1s unnecessary in view of Evidence Code Sections
-1516-




1506 and 1530.

Section 1920b (Repealed)

Comment. Section 1920b is recodified <8 Evidence Code Section 1551.

Section 1921 {Repealed)

Comment. Sections 192) and 1922 are superseded by Evidence Code Sections

1270-1272, 1280, and Sections 1400-1530.

Section 1922 (Repealed)

Comment. See the Corment

Section 1923 {Repealed)

Commert. Section 1923 is
Section 1531.

Section 1924 (Repealed)

Comment. Section 1924 is

relates are repealed.

Section 1925 {Repealed)

Comment. Section 1925 is

Section 1926 (Repealed)

Comment. Section 1926 is

and 1280-128k,

Section 1927 (Repealed)

Comment:. Section 1927 is

Section 1927.5 {Repealed)

to Section 1921.

substantially recodified in Evidence Code

unnecessary because the sections to which 1t

recodified as Evidence Code Section 160L.

superseded by Evidence Code Sections 1270-12T71

recod:fied ap Evidence Code Section 1602.

Comment. Section 1927.5 is recodified «s Evidence Code Section 1605.
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Section 1928 (Repealed)

Comment. Section 1928 is recodified as Evidence Code Section 1603.

Sections 1928.1-1928.4 {Repealed)

Comment. Article 2.1 of Chapter 3, Title 2, Part 4 of the Code of Civil
Procedure consists of Sections 1928.1-1928.k. The sections are discussed

individually below.

Section 1928.1 (Repealed)

Comment. Section 1928.1 is recodified 28 FEvidence Code Section 1282.

Section 1928.2 {(Repealed)

Comment. Section 1928.2 is recodified as Evidence Code Section 1283.

Section 1928.3 (Repealed)

Comment. Section 1928.3 is umnecessary in view of Evidence Codes Sections

1452, 1453, and 1530.

Section 1928.4 (Repealed)

Comment. Section 1928.4 is unpecessary in view of Evidence Code Section 3.

Section 1936 (Repealed)
Comment. Section 1936 is recodified as Evidence Code Section 1341.

Section 1936,1 {Repealed)

Comment. Section 1936.1 is recod.fied os Evidence Code Section 1156.

Section 1937 {Repealed)

Comment. Sections 1937, 1938, and 1939 relate to the best evidence rule

and are superseded by Evidence (ode Sections 1500-1510.
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Section 1938 (Repealed)

Comment. See the Commuent

Section 1939 (Repesled)

Comment. BSee the Corment

Section 1940 (Repealed)

Comment. Section 1940 is

1415,

Section 1941 (Repealed)

Comment, Section 1941 is
Section 1412,

Section 1942 (Repealed)

Jomment. Section 1942 is
Section 1h1k.
Section 1943 (Repealed)

Comment. Section 1943 is
Section 1416,
Section 1944 (Repealed)

Comment. Section 194k is
Section 1h17.
Section 1945 {Repesled)

Comment. Section 1945 is

Section 1946 {Repealed)

to Section 1937.

to Section 1937.

reccdified as BEvidence Code Sections 1413 and

recodified in auhstance a8 Evidence (ode

recodified in asubstance as Evidence (ode

recodified in substance in Evidence Code

recodified in substance as Evidence Code

recodified as Evidence Code Section 1418.

Comment. The First subdivision of Section 1946 is superseded by the

declaration against ilnterest exceptlon to the hearsay rule contained Iin Evidence

Code Section 1230; the second subdivision is superseded by the business records

exception contained in Evidence Code Sections 1270 and 1271; and the third

subdivision is superseded by the business records exception contained in
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Bvidence Code Sections1270-127L, the official records excepticns contained in
Evidence Code Sections 1280-1284, ard the various other exceptions to the

hearsay rule contained elsewhere in the Evidence Code and in other codes.

Section 1947 {Repealed)

EQEEEEE' Section 1947 was & necessary provieion when the only hearsay
exception for business records wes the common law "shop-boock" rule. That rule
reguired that an entry be an original entry in order to qualify for admlssion
in evidence. The business records exception to the hearsay rule contalned in
Bvidence Code Sections 1270 and 1271 does not require that the_entry te an
original entry so long as it was made in the regular courée of the business at
or near the time of the act, condition,or event recorded. As the section no

longer has any significant meaning, it ie repealed.

Section 1948 (Repealed)

Comment. Section 1948 18 recodified in substence as Evidence Code
Section 1451,

Section 1951 {Repesled)

Comment. Section 1951 is superseded by Evidence Code Sections 1451, 1532.

and 1600.
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Section 1953e-1953h (Repealed)

Comment. Sections 1953e-1953h, which ccnatitute the Uniform Business
Records as Evidence Act, are recodified as Evidence Code Sections 1270-1272.

Sections 19531~1953L (Repealed)

Comment. Sections 19531-1953L, which comprise the Uniform Fhotographice
Copies of Business and Public Becords as Evidence Act, are recodified as
Evidence Code Section 1550.

Section 195% (Repealed}

Comment. Section 1954 15 recodified as Evidence Code 391.

Sections 1957-1963 (Repealed)

Comment. Chapter 5 of Title 2, Part IV, of the Ccde of Civil Procedure
consists of Sections 1957 through 1563. Tke sections are cocmmented upon
individually below.

Section 1957 (Repealed)

Comment. Sections 1957, 1556, and 1960 are superseded by Evidence
Code Sections 140 {defining "evidence") and 210 (defining "relevant evidence"),
See “he Comments to EVIDENCE CODE 3% 140 and 210. See 2lso the Comment
to copE cIv. PROC, § 1832.

Section 1958 (Repealed)

Comment, See the Comment to Section 1957.

Section 1959 (Repealed)

Comment. Section 1959 is superseded by Evidence Code Section 600.

Section 1960 {Repealed)

Comment. See the Coment +o Section 1957.

Section 1961 (Repealed)

Comment. Section 1961 is superseded by Chapter 3 {commencing with
Section 600) of Division 5 of the Lvidence Code, which prescribes the nature

and effect of presumptions.
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Betion W550 (Repanind)

. Comment. Subdivision 1 of Bection 1962 is repealed because it
]}as little meani~r, ~ither az a rule of spbstantive Yaw or as g rule of
evidence ., . "0 Jewpes v Gurghon, D1 Cal2d T1o, T3a, 306 P24 492
501 (1959). F y L . i ) Ay ol FViN }:92,
Subdivision= 2, 8, 4, rud & are supereoded by BEvidense Tode Seetiong
621-624. ’ '
~ The first clause of subdivision £ states the meaningless truism that
jndgments are conclusive when Jegiared by law to Yo ecnclusiva. The
pleading rule in the next two clanses has been vecodified as Section
19085 of the Code 'of Civil Procedure.
_ Subdivision 7 is merely a cross-refercnee section to sll other presumyp-
tions declared by law to be conelnsive. This subdivision is cnuecessary.

flection 1983 (Repealed)

Comment. Many of the presumptions listed in Section 1063 &re
classified and restated in the Bvidence Code. A few have bien recodi-
fied as maxims of jurisprudence in Part 4 of Divislon 4 of the Civil
Code. Others are not contiaued at all. The disposition of each sub-
division of Section 1963 is given in the table below. Following the
table are comments indicating the reasons for repesling thoess provi
sions of Section 1943 that are not continued in Celifornia law,

Heotion 1063
{subdivision} Superseded by
Fivigonee Code Seetion 520

2 Not continned .
3 Civil Cote Sectlon 3544 (added In this recommendation)
4 Eviilatiee Cote Seotion B21 ’ .

4 . Not cantinucd

£ . Mot eontinued

T Fvidlenee Codle Seption 631

& BEvidence Code Rection 432

9 Bridence Code Redtion 633

id - Tvidenee Code Section GA0

11 Bridence Code Roction 437

12 . Fridenes Cole Section §38

13 - Evtlenes Code Section Gdd

14 ’ Not enntinned]

15 Evitence Cole Section Gt

el Rvillence ('ole Section 04

i1 Tviderer Code Bection 63D

18 . Not continuad . -
1 Civll Code Section 3546 {added in this Tecommendation)
2 . ot continued

21 Commercinl Code Sections 3308, 3307, and 3408

22 Not eontinaed

24 Evidener Code Section G40 ’

24 . Erklence Cocde Section 611

25 Not tontinued

26 Iridence Code Section 657

gg Nat continred

Civil Cade Sectlon 5548 (added in this recommendation)

at] . Not continued

20 wnt continned

a1 Tivideare Code Section G131 ..
o2 Civi! Conle Rection 3547 (ndded in this recommendation
o3 Civif Coule Sectlon 3548 (added In this recommendetion
34, Bridence Code Section 643

a5 Fridenes Code Section (44

36 : Fridence {oide Scetion 8405

ar Fvidence Code Section 442 .

a8 Not continued ,

A0 Unnecesunry | tuplicates Otvil Crde Saction 1614)

40 © Civll Code Section 1846 (added in this recommendation)

Subdivision 2 is not continued hecause it has been a source of error
and confusion in the cases. An instruction based upon it is error
whenever speeific intent is in issue. People v. Snyder, 15 Cal 24 706,
104, P.2d 639 (1040); People v. Muctel, 71 Cal. App. 213, 234 Pac,
877 (1925). A person’s intent may be inferred from his aetions and
the surrounding circumstances, and an instruction to that effect may
be piven. People v. Besold, 154 Cal. 863, 97 Pae. £71 {1908),




Subdivisions & and & are not contuniad heeause, despite Seelion 1963,
there is no presumption of tha sort stated. The *' presumpiions" merely
indicate ihat a rarty’s evidenge shonld be viewed with distrust if he
eould produce better evidence aud that unfavarable inferences should
be drawn from the evidencs offeved apainst him if he fails to deny
or explain it, A pariy’s faiture to produce evidencs connat be turned
into evidence against him by reliance or these presumptions. Hompion
-w, Rose, 8 Cal, App.2d 447, 56 P.2d 1842 (1933); Girverr v, Boys’ .
Marlet, Inc., 51 Cal. App. 24 327, 830, 208 D24 A, 8.5 (1549), The sub- .E dence
stantive effect of these ““presumuptions’ js stated more accurately ine—" ,{:d ; T
~ o b orellicamih: NIy e, 2 el 2 o e -

: * et T Y z -

1 -
Secteo s

i@l 7 fJ W

Subdivision 14, The presumption stated in subdivision 14 is not con-
tinued, for it is inaccurate and misleading, The casas have used-this pre-
sumption to sustain the validity of the officiel sets of a person acting
in a publiz offiee when there has been no evidence to show that such
person had the right to hold office. See, e.0., City of Monferey v, Jucis,
139 Cal, 342, 73 Pac. 436 (1903); Delphi Sehsol Fist. o, Murray, 53
Cal. 20 (1878); FPoople v Heal, 108 Cal. App.2d 200, 230 P, 2d -84
{1931). The presumption is unnecessary for this purpose, for it is well
settled that the “‘nets of an ofieer de facto, so £ar as the rights of third -
persons are concerned,“are, if dene within the scope and by the ap-
parent authority of office, &8s valid and binding &5 if ho were the sfflear
legally elected and qualified for the nffice and in fill possession of it.’’
In re¢ Redevelopment Plan for Bunker Jill, 61 Call2d, ..., ., 37 Cal.
Rptr. 74, 68, 385 P.2d 538, 552 (1964); Oellend Paving (o v. Dono-
van, 13 Cal. App. 488, 494, 126 Pac. 38R, 390 {1912). VUnder the de
facto doetrine, the validity of the official acts taken iz conelusively
established. Town of Swusanville v. Long, 144 ©al. 362, 77 Pao. 587
{1904} ; People v. Hecht, 105 Cal. 621, 38 Pae, 941 {1895} ; People 0.’

-Sasgovich, 29 Cal. 480 (1866). Thus, the cases applying subdivision 14
ere erroncous in indieating that the offlcial acts of a person acting in &
public offiez may be attecked by evidence sufficient to overcome the
presumption of a velid appointment. Theso cases can be explained only -
on the ground that they have overlooked the de facto doetrine.

In cases where the presumption might have some sipnificance—cages
where the party ceeupying the office is asserting some right of the office-
holder—the presamption has been held inapplicable. Burke v. Edgar, -
67 Cal. 182, 7 Pac. 488 (1385). .

Subdivision 18. No case has been found where subdivision 18 has
had any effect. The doctrine of res judicata determines the issues ton-
cluded between the parties without regard to this presumption. Pardell
v. Hahn, 61 Cal. 131, 132 (1882) (**And the judgment as rendered . . .
iw eonclusive upon all guestions invelved in the action and upoen which
it depends, or upoen matiers which, under the issnes, might heve been
litigated and decided in the case ., ...”'). _ :

uddivizion 20. The cases have used this ‘‘presumption’ merely
as a justification for helding that evidence of a boasiness custom will:
sustain & finding that the custom wae followed on a particuler ocogsion. .
E.g., Robinson v, Puls, 28 Cal2d 664, 171 P24 430 (1946) ; American £ vidbics
Car. Co. v. Agrieultural Ingur. Co., 27 Cal. App. 647, 150 Pao. 996  odz Sacfn
(1915), HominsdmdBeabeedd [provides for the adwismbility of Dusiness < 1ins
custom evidence to prove that the custom was followed on & pertienlsr e
oceegion, . L

[ eRT AR
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. There iy no reagon to compel the trier of fact to find that

the custem was followed by appiving a presumption. The evidence of
othe custom may be strong or weak, and the trier of faot should be
free 1o decide whether the custom was followed or nol. No case hag
been found piving a presumptive effect to evidence of £ business custom
under subdivision 20, '




Subdivision 22. The purpose of subdivision 22 £ppears to have been
to compel an seeomniodation endorser to prove that he endorsad in
accommodation of 2 subseguent party to the instrument and not in
accommodation of the maker, See, 2.0, Pacific Portland Cement Co. v,
Reinceke, 30 Cal. App. 501, 158 Pae. 1041 (1916). The lishility of
seeonmodation andorsers is now fully ecvered by the Commercial Codea.
Accommoedation i & defense which must be established by the defend.
- ant, Cox. Copz §§ 8307, 3415(5). Heace, subdivision 22 is no longer

necessaTy, ,

OHOMTIRION co, LOSDIIE SARAYVISION Zo, the CALIUOTRIR aourts have:
refused to apply the presumaption of identity of person from identity
of the name when the name is common. E.g., People v. Weng Song
Lang, 3 Cnl, App. 221, 224, 84 Pae. 848, 845 (1908}, The matter should
be left to inference, for the strenrth of the inference will depend in
particnlar eases on whether the naine is commoun or unusaal,

Subdivision 27 has been ravely cited in the reporied cases sines it
was enacted in 1872, Tt has been applied to situations. where 2 state.
ment kes been made in the presenca of a person who has failed to
protest to the representations in the statement. The apparent sequi-
eseence in the statement hos been held to be proof of belief in the
truth of the statement, Estate of Fiood, 217 Cal. 763, 21 P.2d 579
(1933) ; Estate of Clark, 13 Cal. App. 786, 110 Pae. 528 (1910).

Although it may be appropriate under some circumstances to infer
from the lack of nrotest that & person-heliaves in the truth of & state-
ment made in his presence, it is undesirable te require such a conelu-
sion. The surronnding eircomstancss may vary greatly from casze to
case, and the trier of fact should be free to deeide whether acquies-
eence resulted from belief or from some other cause. OF Matt. 27:13-14
(Revised Standard Version) (*“Then Pilate said to him, ‘Do you not
hear how niany things they testify sgainst youi' Bii he gave him no
angwer, not even to a single charpe . . . 7). o

Subdivision 29 hzs been cited in but one appellate decision in its
_ 92.vear history. It is unneeessary in light of the doctrine of ostensible
anthority. See 1 Witkiy, Sumuary oF Cartrorwia Law, dgency and
Employment §§ 49-51 (Tth ed. 1960},

Subdivision 30, in effect, declares that a marriage will be presumed
from proof of ¢cohabitation and repute. Pulos v, Pulas, 140 Cal. App.2d
013, 295 P23 907 (1956). Becanse reputation evidence may sometimes
strongly indicate the existence of a marriage gnd at other times fail
to do so, requiring a fnding of a marriage from proof of such repu-
tation is vnwarranted. The cases bave sometimes refused to apply the
presumption because of the weakness of the reputation evidenee relied
on, Estate of Baldwin, 162 Cal. 471, 123 Peec. 267 (1912); Cacloppo v,
Triengle Co., 120 Cal. App.2d 281, 260 P.2d 985 ({1953). Diseontinu-
anee of the presumption will not affect the rule that the existence of 8
marriege may be inferred from nroof of reputation. White v. While,
82 Cnl. 427, 430, 23 Pac. 276, 277 (1890) {*' ‘ecohabitation and repute
do not make marriage; they are merely items of evidence from whieh -
it may be inferred thet a marriage had been enterad into’ *”) (italics
in original}. .

Subdivision 33 has not been applied in any reported caze in its 92
year history. The substantive law relating to implied dedieation and
dedication by preseviption raakes the presumption unzisécessary. See
2 WrrkrN, SoMmmary oF CaLrorNia Law, Real Property §§.27-29
(7th ed. 1560), , ' L




Secticn 1967 {Repealed)

Ccrment. Sectlcn 1967 bas o substantive meaning and 18 unnecessery.

Section 1968 {Repealed)

Comment. Section 1968 unnecessarily duplicates the provisions of
Penal Code Sections 1103 and 1103a.

Section 1973 {Repealed)

Comment. Section 1973 is unnecessary. It merely describes in
evidentiary terms the Statute of Frauds contained in Civil Code Section
162,

Seciion 1974 (Amended)

Comment. The amendment to Section 1974 makes no substantive change
in the law; the amendment merely makes clear that Cection 1974 is a
substantive rule of law, not a rule of evidence,.

Section 1975 (Repesaled)

Corment. Section 1978 incorrectly states the existing law of
Calilfornia. Certain things are declared to be “"econclusive evidence" in
other codes. See, e.g., COM, CODE § 1201(6}, (L5). Ildoreover, the
Californias courts have recognized that some evidence msy be conclusive in
the absence of statute, for a courd, "in reviewing the evidence, is bound
to exerclse ite intelllgence, and in doing so must reccgnize that certain
facts are controlled by immutable physicel laws, It cannot permit the
verdict of a Jury to change such facts, because . . . to do so would, in

effect, destroy the intelligence of the court.” Austin v. Newton, L6

Cal. App. 493, 497, 189 Pac. W71, 272 (1920); Neilson v. Houle, 200 Cal.

726, 729, 254 Pac. 891, 892 (1927). Nometheless, the California courts

heve also relied upon this section to sustain a finding of peternlty despite
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undisputed blood~test evidence showing that the defendant could not have

becn the father of the ehild. Arais v. Kalenmsnikoff, 10 Cal.2d 428, 74

P.2d 1043 (1937). The Legislature subsequently rejected this decision by
enaciing the Uniform Act on Blood Tests to Determine Paternity. Repeal
of Section 1978 will remove the statutory basis for a similsr decision in
the rare case where such certainty is attainable.

Sections 1980.1-1980.7 (Repesled)

Comment. Sections 198051-1980u7; which comprise the Uniform Act
on Llocd Tests to Determine Paternity, are recodified as Evidence Code
Sections 890-8g6,

Sec:ions 1981-1983 (Repealed)

Comment, Chapter 1 of Title 3, Part IV, of the Code of Civil Procedure
consists of Sectioms 1981 through 1983. These sections are discussed
individually bhelow.

Section 1981 {Repealed)

Comment. Section 1981 is superseded by Evidence Code Sections 500
and. 51011

Section 1982 (Repealed)

Comment. Section 1982 is recodified as Evidence Code Section 1402,

Section 1983 (Repealed)

Comment. Section 1983 was held unconstitutional as applied under the

Allen Land Law. Morrison v. California, 291 U,.S, 82 (1934k). It haes been

applied btut cnce by an appellate court since the Morrison case was declded.

Pecple v, Cordero, 50 Cal. Axp.2d 1h6, 122 P.2d 648 (1942). Section 1983

appears to have been designed principally to facilitate the enforcement

of the Alien Land Law. Since that law has been held unconstitutional
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(Sei Fujii v. State, 38 Cal.2a 718, 242 P.2d 617 (1952)) and has been

repealed (Cal. Stats. 1955, Ch. 316 § 1, p. 767), Scetion 1983 should
no longer be retained im the law of California.

Seciion 1998 {Repealed)

Comment. Sections 1998-1998.5 provide a special exception to the
best evidence rule for hospital records. These sections are recodified
as Jvidence Code Sectlons 1560-1566,

Section 1998.1 (Repealed)

Comment., See the Comment to Section 1998,

Sectlon 1998,2 (Repesled)

Comment. See the Comment to Scetion 1998,

Section 1998.3 (Repealed)

Comment. See the Comment to Section 1998.

Section 1998.4 {Repealed)

Comment. See the Comment to Section 1998.

Bection 1998.5 (Repealed)

Comment., See the Comment to Section 1998,

Section 2009 (Amended)

Comment. Sectlion 2009 has heen zmended to reflect the fact that
statutes in 6ther.codes may also authorize the use of affidavits. ©See,

e.(i., PROBATE CCDE §§ 630, T05.

Section 2016 (Amended)
Comment., The smendment of Section 2016 merely substitutes the general
definltion of "unevailable as a witness" used in the Evidence Code for the

substantially similar lenguage in Section 2016.
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Sections 2042-2056 (Repesled)

~ Comment, Article 6 of Chapter 3, Title 3, Part IV, of the Code of
Civil Procedure consists of Sections 2042 through 2056. These sections are
discussed individuslly below.

Section 2042 (Repealied)

Comment. Section 2042 i1s superseded by Evidence Code Sections 320 and
321,

Section 2043 {Repealed)

Comment, Section 2043 is substantially recodified in Evidence Code
Section (11-

Section 2044 (Repealed)

Coment. The first sentence of Section 2044 1s recodified as Evidence
Code Section T65. The seccnd sentence is superseded by Evidence Code 352,

Section 2045 {Repealed)

Comment, The Pirst sentence of Section 2045 is superseded by Evidence
Code Sectlons T60, 751, and T72. The second sentence of Section 2045 is
recodified as Evidence Code Section T73.

Secvion 2046 (Repealed)

Comment. The Pirst sentence of Secticn 2046 is recodified as Evidence
Code Section 762. The second sentence of Section 2046 is recodified as
Evidence Code Sectiom T6T.

Section 2047 (Repealed)

Comment. The last sentence of Section 2047 is superseded by Evidence
Code Section 1237. The remainder of Secvtlon 2047 is superseded by Evidence
Code Section TTl.

Section 2048 (Repealed)

Comment. Section 2048 is superseded by Evidence Code Sections T67 and
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Section 2049 (Repealed)

Comment., Section 2049 is inconsistent with and superseded by Evidence
Code Section 785. BSee the Camment o Section T85.

Section 2050 (Repealed)

Comment. Section 2050 is recodified as Evidence Code Sections T7h
and 778.

Section 2051 (Repesled)

Comment. BSection 2051 is inconsistent with Evidence Code Sections
T80 and 785-788. The provision of Sectlon 2051 excluding evidence of
particular wrongful acts is continued in Evidence Cole Section 787. The
principle of excluding criminal convietions where there has been a subsequent
pardon has been brosdened to cover analogous sltuations in Evidence Code
Section T88.

Section 2052 (Repealed)

Comment, The first clause of Section 2052 is superseded by Evidence
Code Section T80{h). The remainder of Section 2052 is inconsistent with

Evidence Code Sectiocne 768-770. See the Ccomments to those sections.

Section 2053 (Repealed)

Comment. Insofar as Section Z053 deals with the inasbility to support
g witness! credibility until it has been impesched, it is superseded by
Evidence Code Section T90. Insofar as Section 2053 deals with the inadmissi-
bility of character evidence in a c¢ivil action, it is superseded by Evidence
Code Sections 1100-110h,

Seciion 2054 (Repealed)

Comment. Section 2054 recodified in substance as Evidence Code

Section 768(b).
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Section 2055 (Repealed)

Comment. Section 2055 1ls recodified as Evidence Code Section T76.

Seciion 2056 (Repealed)

Comment. Section 2056 is recodified in substance as Evidence Code
Section 766.
Section 2061 {Repealed)

Comment. The first sentence of Sectich 2061 is recodified in
Evidence Code Section 312. The remainder of Section 2061 is superseded
by Chapter 6 (commencing with Section 430) of Division 3 of the Evidence

Cole.
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Secticn 2065 {Repenl=d}

Comment. The first clauvce of Seerion 2063 13 soperseded by Evidence

Code Bectioms 351 and 911,
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Section 2066 (Repealed)

Comment. Section 2066 is unnecessary in the light of Dvidence Code
Section T65, which restates the provisions of Code of Civil Procedure
Section 204k,

Section 2078 {Repealed)

Comment. Section 2078 is superseded by Evidence Code Seeticms 1152-
1154,

Section 2079 (Repealed)

Comuent. Section 2079 is unnecessary because it repests what is ssid
in Civil Code Section 130. Moreover, it is misleading to the extent that
it suggests that adultery is the only ground for divorce which requires
corrcboratlon of the testimony of the apouses,

Sections 2101-2103 (Repealed)

Comment. Chapter 4 of Title 5, Part IV, of the Code of Civil Procedure
conoists of Sections 2101 through 2103. These sections are diecussed
individually below.

Section 2101 {(Repealed).

Comment. Section 2101 is superseded by Evidence Code Section 312.

Sectlon 2102 (Repealed)

Comment. The flrst sentence of Section 2102 is recodified in Evidence
Code Section 310. The second sentence of Section 2102 is superseded by
Evidence Code Section 457.

Section 2103 (Repealed)

Comment. Section 2103 is superseded by Evidence Code Sectiem 300.
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CORPORATIONS CODE

Section 6602 (Amended)

Comment., This revision of Section 6602 provides, in effect, that
the judge may take judiclal notice of the matters listed in amended
Section 6602, and he is required to take such judicial notice if he is
requested to do so and the perty supplies him with sufficient information.
See EVIDENCE CODE §§ 452 and 453 and the Comments thereto.

The portion of Section 6602 vhich has been deleted is either unnecessary
because it duplicates the provisions of Evidence Code Sections 451 and k52
or undesirable because it conflicts with Evidence Code 1452,

Section 25310 (Amended)

Comment. The deleted language is inconsistent rith Evidence Code

Section 1452. See the Comment to that section.

GOVERNMENT CODE

Section 11513 (Amended)

Comment. The revigion of the last sentence of Section 11513 is
necessary because, under Division 8 (commencing with Section 900) of the
Evidence Code, the privileges applicable in some acduinistrative proceedings
are at times different from those applicable in civil actions,

The substitution of of "other’ for "direct” in the third sentence of
subdivision {c¢) of Section 11513 mskes no significent substantive change,
but is desirable because "direct evidence" is not defined for the purposes
of Section 11513. ©See the Comment to QODE CIV. PROC. § 1831.

Section 19580 (Amended)

Comment . The amendment merely substitutes s reference to the corregt
Evidence Code gzetion for the reference to the superseded Code of Clvil

Procedure gection.
~1533~
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Section 3#330 (Repealed)

Comment. Section 34330 is unnecessary. The matters to be noticed under
Section 34330 may be noticed under Division LI {commencing with Section 450) eof
the Bvidence Code, and that division provides the applicable procedures for

taking Jjudicial notice.

HEALTH AND SAFETY CODE

Section 3197 (Amended)

Comment. The revision of Section 3197 merely substltutes references to
the pertinent Evidence Code sections that supersede subdivisions 1 and 4 of

Code of Clvil Procedure Section 1881.
PENAL CODE

Section 270 e (Amended)

Qomment. The revision of Section 270e merely inserts a reference to the

pertinent sections of the Evidence Code.
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Section 686 (Amended)

Comment, 3ection 635 sets forth thrce cxceptions o the right
of a defendaxt in & eriminal trial to eonfroar the witanessss against
him, These exeeptions parport to state the conditions under wikdeh the
eottt may sdnit testimony taken at the preliminary hearing, testimony
taken in a former trial of the asction and testimory in a depostticy that
iz admissible undxr Penal Cede Section 832, The sestion inaceurstely
sefs forth the azisting law, for i f&ils to provide for the admission of -
hearsay evideace geaerallv or for the sdmission of tostimony in &
deposition thet is admissible under Penal Code Sections 1245 and 1362,
end its reference to the cenditions under which depositions may be ¢ - ionce. Code.

edmitted nnder Penal Code Sectinn 242 is not aceurate. As oo ions
qj covers the situations in wlick ‘estimony in another aetion or 12410 - 292
proceedinig and testimouy at the prelimiaary hearing i3 admissible as

exceptions 1o the hearsay rule, Section 686 akmiske fFOVIEST DY &1501- 8 "as been
nating the specific exceptions for theso situations and by substituting
for them a general cress reference fo admissible hearsay. The- gl
has beondis _gtatement of the conditions uncer which a depositicn may be admitted
elEgaiae deleted, and in Leu of {he deleizd lungusage there sl
e Wssubstitnted langnage that accurately provides for the admission of
depositions under Penal Code Sections 882, 1545 and 1362, Sisswwoiend




Section 688 (Amended)

Comment. The language deleted from Section 688 is superseded by Evidence

Code Sections 930 and SL4O.

Section 939.6 (Amended)

Comment. The revision of Section 939.56 makes no substantive change. The
amendment, however, states more clearly and precisely the meaning that has been

given the section by the California courts. See, e.g., People v. Freudenberg,

121 Cal. App.2d 564. 263 P.2d 875 {1953). See also WITKIN, CALIFORNIA
CRIMINAL PROCEIURE §§ 175, 228 (1963).

Section 961 (Amended)

Comment. This revision of Section 961 makes clear that matters thet will
be Judicially noticed, whether such notice is mandatory or discretionary, nzed

not be stated in an accusastory pleuding. See EVIDENCE CODE §§ 451 and Lsz.

Section 963 {Amended)

Comment. This revision of Section 963 makes the procedure provided in
Evidence Code Sections 454-458 applicable when judicial notice is taken of the
metter listed in Section 963. Note that, notirithstanding Evidence Code Section
453, notice is mandatory 1f the private statute or ordinance is pleaded by

reference to its title and the day of its passage.

Section 1120 {Amended)

Comment. Section 1120 requires a juror who discovers that he has personal
knowledge of & fact in controversy in the case to disclose the same inopen
court. If he reveals such personal knowledge during the jury's retirement, the

jury mist return into court. The section then reguires that the juror be sworn
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es & viiness and examined in the presshce of the parties.

The section does not make clear whether this examination in the presence of
the parties is for the purpose of determining if "good cause" exists for the
Juror*s discharge in accordance with Penal Code Section 1123 or whether this
examination is for the purpose of obtalning the juror‘s knowledge as evidence
in the case. The circumstances under which a juror may testify in a criminsl
case are fully covered in Evidence Code Section TO4. Therefore, Section 1120
has been amended to eliminate the ambiguity in its provisions and to provide
agsurance the juror's examination is to be used solely to determine whether

"good cause" exists for his discharge.

Section 1322 (Repealed)

Comment. Section 1322 is superseded by Evidence Code Sections 970-973 and
980-987. See the Comment to subdivision 1 of Section 1881 of the Code of

Civil Procedure, which also is superseded by the same Evidence Code sectilons.

Section 1323 (Repealed)

Comment. The first clause of the first sentence of Section 1323 is super-
gseded by Evidence Code Sections 930 and 940. The second clause is recodiried
as Evidence Code Section T?E(b). The last sentence of Sectionl323 is unnecessary
because it merely duplicates the provisiouns of Article I, Section 13, of the
Californias Comstitution. The lest sentence is unnecessary also in the 1light of

Evidence Code Section 446,

Section 1323.5 {Repealed:

Comment. BSection 1323.5 is superseded by Evidence Code Sectlon 930, which
retaina the only effect the section has ever been given--to prevent the prosecu-
tion from calling the defendant in a criminal action as & witness. BSee People

v. Talle, 111 Cal. App.2d 650, 245 P24 633 (1952;. Whether Section 1323.5
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nrovides a broader privilege than Evidence Code Section $30 is not clear, for the
meaning of the phrase "persons accused or charged" is uncertain. For example,

e witness before the grand jury or at a coroner’'s inguest is not technically

& person 'accused or charged,"” and Section 1323.5 would appear not to spply to
such procedings. A person who claims the privilege against self-incrimination
before the grand jury, at & coroner's inguest, or in some other proceeding is
provided with sufficlent protection under Evidence Code Section 913, for his
claim of privilege cannot be shown to lmpeach him or to provide a basis for

inferences against him in a subsequent civil or criminal proceeding.

Section 1345 {Amended)

Comment. Section 1345 has been revised so that the conditione for admit-
ting the deposition of a witness that has been taken in the same acticn are
consistent with the conditions for admitting the testimony of a witness in

another action or proceeding under Fvidence Codes Sections 1200-1292,

Section 1362 (Amended)

Comment. Section 1362 has been revised so that the conditions for admitting
the deposition of a witness that has been taken in the same action are consige
tent with the conditions for admititing the testimony of & witness in another

action or proceeding under Evidence Code Sections 1290-12G2.

PUBLIC UTILITIES CODE

Section 306 (Amended)

Comment. The deleted languase is inconsistent with Evidence Code Section

1452. See the Comment to that section.

~1536-




