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Memorandum 64-66

Subject: Study No. 34(L) = Uniform Rulee of Evidence (Evidence Code--
Division 10--Hearsay Evidence)

We have recelved no further comments on the hearsay division. There are,

however, several important matters that remsin to be considered.

Court-made exceptions; People v. Gould; inconsistent statements

At the last meeting, the Commission consldered whether Section 1200 should
permit the courts to comtinue to fashion exceptions to the hearsay rule. There
were not encugh votes to change the present policy of permitting the courts to
contimie to fashilon exceptions. The Commlssion considered the fact that the prior

ldentification exception created in People v. Gould will probably be continued

a5 a result of the decision to permit the courts to create exceptioms; but there

were not enough votes either to codify the People v. Gould exception {in order

to make our list as complete as poesible) or to expreessly deny the existence of
such an exception. The Commission indlcated that it wished to consider the
matter further.

Related to the foregoing problem is the exceptlon for prior inconsistent
statements of witnesses. The Commission wes concerned about the fact that this
exception permits a prior identification inconsistent with the testimony at the
trial to be shown as substantive evidence, while if the Gould excepticn 1s not con:
tinued, a prior identification vouched for by the witness at the trial would not
be admissible as substantive evidence. There were Ingufficlent votes to change
the prior inconsistent statement exception; but the Commission asked the staff

to report on the effect of the exception on trial practice.

Inconsistent statements. We report on the exception for inconslstent

statements of witnesses first because we think that the decieion here has some
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bearing on the decision to be made on the Gould matter.

We all know, of course, that under existing law prior inconsistent state-
ments of trial witnesses are not substantive evidence. Section 1235 will change
that rule. It is the existing law, also, that a party cannot impeach his own
witness in the abeence of surprise, ete. Section 785 will change that rule.

A corollary of the foregoing rules is that even in those situations where
a party may lmpeach his own witness (eurprise, etc.) he is not permitted to do
so unless the witness has given testimony unfavorable to the party. The party
may not impeach merely becasuse the witness has failed to give testimony the
party expected--even though the party is surprised by the failure. People v.
Mitchell, 94 Cal. 550 (1892). The reason for this rule is that the impeaching
evidence is irrelevant when the witness has not given testimony that is damaging
to the impeaching party--there is no need to impeir the credibllity of a witness
whose testimony ls ilnnocuous.

A change in the inconsistent statement rule and a change in the Impeach-
ment rule will also change the corcllary rule Just rentloned for the inconsis-
tent statement will no longer be irrelevant since 1t is substantive evidence of
the matters stated.

We think the best way to illustrate the effect of these changes is to
show how these rules would have operated in the decided cases.

People v. Jacobs, 49 cal. 384 (1874). J was convicted of

burglary for the purpose of rape. Prosecution called K as a

witness and asked if J had previously made threats that he would

cormit the offense. K testified that no threats were made. The

prosecution claimed surprise, cross-examined K concerning such

statements by J, and still failed to get the desired aravers.

After laying the proper foundation, the prosecution called deputy

sheriff D who testifled thet K had atated to him that J§ had made
such threats.

The Supreme Court reversed, for K had given no evidence
damgging to the prosecution and the prosecution should not have
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been permitted to impeach. McKinstry, J., in concurrence said:
"Put when a witness has not given adverse testimony, the party
calling him cught not to be permitted to prove that he made
statements which, 1f sworn to at the trial, would tend to meke
out his case. To admit the proof of such statements would enable
the party to get the naked declarations of the witness before the
Jury ag independent evidence."

Under the Evidence Code, the decision would be affirmed be-
cause the "declarations of the witness"™ are "independent evidence."

People v. Mitchell, 94 Cal. 550 {1892). C was shot to death
about midnight while standing on the back porch of a saloon in Red
Bluff. L was prosecuted and acquitied. M was then prosecuted for
the mirder and was convicted. B was called as a defense witness.
B's brother was also charged with being implicated in the crime.

B testified that he did not attempt to get money from H to aid L
in fleeing and thus save his brother. The prosecution then called
H who testified that B had asked for money to aid L's flight, but
H testified that B did not say this was to save his brother. The
prosecution was then permitted, after laying the proper foundation,
to show that H had testified in the first ftrial--the trial of L for
the murder=-that B had sald the money was to save his brother.

The Supreme Court reversed, for H had not testified asgainst
the prosecution; he had "simply failed to testify to a fact which
the district attorney thought he could prove by him."

Under the Evidence Code, the trial court's rulings would have heen
coxrect.

People v. Crespl, 115 Cal. 50 (1896). C was convicted of criminal
1ibel. The publication complained of reported that A, a newspaper
publisher, was pald by "the Camorra" to 1ibel and vilify certain
people. “"The camorra"” was supposed to be a confederation of Italians
banded together for dishonest and dishonorable purposes. C called A
as a witness In an attempt to prove the existence of the camorra and
A's connection with it. He asked A if A had not stated=~glving time,
place, perscons present--that he had instituted the prosecution of C
at the instance of others. A denied making the statement. D sought
to impeach with evidence of the statement, but the prosecution's ob=
Jection was sustained.

The Supreme (ourt affirmed. "It wae an attempt by a party to
impeach his own witness, not because that witness had given hostile
evidence which had taken him by surprise, but because he did not
admit what was socught to be elicited from him. Indeed, he was
apparently questioned for the sole purpose of impeachment., Such
practice is not permissible.”

Under the Evidence Code, the trial court's ruling would be
erronecus.
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Thiele V. Newman, 116 Cal. 571 (1897). P recovered a
Judgment for treble damages for injury caused his land by a fire
originating on adjoining land. The incident involved three
parcels of property. P and D owned the outside parcels and B -
owned the middle parcel. D hired R to tend D's stock. R testi-
fied that D told R to set fire to some grass on D's land. R also
testifiled that, without instruction from D, R set fires on his own
land because he thought it would make the grass bpetier the follow-
ing year. It was a flre set on R's land that escaped and injured
P's land. P's theory was the R set the fire on R's land at D's
direction and for D's benefit; hence, D was liable under respondeat
superiocr. P was permitted to produce two or three withesses who
testified that R had said that the fire on R's land was set for the
benefit of D.

The Supreme Court reversed for lack of evidence to show that
R set fire to his own land for the benefit of D.

Under the Evidence Code, the prior statements of R would be
admissible to prove the matters stated; but even so, it seems
dubicus that there was any evidence of an agency on the part of R
to set the fire in gquestion.

Albert v. McKay & Co., 174 Cal. 451 (1917). A was killed by
machinery in a lumber mill where he was employed. There were no
eyewitnesses. The plaintiff widow's theory was tkat the machine
was negligently set in motion while A was working adjacent to it.
There was abundant evidence that the mechine was not stopped prior
to the accident and, hence, thai the machine was not negligently
started. Plalntiff impeached one defense witness by showing that
he had said shortly after the accident that the machinery had not
been running and somebody must have started 1t after A had started
working. The plaintiff recovered a judgment.

The Supreme Court reversed for lack of evlidence. The impeaching
statement was held not to surport the verdlct because it was not sub-
stantive evidence.

Under the Evidence Code, the lmpeaching statement would be
eubstantive evidence. Whether the result of the case would be
changed is uncertain. The facts recited by the couxrt indicate & lack
of evidence thatthe defendant knew or had reason to know A was where
he was.

People v. Brown, 81 Cal. App. 226 (1927). B was convicted of the
mirder of C. The prosecution claimed that B--or g co-comspirator--
struck C on the head and killed him. B claimed that C fell off a wind-
mil) tower and struck his head on a cogwheel. The prosecution called
witness W (who had passed by at the time of the events in question) and
asked him what he had seen. W replied that he had merely secn three
cars parked there. After laying the proper foundation, inciuding
testimony by the distric attormey himself that W had told him that W
would testify differently, the prosecution called three witnesses who




testified that W had said that he had seen ¢, the deceased,
stagzering out the back door "like a chicken with his head
cut off."” OQOne witness testified that he had asked W, "like
a drunk man?"” and that W had replied, "No, worse than that.
Like a chicken with the head cut off."

The DCA reversed, holding the admission of this testimony to
be error. W.had given no testimony damaging to the prosecution; he
had merely failed to testify as expected. Hence, it wae improper
to permit his impeachment.

Under the Evidence Code, the admission of this testimony would
bave been proper.

People v. Zoffel, 35 Cal. App.2d 215 (1939). Z was prosecuted,
and convicted, as an accomplice to an abortion-mrder committed by a
"defrocked" doctor {he had been convicted of harboring John Dillinger).
The prosecution's theory was that Z was living with the doctor and
acting as his rurse. The doctor sdmitted that a woman had been living
with him and acting as his murse, but he denied that she was 2. To
prove the nurse and Z were the same, the prosecution called the manager
of the apartment house; but the wiltness testified that the murse and %
were not the same person. The prosecution then cailed a detective who
testified that the night Z was arrested ghe was taken to the apartment
house and that the manager had then identified her as the womsn living
in the gpartment.

The DCA reversed for lack of evidence that Z was the nurse who
participated in the sbortion-murder, heolding incidentally that prior
identification evidence was insufflcient to pilace Z at the apartment
house because such evidence merely impeached, it did not prove the
watters stated.

Under the Bvidence Code, this case might have had a different
result. Certainly, the prior ildentification is substantive evidence
under Section 1235. This case 1s an interesting one to compare with
People v. Gould, for both involved pricr identifications. If the
Teference to "1aw" is changed to "statute" in Section 1200, the prior
identification involwved here would stlill be substantive evidence; but
if the witnesses at the trisl confirmed the pricor Ildentiflcagtion in-
stead of denylng it, the prior identification would be inadmissible
hearsay.

The foregoing cases amply illustrate the effect that Section 1235 will

have on the conduct of trials. Whether the effect is good or bad depends on the

relative reliability of the prior statements in comparison with the testimony

elicited from the witness at the trial. In some of the cases appearing above,

the out-of-court statements seem more reliable than the at-trial testimony.
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At lemst, 1t seems that the jury, seeing the witness on the stand and under
examination, might be in a good position to evaluate the relative reliability
of the in-court and out-of-court statements.

There can be no doubt, however, that the change of the hearsay rule to=
gether with the change of the impeachment rule will have a dramatic effect on
the way cases are tried. I wes surprised to find as meny cases as I did in
which the result on appeal actually turned on the effect of inconsistent state-~
ments as substantive evidence. It seems likely that = great many more never
appear at the appeliate level because correctly decided below, and less well-
settled doctrines can be argued for appeal purpcses. It seems likely, too,
that because cases cannot be tried at the present time by impeaching your own
witnesses, cases just aren’t prepared for that type of presentation.

The Commission may retain the propoeal in Section 1235. Or, the Commission
may repeal Section 1235 and let inconsistent statements be used for Iimpeachment
purposes only. We recommend, however, that Section 1235 be retained. The jury
and judge have the witness before them subject to thorough cross-examinstion.
They have as adequate a2 baslis for determining the truth of the prior statement
a5 they do of the in=-court statement.

The Commission might restore the impeachment rule. We do not recommend
this course of action, for it represents a return to the idea that a party vouches
for the witbesses he produces--and this idea, we have been advised, dees not
correspond with the actual facts. In truth, a party must use the witnesses
available. He has no control over who has witnesaed an event. The witnesses
are not his champions nor are they on his team. He should be able o ubtilize
such parts of their testifony as are of value to him and repudiate the rest.

The Commission might, too, retain only the rule that a party camnct im-

peach a witness with inconsistent statements if the witness has not testified
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to any damwasging facts. This would confine the hearsay exception, then, to

those impeaching statements that would come in for impeachment purposes anyway.
This change would preclude a party from proving his case by lmpeaching witnesses
who have disappolnted him by failing to testify as he desires. We recommend
against such a provision, however, for the reasons stated above for not deleting
Section 1235.

Court-made exceptions; People v. Gould. There 1ls little we can contribute

here. The Commission is familiar with the problem. The problem inwvolves those
previously made exceptions that the Commission has specifically considered and
failed to approve. The only one we know of is the prior identification excep-

tion involved 1n People v. Gould. Unless the Gould rule is specifically repudi-

ated by statute, Section 1200 will permit the court to create the exception sgain
when the next case is presented involving the issue.

If the Gould case is not to be specifically repudiated, the question is
whether it should be glven statutory recognition so that cur catalog of hearsay
exceptions will be complete. We proposed & rule at one time limiting the Gould
rule to those cases where the witness testifiles that a true identification was
made at the prior time and the witness, because of memory failure, 1s unable to
repeat the identification at the trial. The only question under such a rule is
the religbility of the evidence of the prior identification; and since that must
be proved by a percipient witness, the problems of reliability are no greater

and no less than they are with any other kind of eyewitness testimony.

Police reports

At the last meeting, the Commission instructed the staff to add a provision
to both the business records rule and the officigl records rule excluding law
enforcement officers' reports from criminal actions. We have added such s pro=-

vision, but we used the texm "peace officer" because it is the more precise term.
-7




Since this action was taken without benefit of a research study to indicate the
extent to which such reports are admissible or inadmissible under existing law,
we thought we should provide such a report. It may be that there are more re-
fined ways of eliminating the abusive use of police reports--if there is any--
than by excluding them.altogefher. After all, in some cases, such reports may
be valuable to the defense as well as to the prosecution. BSuch a report, mede
by an unavallable officer, may contain a declaration against penal interest
implicating another instead of the defendant, just as such a report may contain
an admission by the defendant implicating himself. Then, toc, it may be inmpor-
tant to elther defense cor prosecution to prove that the reported arrest took
place or took place at a particular time ﬁoted in the arrest report.

The following discussion considers civil as well as criminal cases; but,
a5 Justice Peters once noted in a different context (presumptions), unless some
provision of law expressly provides otherwise the rules of evidence in eriminal

cases are the same as they are in civil cases. People v. Hewlett, 108 Cal.

App-2d 358, 374 (1951); Pen. C. § 1102. Hence, restrictions on the admissibility
of police reports developed In civil cases are applicable to criminal cases as
well.

There are two bases for the admiseion of officisl documents under existing
Jaw: Section 1920 of the Code of Civil Procedure and the Uniform Business

Records as Evidence Act. Nilsson v. State Personnel Board, 25 Cal. App.2d 699

(1938 )}(admitting State personnel record prior to enactment of Uniform Business

Records Act; Hichels v. McCoy, 38 Cal.2d 4k7 {1952)(ednmitting reccrd of test

rade . in ccrcnerts ¢ffice as 2 business record).
Section 1920 states no conditions of admissibility for offlclal records.
It says they are prima facle evidence of thelr contents. Desplte the unqualified

statement in Section 1920, "[il]t has been held repeatedly that those sections




{1920 and 1926] cannot have universal literal application.” Chandler v.
Hibberd, 165 Cal. App.2d 39, 65 {1958).

Before exploring the basis upon which the courts admit scme official
reports and exclude others despite the unqualified statutory language, we will
look at the Uniform Business Records Act. Section 1953f of the Code of (Civil
Procedure (the operative section of the act) requires the court to find that
"the sources of information, method and time of preparation were such as to justi-
fy its admission.” In giving meaning to this vague standard, the courts have
held that the person making the record have "had personal knowledge of the trans-
actions or obtained such knowledge from s report regularly made to him by scme
person employed In the business whose duty it was to make the same in the regular

course of business." Gough v. Security Trust & Savings Bank, 162 Cal. App.2d GO

{(1958).

This standard has been applied to official repcrts--including police and
similar reports-=-whether the report is offered under the official reports excep-
tion in Section 1920 or the business reccords exception in Section 1953f. Thus,
a transcript of the testimony given at a coroner's inguest, although an official
report, ils inadmissible while the corcner's report of matters known to him is

admissible. People v. Lessard, 58 Cal.2d 447, 455-456 (1962). A fire inspecw

tor's report on the origin of a fire in inadmissible when the report indicates
that it is not based on persomal knowledge of the inspector. Harrlgen v.

Chaperon, 118 Cal. App.2d 167 (1953). In Behr v. County of Santa Cruz, 172 Cal.

App.2d 697 (1959), the court held that a Ffire ranger's investigation report of
the origin of a fire was inadmissible as a business record hecause based on hear-
sgy, and that the report was still inadmissible if the ground urged was Sectlon
1920 of the Code of Civil Procedure ("The above mentioned code sections [§§ 1520,

1926] could never have been intended to apply to reports based entirely upon
hearsay"). —Gm




As a result of the foregoing doctrines, the courts have repeatedly
held that police reports are almost always inadmissible. In MacLlean v.

City & County of San Francisco, 151 Cal. App.2d 133 (1957), the court

indicated that most such reports are inadmissible because based on the
description of witnesses and others at the scene of the accident.

"Sueh informants, of course, have no business duty to render reports

to the police." At p. 1k3. The court indicated that either a police report
should show on its face that it is based on personal knowledge or a
qualifying witness should so testify if it is to be held admissible.

Hoel v. City of Los Angeles, 136 Cal. App.2d 295 {1955), is to the

same effect. Holding a police report inadmissible, under both Sections
1620 and 1953f, the court said, "The extract from the report which was
received at bar was essentially hearsay, a8 counsel for both sides
asserted; it was not admissible under the suggested exceptions to the

1

hearsay rule . . . . At p. 310.

In contrast with the foregoing cases, however, Harris v. Alcoholic

Bev. Con. Appeals Board, 212 Cal. App.2d 106 {1963), held that police

reports are admissible tc prove the matters known to the police officer
making the report--such as the fact that an arrest was made. The guestion
before the court was whether a particular bar constituted a law enforcement
problem because of the large mumber of arrests for drunkenness made on the
premises. The licensee produced testimony that few if any arrests for
druntenness were made on the premises. In rebuttal, the ABC Department
introduced 101 arrest records of the San Francisco Police Department.

To show that the arrests were not frivolous, other records showing the

conviction of the arrested persons for drunkenness were also introduced.
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Une other matter should be noted in regerd to the business records
and official records exceptions as they have been developed by the courts.
Under neither exception is an incompetent opinion admissible merely

because it appears in an appropriate record. People v. Terrell, 138

Cal. App.2d 35 {1955), held that a diagnosis of "prob. eriminal abortion"
was inadmissible even though contained in a2 hospital record otherwise
admissible as a business or official record. '[ 1]t constituted a conclusion
to which the doctor who made the notation could net have testified to if

called as a witness." Similarly, in Hutton v. Brookside Hospital, 213

Cal. App.2d 350 {1963), a nurse's notation in a hospital record that a
patient "seemed too ill to be moved” was held inadmissible because the
matter stated "was not one upon vhich the nurse was qualified to give an

opinion."” In Pruett v. Burr, 118 Cal. App.2d 188, 200 {1953), the court

guoted the following with approval: "but records of investigetions and
inguiries conducted either wvoluntarily or pursuant to reguirement of law

by public officers concerning causes and effects, and involving the exercise
of judsment and discretion, expressions of opinion, and the meking of
conclusions, are not admissible in evidence as public records."

In the light of the foregoing, there does not appear to be any abusive
use of police reports sanctioned by the cases under the existing law. The
amendments made to Sections lETi.and 1280 at the last meeting were
apparently designed to keep cut official reports that ire not admitted
under existing law. They resulted from a2 fear that the change in the
statutory language Trom that of Section 1920 to that of Section 2180 would
encourage the_courts to admit reports based on hearsay.

To meet this problem, Sections 1271 and 1280 might be amended to

incorporate the limitation that the reports admissible under those sections
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be based on the personzl knowledge either of the recorder or of a person
whose business or official duty it was to make such reports in the regular
course of the business or office.

Such an amendment would meet preciselr the probiem that subdivisicn
(b) of each section was aimed at. The present solution to the problem is
too broad. Where alibi is in issue, either the prosecution of the defense
might want a particular arrest report admitted to prove or disprove the
claimed whereabouts of the defendant. We think that a police report should
be admitted to prove such a4 matter just as a hotel register is admitted

under the business records exception for the same purpose.

Section 1203--cross-examination

One minor defect seems to be present in the cross«examination section.
Ag a matter of policy, we think that a party should have the right to
cross-examine a hearsay declarant--whether a party, witness, etc.--if the

party would otherwise have the right to cross-exaaine the declarant in the

action. For example, in a multi-party case, P may iptroduce witpnecs W's out-

of -court statement. D, the party who called W originally, should not be
permitted t0 cross-examine W concerning the statement as W is his witness.

But the raticnale underlying Section 1203 indicates that defendant E, who

is adwverse to defendant D, should heve the right to cross-examine W concerning

the statement even if thé subject involved was nct covered on D's direct
examination of W.
To accomplish this, Section 1203(b) might be modified as follows:
(b) Unless the party seeking to cross-examine the declarant

has the right apart from this section to cross-examine the declarant
in the action, this section is not applicable if the declarant is . .

Respeetfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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DIVISION 10. II"ARSAY EVIDENCE

CHAPTER 1. GENERAL PROVISTONS

§ 1200. The hearsay rule.

Comment, Secticn 1200 states the hearsay rule. The statement of the
hearssy rule found here is based on the similar statement of the rule in
Rule 63 of the Uniform Rules of Evidence,

That hearsay evidence is Insdmissible unless the evidence is within an
exception to that rule has been the lew of California sinece the

eaxrliest days of the state. See, c.., Pegple v. BDov, 29 Cal.2d 321,

175 P.2d 12 {1946); Kilburn v. Riichie, 2 Cal., 145 (1852). Nevertheless,

Section 1200 is the first sfatutory statement of the rule. Code of Civil
Procedure Section 1845 (superseded by Evidence Code o T02) permits a witness
to testify concerning those facts only thet are personally known to him
"except in those few express cases in which . . . the declarations of others,
are admissible"; and that section has been considered to be the statutory

basis for the hearsay rule, FPeople v, Spriggs, 60 Cal.2d ___, __ , 389

P.2d 377, 380, 36 Cal. Rptr. 841, Okk (1964). It has been recognized,
hovever, as an insufficient btasis for the hearsay rule. The seciion merely
states the requirement of personal knowledge, end a “ritness testifying to
the hearsay statement of ancther must have personal knowledge of that state-
ment just as he must have personal knowledge of any cther matter concerning

which he testifies. Sneed v. Marysville Gas etc. Co., 1kG Cal. 7Ok, 708,

87 Pac. 376, 378 (1906).
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"Hearsay evidence" is defined in Sectionl200 as "evidence of a state-
ment made other than by a witness wvhile testifying ai the hearing that is
offered to prove the truth.of the matter stated.” Under existing case law,
tco, the hearsay rule applies only to out-of-court siatements that are
ofTered to prove the truth of the matter asserted. If the statement is
offered for some purpose other than to prove the fact stated therein, the

evidence is not objectionable under the hearsay rule. Uerner v. State Bar,

o4 Cel.2q 611, 621, 150 P.2d 892, 856 {164k4); Smith v. Uhittier, 95 Cal.

¢, 30 Pac. 529 (1892). See WITIIH, CALIFORNIA EVIDEZNCE §§ 215-218 {1958).
The wvord "statement" that is used in the definiiion of "hearsay evidence”
is Cefined in Section 225 as 'verbal conduct" or "nonverbal conduct o . .
intended . . .. as & substitute for vertel conduct,” Cf., Rule 62(1) of the
Uniforn: Dules of Evidence. Henece, eviience of a person’s out-of-court conduct is
net irndmissible under the heersay rule expressed in Section 1200 unless that
conCuct is clearly assertive in character. Nonassertive conduct is not hearsay.
Some California cases have regarded evidence of nonassertive conduct as
hearsay evidence if it is offered to prove the actor's belief in a particuiar
fact as a basis for an inference that the fact believed is true. See, e.g.,

Estate of De Iaveaga, 165 Cal, 607, 62%, 133 Pac. 307, 314 (1913)}("the

manner in vhich a person whose sanity is in question was treated by his
family is not, taken alone, ccupetent substantive evidence tending to prove
insanity, for it is a mere extra-judicial expression of cpinion on the part

of the family"); People v. Mendez, 193 Cal. 39, 52, 223 ITuc. 65, 70 (192L4)

{"Circumstances of flight [of other persons from the scene of a crime] are
in the nature of confessions . . . ond are, therefore, in the nature of hearssy

evicence').
=1001-
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Other California cases, however, have admitted evidence of nonassertive
concuct as evidence that the beliefl giving rise to ihe conduct was based

on Tact. See, e.g., People v. Reilenstuhl, 37 Cal. pp.2d Log, 99 P.24

564 (1940)(hearing denied)(incoming telephone calls rade for the purpose
of placing bets admiasible over hearsay objection to prove that place of
reccption was bookmeking establishment).

Under the Evidence Code, nonassertive cconduct ils not regarded as hearsay
for twvo reasons: First, such conduct, being nonsssertive, does not involve
the veracity of the declarant; hence, one of the prineipal reasons for the
heczrsay rule--to exclude declarations where the veracity of the declarant
camot be tested by cross-examination--dces not apply. Second, there is
freguently a guarantee of the trustworthiness of the inference to be drawn
fron: such nonassertive conduct because the actor has based his actions on
the correctness of his belief. To put the matter another way, in such cases
actions speak louder than words,

Cf course, 1f the provative value of evidence of nonassertive conduct
is outweighed by the likelihood that such evidence 1711l confuse the issues,
mislead the jury, or consume tog much time, the judge may exclude the evidence
under Section 352.

Under Section 1200, exceptions to the hearsay rule may be found either
in statutes or in decisional law. This continves the pre-existing California
lay; for inasmuch as the rule excludiing hearssy was not statutery, the courts
have recognized exceptions to the rule in addition to those exceptions

expressed in the statutes. BSee, People v. Spriges, 60 Cal.2d , , 389

P.2¢ 377, 380, 36 Cal, Rptr. 841, 844 (196k),

4 1201. Multiple hearsay.

Comment. Secticn 1201 makes 1t possible to use admissible hearsay
to prove another statement was mede that is also admissible hearsay. For

example, under Section 1201, an official reporter’s travscript
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of the testimony at another tric) may be use” o vreve the nature of the
testimony previously given (Section 1280), the former testimony may be‘ﬁsed
as hearsay evidence {under Section 1291) to prove tlat a party made an
aduission. The admission is admissible {Section 1221) toc prove the truth
of tlie matter stated. Thus, under Section 1201, the evidence of the
ednission contained in the transcript 1s admissible tecause each of the
heorsay statements Involved is witiidin an exception to the hearsay rule.
Although no Californis case has been found where tue admissibility of
"multiple hearsay" has been analyzed and discussed, the practice is
apravently in accord with the rule stated in Seetion 1201 See, e.g.,

People v. Collup, 27 Cal.2d 829, 167 P.2d 71k (1946)(transcript of former

testimony used to prove admission).
Section 1201 is based on Rule 65 of the Uniform Rules of Evidence.

§ 1202. Credibility of hearsasy declarant.

Comment. BSection 1202 deals with the impeachiment of cne whose hearsay
statement is in evidence as distinguished from the impeaciment of a witness
vho lLias testified. It has two purposes: First, it makes clear that such
evicence is not to be excluded on i ground that it is collateral. Second,
it makes clear that the rule applying to impeachment of a witness--that a
witness may be impeached by a prior inconsistent statement only if he is
provided with an opportunity to explain it--does not apply ito a hearsaya
declarant.

The California courts have permitted a party to impeach hearssy evidence

i
given under the former testimony exceptlon with evidence of an Inconsistent
statement by the hearsay declarant, even though the declarent had no

opportunity to explain or deny the inconsistency, iwruen the inconsistent

stacement was made after the former testimony was given. Pegple v. Collup,

27 Cal.2d 829, 167 P.2d Tik (1946). The courts iave also permitted dving
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declarations to be ilmpeached by evidence of contradictory statements by

the Ceceased, although no foundation was laid. People v, Lawrence, 21 Cal,

365 {1863). Apparently, hovever, former testimony may noc be impeached by
evidence of an inconsistent statement made prior to the former testimony
unless the would-be impeacher elther did not know of the inconsistent
statenment at the time the Tormer iestimony was given or provided the
declarant with an opportunity to deny or explain the inconsistent statement.

Feople v. Greenwell, 20 Cal. App.2d 266, 66 P.2d 67k (1537) as limited by

People v. Collup, 27 Cal.2d 829, 167 P.2d 71lh (1946},

Section 1202 substitutes for this case law a uwulform rule permitting
a heargay declarant to be impeached by incomsistent statements in all cases,
whether or not the declarant has been given sn opporiunity %o deny or
explain the inconsistency. If the hearsay declarani is unavailable as a
witness, the party against whom tic evidence is admitted should not be
deprived of both his right to crosc-examine and his right to impeach, Cf.,

People v. Lawrence, 21 Cal, 368, 372 (1863). If the hearsay declarant is

available, the party electing to use the hearssy of such a declarant should
have the burden of calling him to explain or deny any alleged inconsistencies.

Of course, the trial Jjudge may curb efforts to impeach hearsay decler-
ants if he determines thet the ingquiry is straying into remote and collatersl
matoers. Section 352.

Section 1202 provides that inconsistent statemenis of a hearsay declarant
mey not be used to prove the truth of the matters suated. In ccntrast,
Seciicn 1235 provides that evidencc of prior inconsistent statements made
by a trial witness mey be admitted to prove the truth of the matters stated.

Unless the declarant is a witness and subject to cross-exemination upon the
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suvject matter of hils statements, there is not a sufficient guarantee of
the trustworthiness of his out-of-court statements to warrant their
recerrilon as substantive evidence unless they fall within scme recognized

exception to the hearsay rule.
Section 1202 is based on Rule 65 of the Uniform Rules of Evidence.

§ 1203. Crosseexamination of hearsay declarant.

Ccmment.  Hearssy evidence is generally excluded froem evidence because
of the lack of opportunity for the adverse party to crosg-examine the

hearsay declarant before the trier of fact. People v. Dob, 29 Cal.2d

321, 325, 175 P.2d 12, 15 {1546). In scme situations, hearsay evidence is
edrilited because of some exceptional need for the evidence and because there
is scwe circumstantial evidence of itrustworthiness that justifies a viclatien

of a party's right of cross-examination. People v. Irust, 47 Cal.2d T76,

785, 306 P.2d kBo, 8% (1957); Twiney v. Sousa, 116 Cal. App.2d 787, T91,

304 P.2d 1025, 1027-1028 (1956).

Zven though it is necessary or desirable to permlt some hearsay evidence
to be recelved without guaranteeing the adverse payrty the right to cross-
examine the declarant, there seems to be no reason to prohibit the adverse
parcy from cross-examining the declarant altogether, The policy in favor
of cross-examination that underlies the hearsay rule, therefore, indicates
that the adverse party should be accorded the right to call thke doclorant
of o statement that has been received and to cross-examine him concerning
the cubject matter of his statement.

Hence, Section 1203 has been included in the Zvidence Code to reverse,
inscTar as a hearsay declarant is ccncerncd, the traditicrel rule that a
witness called by a party is a witness for that psrty and may not be cross-
examined by him. As a hearsay declarant is in praciical effect a witness
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against that party, Section 1203 gives the party agalnst vhom & hearsay
statement is admitted the right to call and cross-examine the hearsay
declsrant concerning the subject matter of the hearsay statement just as
he has the right to cross-examine the witnesses who appear perscnally and

testily against him at the trial.

§ look, Hemrsay statement offered against criminal defendant.

Comrent. In People v. Undervocd, 61 Cal.2d __ ,  P.2d s 37 Cal. Rptr.

313 (1564}, the California Supreme Court held that a prior inconsistent
statement of a witness could not be introduced to impeach him in g eriminal
trial when the prior inconsistent statement would have been inadmissible

as an involuntary confessiocn if the witness had been the defendant., Section

1204 arplies the primciple of the Underwood decision to all hearsay statements.

§ 1205, Pretrial notice of certain hearsay statements.

Comment. The intreduction of hearsay evidence vill, in many instances,
deprive the party egainst whom the evidence 1s offered of the right to
cross-egamine the hearsay declarant. To compensate for this loss, Section
1205 requires that the proponent of cerfain kinds of hearssy evidence
provide the adverse party with pretrial notice of his intentiomn to offer
the hearsay. The adverse party is thus afforded the opportunity to
invreastigzate the accuracy of the perceptlons and the veracity of the
orizinal declarant; and, in scme cases, he will be able to require the
appearance of the original deeclarant for cross-examninaticn wmder Section
1203.

The kind of hearsay menticned In Section 1205 are limited to those where
there sppears to be an especlal need to lnvestigate the accuracy of the
hearsay statement as distinguished from the accuracy of tle evidence of

the statement that is being offered. For example, business and officlal
§ 1203
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records are included becsuse these writings sometines contain medical
diaznoses and similar opinions of declarants who will not be present to

give direct testimony. See, e.g., HeDowd v. Pig'n Vhistle Corp., 26 Cal.2d

696, 160 P.2d 797 (1945); People v. Gorgol, 122 Cal.App.2d 281, 265 P.2d &

(1955}. As t@e introduction of hearsay of this naitwre deprives the adverse
party of his right to cross-examine the auth®® of such an opinion, he
should at least have the cppeortunity to investigate the sufficiency of

the basis for the opinion., On the other hend, judgrents are excluded; for
the veracity of the judge and jurors who determined the maiters decided

in the judgment is not really involved.

Section 1205 applies only to hearsay statements thet are in writing
in order to provide easily identifiable categories of evidence that are
subject to the notice requirement end, thus, to avoid any possibility of
creating e trep for iiltigants and tiueir counsel.,

Section 1205 is based in Principle on Rule 64 of the Uniform Rules of

Bvidence.

§ 12056, 1o implied repesl.

Comment. -Although some of the statutes providing for the admission
of hearssy evidence will be repealed when the Evidence Code is enacted,
there will remain In the varicus codes a number of statutes which, for the
mosv part, are narrovly drewm to make a particular type of hearssy evidence
adrissible under specifically limited circumstences, It is neither
decirable nor feasible to repeal tihese statutes. Jeetion 1206 makes it
clear that these statutes will not e impliedly mepealed Ty the enactment

of “he BEvidence Code.
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CHAPTER 2. EXCEFTICIHS TO THE HEARSAY RULE -

Article 1. Confessions and Admissicns

§ 1220. Confession or admission of criminal defendant.,

Ccmment. Section 1220 restates the exdsting lawv governing the
adnissibility of the confession or admission of a defendent in & eriminal

acticn. People v. Jones, 2k Cal.2d €01, 150 P.2d G01 (1944); People v. Rogers,

22 Cal.2d 787, 1kl P.2d 722 {1943); People v. Loper, 159 Cal.6, 112 P. 720

{1910); People v. Speaks, 156 Cal. lpp.2d 25, 319 P.2d 709 (1957); Pecple v.

Haney, 46 Cal. App. 317, 189 Fac. 338 (1920); FPeople v. Iiscnts, 1k Cal.od
403, ohkP.2d 569 {1939); Pecple v. fichley, 53 Cal.2d 160, 346 P.2d 76L (1959).
See also Tentative Reccmmendation and a Study Relating to the Uniform Rules
of _idence {Article ¥ITII. Tearsay Swidepece}, 4 CAL. LAW

REVISION CCMM'N, REP., REC. & STUDIDS at 475-482 (1563).

Although subdivision (b) is technically unneccssary, for the sake of
conpleteness it is desirable to give express recognition to the fact that
any rule of admissibility established by the Legislature is subject to the

requirements of the Federal and State Constitutions.

§ 1221. Admission of party to civil action.

Comment. Section 1221 states existing lawv as found in Code of Civil
Procedure Section 1870(2). The raticnale underlying this exception is
that the party cannot object to the lack of the right to cross-examine the
declarant, since the party himself made the statement. lMoreover, the party
can cross—exsmine the witness who testifies to the party's statement and can
deny or explain the purported admission. The statenent need not be one which

would be admissible if made at the hearing. See Shields v. Cxnard Harbor

Dist., 46 Cal. App.2d 477, 116 P.2d 121 (19L1).
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§ 1202, Adoptive admission.

Comment, Section 1222 restates and supersedes sutdivision 3 of Ceode of

Civil Frocedure Section 1870. See Tentative Recomrerdaticn and a Study

Relating to the Uniform Rules of Lvidence (Article VITI. Hearsay Evidence),

L CAL, TAW REVISION COMM'N, REP., RiC. & STUDIES at k8L (1563).

§ 17023, Authorized admission.

Comment, Section 1223 provides a hearsay excepitlon for authorized
adnissions. Under this exception, if a party authorized an agent to meke
statements cn his btehalf, such stetements may he intrcduced against the
party under the same conditions as if they had been made by the party himself.
Seccicn 1223 restates apd supersedcs the first poriicn of subdivisicn 5 of Code

of Civil Proccedure Section 1870. Tentative Reccrmendaticn and a Study Relating

to the Uniform Rules of Evidence {Article VIII, Hecrsay Ividence), U4 CAL.

LA REVISION COMM'N, REP., REC. & STUDIES at h8h.loU {1963).

§ 1024, Admission of co~-conspiraior.

Cemment. Section 1224 is a specific example of a kind of authorized
aduission that is edmissible under Section 1223, <he statement is admitted

because it is an act of the conspiracy for which the paxrty, as a co=conspirator,

is lenally respomsible. Pecple v. Lorraine, 90 Cal. App. 317, 327, 265 Pac.
893, (1928). See CAL, CCNT, ED. BAR, CALIFCRNIA CRIMINAL IAW PRACTICE
hii-h72 (1964). Section 122k restates and supersedes the provisions

of subdivieion 6 of Ccde of Civil Frocedure Section 1870.

§ 1225. Statement of agent, partner, or employee.

Comirent. Section 1223 makes authorized extrajudiciald statements
adnissible. Section 1225 goes berord this, making aduissible against a party

§ 1202
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specifisd extrajudicial statemerts of an agent, partrner or cmployee, whether
or not authorized. A statement is admitted under Tection 1225, however, only
if it wvould be admissible if made by the declarant at the hearing whereas

ng such Iimitation 1s appliceble to authorized adanicsions.

The practical scope of Sectlon 1225 is quite limited. The spontaneous
statemenis that it covers are admissible under Seciicn 1240. The self-
incwlpatory statements which it covers are admissible under Section 1230 as
declarations against the declarantis interest. Where the ceclarant is a
wiltness at the trial, many other statements covered by Seciicon 1225 would
be admisgible as lnconsistent statoments under Secticn 1235. Thus, Section
1275 has independent significance cnly es to wrsuthcrired, nonspontaneous,
noninculpatory statements of agents, partners and employees who do not
testify at the trial concerning the matters within the scope of the agency,
partnership or employment., For exemple, the chauflfeur?s statement following
an accident, "It wasn't my fault; the boss lost his head and grebbed the
wheel,” would be inadmissible as a declaration azainst interest under Section
1230, it would be inadmissible ag ain authorized admlssion under Seetlon 1223,
it would be inadmissible under Secilion 1235 unless the exployee testified
inconsistently at the trial, it would be inadmissible under Section 1240

unless mede smopteneously, but it would beéwdmissible under Secticn 1225.

Section 1295 is based on Rule 63(9)(a) of the Uniform Rules of
FEricence; and it goes beyond existing California lav as found in
swbcivision 5 of Section 1870 of the Code of Civil Procedure (superseded
by Tvidence Code Section 1223). Under exlsting California law only the
shasonents that the principal has authorized the agent to rake are admissible.

Peterson Bros. v. Mineral King Fruli Co., 140 Cal, Gol, T Pac. 162 (1903).
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There are two justifications for the limited exiension of the exception
for agents' statements provided by Section 1225. First, because of the
relationship which existed at the time the statement vas made, it is unlikely
that the statement would have been made unless it vere true. Second, the
existence of the relationship maices it highly likely that the party will be
able to meke an adequate investigation of the statement without having to

resort to cross-~exXemination of the deelarant in open court.

§ 1226. Statement of declarant vhose liability o Ureaech of duty is in issue.

Comment. Sectlon 1226 restates in substance a hearsay exception found
in Gection 1851 of the Ccde of Civil Frocedure {superseded by Evidence Ccde

Sections 1226 and 1302). Cf.; Butie County v. Morgan, 76 Cal. 1, 18 Pac.

115 (1088); Ingram v. Bob Jaffee Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956);

Standard 0il Co. v. Houser, 101 Cal. App.2d 480, 225 P.2d 539 (1950). Section

1226, however, limits this hearsay exception to civil actions: Much of the
evifence within this exception is also covered by Zecticn 1230, which makes
adnissible declarstions against interest. However, tc be admissible under
Section 1230 the statement st have bteen against the declarant!s interest
when mede whereas this requirement is not stated in leeticn 1226, &
comparable excepticn is found in Rule 9(c) of the Unifcxm Rules of Evidence.
- Code of Civil Procedure Secition 1851 has been ccastrued to admit
stasements of & declarant whose breach of duty gives rise to a liabilitsy
on the part of the party against vhom the statements are offered. Nye &

Nissen v, Central etc, Ins. Corp., 1 Cal. App.2d 57C, 163. £.2d 100

(10L5). Section 1226 of the Zvidence Code refers specifically to

§ 1225
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“breach of duty" in order to admii ctatements of a (eclarant whose breach
of duty is in issue without regard uo whether that breach gives rise to
8 1ligbility of the party against vhowm the statements are offered or
merely defeats a right being assertcd by that part;. For example, in

Incpam v, Bob Jaffe Co., 139 Cal., App-2d 193, 293 ¥.23 132 (1956), a statement

of a person permitted to operate a vehicle was admiitied against the owner
of the vehiecle in an action seekins to hold the owner lisble on the deriva-
tive liability of wvechicle owhers eztablished by Vehicle Code Section
17150, Under Secticn 1226, the sizicment of the declarant would slso be
afmissible against the owner in an action brougnt by the owner to recover
for damage to his vehicle where the defense iIs basel on the contributory
nezligence of the declarant,

Section 1302 supplements the rule stated in Section 1206, Section 1302
pernits the admission of Jjudgients sgainst a third person when one of the
lssues between the parties is the liability, cobligation, or duty of the
third person and the judgment determines that lisbility, obligation, or
dusy. Together, Sections 1226 and 1302 codify the holdingc of the cases

applying Code of Civil Procedure Scciion 1851. See Tentaltive Recommendation

anc a Study Rel@bting to the Unifcrm Rules of Bvidence (Article VIIT.

Hearsay Evidence), 4 CAL. LAW REVIZION COMM'N, REP., REC, & STUDIES at

ho1-hos (1963).

§ 1227. Statement of deplarant whose right or title is in issue.

Comment. Sectlon 1227 expreszes a ccommon law sexcepiion to the hesr-
sey rule that is recoghized in part in Code of Civil Procedure Section

1840, Section 1849 (which is superseded by Section 1227) permits the
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stalements of predecessors in interest of real proporty to be admitted
against the sueccessors; however, the California ceses follor the general
rule of pernitting predecessors' simtements to be afmiticd sgainst successors

of either real or personal property. Smith v. Goetlz, 159 Cal. 628,

115 Pac. 223 (1911); 4 Wigmore, Evidence§§ 1082 et secq. (3a ed. 1940).
Jection 1227 supplements the rule provided in dection 1226, Under
Section 1226, for example, & party suing an execulor on an obligation
incurred by the decedent prior to Iiis death may introduce admissions of
the Gecedent, Similarly, under Section 1227, a paxrty sued by an executor
cn an obligation claimed to have becn owed to the decedent may introduce
admissions of the decedent.
It should be noted that, wider subdivision (b), "statements made before

title accrued in the declarant will not be receivable, On the cther hand,

the time of divestiture, after which no statements could be treated as admis-
sicns 1is the time when the party asainst whom they are offered has by
his own hypothesis acquired the title; thus, in a suit, for example, between
A's lleir and A's grantee, A's statements at any time before his desth
are recelvable aginst the hedr; but only his stateuents belore the grant
arc receivable against the grantee.” U Wigmore, Dvidence § 1082,
p. 153 (34 ed. 1940).

Despite the limitations of Section 1227, some statements of a grantor
madte after divestiture of title will be admissible; but another theory
of sdpissibllity must be found, Tor example, later statements of his state
of mind nay be admissible on the issue of his intent. Sections 1250,
1251. And where 1t 1s claimed that a conveyanee was in fraud of crediters,

the later statefll=nmts of the grantor réy be amdmissiible, not as hearssy, but
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as evidence of the fraud itself, (¢T. Bush & Mallett Co, v. Heh,ing, 13k

Cal, 676, 66 Pac. 967 {1901)) or they may be admissible as declarations

of a co-conspirator in the fraud (Cf. MeGee v. Allen, 7 Cal.2d 468, 60 P.d

1026 (1936)). See gemerally & immore! B¥idence ¢ 1086 (34 ed.

15ko).

§ 1228, Statement of declarant in action for his vrongful injury or death.

Comuent. Under the pre-existilng California lair, an acmission by a
decelent is not admissible agalnst s heirs or representatives in a

" wrongful desth action brought by them. Hedge v, Williams, 131 Cal.

k55, 64 Pac. 106 {1501); Carr v. Duncan, 90 Cal, fpp.2d 28g 202 P.2d

855 (1949)}; Marks v. Beissinger, 35 Cal. App. 4, 156G Pac. 243 {1917).

The reason is that the action 1s a new aetion, not nersly & survival of
the decedent's acticn,.
This rule has been severely criticized and does not refilect the thinking

of most American courts. Carr v. Duncan, 90 Cal. A..20 282, 285, 202 P.2d

855, 856 (1949). Under Code of Civil Procedure Section 1851 {(superseded
by :vidence Code Section 1226}, the admissions of a decedent are admissible
to ectablish the limbility of his executor. Similariy, when the executor
brings an action for the decedent's death under Code of Civil Proedwe
Section 377, the d efendant should be permitted to introduce the admissions
of the decedent. Without such a rule, in an action between two executors
arising out of an aocident kiliing both participasnts, the plaintiff
executor would be sble to introduce admissions of the defendant's decedent
but the defending exeeutor would te wable to introduce admissicns of the
plaintiffis decedent.

~1010.3- g 12%
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Section 1228 changes the rule announced in the Californis cases and
makes the adnissions of the decedent admissible in vwrongful. death actions.
It nrovides a similar rule for the analogous cases arising under Code
of Civil Procedure Section 376.

Jection 1228 recognizes that there is no reason, other than a technieal
procedural rule, to treat the admissions of a plaintiff!s decedent differ-
ensly Trom those of a defendant's decedent in sn action brought under
Code of Clvil Procedure Section 377. The plaintiff in a vrongful death
case--and the parent of an injured child in an action under Code of Civil
Procdéure Section 376--in reality stands so completely on the right of the
deceased or Injured person that such person®s admissions of nonllgbility of
the defendant shouwld be admitied apgolnst the plainit’ff, sven though a5 &

techniecal matter the plaintiff is asserting an indenendent righk,
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Article 2. Declarations Against Interest

§ 1230. Declaration against interest,

Commert. Section 123C ecdifies the hearsay excepiion for declarations
against interest as thal exception has been developed in e Califcornia

courts. People v. Spriggs, 60 Cal.2d __ , 389 P.2¢ 377, 36 Cal. Rptr.

841 {1664). It is not clear, however, whether exisiing lav extends the
declaration against interest excepiion to include statements that make
the declarant an object of hatred, ridicule, or social disgrace in the
conmunity .

Section 1230 supersedes the pa:rtiel and inaccurate statements of the
declarations against interest excepiion found in Code of Civil Procedure

Sections 1853, 1870(4), and 1946{1). See People v. Spriges, 60 Cal.2d at . ,

387 r.2a at 360-38L, 36 Cal. Rptr. at 844-8LS (1964). gection 1230 is tesed

in large pert on Rule 63(10) of the Uniform Rules of fvidence, The require-

" continues

ment that the declarant have "sufficlent knowledge of the subjec
the similar commor law requirement stated in Cecde of Civil Procedure Section
1853 that the declarant must have bad some peculiar neans--such as personal

observatiom~-for obtaining sccurate knowledge of the matter stafed. See 5

Wigmore, Evidence § 1471 (3d ed. 1940).

Article 3. Prior Statements of Witnesses

§ 1235. Prior inconsistent statement.

Comment. Under existing lawv, a prior statement of a witness that is
inconsistent with his testimony at the trial is edmissible, but because of the
hearsay rule such statements may not be used as evidence of the truth of the
matiers stated. They may be used only to cast discredit on the testimony given

at the trial. Albert v. McKay & Co., 17L Cal. 451, 456, 163 Pae. 666, 668 (1917).

Section 1235, however, permits a prior inconsistent statement of a witness

to be used as substantive evidence 1f the statement 1s otherwlse § 1230
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wmissible vnder the rules relating to the impeachment of witnesses. In
rizw of the fasl that the declarant 1s in court and mey be exsmined and
crogg-examined in regard to his statements and their subject matter, there
seems to be 174tle resmson to perpetuate the subtle distinciion made in the
cases, It is not reailstic to expect & Jury to understand that they cannct
believe a witness was telling the truth on a forrer occasion when they
elieve the contrary story given at the trial is not irue. Moreover, in
many cases the prior inconsistent statement is more ilikely tc be true than
Siae testimony of the witness at the trial because it vas made nearer in
time to the matter to which it relates and is less lilkely to te influenced
by the controvsrsy that gave rise to lltigation.
section 1235 will permit a npariy to establish a prima facle case by

svsrodueing prior incomsistent statements of witnesscs. This change in

e leaw, however, will provide a party with desirable protection against the
"turncoat” witness wvho ckanges his story on the stand and deprives the party

:nlling him of evidence essential o his case,

§ 1236, Prior consistent statement.

Comaent , Uscder existing law. & prior statement of & witness that is
~onsistent with his testiaony at the trial is admissible under certain
conditvions when the credibility of the witness has been gtitacked. The
ctatement is adnitted, howaver, only feo rehabilitatie the witness--to support

a'e credibility -and not as evidence of the truth of the matters stated.

Pecple v, Kynette, 15 Cal.2d 731, 753-T54, (19403,

Seetion 1236, however, permits a prior consistent statement of a witness

to be used gs substantive evidence if the statement i1s othervwise admissible
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under the rules relating to the rehabllitation of impeached witnesses.
The regscns for this change in the law are much the same ag those discussed

in the Comment to Section 1235.

§ 1237. Past recollection recorded.

Ccomment. Section 1237 provides a hearsay exception for what is usually
reverred to as "past recollection recorded.” The section makes no radieal
departure from existing lav, for its provisions are teken largely from the
provisions of Seetion 20L7 of the Code of Civil Procedure. There are,
hovever, two substantive differences between Secticn 1237 and existing
California law:

TFirst, existing law requires that a foundation be laid for the admission
of such evidence by showing (1) that the writing recording the statement
was made by the witness or under his direction, {2} that the writing was
made Bt 8 time when the fact reccrded in the writing actually cccurred or at
such other time when the fact was fresh in the witness' memory and (3)
that the witness "knew that the same was correctly stated in the wrlting."
Unéer Section 1237, hewever, the writing may be made not cnly by the witness
himself or under his direction but also by some other person for the purpose
of recording the witness' statement at the time it tras made., In addition,
Section 1237 permits testimony of the person who recorded the statement to
be used to establish that the writing 1s a correct record of the statement.
Suflficient assurance of the trustrorthiness of the statement is provided
1f the declarant is avallable to testilfy that he made a true stetement and
the person who recorded the statement is availsble to testify that he
accurately recorded the statement.
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Second, under Secticn 1237 the document or other writing embedying the
statement is itself admissible in evidence whereas under the present law
the declarant reads the writing on the witness stand .and the writing is
not othexrwise made a part of fthe record uwmless it is offered in evidence by

the adverse party.

Lrtiele 4. Spontaneocus, Conteuporaneous, and Dying Declarations

§ 1240. Spontaneocus statement.

Comment. Section 1240 is a codification of the existing exception to

the hearsay rule which makes excifed statements admissible.,  Showalter v.

Western Pacific R.R., 16 Cal.2d 460, 106 P.2d 895 {1940}; Tentative Recom-

mendation and a Study Relaeting to the Uniform Rules of Evidence (Article VIII.

Hearsay Evidence), 4 CAL, LAV REVISICN COMM'N, REP., REC. & STUDIES LE5-L66

-~

(15563). The rationale of this execpntion is that the spontaneity of such
statements and the declarant's state of mind at the time when they are made

provide an adequate guarantee of thelr trustworthiness.

§ 1241. Contemporaneous statement.

Comment, Section 1241, which provides a hearsay excepiion for contem-
poranecus statements, may go beyond existing law, for no California case in
point has been found. Elsevhere the authorities are coenflicting in their

regulis and confused in their reasoning owing to the tendency to discuss tke

provlem only in terms of res gestae. See Tentative Heccomendation and a

3tuly Relating to the Unifcrm Rules of Evidence (fx:cicle VIII. Hearsay

Evidence), 4 CAL. IAW REVISICH COMI'N, REP., REC, & STUDIES at L66-L65

(15G3).
-101kh- § 1237
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‘he statements admissible wuler sutdivisicn (2) are higaly trustworthy
because: (1) +the statement being simultaneous with the event, thereris
no nemory problem; (2) there is little or no time Tor caleculated misstate-
ment; and (3) the statement is usually made to ore vho has equal opportunity
to observe and check misstatements, In applying this exception, the couris
should insist on actusl contemporaneousness; otheririse, the trustworthiness

of the statements beccmes questionable.
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§ 1242. Dying declaration.

Comment. Section 1242 ig a broadened form of the well-established
exception to the hearsay rule which makes dying declarations admissible.
The existing law--Code of Civil Procedure Section 1870(%) as interpreted by
our courts--pakes such declarations admissible only in criminsl homicide actions
and only when they relate to the immediate cause of the declarant's death.

People v. Hall, 94 Cal. 595, 30 Pac. 7 (1892); Thrasher v. Board of Medical

Examiners, 44 Cal. App. 26, 185 Pac. 1006 {1919). See Tentative Recommendation

and a Study Relating to the Uniform Rules of Evidence (Article VIII. Eearsay

Evidence), 4 CAL. IAW REVISION CCMM'N, REP., REC, § STUDIES 472-473 {1963).
The ratiocnale of the exception--that men are not apt to lie in the shadow of
death~-is as applicable to any other declaration that a dying man might meke
as 1t is to a statement regarding the immediate cause of his death. Moreover,
there 1s no rationsl basis for differentiating, for the purpose of the .
admissibility of dying declarations, between civil and crimiral actions, orx
among various types of criminal actions.

Under Section 1242, the dying declaration is admissible oply if it would
be admissible if made by the declarant at the hearing. Thus, the dying
declaration is admissible only if the declarant would have heen a competent

witness and made the statement cn personal knowledge.

Artlcle 5. GStaterments of Mental or Physical State

§ 1250. Statement of declarant's then existing physical or mental cendition.

Comment. Section 1250 provides an exception to the hearsay rule for

statements of the declarant’s then existing physical or mental condition. It

-1016A- § 1250
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codifies an exception that has been developed by the courts.
Thus, under Sectlon 1250 as under exlsting law, & statement of the
declarapt’s state of mind at the time of the statement is admissible whon that

state of mind 1s itself in issue in the case. Adkins v. Brett, 184 Cal. 252,

193 Pac. 5 (1920). A statemeut of the declarant's then existing state of mind
is also admiesible when relevant to show the declarant's state of mind st e

time prior tc the statement. Watenpsugh v. State Teachers' Retirement, 51

Cal.2d 675, 336 P.2d 165 (1959); whitlow v. Durst, 20 cal.2d 523, 127 P.2d

530 (194%2); Estate of Anderson, 185 Cal. 700, 198 Pac. 407 (1921); Williams

v. Kidd, 170 Cal. 631, 151 Pac: 1 (1915}. Section 1250 also makes a statement
of then existing state of mind admissible to “"prove or explain mscts or conduct
of the declarant." Thus, a statement of the declarent's intent to do certain

acts is admissible to prove that he did those acts. People v. Alcalde, 24

Cal.2d 177, 148 P.24 627 (1944); Renjemin v. District Grand Lodge, 171 Cal. 260,

152 Pac. 731 (1915}, Statements of then existing pain or other bodily condition

are aleo sdmissible to prove the existence of such condition. EREloomberg v.

Iaventhal, 179 Cal. 616, 178 Pac. 496 (1919); People v. Wright, 167 Cal. 1,

138 Pac. 349 {1914).

A statement is not admissible under Secticon 1250 if the statement was
made under such circumstances that the declarant in making such statement had
motive or resson to deviate from the truth. See Secticon 1253 and the Comment
thereto.

In light of the definition of "hearsay evidence" in Section 155, a
distinction should be noted between the use of a declarapt’s statements of his
then existing mental state to prove asuch mental state and the use of a declarant's
statements of other facts as circumstantial evidence of his mental state.

~301T- § 1250
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Under tae Evidence Code, if the declarsnt's statements are not being used to
prove the truth of their contents but are being used as circumstantial evidence
of the declarant's mental state, no hearsay problem is involved. See the
Comment to Section 1200.

Section 1250 (b) does not permit a statement of memory or belief to be
used to prove the fact remembered or believed. This limitation is necessary
to preserve the hearsay rule. Any statement of a past event is, of course,
a statement of the declarant's then existing state of mind~-his memory or teliéf--
concerning the past event. If the evidence of that state of mind--the statement
of memory-~-were admissible to show that the fact remembered or believed actually
oocurred, any statement narrating a past event would be, by a process of
circuitous reasoning, admissible to prove that the event ocourred.

The limitation in Section 1250t} is, in general, in accord with the law

developed in the Califorria cases. Thus, in Estate of Anderson, 185 Cal. 700,

198 Pac. 407 (1921), g declaration of & testatrix made after the execution of
a wlll to the effect that the will had been made st an aunt's request was held
to be inadmissible hearsay "because it was merely a declaration as to a past
event and was not indicative of the condition of mind of the testatrix at the
time she made 1t." 185 Cal. at 720, 198 Pac. at 415 {1921).

A major exception to the principle expressed in Section 1250(b) was created

in People v. Merkouris, 52 Cal.2d 672, 344 P.2d 1 {1959). That case held that

statements wade by the victims of a double homicide relating threats by the
defendant were admissible to show the victims' mental state-~their fear of the
defendant. Their fear was not itself in iesue in the case, but the court held

that the fear was relevant to show that the defendant had engaged in conduct

~1018- § 1250
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engendering the fear, i.e., that the defendant had in fact threatened them.
That the defendant had threatened them was, of course, relevart to show that
the threats were carried out in the homicide. Thus, in effect, the court
permitted the statements to be used to prove the truth of the matters stated

in them. In People v. Purvis, 56 Cal.2d 93, 362 P.24 713, 13 Cal. Rptr. 801

{1961), the doctrine of the Merkouris case was limited to cases where identity
is in issue.

Section 1250(b) is contrary to the Merkouris case. The doctrine of that
case is repudiated because it is an attack on the hearsay rule itself. Other
exceptions to the hearsay rﬁle are vased on some pecullar rellability of the

evidence involved. People v, Brust, 47 c¢al.2d 776, 785, 306 P.2d 480, (1957).

The exception created by Merkouris was not based on any evidence of the
reliability of the declarations, it was based on a rationale that destroys the

very foundation of the hearsay rule.

§ 1251, Statement of declarant's previocusly existing physical or mental conditiqn.

Comment. Sectlon 1250 forbide the use of a statement of memory or
beliel to prove the fact remembered or believed. Section 1251, however,
permits a statement of memory or belief of a past mental state to be used to
prove the previous mental state when the previous mental state is itself iIn
issue in the case. If the past mental state is to be used merely as circum-
stantigl evidence of some cther fact, the limitaticn in Section 1250 still
gpplies and the statement of the past mental state is irmdmisaible hearsay.

Section 1251 is generally consistent with the California case law, which
also permits a statement of = prior mentsl state to be used as evidence of that

§ 1250

§ 1251
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mental state. See, e.g., People v. One 1948 Chevrolet Conv. Coupe, 45 Cal.2d

613, 290 P.2d 538 (1955} (statement of prior knowledge admitted to prove such
knowledge). However, Section 1251 requires that the declarant be unavailable
&8s & witness. No similar condition on admissibility has been imposed by the
cases. Note, too, that no similar condition appears in Section 1250.

A statement 1s not admissible under Section 1251 if the statement was
made under such circumstances that the declarent in msking such statement had
motive or reason to devigte frow the truth. See Section 1253 arnd the Comment

thereto.

§ 1252, Statement of previous symptoms.

Comrent. Under existing Califernia law, & statement of previous symptcms
made to a physician for purposes of treatmwent is considered inadmissible hearsay!
although the physician may relate the statement as a matter upon which he
based his diagnosis of the declarant’s ailment. See discussion in Pecple v.
Brown, 49 Cal.2d 577, 585-587, 320 P.24 5, (1958).

Section 1252 permits statements of previous symptoms made to & physician
for purposes of treatment to be used to prove the facts related in the statements.
If there 1s no motive to falsify such statements, they are likely to be highly
reliable, for the declarant in making them has based his actions on his belief
in their truth--he has consulted the physiclan and has permitted the physiclan
to use them as & basis for prescribing treatment, Statements made to a
physician where there is g motive to manufacture evidence or any other motive
to decelve are inedmissible under this section because of the limitation in
Section 1253.

§ 1251

§ 1252
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§ 1253. Limitation on admissibility of statements of mental or physical state.

Comment. Section 1253 limits the admissibility of hearsay statements that
would otherwise be admissible under Sectioms 1250, 1251, and 1252. If s
statement of mental or physical state was made with a motive to misrepresent
or to manufacture evidence, the statement is not sufficiently reliable to
warrant its reception in evidence. The limitation expressed in Section 1253
has been held to be & condition of admiesibility in some of the California cases.

See, e.g., People v. Hamilton, 55 Cal.2d 881, 893, 895, 13 Cal. Rptr. 649, s

, 362 P.2d 473, , (1961); People v. Alcalde, 24 Cal.2d 177, 187, 148

P.2d 627, (19Lh).

The Hamllton case mentions some further limitations on the admissibility
of statements of wental state. These are not given express recognition in the
Evidence Code. However, under Section 352, the Judge may in s particular case
exclude such evidence if he determines that ite prejudicisl effect will
substantially outweighlits probvative value. The specific limitations mentioned
in the Hamilion case have not been codlfied because they are difficult to under-
stand in the light of conflicting and inconsistent language in the case and
because in a different case, prosecuted without the excessive prejudice present
in the Hamilton case, a court might be warranted in receiving evidence of the
xind involwved there where its protative wvalue is great.

For example, the opinion states that statements of a homicide victim that
are offered to prove his state of mind are inadmiesible if they refer eolely to
alleged past conduct on the part of the accused. 55 Cal.24 at 893-894, 13 Cal.
Rptr. at , 362 P.24 at . Put the case also states, nonetheless, that

statements of "threats . . . on the part of the accused" are admissible on the
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issue. 55 Cal.2d at 893, 13 Cal. Rptr. at , 352 P.2d at . The opinion

also states that the statements, to be admissible, must refer primarily to the
atate of mind of the declarant and nct the state of mind of the accused. 55
Cal.2d at 893, 13 Cal. Rptr. at , 362 P.2d at . But the case also indicates
that narrations of threats made by the accused--statements of his intent--are
adrdssible, but statements of conduct by the accused having no relation to his
intent or mental state are not admissible. 55 Cal.2d at 893, 895-896, 13 cal.
Rptr. at 362 P.2d st .

Much of the evidence involved in the Hamilton case is not classified as
hearsay under the Evidence Code. It is clgssified as clrcumstantial evidence.
Hence, the problem presented there is not essentially & hearsay problem. It
is a problem of the judge's discretion to exclude highly prejudicial evidence
when its probative value is not great. Section 352 of the Evidence Code cuntlmues
the Jjudge's power to curb the use of such evidence. But the Evidence Code does
not freeze the courts to the arbitrary and contradictory standards mentioned in
the Hamilton case for determining when prejudicial effect outweighs probative

value.

Article 6., Statements Relating to Wills and to Claims Against Estates

§71260. Statement concerning declarant's will.

Comment. Section 1260 codifies an exception recognized in California case

law. Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (2926); Estate of Tompson,

44 Ccal. App.2d 774, 112 P.2d 937 (1941). The section is, of course, subject
to the provisions of Probate Code Sectioms 350 and 351 which relate to the

establishment of a lost or destroyed will.

§ 1253
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The limitation in subdivision {(b) is not mentioned in the few decisions
involving this exception. The limitation is desirable, however, to assure the

reliablility of the hearsay admissible under this section.

§ 1261. Statement of decedent offered in action against his estate.

Comment. The Dead Man Statute (subdivision 3 of Code of Civil Procedure
Section 1880) prohibits a party suing on a claim against a decedent's estate
from testifying to any fact occuring prior to the decedent's death. The theory
apparently underlying the statute is that it would be unfair to permit the
surviving claimant to testify to such facts when the decedent is precluded
from doing so by his death. BRecause the dead cannot speak, the living may not.

The Dead Man Statute operates unsatisfactorily. It prohibits testimony
concerning matters of which the decedent had no knowledge. It does not prchibit
testimony relating to claims under, as distinguished from sgainst, the
decedent's estate even though the effect of such a claim may be to frustrate
the decedent's plan for the disposition of his property. See the Comment to

Code of Civil Procedure Secticn 1880 ard Reccumencaticn ard Study Relating to

the Dead Man Statute, 1 CAL. LAW REVISION CCMM'N, REP., REC. & STUDIES at D-1

(1957). Hence, the Dead Man Statute is not contimued in the Evidence Code.

To equalize the positions of the partles, the Dead Man Statute exciudes
otherwise relevant and competent evidence~-even if it is the only awailsble
evidence. This forces the courts to declide cases with & minimum of information
concerning the actual facts. See the Supreme Court's complaint in Light v.
Stevens, 159 Cal. 288, 292, 113 Pac. 559, 680 {1911): "Owing to the fact that
the lips of one of the partles to the tyansaction mre nlosed py demth and those
of the other party by the law, the evidence on this question is somewhat

unsatisfactory.” _
3023~ § 1260
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Section 1261 balances the positions of the parties in the opposite manner.
It is based on the belief that the problem at which the Dead Man Statute is
directed is better solved by throwing more light, not less, on the actual facts.
Instead of excluding the competent evidence of the claimant, Section 1261
permits the hearsay statements of the decedent to be admitted, provided that
they would have been admissible had the decedent made the statements as a
witness at the hearing. Certain additional safeguards--recent perception,
absence of motive to falsify--are included in the section to provide some
protection for the party against whom the astatements are offered, for he has

no opportunity to test the hearsay by cross-examination.

Article 8. Business Records

§ 1270. "A business.”

Comment., This article restates and supersedes the Uniform Business Records
28 Evidence Act appesring in Sectlons 1953e-1953h of fhe Code of Civil
Procedure. The definition of "a business” in Section 1270 is substantially the
same a5 that appearing in Code of Civil Procedure Section 1953e. A reference
to "govermmental activity" has been added to the Evidence Code definition to
make it clear that records maintained by any govermmentel asgency are admissible
if the foundational requirements are met. This does not change existing
California law, for the Uniform Act has been construed to be applicable to

governmental records. See, e.g., Nichols v. MeCoy, 38 Cal.2d W7, 2k0 P.24

569 (1952); Fox v. San Francisco Unified School Dist., 11 Cal. App.2d4 885,

245 p.2d 603 (1952).

§ 1261
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The definition is sufficiently broad to encompass institutions not
customerily thought of as businesses. For example, the baptismal and wedding
records of a church would be admissible under the section to prove the events

recorded. 5 WIGMORE, EVIDENCE 371 (3d.ed. 1940). Cf. EVIDERCE CODE § 1315.

§ 1271, Business record.

Comment. Sectlomn 1271 is the business records exception to the hearsay
rule. It is stated in language taken from the Uniform Business Records as
Evidence Act which was adopted in California in 191 (Sections 1953e-1953h of
the Code of Civil Procedure). Section 1271 does not, however, include the
language of Section 1953f.5 of the Code of Ciwvil Procedure because that section
is not contained in the Uniform Act and irsdequately attempts 10 make explicit
the liberal case-law rule that the Uniform Act permits admission of records
kept under any kind of bookkeeping system, whether original or copies, and
whether in bock, card, looseleaf or some other form. The case-liaw rule is
satisfactory and Section 1953f.5 may have the unintended effect of limiting the

provisicns of the Uniform Act. See Tentative Recormendation and a Study Relating

£0 the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 4 CAL. LAW

REVISION COMM'N, REP., REC. & STUDIES at 516 (1953).

§ 1272. Absence of entry in business records,

Comment. Technically, evidence of the absence of a record may not be
hearsay. Section 1272 removes any doubt that there might be, however, concerning
the admissibility of such evidence under the hearsay rule. It codifies existing

case law. People v. Torres, 201 Cal. App.2d 290, 20 Cal. Rptr. 315 (1962).

§ 1270
1271
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Article 8. Official Reports and Other Official Writings

§ 1280. Report of public employee.

Comment. Section 1280 restates in substance arnd supersedes Code of Civil
Procedure Sections 1920 and 1926.

The evidence that is admissible under this section is also admissible under
Section 1271, the buesiness records exception. However, Section 1271 recuires
a witness to testify as to the identity of the record and its mode of
preparation in every instance. Under Section 1280, as under existing law, the
court may admit an official record or report without necessarily requiring a
witness to testify as to its identity and mode of preparation 1f the court
has judicial notice or if sufficient independent evidence shows that the record
or report was prepared In such a manner as to assure its trustworthiness.

See, €.8., People v. Williems, 64 Cal. &7, 27 Pac. 939 (1883) (census report

admitted, the court noting the statutes prescribing the method of prepsring

the report); Vallejo etec. R.R. Co. v. Reed Orchard Co., 169 Cal. 545, 571, 147

Pac. 238, 250 (1915) (statistical report of state agency admitted, the court

noting the statutory duty to prepare the report).

§ 1281. Report of vital statistic.

Comment. Section 1281 provides a hearsay exception for official reports
concerning birth, death, and marriage. Reports of such events occurring within
California are now admissible under the provisicans of Section 10577 of the
Health and Safety Code. Section 1281 provides a broader exception which includes

gimilar reports from other jurisdietions.

§ 1280
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§ 1282. Findiﬁg of presumed deatll Ly suthorized federal employee.

Comment,.. Section 1282 restates and supersedes the provisions of Code of
Civil Procedure Sectlon 1928.1, the evidence admissible under Section
1282 is limited to evidence of the fact of death and of the date, circumstances,

and place of disgppearsnce.
The determinstion of the date of the presumed death by the federal

employee is a determination ordinarily made for the purpose of determining
whether the pay of a missing person should be stopped and his name stricken
from the payrcll. The date so determined should not be given any considera-
tion in the California courts since the issues involved in the California
proceedings reguire determination of the date of death for a different purpose.
Hence Section 1262 does not make admissible the finding of the date of pre-
sumed death. On the other hand, the determinstiorn of the date, circumstances,

and place of disappearance is reliable Information that will assist the trier

of fact in determining the date when the person dieg and ls admissible undexr
this gection. Often the date of death may bhe inferred from the circumstances

of the disappearance. See, In re Thornburg's Estate, 186 COr. 570, 208 P.2nd

349 (1949); Iukens v. Camden Trust Co., 2 N.J. Super. 214, 62 A.2nd 886 (1548).

Section 158p provides s convenient and reliable method of proof of death
of persons covered by the Federal Missing Persons Act. See, e.g., In re

Jacobsen's Estate, 208 Misc., 143, 143 N.¥.S5.2nd 432 (1955)(proof of death

of 2-year old dependent of servicemen where child was passenger on plane lost

at sea).

§ 1882
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§ 1283. Report by federal employee that person iz missing, captured, or the

like.
Comment. Section 1283 restates and supersedes the provisiong of Code of
Civil Procedure Section 1928.2. The language of Section 1928.2 has been

revised to reflect the 1953 amendments to the Pedersl Missing Persons Act.

§ 1284. Statement of absence of public record.

Comment. dJust as the existence and content of a public record may be
proved under Section 1510 by a copy accompanied by the atiestation or certi-
ficate of the custodian reciting that 1t is a copy, the absence of such a
record from a particular public office may be proved under Section 1284 by a
writing made by the custodian of the records in that office stating that no
such record was found after a diligent search. The writing must, of course,
be properly authenticated. See Sections 1401, 1451. The exception is justi-
fied by the likelihood that such statement made by the custodian of the records
is sccurate and by the necessity for providing a simple and inexpensive method

of proving the absence of a public record.

Article 9. Former Testimony

§ 1290. "Former testimony."

Comment. The purpose of Section 1290 is to provide a convenlent term
for use in the substantive provisions in the remainder of this article. It
should be noted that depositions taken in another action are considered former
testimony under Section 1200, and their admissibility is determined by Sections
1291 apnd 1292.

§ 1283

§ 1284
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The use of a deposition taken in the same action, however, is not covered by
this article. Code of Civil Procedure Sections 2016-2035 deal comprehensively
with the conditions and circumstances under which a deposition taken in a

¢ivil action may be used at the trial of the action in which the depesition
was taken, and Penal Code Sections 1345 and 1362 prescribe the conditions for
admitting the deposition of a witness that has been taken in the same criminal
action. Thesge sections will continue to govern the use of depositions in the

action in which they are taken.

§ 1291. Former testimony offered againset party to former proceeding.

Comment. Section 1291 provides a hearssy exception for former testimony
offered against a person who was & party to the proceeding in which the former
testimony was given. For example, if a serles of cases arise involving several
plaintiffs and but one defendant, Section 1291 permits testimony glven in the
first trial to be used against the defendant in & later triasl if the conditions
of admissibility stated in the section are met.

Former testimony is admissible under Section 1291 only if the declarant
is unavaillable as & witness,

Paragraph (1) of subdivision {a) of Section 1291 provides for the
admission of former testimony if it is offered againat the party who offered it
in the previous proceeding. This evidence, in effect, is somewhat analogous
to an admission. If the party f£inds that tke evidence ‘he criglrally offered
in his favor now worke to his disadventage, ke can respond as any party does tc
an adriseion. Moreover, since the witness is no longer avallable to testify,
the party's previous direct end redirect examiration should be considered an

sdequate substitute for his present right to cross-examine.

-1029~ § 1290
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Paragraph {2) of subdivision (a) of Section 1291 provides for the
admissibility of former testimony where the party against whom it is now
offered had the right and opportunity in the former proceeding to cross-examine
the declarant with an interest and motive similar to that which he now has.

Since the party has had his opportunity to cross-examine, the primary objection

to hearsay evidence~-lack of opportunity to cross-examine the declarant--is not
applicable. On the other hand, paragraph (2) does not make the former testimony
admissible where the party against whom it is offered 4id not have s similar
motive and interest to crose-examine. In determining the similarity of interest
and motive to cross-examine, the judge should be guided by practical considerations
and not merely by the similarity of the party's position in the two cases.

For example, testimony contained in a deposition that was taken, but not offered
in evidence at the trial, in a different action should be excluded if the

Judge determines that the deposition was taken for discovery purposes and that

the party did not subject the witness to g thorough cross-examination because

he sought to avoid a premature revelation of the weakness in the testimony of the
witness or in the adverse party's case. In such 8 situation, the party's interest
and metive for cross-examination on the previous occasion would have been |
substantially different from his present interest and motive.

Under paragraph (2), testimony in a deposition taken in another action and
testimony given in & preliminary examination in another criminal sction is not
admigsible sgainst the defendant In a criminal case unless it was received in
evidence at the trial of such other action. This limitation insures that the
person accused of crime will have an adequate opportunity to cross-examine the

witnesses against him,

~1030- § 1291
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Section 1291 supersedes Code of Civil Procedure Section 1870(8)
which permits former testimony to te admitted in & ciwvil case only Iif the
former proceeding was an action between the same parties or their predecessors
in interest, relating to the same matter, or was a former trial of the action
in which the testimony is offered. BSection 1291 will alszo permit a broader
range of hearsay to be introduced agalnst the defendant in a criminal action
than has been permitted under Penal Code Section £86. Under that section, former
testimony has been admissible against the defendant in a criminsl action only |
if the former testimony was given in the same action--at the preliminary
examination, In a deposition, or in a prior trial of the action.

Subdivieion (b) of Section 1291 makes it clear that objections based on
the competence of the declarant or on privilege are to be determined by reference
to the time the former testimeony wes given. Existing Californis law is not
clear on this point; some California decisions indicate that competency and
privilege are to be determined as of the time the former testimeny was given,
but others Indicate that competency and privilege are to be determined as of

the time the former testimony is offered in evidence. See Tentative Recommenda-

tion and s Study Relating %o the Uniform Rules of Evidence {Article VIII.

Hearsay Evidence), 4 CAL. LAW REVISION COMM'N, REP., REC, & STUDIES at 581-585

(1963).

Subdivision (b) also provides that objections to the form of the question
may not be used to exclude the former testimony. Where the former testimony
is offered under paragraph (1) of subdivision {a), the party against whom the
former testimony is now offered himself phrased the guestion; and where the
former testimony comes in under paragraph (2) of sutdivieion (a), the party
against whom the testimony is now offered had the opportunity to object to

the form of the question when it was asked on the former occasicn. Hence, the




Prepared for July 1964 Meeting

party is not permitted to raise this technical objection when the former

testimony is offered againet him.

§ 1292. Former testimony offered against person not a party to former proceeding.

Comment. Section 1292 provides a hearsay exception for former testimony
given at the former proceeding by a person who is now unavaillable ae a witness
when such former testimony is offered against a person who was not s party to
the former proceeding but whose motive for cross-examinstion is similar to that
of a person who had the right and copportunity to cross-examine the declarant
when the former testimony was given. For example, if a series of cases arise
involving one occurence and one defendant but several plaintiffs, Section 1262
permits testimony given against the plaintiff in the first trial to be used
ageinst a plaintiff in a later trial if the conditions of admissibility stated
in the section are met.

Code of Civil Procedure Section 1870(8) (which is superseded by this article),
does not permit admission of the former testimony made admissible by Section 1282.
The out-dated "identlity of parties" and "identity of issues" requirements of
Section 1870 are too restrictive, and Section 1292 substitutes what is, in
effect, a more flexible "trustworthiness" approach characteristic of other
hearsay exceptions. The trustworthiness of the former testimony is sufficlently
guaranteed because the former adverse party had the right and opportunity to
crogs-examine with an interest and motive similar to that of the present adverse
party. Although the party against whom the former testimony is offered 4id not
himgelf have an opportunity to cross-examine the witness on the former

occasion, it can be generally assumed that most prior cross-examination is

§ 1291

§ 1292
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adequate, especially if the same stakes are involved. If the same stakes are
not involved, the difference in interest or motivation would justify exclusion.
And, even vhere 1f the prior cross-exarinetion was inadequate, there is better
reason here for providing a hearsay exception than there is for many of the
presently recognized exceptions to the hearsay rule. As Professor McCormick
states:

. « » I suggest that if the witness is unavellable, then the need

for the sworn, transcribed former testimony in the ascertalnment

of truth is so great, and its reliability so far superior to most,

if not all the other types of oral hearsay coming in under

the other exceptions, that the requlrements of identity of parties

and issuee be dispensed with. This dispenses with the opportunity

for crose-examination, that great characteristic weapon of our

adversary system. But the other types of admissible oral hearsay,

admissions, declarations againet interest, statements about bodily

symptoms, likewise dispense with cross-exsmiyatlon, for declarations

having far less trustworthiness than the sworn testimony in copen court,

and with a far greater hazard of fabrication or mistake in the reporting

of the declaration by the witness., [McCormick, Bvidence § 238, p.
501 (195k4}.]

Section 1292 does not make former testimony admissible against the defen-
dant in a criminal case. This limitation preserves the right of a person
accused of crime to confront and cross-examine the witnesses against him.
When a person's life or liberty 1s at stake--as it is in a criminel triale-
the accused should not be comrelled to rely on the fact that another person
has had an opportunity to cross~examine the witness.

Subdivision {b) of Section 1292 makes it clear that objections based on
competency or privilege are to be determined by reference to the time when
the former testimony was given. Existing California law is not clear on this
point; some Californie decisions indicate that competency and privilege are
t¢ be determined as of the time the former testimony was given but others
indicate that competency and privilege are to te determined as of the time

-1033~ § 1292
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the former testimony is offered in evidence. See Tentative Recommendation and

a Study Relating to the Uniform Rules of Evidence {Article VIII. Hearsay

Evidence), 4 CAL. LAW BREVISION COMM'N, RFP., REC. & STUDIES at 581-585 {1963).

Article 10. Judgments

§ 1300. Judgment of felony conviction.

Comment. Apalytically, & judgment that is offered to prove the matters
determined by the judement is hegrsay evidence. UNIFOEM RULES OF EVIDENCE,

RULE 63(20), Comment {1953); Tentative Recommendation and a Study Relating

to the Uniform Bules of Evidence (Article VIII. Hearsay Fvilence), 4 CAL. LAW

REVISION COMM'N, REP., REC., & STUDIES at 539-541 {1963). It is in substance
a statement of the court that determined the previcus action ("a statement mads
other than by a witness while testifying at the hearing"} that 1s offered "to
prove the truth of the matter stated.” Section 155. Therefore, unless there is
an exception to the hearsay rule provided, a Jjudgment is inadmissible if offered
in a subsequent action to prove the matters determined. This article provides
hearsay exceptions for certain kinds of judgments, and thus permits them to
be used in subsequent acticns as evidence despite the restrictions of the hearsay
rule.

Of course, a judgment may, as 2 matter of substantive law, conclusively

establish certain facts insofar as a party is concerned. Teltlebaum Furs, Inc.

v. Dominion Ims. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559, 375 P.2d 439 (1962);

Berphard v, Bank of America, 19 Cal.2d 807, 122 p.2d4 8g2 (19#2). The sections

of this article do not purport to deal with the doctrines of res judicata and

estoppel by judgment. These sections deal only with the evidentiary use of

-103L- § 1202
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Juigments in those cases where the substantive law does not reguire that the
Judgments be glven conclusive effect.

Section 1300 provides an exception to the hearsay rule for a final
Judgment adjudging a person guilty of a felony. The exception does not, however,
apply in criminsl actions. BHence, if a plaintiff sues to recover s reward
offered by the defendmnt for the arrest and comvichion of a person who committed
a particular crime, Section 1300 permits the plaintiff to use a Judgment of
felony convictlon as evidence that the person convicted committed the crime.
But, Sectionh 1300 does not permit the judgment to be used in a criminal action
as evidence of the identity of the person who committed the crime or as evidence
that the crime was committed.

Section 1300 will change the Callifornis law. Under existing California
law, a conviction of a crime is inedmissible as evidence in a pubeequent actian,

Marceau v. Travelers' Ins. Co., 101 Cal. 338, 35 Pac, 856 (189%) (evidence of

murder conviction inadmissible to prove insured was intentionally killed);

Burke v. Wells, Fargo & Co., 34 Cal. 60 (1867) (evidence of robbery conviction

inedmissible to prove identity of robber in action to recover reward). The
chenge, however, 1s desireble; for the evidence involved 1s peculiarly reliable.
The sericusness of the charge assures that the facts will be thorocughly
litigated, and the fact that the judgment must be based upon a unanimous
determination that there was not a reasonable doubt concerning the defendant's
guilt asseures that the question of guilt will be thorcughly considered.

The exception in Section 1300 for cases where the judgment is based on a
plea of nolo contendere is & reflection of the policy expressed in Penal Code
Section 1016.

§ 1300
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§ 1361. Judgment against person entitled to indemnity.

Comment. If a person entitled to indemnity, or if the obligee under a
warranty contract, compllies with certain conditions relating to notice and
defense, the indemnitor or warrantor is conclusively bound by any judgment

recovered., CIVIL CODE § 2778(5); CODE CIV. PROC. § 1912; McCormick v. Marecy,

165 Cal. 386, 132 Pac. 449 {1913).

Where Judgpent against an indemnitee or person protected by a warranty
is not made conclusive on the indemnitor or warrantor, Section 1301 permits the
Judgrent o be used as hearsay evidence in an action to recover on the indemnity
or warranty. Section 1301 reflects the existing law relating to indemnity
agreements. CIVPIL CODE § 2778, subdivision 6. Section 1301 probably restates
the lsw relating to warranties, too, but the law in thet regard is not

altogether clear. Erie City Iron Works v. Tatum, 1 Cal. App. 286, 82 Pac. 92

(1905). But see Peabody v. Phelps, 9 Cal. 213 (1858).

§ 1302. Judgment determining ligbility of third person.

Comment. Section 1302 expresses an exception contained in Code of Civil

Procedure Section 1851. Ellsworth v. Bradford, 186 Cal. 316, 199 Pac. 335

{1921); Nordin v. Bank of America, 11 Cal. App.2d 98, 52 P.2d 1018 (1936).

Together, Evidence Code Sections 1302 and 1226 restate and supersede the

provisions of Code of Civil Procedure Section 1851.

Article 11, TFamlly History

§ 1310. Statement concerning declarant's own family history.

Comment. Sectlon 1310 provides a hearsay exception for a statement
corcerning the declarant's own family history. It restates in substance and
-1036- § 1301
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supersedes Section 1870(L4) of the Code of Civil Procedure. Section 1870(L),
however, requires that the declarant te dead whereas unavallabllity of the
declersnt for any of the reamsons specified in Section 240 makes the statement
admissible under Section 1310.

The statement 1s not admissible 1f it was made under such circumstgnces
that the declarant in making the statement had motive or resson to deviate
from the truth. This permits the judge to exclude the statement where it
was made under such circumstances as to case doubt upon its trustworthiness.
The requirement is hasically the same as the requirement of existing case
law that the statement be made at a time when no controversy existed on the
precise point concerning wkich the declarsticn was made. See, e.g., Estate

of Walder, 166 Cal. 4l6, 137 Pac. 35 (1913); Estate of Nidever, 181 Cal. App.2d

367, 5 Cal. Rptr. 343 {1960).

§ 1311. Statement concerning family history of anotker.

Comment. Section 1311 provides a hearsay exception for a statement concern-
ing the family history of another. Paragraph (1) of subdivision (a) restates
in substance existing California law as found in Section i870{k4) of the
Code of Civil Procedure. which it supersedes. Paragraph (2) 18 pew to California
law, but it is a souad extension of the present law to cover a situation where
the deciarant waes a family housekeeper or doctor or so close & friend as to
be inciuded by the fumily in discussions of ite family history.

There are two limitations on admissibility of a statement under Section
1311, First, a statement 1s admissible only if the declarant 1s unevailable as
a witness within the meaning of Section 240. (Section 1870(4) requires that

§ 1310
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the declarant be deceased in order for his statement to be admissible.)
Second, & statement is not admissible if it was made under such circumstances
thet the declarant in meking the stetement had motive or reason to deviate

from the truth. For a dilscussion of this requirement, see comment to Section

1310.

§ 1312. Entries in family bibles snd the like.

Comment. Section 1312 restates in substance and supersedes the provisions

of Code of Civil Procedure Section 1870(13).

§ 1313. _Reputstion in family concerning family history.

Comment. OSection 1313 restates in substance and supersedes the provisions

of Code of Civil Procedure Sections 1852 and 1870{11). See Estate of Connors,

53 Cal. App.2d 484, 128 P.2d 200 (1942); Estate of Newman, 34 Cai. App.2d 706,

9k p.2d 356 (1939). However, Section 1870{1l) requires that the family
reputation in question have existed "previous to the controversy."” This
qualification is not included in Section 1313 because it is unlikely that a
family reputation on g matter of pedigree would be influenced by the existence
of a controversy even though the declaration of an individual member of the
famlly, covered in Sections 13C0 and 1311, might bg.

The family tradition admitted under Section 1313 is necessarily multiple
hearsay. If, however, such tradition were inadmissible because of the hearsay
rule, and iIf direct statements of pedigree were inadmissible because they
are based on euch traditions (as most of them are), the courts would be

virtually helplese in determining metters of pedigree. See Tentative Recommenda-

tion and a Study Relating to the Uniform Rules of Evidence (Article VIII.

~1033- § 1311
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Hearssy Evidence), 4 CAL. LAW REVISION COMM'N, REP., HEC. § STUDIES at 548 (1963).

§ 1314, Commnity reputation concerning family history.

Comment, Section 1314 restates what has been held to be existing law under
Code of Civil Procedure Section 1963(30) with respect to proof of the fact of

marriage. See Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 {1912); People V.

Vogel, 46 (al.2d 798, 269 P.2d 850 (1956). However, Section 1314 bas no
counterpart in California law inscfar as proof of the date or fact of birth,
divorce, or death 1s concerned, proof of such facts by reputation now being

limited to reputation in the family. See Estate of Heaton, 135 Cal. 385, 67

Pac. 321 (1902).

§ 1315. Church records concerning family history.

Comment, Church records generally are admissible as business records
under the provisions of Section 1271, Under Section 1271, such records would be
admissible to prove the occurence of the church activity-~the baptism, confirma-
tion, or marriasge--recorded in the writing. However, it is unlikely that
Section 1271 would permit such records to be used as evidence of the age or
relationshlp of the participants; for the business records act has been held to
authorize btusiness records to be used to prove only facts known persconally to

the recorder of the information or to other employees of the business. Patek

& Co. v. Vineberg, 210 Cal. App.2d 20, 23, 26 Cal. Rptr. 293 (1962) (hearing

denied); People v. Williams, 187 Cal. App.2d 355, 9 Cal. Rptr. 722 (1960);

Gough v. Securlty Trust & Sav. Bank, 162 Cal. App.2d 90, 327 P.2d 555 (1958).

Section 1315 permits church records to be used to prove certain additional
inforwation. Facts of family history such as blrth dates, relationships,
§ 1313
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marital records, etc., that are ordinarily reported to church authoritles and
recorded in connection with the church's baptismal, confirmation, marriage.,
and funersl records may be proved by such records under Section 1315.

Section 1315 contimues in effect and supersedes the provisions of Code
of Civil Procedure Sectilon 19)9g without, however, the special and cumberscme
authentication procedure specified in Code of Civil Procedure Section 1919b.
Under Section 1315, church records must be authenticated in the same manner

+hat other bueslness records are authenticated.

§ 1316, Merriage, baptismal, and similar certificates.

Comment. Section 1316 provides a hearsay exception for marriage, baptismal,
end similar certificates. This exception is somewhat broader than that found in-
Sectione 1919a and 1919b of the Code of Civil Procedure (superseded by Sections
1315 and 1316). Sections 1919 and 1919b are limited to church records and
hence, as respects marriages, to those performed by clergymen. Moreover, they
establishen elaborate and detailed authentication procedure whereas certificates
made admissible by Section 1316 need only meet the general ﬁuthentication

requirement of Section 1401.

Article 12. Reputation and Statements Concerning Commnity History,
Property Interest, and Chargcter.

§ 1320, Revutation concerning commnity history.

Comment., Sectlon 1320 provides a wider rule of admissibility than does
Code of Civil Procedure Section 1870(11), which it supersedes in part. Section
1870 provides in relevant part that proof may be made of "common reputation
§ 1315
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existing previously to the controversy, respecting facts of a public or general
nature more than thirty years o0ld.” The 30-year limitation is essentislly
arbitrary. The important guestion would seem to be whether a community
reputation on the matier involved exists; its age would appear to go more to
its venerability than to its truth. Nor 1s it necessary to include in Section
1320 the requirement that the reputation existed previous to controversy.

It is5 unlikely that s commmnity reputation reepecting an event of general

history would be influenced by the exilstence of s controversy.

§ 1321. Reputation concerning public interest in property.

Comment. Section 1321 preserves the rule in Simons v. Inyo Cerro Gordo
Co., 48 Cal. App. 524, 192 Pac. 14 (1920). It does not require, however, that
the reputation be more than 30 years old, but merely that the reputation srose

before controversy. See Comment tc Secktlon 1320.

i 1322. Reputation concerning boundary or custom affecting land.

Comment. Section 1322 restates in substance existing law as found in Code

of Clvil Procedure Section 1870(11), which it supersedes in part. See Muller

v. So. Pac. Ry. Co., 83 Cal. 2140, 23 Pac, 265 {1890); Ferris v. Emmons, 214

Cal. 501, 6 P.2d 950 {1931).

§ 1323. Stetement concerning boundary. .

fomment, Section 1323 restates the substance of existing but uncodified

Californis law found in such cases as Morton v. Polger, 15 Cal. 275 (1860)

and Morcom v. Baiersky, 16 Cal. App. 480, 117 Pac. 560 (1911).

§ 1320
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§ 1324. BReputation concerning character.

Comrent. Section 1324 codifies a well-settled exception to the hearsay

rule. See, e.g., People v. Cobb, 45 cal.2d 158, 287 P.2a 752 (1955). o©Of

course, character evidence is admissible only when the guestion of character
is material to the matter being litigated. The only purpose of Section 1324
is to declare that reputation evidence as to character or a treit of character

is not ipadmissible under the hearsay rule.

Article 13. Digpositive Instruments and Ancient Writings

§ 1330. Recitals in writings affecting property.

Comment. Section 1330 restates in substance the existing California law
relating to recitals in dispositive instruments. Although language in scme
cases appears to require that the dlspositive instrument be ancient, cases
may be found in which recitals in dispositive instruments have been admitted

without regard to the age of the instrument. Russell v. Langford, 135 Cal. 355,

67 Pac. 331 (1902} {recital in will); Pearson v. Pearson, 46 Cal. 609 {1873)

(recitel in will); Culver v. Newhart, 18 Cal. App. 61%, 123 Pac. 975 (1912)

(bill of sale). There is a sufficient likelihood that the statements made in
a dispositive document, when related to the purpose of the document, will be

true to warrant the admissibility of such documents without regard to their age.

§ 1331. Recitals in ancient writings.

Corment. Section 1331 clerifies the existing Californis law relating to
the admissibility of recitals in ancient documents by providing that such
recitals are admissible under an exception to the hearssy rule. Code of Civil

§ 1324
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Procedure Section 1963(34k) (superseded by Evidence Code) provides thet e docu=-
ment more than 30 years old is presumed genulne if it has been generally

acted upon as gemuine by persons having an interest in the matter. The

Supreme Court has held that a document meeting this section's requirements is
presumed to be gemiine--presumed to be what it purports to bee=but that the
geruineness of the document imports no verlty te the recltals contained therein.

Gwin v. Calegaris, 139 Cal. 384, 389, 73 Pac. 851, 853 {1903). Recent cases

declded by district courts of appesl, however, have held that the reecitals in
such a document are admissible to prove the truth of the facts recited. E.g.,

Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Bptr. 343 (1960); Kirkpatrick

v. Tapo 0il Co., 144 Cal. App.2d LOh, 301 P.2a 274 (1956). And in some of

these cases the courts have not insisted that the hearsay statement itself he
acted upon as true by persons with an interest in the matter; the evidence has
been admitted upon a showing that the document containing the statement is
geruine. The age of a document glone is not a sufficient guarantee of the
trustworthiness of a statement contained therein to warrant the admission

of the statement into evidence. Accordingly, Section 1331 makes clear that the
hearsgy statement itself must have been generally acted upon as true for at

least a generation by persons having an Interest in the matter.

Article 1k. Commercial, Scientific, and Similar Publications

§ 1340. Commercial lists and the like.

Comment. Section 1340 codifies an exception that has been recognized

by statute and by the courts in specific situations. See, e.g., COM. CODE §

2724; Emery v. So. Cal. Gas Co., 72 Cal. App.2d 821, 165 P.2d 695 (19L6);
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Christiansen v, Hollings, 4l Cal. App.2d 332, 112 P.2d 723 (1941).

§ 1341. Publications concerning facts of general notoriety and interest.

Comment. Sectlon 1341 recodifies without substantive change Section

1936 of the Code of Civil Procedure.

§ 1340
§ 1341
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