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#34(L) 9/4/64 

Memorandum 64-63 

Subject: Study No. 34(L) - Uniform Rules of Evidence (Evidence Code-­
Division 7--0pinion'Testimony and Scientific Evidence) 

The division on opinion testimony was revised prior to printing to 

reflect the action taken by the Conmission at the August meeting. 

We have received no additional comments on this division, but have two 

matters to raise for Commission consiaeration. 

1. At the August meeting, the Commission approved a revision to 

subdivision (a) of Section 801. If the Commission approves an alternative 

draft for Section 721 along the lines suggested in the memorandum on the 

witnesses division (Memorandum 64-62, p. ), subdivision (a) of Section 

801 may be unnecessary. 

2. Section 804 permits an adverse party to examine as if under 

cross-examination a person upon whose opinion or statement an expert witness 

has relied. A similar provision in the hearsay evidence division permits 

such examination of certain hearsay declarants. See Section 1203. Both 

sections are based upon the premise that a party calling such witnesses 

should not be limited in his examination to the usual rules governing 

direct examination. The rule stated in Section 1203, however, contains a 

limitation in subdivision (b) that denies the right to examine as if under 

cross-examination any declarant 'Hho is (1) a party, (2) an agI!Int. pf!Xtner 

or employee of a party, (3) a person for whose benefit the action is 

prosecuted or defended, or (4) a witness who has testified in the action. 

A modification of the precise language in subdivision (b) of Section 1203 is 

suggested in the memorandum on the hearsay evidence division (Memorandum 

64-66, p. ) to solve a different problem. The policy question raised 
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connection with Section 801, however, is whether a similar limitation 

ought to be stated in Section 801. The situations would appear to be 

identical and ought to be treated in a consistent manner. Under the pres,·nt 

draft of Section 801, there is nothing that prohibits a party from calling 

and examining his own expert as if under cross-examination if another 

expert, either his own or his opponent's, has relied upon his opinion or 

statement. Hence, we suggest that a new subdivision be added to Section 

801 to read substantially as follows: 

Unless the party seeking to cross-examine the person upon 
whose opinion or statement the expert witness has relied has the 
right apart from this section to cross-examine such person in 
the action, this section is not applicable if the person upon 
whose opinion or statement the expert witness has relied is (1) 
a party, (2) an agent ,'.' .;:" or employee of a party, (3) a 
person united in interest with a party or for whose immediate 
benefit the action is prosecuted or defended, or (4) a witness who 
has testified in the action. 
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Respectfully submitted, 

Jon D. Smock 
Associate Counsel 
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DIVISION 7. OPINIOl~ l'ES'lIiIONY AND SCIEJ:'IEI;;'IC BVIDENCE 

CRAFTER L EXPERT AlE) OI'HER OPINICN T,:G'-'.'Il:ONY 

ArticJ.e 1. Expert and other Opinion Testililo"y Generally 

800. Opinion testimony by lay Fitness. 

Goo. If a 1;itness is not t2s-;'ifying as an e::"er-o, his opinions are 

l:i11i-,e(~ to such opinions as are: 

(a) Rationally based on the perce:;:>tion of the ',iitness; and 

(b) Helpful to a clear u11del's-canding of his -cestimony. 

801. Opinion testililony by expert. 

COl. If a witness is testifying as an expert, his opinions are 

lilili-ted to such opinions as are: 

(c.) Related to a subject tha-;, is sufficiently bqond common experien~'3 

tha-;, -the opinion or an expert woulct assist the trier or fact; and 

(b) Based on matter (includinG his special lmo1Tledge, skill, experience J 

training, and education) perceived CJ' or persor..ally ::nomlco the witness or 

mate knmm to him at or before the ilearing, whether or no~" admissible, that 

iG of' a type ccmmonly relied upon "by experts in f'm.l"Jin3 an opinion upon the 

suuject to 1-rhieh his testimony rela~"es, unless a l'l'le of law precludes such 

me:cter from being used by an exp(oc,·t as a basis fmc' -_is ojJinion, 
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802. Statement of basis of opinion. 

Bev. -for Sept .1964 /ieeting 

802-804 

802. A vitness testifyinG in the :form of Q~l opinion may state 

on direct examination the reasons fOi'" his opinion and. the I!1E.tter upon 

whic:h it is based, unless a rule of la., precludes such reasons or matter 

fron being used as a basis for his opinion. 

803. Opinion based on improper mat'cer. 

803. The judge may, and upon objection shall, e;'clucle testimony in the form 

of an opinicn that is based in .. Thole or in significar:rc rart on matter that is not 

a 1'l'oper basis fer such an o1'i.'1ion. In such case, '~"c ,,'i'cness may then state his 

opinion after excluding from consi',21'ation the mac'cer determined to be improper. 

804. Opinion based on opinion or statement of another. 

804. (a) If a witness testifying as an expert testifies that his 

opinion is based in whole or in part upon the opinion or statement of 

another person, such other person rr:ay be called and examined as ;i.f under 

croo~-e"aminaticu concerning the subject !tatter of i:is opinion or statement 

by &:y adverse party. 

(b) Nothing in this section makes admissible an expert opinion that 

is inadmissible because it is based in whole or in part on the opinion or 

statement of another person. 

(c) An expert opinion otherwise admissible is not inadmissible 

because it is based on the opinion or statement of a person who is unavail-

able for cross-examination pursuant to this section. 
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805. Opinion on ulttmate issue·, 

==k:'~.-. --for .~,ept .. 1s:64 1"~2c-:=-::Lci 

805-870 

805. Testimony in tr.e forn of an opinion that is othenrise admissible 

uniler this article is not objectior.able bece.use it enbraces the ultimate issu.e 

to be decided by the trier of fact. 

Article 2. Opinion Testilr.ony in Eminent Domain Cases 

830. Opinion testimony in eminent domain cases. 

830. In an eminent dorrain proceeding, a witness otherwise qualified 

my testify with respect to the value of the real property, including any 

improvements situated thereon,or the value of any interest in the real property 

to be taken, and he l1'.ay testify Oil c1i?ect examinaticn as tc his knowledge of 

the amount paid for comparable property or property interests. In rendering 

his opinion as to the highest and best use and market value of the property 

sought to be condemned, the witness shall be permitted to consider and give 

evidence as to the nature and value of the improven:ents and the character 

of the existing uses being made of the properties in the general vicinity 

of the property sought to be condemned. 

[Note: The recolIlllendation on opinion testimony in eminent domain and 
inverse condemnation proceedings would add a number of sections to this 
article in lieu of Section 830.] 

-702-



Rev. -for Sept. 1964 Meeting 
870-892 

Article 3. Opinion Testil:lOny on Partictil"'i' !'~t-cel's 

870. Opinion as to .:;anity. 

870. A ,fitness fLay state his opinion as to tile sanity of a 

person when: 

(a) The witness is an int1ma-ce acquaintance of the 2erson whose 

sanity is in question; 

(b) The witness >las a subscribing witness to e, "2'itine;, the validity 

of vhich is in dispute, signed by tile person whose sanity is in 

ques"cion or 

(c) The witness is qualified under Section cOO or cOl to testify in "he 

fOT!l of an opinion. 

CHAPTER 2, BLOOD ':'ESTS TO DETERMINE PATERNIT,{ 

890. Short title. 

890. This chapter may be cited as the Unif'orm Act on Blood Tests to 

Determine Fa terni ty _-

891. Interpretation. 

891. This act shall be so interpreted and construed as to effectuate 

its general purpose to make uniform the law of those states which enact it. 

892. Order for blood te~ts in civil actiom involving paternity. 

892. In a civil action in whicb paternity is a relevant fact, the 

court may upon its = initiative or upon suggestion :cade by or on beb<l.lf' of 
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any person whose blood is involved, and stell upon notion of sny party to 

the action rr~de at a time so as not to delay the proceedings unduly, 

order the mother, child, and alleged father to submit to blood tests. If 

any party refuses to submit to such tests, the court rr~y resolve the question 

of paternity against such party 01' enforce its order if the rights of' others 

and the interests of justice so require. 

893. Tests made by experts. 

893. Ule tests shall be Iffide by eX];lerts qualified as examiners of 

blood types who shall be appointed by the court, The eX];lerts shall be 

called by the court as witnesses to testify to their findings and shall 

be subject to cross-examination by tile parties. Any party or person at 

whose suggestion the test., have been orde1'€'d my derrand that other eX];lerts, 

qualified as examiners of blood types, perform indepe~dent tests under order 

of the court, the results of which =y be offered in evidence. The number 

and qualifications of' such experts shall be determined DY the court. 

894. _ Compensation of experts. 

894. Ule compensation of each expert witness appoInted by the court 

shall be fixed at a reasonable an:ount. It s'18.11 be paid as the court shall 

order. Ihe C011rt may or,'\er that it be paid by the parties in such propC>I'tions 

and at such Umes as it shall prescribe, or that the proportion of any party 

be paid by the county, and that, after payment by the parties or the county 

or both, all or part or none of it be taxed as costs in the action. The 

fee of an expert witness called by a party but not appointed by the court 

shall be paid by the party calling him but sr""ll not be taxed as costs in 

the action. 
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895. Determina ~~on of 1>6. tel nity. 

J.";2+: • -:.>:.J:. ... .3e~ t. ~ lS64 1<~c-:;:""iJJ.g 

895-896 

895. lf the ~ourt finds thac the conclusions of all the experts, 

as disclosed by the evidence 'cD. sed u]?('n the tests, are t·hat the alleged 

father is not the father of the child, the question of paternity shall b~ 

resolved accordingly. If the experts disagree in their findings or COIO-

clusions, th2 question shell be subnutted upon all the evidence. 

896. Limitation on appl2:~tion in crimina~n:at~ 

896. 'Ihis cha'Pter applies to criminB.l actions subject to the rollc;ing 

limi tat,ions and :provj.~ions' 

(a) An order for the tests shall be made only upon application or a 

party or on the court's initiative. 

(b) The compensation of the e1:perts shs.:'] be paid by the county under 

order of court. 

(c) The cO'L'.rt T£8.y c.irect a verdl.ct of acquittal upon the conclusiors 

of all the experts undeT the provisions of Section 895; otherwise, the case 

shall be submi t·t"d for d~t~rm1ne.tion '~pon all the evidence. 
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