#34(L) 9/4/6L
Memorandum 64-63
Subject: Study No. 34(L) - Uniform Rules of Evidence {Evidence Code--
Division 7--Opinion Testimony and Scientific Evidence)

The division on opinion testimony was revised prior to printing to
reflect the action taken by the Commission at the August meeting.

We have received no additional comments on this division, but have two
matters to raise for Commission consigeration.

1. At the August meeting, the Commission approved a revision to
subdivision (a) of Section 801. If the Commission approves an alternative
draft for Section T2l along the lines suggested in the memorandum on the
witnesses division (Memorandum 64-62, p. ), subdivision {a) of Section
801 may be unnecessary. |

2. Section 804 permits an adverse party to examine as if under
cross-examination a person upon whose opinion or statement an expert witness
hags relied. A similer provision in the hearsay evidence division permits
such examination of certain hearsay declarants. See Section 1203. Both
sections are baged upon the premise that a4 party calling such witnesses
ghould not be limited in his examination to the usual rules governing
direct examination. The rule stated in Section 1203, however, contains a
limitation in subdivision (b) that denies the right to examine as if under
cross-examination any declarant vho is (1) a party, (2) an agént, partner
or @mployeé of a party, {3) a person for whose benefit the action is
prosecuted or defended, or (4) a witness who has testified in the action.

A modification of the precise language in subdivision {b) of Section 1203 is
suggested in the memorandum on the hearsay evidence division {Memorandum
64-66, p. ) to solve a different problem. The policy guestion raised - .
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connection with Section 801, however, is whether a similar limitation
ought to be stated in Section 801l. The situations would appear to be
identical and ought to be treated in a consistent manner. Under the pres:nt
draft of Section 801, there is nothing that prohibits a party from calling
and examining his own expert as if under cross-examination if another
expert, elther his own or his opponent's, has relied upon his opinion or
statement. Hence, we suggest that a new subdivision be added to Section
801 to read substantially as follows:
Unless the party seeking to cross-examine the person upon

whose opinion or statement the expert witness has relied has the

right apart from this section to cross-examine such person in

the action, this section is not applicable if the perscn upon

whose opinion or statement the expert witness has relied is (1)

a party, {(2) an agent ... .~ or employee of a party, (3) =

person united in interest with a party or for whose immediate

benefit the action is prosecuted or defended, or (4) a witness who
has testified in the action.

Respectfully submitted,

Jon D. Smock
Associate Counsel




fieve-for Sept,l196k Meeting
E0-801

DIVISION 7. OPINIOW TESTILIONY AND SCIENTIFIC EVIDLINCE

CHAFTER 1. EXPERT ATID OTHER OPINICN T .33TLOMWMY

Article 1. Expert and Other Opinicon Testimony Generally

B00. Opinion testimony by lay vitness.

C00. If a witness is not tesiifying as an expert, his opinions are
limived to such cpinions ag are:
(a) Rationally based on the perception of the witness; and

(L) Helpful to a clear undevstanding of his testimony.

801. Opinion testimony by expert.

801, If & witness is testifying as an expert, his opinions are
limited to such opinions as are:

(2} Related to a subject thai is sufficiently beyond common experience
that the gginion of an expert would assist the trier of fact; and

(b) Based on metter {including his special knovledge, skill, experience,
treining, and education) perceived Uy or personally Imowi to the witness or
maéie known to him at or before the hearing, whether cr not admissible, that
is of a type commonly relied upon by experts in foitaing an opinion upon the
subject to which his tesiimony relates, unless a ruie of law precludes such

mavter from being used by an expert as & basis Tor " is opinion.
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Rev.-Tor Hept, 1964 Meeting
802-804

802. Statement of basis of opinion.

o2, A witness testifying in the form of an opinion may state

on direct examination the reascons for his opinion and the matter upon
which it is based, umless a rule of law precludes such reasons or matter

from being used as a basis for his opinion.

803. Opinion based on improper matier.

803. The judge;mxy, and upcn objection shall, eiclude testimony in the form

of an opinicn that is based in whole or in significant part on matter that is not

a proper basis fcr such an opinion. In sSueh case, She witness may then state bhis

opinion after excluding from consiceration the matter determined to be improper.

804. Opinion based on opinion or statement of another.

8ok, (a}

If a witness tegtifying as an expert testifies thaet his

opinicon is based iu whole or in part upon the opinion or statement of
another person, such other person rmay be called abd examined as if under
cross-graninaticr concerning the subject matter of his opinicn or statement
by any adverse party.

(v} Nothing in this section makes admigsible an expert opinion that
is inadmissible becmuse it is based in whole or in part on the opinion or
statement of another persom.

(c) An expert opinion otherwise admissible is not inadmissible
because it is hased on the opinicn or statement of a person who is unavail-

ablefor cross-examination pursuant to this section.
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805-870

805. Opinion on ultimate issue.

805. Testimony in the form of an opinion that is otherwise admissible
under this article is not objecticroble beccuse it cumbryeces the ultimate issue

1o be decided by the trler of fact.

Article 2. Opinion Testimony in Fminent Domain Cases

830. Opinlon testimony in eminent domain cases.

830. 1In an eminent domnin proceeding, a witness otherwlise qualified
ray testify with respsct to the value of the real property, including awy
improvements situated thereon,or the value of any interest in the real property
to be taken, and he may testify on direct exeminaticn as tc his knowledge of
the amount paid for comparable property or property interests. In rendering
his oplnion as to the highest and best use and market value of the gproperty
sought to be condemned, the witness shall be permitted to consider and give
evidence as to the nature and value of the improvements and the character
of the exiasting uses being made of the properties in the genreral viecinity
of the property sought tu be condemned.

[Note: The recommendation on oplnion testimony in eminent domain and

inverse condemnation proceedings would add a aumber of sections to this
article in lieu of Section 830.]
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870-892

Artiele 3. Opinlon Testinony on Particulasy ¥atters

870. Cpinion as to sanity.

870, A witness ney state his opinion as to tle sanity of a
person when:
(a) The witness is an intimate acquaintance of the verson whose
sanity is in gquestion;
(b) The witness vas & subscrioing witness to o uriting, the validity
of vhich is in dispute, signed by tiie person whose sanity is in
guesiion g
{(e) The witness is qualified under Section <00 or ¢01 to testify in the

Torn of an opinicn.

CHAPTER 2. BLCOD TESTS TO DETERMINE PATERNITY

850. Short title.

890. This chapber mey bte clted as the Uniform Act on Blood Tests to

Determine Paternity.

891. Interpretation.

891. 'This act shall be so interpreted and construed as to effectuate

its general purpose to meke uniform the law of those states which enact it.

B8g2. Order for blocd tests in civil actiors Involving paternity.

892, In a civil action in wvhich paternity is a relevant fact, the

court may upcn its own initiative or upcn suggestion zade by or on behalf of
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any person whose blood is involved, and shell upcn noticn of zny party to
the action made at a time so as not to delay the proceedings unduly,
order the mother, child, and alleged father to submit to blood tests. TIf
any party refuses to submit tv such tests, the court may resolve the gquestion
of paternity against such party or enforce its order if the rights of others

and the interests of justice so require.

893. Tests made by experts.

893. The tests shall te mede by experts qualified as examiners of
bloed types who shall be appeinted by the court. The experts shall be
calied by the court as witnessss toc testify to their findings and shall
be subject to cross-exanmirvation by the parties. Any party or person at
whose suggestion the tests have been crdered may demard that other experts,
qualified as examiners of blood types, perform independent tests under order
of the court, the results of which may be offered in evidence. The number

and gualifications of such experts shall te determined by the court.

894, Compensation of experts.

89h. The compensation of each expert witness appointed by the court
shall be fixed at & reasopable amount. It shall be paid =s the court shaell
order. The court may order that it be pald by the parties in such proportions
and at such times as it shall prescribe, or that the proportion of any party
be paid by the county, and that, after payment by the parties or the county
or both, all or part or none of it be taxed as costs in the action. The
fee of an expert witness called by & party but not appolnted by the court
shall be pald by the party calling him but skall not be taxed as costs in

the action.
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895-896

895, Determination of paternity.

£95. 1f the court finds that the conclusions of all the experts,
a5 disclosed by the evidence tased upon the tests, are that the alleged
father is nct the father of the child, the question of paternity shall be
resolved accordingiy. If the experts disagree in their findings or con~

clusions, the guestlon shaell be submitted upon all the evidence.

896. Limitation on appiication in criminal watters.

896. This chepter applies to criminal acticus subject to the follcwing
limitations and provisions:

{a) An order for the tests shall te made only upon application of a
party or on the court’'s initiative.

(b} The ccmpensation of *the experts shall be paid by the county under
order of court.

(c) The court wey Cirect a verdict of acquittal upon the conclusiors
of all the experis under the provisions of Section 855; otherwise, the cas:s

ghall be submltted for determinstion upen all the evidence.
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