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#34(L) 9/3/6k
Memorandum 64=61

Subject: Study No. 34(L) ~ Uniform Rulee of Evidence (Evidence Code--
Division S-~Prepumptions)

We have recelved some comments from the Judiclal Couneilts gtaff on a

portion of Division 5. We have received no other comments.

Sections 500-510

The following is the Judicial Council staff's criticism of Sections 500
and 510:

This section [500}, and Section 510, seem unsatisfactory in that
they provide no positive standards to guide the litigants and the
courts a8 to who bears the burden of producing evidence or the burden
of proof. A statement that the burden of proof, or of producing evi-
dence, 18 "on the perty to whom it 1s aseigned by rule of law" does not
answer the question as tc who has the burden, but merely raises another
question: What rule of law?

On page 72 of Witkin's California Evidence the phrase, "affirma-

tive of the igsue”, used in C.C.P. Section 1981 is criticized as

lacking "any substantial objective meaning,” and as actually requir-

ing "the application of several rules of practice and poliey not

entirely consistent and not wholly reliable." It would appear that

proposed Sections 500 and 510 are sublect to the seme criticlem.
This critielem 18 valid. These geoctions were drafted and approved im the 7V
realization that they provide no guides to the actusl lncidence of the eviden-
tiary burdens. They are in the Evidence Code, to a large extent, to replace
C.C.P. § 1981 which states that the turden of proof is on the party with the
“"affirmative of the issue." Section 1961 1s incorrect in singling out one
factor as determining the incidence of the evidentiary burdens when actually
the courts conslder & variety of fectors. B8Sections 500 and 510 eorrect this
error, ut omlt all criteria.

As Wigmore eaye {gquoted in the comment to Section 500), " There is . . .
nc one test, of any real significance, for determining the incidence of “h7-

duty . . . ." The courts consider a variety of factors, sometimes giving mor:
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welght to one and sometimes giving wore weight to another. 8ee Professor
Degnan's Study, Part II, pp.9-15., Since this 18 so, we decided that it would
be impossible to indicate iIn a statute when probability would be the most
important consideration, when the difficulty of proving a negative would be
the most important consideration, or when policy would be the most lmportant
consideration. The most that could be done in a statute would be to catalog
scme of the factora considered by the courts.

We finally concluded (at the April meeting) that listing of the various
factors to be considered in the statute provides no solution to the problem of
who has the burden in a specific instance. Hence, the statute was reviged to
indicate only that, in the absense of a specific statute, the courts must
allocate these burdens. This conclusicn has left the pertinent statutes som.-
what vague, and hence the criticiem.

An slternative is to list all of the factors that we can think of in the
sections; and this will still leave the section without apy positive standards
to guide the litigants and the courts to the solution of perticular problems.

On page 23 of Part II of his study, Professor Degnan suggested language
that might be used to 1ist the appropriate factors. Hlis suggestion was to
inciude the feollowing language:

In the absence of statute, courts shall assign the burden of
producing evidence to the partles, taking into account what is the

most desirable result in the absence of evldence, considerations

of falrness and convenience in access to evidence and in ellminating

unnecessary proof, and the probabllities of particular results in

issues of that nature.

Another alternative is repeal of Section 1981 of the Code of Civil
Procedurs without sttempting to replace it with Evidence Code sectlons--to

delete Sections 500 and 510.

Section 511

The Judiclal Councll staff alsc suggests that the lead line on Section 511
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be reviged to read: ILinitations on criminal defendant?s burden of proof.

Inference

We have omitted from ocur code any definition of an "inference." The staff
of the Judicial Councll suggests that one should be added. We use the term
only in Section 608. Code of Civil Procedure Section 1958 defines "inference"
to mean "a deduction which the reason of the jury makes from the facts proved,
without an express direction of law to that effect.” This definitlon is fairly
accurate. The dictionary definition is "a logical conclusion from given data
or premises” or (paraphrasing the definition of "infer") a conclusion arrived
at through reasoning from evidence. Should such a definition be lncluded in

the Evidence Code?

Remainder of division

We have no report from the Judicial Councll on the remainder of the pre-
sumptions recommendation because at the time their report was prepared the, nL-”
not had an opportunity to consider our final version of Section 607.

Respectfully submitted,

Joseph BR. Harvey
Asslstant Executive Secretery
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DIVISION 5. BURDEN OF PRODUCING EVIDENCE, BURDER CFF PROOF, AND PRESIMPTIONS

CEAPTER 1. BURDEN OF PRODUCING EVIDENCE

500. Farty who has burden of producing evidence.

500. The burden of producing evidence is on the party to
whom it is assigned by ruie of law. In the ahsence of such
asignment, the party who has the burden of prodncing evi-
denee shall be determined by the court s the ends of justics

may require.

CHAPTER 2. BURDEN OF FROOF

Article 1. Genersl

910, Party who has the burden of proof,

510, ‘The burden of proof is on the party to whom it is
assigned by rule of law. In the abrenee of such assignment,
the party who has the burden of proof shell be determined by
the eourt as the ends of justice may require, .

211. Burden of of defendent in criminal case R

511. The provisions of any statute, except Nection 522,

that assign the burden of prooi as to specific jasuea are sab-

jeet to Penal Code Section 1006. Therefore, except as pro-

vided in Secction 522, when under the provisions of a statute

the defendant in & criminal case has the burden of proof as to-

the existence or nonexistence of any fact essential to his guilt-

or innoeence, his burden of proof is to raise a reasonable doubt -

as to his guiit.



Article 2, Burden of Proof on Specific Issues

o 920, Claim that pareson gullty of erime or wrong.

520, The party ciniming that a persow is guilty of ehine or
wrong has the burden of proof on that issue.

52l. Cleim that person did not exercise care.

521, The party elaiming that a person did not exercise a
requisite degree of eare has the burden of proof on that issue.

522. Cleim that person insane.

522, The party claiming that any person, including him-
self, is or way insane has the burden of proof on that issus.

CHAPTER 3. FRESUMPTIONS

Article 1, Genaral

500, maw defined, o

D P Sl 800. Subjeet to Section 607, a presumption is MMTA AgEsmpFion fﬁ
¥ ) the to be nssumed e @ROTREE Tact OF FrOUDs,  NE&SS e

fgmr reguives aetgfound or otherwise established in the action. A pre- ;
e sumption is not evidenes, : @

601, Claseification of presumpticna.

601, A presumption ig either conclusive or rebmttable,
Every rebuttable presamption in the law of this State is
sither (a} 8 presumiption affeeting the burden of producing
evidence or (b} a presumption affecting the burden of proof.

602. Statute making one fuct prims facie evidence of another.

602, A statute providing that a fact or group of faets i
prima facle evidence of another faet creates a rebuttable pre-
sumption.

603, Presumption affecting burden of producing evidence defined.

§03. A presumption affecting the burden of producing evi-
dence i a presumption established to implement no publie
polity except to Pacilitate the determination of the particular
getion in which the presumpiion is applied.




60ir.

Effect of presumption affecting burden of nroducing evidence.

605.

G4, Subject to Seetion 607, the effeet of a presumption
affecting the burden of producing evidence is to requive the
trier of fact to assime the existence of the presumed fact un-
less angd until evidence is introdneed which would support &
finding of itx nonexistenee, in which ¢ase the trier of fact shall
determine the existence or nonexistence of the presumed fact
from the evidence and without regavd to the presumption.

Presumption affecting burden of proof.

606.

605. A presnmption affecting the burden of proof is a pre-
swnption (other than a presumption established solely to fa-
cilitate the determination of the particular action in which the
presmnption is applied) established to implement some publie
poliey, such as the poliey in favor of the legitimaey of chil-
dren, the validity of marriage, the stability of titles to prop-
erty, or the seeurity of those who entrust themselves or their
property to the administration of others.

Effect of presumpticn affecting burden of proof.

607.

606. Subject ta Section 607, the offect of a presumption
aﬂ'egtmg the barden of proof is to impose upon the party
against whom it operates the burden of proof as to the non-
existence of the presumed faet. '

Effect of presumption that establishes an element of & crime.

607. When by rnle of law a rebutiable presumption op-
erates in a oriminal action to establish an element of the erime
with whieli the defendant is ¢harged, neither the burden of
prodneing evidence nor the burden of Laad
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the defondant, butjHre PE-rrestromt—th rer—r
iswe that the facts that give rise to tha presumption

bave been proved beyond a reasonable doubt,
<thews to find that the presumed fact has also
yond & reasonable doubt. _
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608, Mattere listed in former Code of Civil Procedurc Section 1963.

ﬂO?.' A matter listed in Iormer Neetion 1963 of the Codle
of Civil Procedure, as set ont in Seetion 1 of Chapter 860 of
the Slatutes of 1953, ix not a presuvmption unless declared to
be & presumption by statute. Nothing in this scction shall be
construed to prevent the drawing of any inference that may
be appropriate i any case to which & provision of former
Section 1063 would have applied.

e2am .
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520. Conclusive presmaptions.

e and ol
b, ruie of i

&2, The p ST S
sttiuptions da K.G ht‘ poanlusive

CIUNITC _iimbobmbbons, | -

621, Lepitimacy.
G231, Notwirhstanding 4111 othiear provision of jow, the issne
ef a wifs eshais ke Lussencd, wlo Is uor ipinotent,
Is conei voly prestuined to be legitiiate.

622, Faphs recited in written instrument.

622, The facts coeiied T a Written instrument are concig-
sively presame o be troe as betwes: e parties thereio: but

tals rule dous not :a]m v o ths reciial of A crngideration.

623. Estoppel by own statement or conduct.
623. Whenever & party las, by his own statement or con-
duer, intentionaliy aund delfiberately led anotier to beieve a
particular thing true aud o aet upon sueh balief he is pot in
any litigation arising our of such statement or conduct, per-
mited to falsify it

52h,  Tstoppel of tenant to deny tiiie of landlord,

624, A teuant iz ret pormited o dery the title of his
landlord at the time of the vmrenecnent of the relation

Article 2, Fresumptlons /ffeciing the Burden of iroduacing Evidence

630. Presumpticns affecting the burden of producing evidence,

636. The presumptions in this artiele and the presumprions
deseribed by Seetion 803 are presumpticns affecting the bure
den of producing evidenee.

631, Money delivered by one tu another.
631,  Money deliverad by ouz o snother is presumed to
have been due to the later




532.__Thing delivered by one to anobher.

632. A thing delivered by ome to another is presumed to
have belonged to the latter.

037, Obligation delivered up to the debtor,

643.  An obliration deliver ed up to the debtor is presumed
to have been paid

irdt,  Person in possession of orisr wu himgslf,

634. A person in possession of an order on himself for the
payment of money, or delivery of a thing, is presumed to have
paid the money or delivered the tlw‘rv accordm"ly

n

§i35. Cbligation possessed by creditor.

635, An obilzation possessed by the creditor is presumed
not o have been paid.

(304 ‘-ﬁa_.xment of earlier rent or installments,

638, The payment of earlier rent or installments is pre-

smued from a voceipt for later reat or instailments.

(137, Ownership of things possessed.

637. The things whieh a persor possesses are presumed to.

be ownad by hiu,

1338, Ownership of propexty by perscn who exercises =

aets of ownership.

638. A person who esercises asts of ownership over prop-
erty is presumed to be the owuer of it.

1339, Juggnezrb carrectly determines rights of parties.

639. A judgment, when not couclusive, 1s presumed t0 eor-
.reetly determine or set forth the rights of the parties, but
thers is no presumption that the facts cssential to the judg-
ment have been correctly determined.

1340, Writing truly dated.

£40, A writing I8 presumed to hava been iruly dated.




641, letter received in ordinary course of mail.
B41. A letter correctly witiessrd nod prrperly mailed _is
presamed to have been received in the ordinary course of mail

6h2, Conveyance bty pergon having dgjgl to convey real property.
642,  A'trustee or other person, whose duty it was to convey
Teal property to a particular person, is presumed to have
actually sonveyed to hin when such presumption is necessary
to perfect title of snch person or his successor im interest.

643, Authenticity of ancient document.

643, A deed or will or other writing purporting to create,

terminate, or affect an interest in real or personel property is
ed to be authentic when it: ° :

{1) Is at least 30 years old; L

(2) Is in much condition as to creaie no suspiciom concern-
ing its anthenticity; ) ‘

{8) Was kept, or when found was found, in a place where
such writing, if suthentic, would be likely to be kept or
found; and _ .

" {4) IHas been generally acted upon us suthentic by persons

baving an interest in the matter,”

6k, Book purporting to be published by public suthority.

644, A book, purporting tc be printed or published by
_ 'public autherity, is presumed to have been so printed or
published. . i

64S. Book purporting to econtain reports of cases.

' 645, A book, purporting to sontain ris of easea ad-
jadged in the iribunale of the state or eonr:ptroy where the book.
is published, is presumed to coutain correst reports of such

F

Article 4, Presumptions Affecting the Burden of Proof

660, _Preswmptions affecting the burden of proof.

660} The presumptions in thia article and the presumptions
gfemnbgd by Section 05 are presumptions affecting the burden -
. of proof. :




661, Legitimacy.

#61. A child of a2 woman whe is or has been married, born
during the marriage or within 300 days after the dissolution
thereof, is presumed to be a lepitimate child of that merriage.
This presumption may be disputed only by the people of the
State of Celifornia in & eriminal action brought under Section
270 of the Penal Code or by the husbend or wite, or the de-
scendant of onc or both of them. In & eivil action, the presump-
tion may be rebutted oniy by clear and convineing proof.

662. _Owner of legal title to property is owner of bteneficial title.

662. The cwner of the legal title to property is presumed
to be the owner of the full bencficial title. This presumption
may be rebutied only bg clear aud eonvizneing proof.

663, Ceremonisl marriase,
63, A ceremonial marriage is presomed to be valid,

664, ..Official duty regularly performed.
564, I is presumed that official duty bas been vegularly
performed.

665. frrest without warrant,

665. An arrest without u warrant is presuraed to be un-.
lawful,

666, _Judieial action lawful exercise of jurisdiction. -

866. Any court of this State or the United States, or any
court of general jurisdietion in any other state or nation, or
any judge of such & sourt, acting as such, is presnmed to have
acted in the lawful exercise of its jurisdistion, This presump-
tion applies only when the act of the court or judge is under
eollateral attack,

§67. Death of person not heard from in seven yesrs,

657. A person not beard from in seven years is nresumed '
tobe dead. '
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