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Memorandum 64-51

Subject: Tentative Recommendstion on Burden of Praof, Burden of Preducing
Evidence, and Presumptions.

There 1s attached to this memorandum a letter from Commissioner Sato
that states that the comment to Sectlion &07 in the presumptions recommendation
is ingccurate in its statement of the law of Californis. The letter contalns
an analysis by which the inaccuracy of the comment is sought to be demonstrated.
This memorandum is in reply to Commlassioner Sato's letter.

Copmlssicner Sato's letter makes the following polnts:

l. The Comment 1s inaccurate in stating or implying that when s pre-
sumption operates in a eriminel case to establish an element of the offense
charged, the jury must accept the presumed fact as estsblished if 1t belleves
the underlying facts have been establicshed beyond a reasonable doubt.

2. The Comment is inasccurate in implying that the courts and the
legislature use the language of presumptions, prime facle evidence, snd
burden of proof as fungible, ELE;’ as megning the same thing=-that the defen-
dent has an affirmative defense in regard to the fact presumed (affirmative
defense is used here and 1n Commissioner Sato's letter in the sense intended
by the Model Penal Code, not in the sense that the defendant muet plead it).

I will consider the second point first, btecause if the various forms of
expression are in fact interchangeable methods of saying the same thing, the
avthorities involving sll of these terms sre relevant to a discussion of the
effect of presumptions.

That the Cfalifornis courts regard the terms as interchangesble is
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abundantly clear from the cases. I could cite more suthority, but the follow-
ing will suffice:

In People v. Bushton, 80 Cal. 160 (1889), the court was considering

Pengl Code Sectlon 1105 which expressly places upon the defendgnt the burden
of proving circumetances in mitigation, justification, or excuse after the
prosecution has proven the homiclde by the defendant. Sald the court:

The section casts upon the defendant the burden of proving circum-
atances of mitigation, or that justify or excuse the commlssion of the
homicide. This does not mean that he must prove such circumstances
by & preponderance of the evidence, [emphasis in original] but that |
the presumption lemphasis supplied} that the killing was felonlous j

[

arises from the mere proof by the prosecution of the homicide, and
the burden of proving circumstances of mitigation, etc., is thereby
cast upon him. He 18 only bound under this rule to preduce such
evidence as will creste in the minds of the Jury a reascnable deubt
of bhis guilt of the offense charged. . . .

The section under consideration was not intended to, and does
not, chenge this rule as to the weight of the evidence, It aimply
provides that, certain facts being proved, the presumption of guilt
shall follow, unless [emphasis added] the defendent shall himself :
prove certain other fackts. {80 Cal. at 164.] !

In People v. Harris, 169 Cal. 53, 68 (1914), the court spoke of the fact that

the defendant has the burden of proof on insanity. It saild:

The burden of proof 1s always on the prosecution to prove all
the elements necessary to constitute the guilt of the defendant

and this involves proof of a mind sufficiently ssne to be capable
of committing crime or any degree of crime involved in the offense
charged. But the law presumes all men are sanej not scre degree
of sanity but that they have full mental capacity to commit any
erine or degree of crime which the facts in the case establish.
Express or affirmative proof of the sanity of a defendant is not
required tc e made by the prosecution. The presumption which
the law raises is the full equivalent of proof of it as a fact,
and, until the contrary is shown, the prosecution, by the presump-
tion, has proven the sanlity of the defendant beyond & reascnable
doubt. This presumption is conclusive in the absence of any
evidence on the part of the defendant contravening it. If none

is introduced by him the presumption prevalls, and the burden

on the prosecution of proving teyond a reasonable doubt the
capacity of the defendant to commit the crime charged which the
facts and clrcumetances otherwise show beyond such doubt was
cormitted by him, is sustalned. [169 Cal. at 68; emphasis added.]
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In People v. Howard, 211 Cal. 222, 329 (1930), tkhe court sald in

regard to the allocgtion of burden of proof in Penal Code Section 1105:

When the killing is proved to have been committed by the
defendant, ard nothing further is shown, the presumption of law
is that it was maliclous and an act of mirder; but in such a
case the verdict should be murder of the second degree, and
not muﬁder of the first degree. [211 Cal. at 329; emphasis
added.

In Pecple v. Agnew, 16 Cal.2d 655 {1940), the court considered the

effect of & common law presumption on the trial of a criminal case. The
defendant argued that he was entitled to the presumption of Ilnnocence and
that presumption should prevall over any contrary presumption. The defendant

relied on People v: Strassman, 112 Cal. 683 (1896), which held that "all . . .

disputeble presumptions give way before the presurption of innocence which
belongs of right to every defendant, and which remalns with him until the
progsecution by convinelng evidence has established his gulit." See also

People v. Douglass, 100 Cal. 1 (1893), to the same effect. The court held

that Strassman and Dougless had been overruled and went on to consider the

precise effect of the presumption. It determined the effect of the presurp-

tion by citing and relying on People v. Bushton, 80 Cal. 160 {1889), which

was a statutory allocation of the burden of proof case. The court considered
the following instruction that had been given in g previcus case:

While it is true that the prosecution must prove the
imprisonment, it is also true that the imprisonrent teing
proven, the law presumes it unlawful until the contrary is
shown. It 1s for the defendant to justify it by proving that
it was lawful. [Emphasis added.)

The court said in regard to this instruction:

It therefore seems clear that the . . . instruction . . .
appears substantially correct as far as 1t went and 1s sustained
by reason and suthority. [16 Cal.2d at €6h4.]




The court also considered the instruction given in the case before 1t relating
to the common law presumption involved in the case:

It is admitied by the defendant that he arrested . . « Prouty

on the charge . . . [of] perjury . . . . If Prouty did commit
such perjury, the defendant had a right to arrest him . . . .

The burden is on the defendant to prove that Prouty committed

perjury.

The court said In regard to this instrueticne-~which expresses the ecmmon law
presumption in terms of burden of prool:

We sre - + . of the opinion that while the . . . instiruction
sbove quoted was substantially correct as far as it went, it
should not have been given without a qualifying instruction
informing the jury that the burden thus placed upon the defen-
dant could be met by evidence which produced in their minds a
reasonable doubt as to whether Mr. Prouty had in fact cormitted
perjury. [16 Cal.2d at 666; emwbasis added.)

In distinguishing the case that had approved the first instruction quoted
above without the qualification relating to the guantum of evidence required
by the burden placed on the defendant, the court said:

The question of the necessity for some qualification of the
instruction given in People v. McGrew, supra, defining the degree
or quantum of proof required or the defendant to meet the burden
placed upon him {emphasis added], was not raised in that case.
Tt is significant to note in this connection that People v. MeGrew,
supra, vas declded in the year vpreceding the decision 1n.239259_3:
Bushton, supra, and prior to the time that the earlier decisions . . .
had been overraled. Under the rule of - . - [the earlier cases], =
defendant was reguired to meet th: burdenh or proving justification
by a preponderance of the evidence. [16 Cal.2d at 667.)

In People v. Seott, 24 Cal.2d 774 (1944), the court considered the

constitutionality of a statutory presumption now found in Pengl Code Section
12091. fThe court in discussing the effect of the presumption stated:

Defendant chalienges the constitutionslity of the provision
of [former] section 13 that makes possession of a firearm whose
marks of 1dentification have been tampered with prima facie
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gvidence that the tampering was done by the possessor. « . .
The rational connection required [by the Constitution]
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(:; between a proved fact and a presumed fact must be Aistinguished
Trom the relation between a proved fact and an alleged fact
that warrants a2 jury's inferring the one from the other « . . «
Presumptions like that in the California statute, based on
the possession of a sinleter thing, are traditiopal in crim-
ingl legislation, which frequently imposes on the possessor
or contraband goods the burden of explaining that he dld not
acqguire or use them undaswfully. « + .

The Dangercus Weapons Control Act i1s designed to minimize
the denger to public safety arising from the free access to
firearms that can be used for crimes of violence. The identi-
fication of a person who has used a firearm criminally becomes
more difficult and the attractiveness of & firearm for criminsls
is correspondingly inereased, if its marks of identification
have been tampered with. It would therefore be in the public
interest to forbid the possession of firearms whose marks of
identification have been tampered with. The m=re threat of
conviction to the possessor of such a firearm engendered by
the presumption that he did the tsmpering is less severe than
& statutery preseription of punishment of such a firearm. The
imposition of punishment for the possession of such a wegpon
is with the power of the Iegislature io regulate the traffic
in firearms. . . . The protection of the public interest in

(: eliminating firesgrms whose marks of ldentification have been
tanpered with by a statute that resoris to the less severe means
of regulstion by using the "lnherent coercive power of a pre-
sumption” . . . is likewlse within the power of the state. . . .
There ie nothing unreasonable in ;equir%gg the possesscr to
explain when and how he came into possession of a firearm whose
marks of ldentification have been tampered with. The presumption
does not impose on him the burden of proving who committed the
erime, nor does it requlre him to persvade the jury of his 1nno=
cence. He must merely go forward with evidence to the extent
of raising a reasonable doubt that he tampered with the identl-
fication marks. When he has done so, he enjoys the presumption
of immocence, and it is then incumb:nt on the prosecution to
establish bis gullt beyond a reasonsble doubt. {People v.
Fitzgerald, supra, at p. 195 [a statutory presumption casel;
People v. Agnew, 16 (al.2d €55, 665 [a commen law presumption
case]; People v. Post, 208 Cal. 433, 437 {a statutory allocation
of the burden of proof casel; Peopl:: v. Bushton, 80 Cal. 160,
164 [a statutory allocation of the parden of proof casel.) [2k
Cal.2d at 779-~783; emphasiz added.]

In People v. Hardy, 33 Cal.2d 52 {1948), the trial court instructed the

Jury that a common law presumption was controlling until overcome by a pre-
ponderance of the evidence. In the light of the foregoing authorities, this

("‘
~ was held %o be error. The court ssid:
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The necessary effect of the Instructiom giren in the present
cagse was to place on defendant not merely the burden of pro-
ducing evidence which would raise a reasonable doubt as to her
consciousness, but the much grester burden of proving uncon-
sciousness by a preponderance of the evidence.

The mere fact that there is a presumption which tends to
support the prosecution's case does not change the amount or
quantum of proof which the defendant must produce. - . . One -
of the factors in raising a disputable presumption . . . is
that the matter relates to defendant personally and lies pecu-
liarly within his lmowledge, and hence for reasons of convenlence
and necessity he should have the burden of producing evidence
thereon. This burden, however, involves merely the duty of golng
forward with the evidence and of railsing a reasonable doubit, and
not the duty to overcome the presumption by a preponderance of
the evidence. . .

The general rule as to the quantum of proof required of a
defendant applies even where a statute places on defendant the
burden of proving certain facts. [Citing cases involving the
statutory sllocation of the burden of proof in Penal Code Section
1105.1[33 Cal.2d at 64-65; emphasis added.]

Penal Code Section 270 makes proof of abandonment or desertion of s
child by the father "prima facie evidence that such abandonment . . . is

wilful and without lawful excuse.' In the case of In re Bryant, 94 Cal.

App. 791 (1928), the defendant contended the provision was unconstitutional
in that it compelled him to become a withess against himself (compare the
court's lenguage in Scott). The court answered the argument and analyzed
the provision as follows:

Section 270 merely fixes the guantum of evidence which, until

overcome estgblishes beyond a reasorable doubt the guilt of a

defendant charged with s violation of that section; it does not
compel a defendant to be a witress against himself.

The same principle is involved in sectlon 1105 of the Penal
Code. Under that section, when the people have proved the killing,
and no evidence has been given tending to prove justifieation,
they have proved prima facie the guilt of the defendant beyond a
reasonable doubt.

By reason of the statutory rule of evidence laid dowm in
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section 1105 the prims faciz case of the grosescutich can be
overcome only by proof of justification, excuse or circumstances
of mitigation. . . . ILikewise, by reascn of the statutory rule
of evidence lgid down in section 270, the prims facie case of the
prosecution can be overcome only by proof that the cmisslon con
the part of the petiticner to furnish his children with neces-
gary food, clothing, ete., was uot wilful and was excusable.

[9h Cal. App. at 794; emphasis added.]

Firally, 1a People wv. Mertina, 140 Cal. Aph.2d 17 (1950), the court was

concerned with a common law presumption--the same one involved in the Hardy
case. The trial court instructed as follows:

Since the matter relstes to the defendant personally, and lies
peculiarly within his knowledge, the law places upon the
defendant the burden-of producing such evidence thereon.as will
overcome the presumption and create a reasonable doubt in the
minds of the jury as to whether he was iIn fact consciocus or
unconscious.

The First District Court of Appeal, First Division, said:

That sentence [the one just quoted] did not arpear in the Hardy
case Instruction, slthough the court gave as one of the reasons
for raising the presumption that the matter relates to the de-
fendant personally and liles peculiarly within his own knowledge
and that "hence for reasons of convenience and necessity he
should have the burden of producing evidence thereon.”" . . .
There is nothing objecticnable, however, in it. . . .

Perhaps the Instruction would e better if the language
"overcome the presumption” were omitted. However, taking the
instruction as a whole it told the jury that defendant's burden
with reference to the presumption, if it arose, was to create
a reasonsble doubt as to whether deferndant was consciocus. . + »
We do not see how . . . the instruction was erronecus. [140 Cal.
App.2d at 26-27; emphasis added. ]

The point of quoting all of the foregoing cases 1s that the courts do
regard burden of proof language, presumption language, and prima facle evidence
language as having the same mesning. They use the terwms lnterchangeghbly 1in
the cases., DBurden of proof cases-~such as Bushton--are cited as suthority
in the presumptions cases, and vice versa. Of course, this interchangeable

use of the terms is understandable if it is remembered that the very purpose
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of creating a presurmtinn affecting the burden of »roof 1z to affect the

burden of proof.

8o far as the effect of g presumption in a criminal case in concerned,

read the guotation above from In re Bryant, a statutory "prims facle evidence"

case. Read also the quotation from People v. 3Jeott, a statutory presumption

case. Read the gquotations from Pegple v. Martina, = common law presumption

case. And when the Supreme Court ssys in presumptions cases that the rule is
the same as it is in the allocation of burden of proof cases=-as it did in

both Hardy and Scott--it is difficult to conclude that the rule is different.

Perhaps the most important consideration in this whole discussion is the
relevant statutes. Code of Civil Procedure Section 1959 has provided since
1872 that

A presumption is a deduction which the law expressly directs to
be made from particular facts. [Emphasis added.]

Despite the facht that the statute has so stated for 92 years, and there is
plenty of evidence that 1t has been used as a basis for instruction In crime

inal cases during that time, there 1s not one case (except maybe the Strassman

and Douglass cases, which were overruled) that even intimates that the section
does not mean precisely what it says even in criminsl cases.

In the face of the statute that by definition reguires a presumed conclu-
sion to be drawn, in the face of several cases so indicagting, and in the face
of several cases stating that a presumption places on the defendant the bur-
den of producing sufficient evidence to raise a reasonable doubt as to his
guilt, what authorities are marshaled to Aemonstrate that this is not the law.

The cases involving the issue of insanity are dismissed on the ground

that the lesue of insanity is unique. The quotation from Harris indicates,
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however, that the only thing unigue about it is that the aquantum of proof
necessary to overcoms the presumption of sanity is different.

People v. Boo Doo Hong, and People v. Harmon, are dismissed as not in-

volving presumptions. This is true. Buo Doo Fong was a license case and

Harmon a narcotics-prescription case. But if you believe C.C.P. § 1959 and
consider a presumption to be a legally required deduction, both cases do
involve presumptlons. Or, 1T the quotations from the above cases mean any-
thing, it is that the courts regerd presumption language as interchangesble
with burden of proof or (as in Harmon) required assumption language; hence,
the cases are relevant to the effect of presumptions in criminal cases.

People v. Scott 1s apparently emtarrassing, for it is conceded that it

does "tend to support thls conclusion"” stated in the comment. This alone
should be sufficlent to demonstrate the accuracy of the comment, for §EEEE
was written by Justice Traynor for a unanimous {except for Justice Carter)
court and is still good law. It has never been questioned or limited in any
way. Apparently the failure of Chief Justice Gibson to cite it in Hardy (an
opinion concurred in by Traynor) is thought somehow to overrule the case sub
silentioc. This is untenable, however, for the cases are not inconsistent.
They involved different guestions. Hard; will be discussed below.

People v. Agnew is said to be inconelusive. I cannot agree. The court

speclifically approved an instruction stating that the law presumes the un-
lawfulness of the arrest until the contrary is shown. But the court said
that the instruction should be given only if the qualification is added
indicating the quantum of the requisite contrary showing., The fact that
Bushton 1s cited and relied on in the case a2lso indicates that even though it
is a presumption case, it should be handled exactly as if the statute were

worded in terms of burden of proof--~as is the sitatute considered in Bushton.
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In re Bryent ic dismissed as involving merely a determination that there

was sufficlent evidence to sustain a finding of guilt. That was the first
point Involved in the case. An attack was then made on the constitutionality
of the presumption Involved in the case and the court in considering that
guestion spelled out quite precisely what the effect of the presumption was.
The court said that, because of the presumption, the prosecution's proof
beyond a reasonsble doubt of abandomment "establishes beyond a reasonable

doubt” the guilt of the defendant of the crime of willful and unjustified

abandorment until the presumption 1ls overcome with contrary proof. The court
polinted out that the presumption functioned in precisely the same marmer that
the allocation of the burden of proof under Section 1105 of the Penal Code
operates, clting cases involving that sectlon.

People v. Martina's square holding by the First District Court of Appeal

(Peters, Bray, Wood, JJ.) is dismissed as an attempt (apparently mistaken)

to apply People v. Hardy.

Hence, the whole authority for the argument that the comment is inaceur-

ate is baped on the analysis made of People v. Hardy. Since the analysis

reaches a conclusion that is contrary to Marting and Scott, spparently those

square holdings must be regarded as wrong.

The problem with thls argument is that all that People v. Hardy held is

that it is error to state in an instruction based on & presumption that the
defendant must overcome the presumption by a preponderance of the evidence.
Since this was not the issue involved in Scott, it 1s not surprising that
Scott 1s not cited. Scott involved the constitutionality of a statubtory
presumption; and Justice Traynor in indicating what he was holding constitu-

tional spelled out its function in the case.
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The whole analysis bolls down to one sentence in the Hardy case. It
states:

The rule [that the defendant is not required to prove his inno-

cence . . . but only 4o produce sufficlent evidence to raise g

reasonable doubt] is the same whether the People rely on testi-

monial evidence or on presumptions, except where the presumption

is conelusive,
The sentence 1s based on no authority and is not germane to the problem before
the court. Moreover, in no other case can any intimation be found that where
no burden of proof or presumption is involwved the defendant has any burden at
all,

The sentence cannot be accurate. As Wigmore points out, the respective
evidentiary burdens are synonymous with the risk of not neeting the burden,
9 Wigmore, Bvidence §§ 2485-2L87. It is inconceivsble that a risk of non-
production could be iIn two places at once. Who loses then if nothing is
produced? Unless the defendant with the burden of ralsing a reasconable doubt
has the risk of nonpreduction of sufficient evidence to raise that doubt, he
has no burden. If the prosecution has the burden of proof, the defendant
cannot have any burden. The prosecution aiways loses if the jury is not
persuaded. Hence, only the prosecution has any risk.

The sentence can only be regarded as an inadvertance that was unneces-

sary to the case. It is difficult to telieve that this sentence overrules

Agnew, Scott, Martina, Bryant, et al., and at the same time holds that C.C.P.

§ 1959 does not mean what it says.

Finally, the logical difficulty with the whole approach suggested is
revealed In the last long paragraph in the letter. In essence, rebuttable
presumptions are to be treated as evidence in criminal cases. They are to be

sent to the Jury to be welghed against all of the other evidence and the
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presumption of innocence. Smellie v. Southern Pacific Co. is repudiated only

for civil cases. The loglcal problem here was ably pointed out by Justice

Traynor in Scott v. Burke, 39 Cal.2d 388, 42 (1952). How can anyone ration-

ally weigh one preswmtion against anothere-or a presumption against evidence?
If one considers what a presumption is~-a legelly reguired deductlion in the
absence of the requisite contrary showing--it is absolutely impossible to
weigh one against the other or against evidence. Yet this is precisely what
is suggested. The presumption is to be regarded as evidence to be welghed

by the jury instead of teing regarded as what 1t actually is--a rule of law
established to guide the determinations of the jury,

In conclusion, we think that the statements in the corment are supported
by direct holdings in the cages, by discussions of the courts in cases not
involving direct holdings, and by the existing statutzs defining presumptions.
We do not think that it is reascnable to say that the law is uncertain merely
because of one isolated sentence not germane to the opinion in which it appears.
In the absence of any contrary authority, we see no reason to question our
statements of existing law-

Regpectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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Mr. Joseph Hervey
Room 30 Crothers Hsll
Stanford University
Stanford, Celifornia

Degr Joe:

The Comment which you prepared for Section 60T of the revised rules
is not accurate in stating the existing law.

On page 32 you gtate:

"The suvstantive effect of gll of theze devices has been
the same. They have relieved the prosecution from the neces-
gity of proving ceritain Tacts and madie the existence or nonex-
istence of those facts matters of delense that mist be shown
by the defendant. In the =absence of evidence supparting the
defense, 'there 1s no issue on the point to be submitbted to
the jury.' MODEL PENAL CODE, TENTATIVE DRAFT FKO. 4, Comment
at 110 {1955)."

The implication erising from The above statement is that, when a pre-
sumption establishing an eslement of the crime cperates in a criminal case,
the Jjury must accept the existence of the presumed fact if it believes be-
yond a reasonable doubt the existence of facts zgiving rise to the presumption
in the absence of any contradiciting evidence in the case. Tor this proposition,
you cite twopresumption cases, People v. Harris and People v. Nash, both deal-
ing with the issue of insanity. I do nect believe that these cases can be ex-
tended to apply to all vresumptions since the presumption of sanity has bheen
unigue within the criminal law, that isg, the burden is placed upon the defen-—
dant to prove by a preponderesnce of the evidence that he was inssne. Wot even
with respect Lo matiers of miiigetion or justification is the defendant required
to fulfill such heavy vurden. People v. Bushton, &0 Cal. 160 {1889). And with
respect to other presumptions, the court has consistently reversed cases where
the instruction to the jury placed a burden on the defendant in a criminal case
to prove a metter by a preponderance of the evidence. XE.g., Psople v. Agnew,
16 Cal.2d 655 {19k0). Thus, e unique presumpiion with regard to sanity cannot
prove a general rule.

The other cases cited by you, People v. Boo Doo Hong and Pecple v. Harmon,
did not deal with presumptions and fthus do not support the preposition in ques-
tion.

T VPP



—
[

On pege 33 is Tound the statenment:

"Because the precise terminology used has made no substantive
difference in the disposition of the cases, these various devices
Tor creating defenses have at times been referred to as creating
presumptions even though the statute 1s not worded in terms of a
presumption.”

The implication Trom the zbove statement is that the various devices are
Tungible and thalt a presumption operating sgainst the defendant creates an af-
firmative defense. In other words, the implicaticn is that the prosecution is
entitled to en inhstruction which requires the existence of the presumed fact
in the absence of any evidence on the fact. However, the only case among these
clted by vou in the Comment which ftend to support this conclusion is People v.
Scott, 2L cal.2d TT7h, TE3 (1oLh).

People v. Agnew, 16 Cal.2i 655 (1940), is inconclusive on this point
beeause, although the court refers to the burden placed upon the defendant, the
court quotes from the Bushton case to adopt the view that "if, upon the whole
case, they entertained a reasonable doubt from the evidence as fto his gullt,
he should be acquitted." This would appear to indicete that the jury must be-
lieve beyond a reasonable doubt that the crine hes been comitted regardless of
the presumption involved.

In re Bryant, oh Cal. App. 791 (1928), is not authority for your proposi-
tion. The case holds that the trier of Tact was justified in finding that the
abandomment was "willful and without lawful excuse” from the proof of abandon-
ment. Nowhere Is found any language thet the trier of fact was reouired to find
the ultimate fact.

People v. Martine, 140 Cal. App.2d 17 (1956}, attempts to apply the hold-
ing of People v. Hardy, 33 Cal.2d 52 (1948); comsequently a discussion of People
v. Hardy will be digpositive of the Mertina case.

People v. Hardy is the critical case. It seems that the Hardy case, rather

than supporting your proposition, rejects your view. The court states:

"The mere fact that therz is z presumption which tends to support
the prosecution's case does not change the amount or cuantum of proof
which the defendant must produce. (People v. Aghew, 16 Cal.23d €55

[107 P.2d 601].) The nrosecution is recuired to prove the offense beyond a

reasdnable doubt and, in so doing, may rely on any applicable presumptions.
The defendant, on the other hand, is not reguired to prove his innocence
by & preponderance of the eviience, but only to produce sufficlent evi-
dence to raise a reasonesble dovbt in the ninds of the jury. The rule
is the same whether the People rely on testimonial evidence or on pre-
sumptions, except where the presumption is conclusive. One of the factors

in raising a disputable presumption, such a2z the one involwed here, 1s that

the matter relstes to defendant personally snd lies veculiarly within his
mowledge, and hence for reasons of convenience and necessity he should
have the burden of producing evidence thereon. This burden, however,
involves the cuty of going forward with the evidence and of raising a
reasonable Joubt, and not the duty to overcome the wpresumption by &
preponderance of the evidence.” 33 Cal.2d at oh.
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The significence of the above quotation is that th° court nolds that
the burden of vroo? cn the prosccultlon and on the defendant is the sarme
vhether or not = presunpticn operates in the zasc. In other words, the
court is steting that, if the proseculion has tnc burden of vreving the
defendant’'s guilt teyond & reasonable doubt, the converse is that The de-
fendant hes the burden of creabing & ressonable doubt. Vhether we believe
that it is wrong <o talx about a burden on the defendant s immaterial; the
Tact remzins thed the court chooses to so characterize the defendant's role
even when there Is ne presumption cnercting in favor of the prosccuiion.

I7 1 em correct in =y readinzg of the czse, on explanation for the court's
languzge dealing with the defendant's burden of going forward with the evidence
and raising s reasonable doubt becomes necessery. It appears to me that the
court is stating uhat the prosecublon mey rely upon a presunption to prove the
presured fact, that iz, without any direct evidence on the presumed fact, but
subject to its onligation to prove its entire case heyond s regsonsbvle doubt;
in other words, the Jury 1s permitted to accept the presumed fact from the
factes giving rise to the pregumption. The presumption acts to supply evidence
on the presumed Tact where no direct evidence is introduced, and because it is
merely o substitute for direct evidence, the progecution is no more entitled to
an instruction Jor a mandatory Tinding than where direct evidence 1s supplied.
Under existing law, the prosecution is apparently entitled to an instyuetion in
terms of a presumpticon tut within its obligsticn to prove its case beyond a
reasonable doubt which in effect means that the jury is entitled, but not re-
ouired, to zccept the presumed Tzct. The defendant haz the burden of raising
a reasonable doubt cnly in the sense thet the defendant must suffer the conse-
guences of failing to introduce evidence in any case, even where the prosecution
does not rely uvvon & presumption.

does not even cite People
an be interpreted to hold
the presumed fact in the

t is sigificant to note that People v. Hardy
v. Scott end the latier case iz the only case waich ¢
that a2 vresumption operates to recuire the Jinding of
abgence of any contrary svidence.

At the minimum it cen safely be sa’d that Celifornia law is anbiguous on
this point.

It is suggested that the Comment fto section A07 be revised so as to reflect
at the least the present uncerialnty in the law.

Sincerely yours,

P
Mr. John DeMoully
Mr. Jon Smock
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