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| First Supplement to Memorandum 6L-L8

Subject: Study No. 34{(L) - Uniform Rules of Evidence (Evidence Code--
: Division 9~--Extrinsic Policies)

Cn April 28 we distributéd the tentative recommendation on Extrinsic
Policies to all perscns on our mailing list. We requested ccmments not later
than July 1. On July 6, we had received comments Trom only one source: The
Special Committee of the Conference of California Judges. These comments
are attached as Exhibit I (pink pages).

- As Memorandum 64-48 indicates, we made no significant changes in the
teq$ative recommendation when we drafted it as Division 9 of the Evidence
Co@e.

- The following 1s an analysils of the cémments recelved on the tentative

recammendation. Additlonal staff suggestions are also listed below.

Section 1100

- Ho cocmments were received., In the last line of Dvidence Code Ssoticn
1100 ve inserted "a" before "trait." This is an error. The word "a" should

be deleted; perhaps the word "such” should be substituted for the word "a.”

Seckions 1101-1103

f fThe Conference of Califorpia Judges suggests o revision in the form of
RURZ 47 (Sections 1101, 1102, and 1103 of Evidence Ccde). They suggested the
re?ision o aimplify the Rule and to eliminate the double negatives. See
Exﬁipit I {pages 3-4). The staff believes that the division of RURE 47 into
thrég sections in the Evidence Cole does much to simplify RURE L47. We object
to ﬁﬁe revision suggested by the Conference because it dpoes not limit the

prdsecution to the same kinds of character evidence that the defendant may
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use. However, we suggest that the Commission conslder revising Section
1102(b) along the lines suggested by the Conference. The revised subdivisior
(see page 901 of Evidence Code) would read:
(b) Offefed by the prosecution te-preve-the-defondantlis
guiti-if-the-defendant-has-previeusly-intreduced -evidence-of

big-character-to-preve-his-inneaspee Iin rebuttal to evidence
adduced by the defendant under subdivision (a).

If this revision is approved by the Commission, subdivision (b) of Section

1103 should be revised to conform.

Section 110k

Ho comments were recelwved.

Secition 1105

ith reference to this section, the Conference Committee states:

Our Committee is of divided opinion concerning the Commission's
proposed Rule 49 [Section 1105}. Same of the members of the
Committee belisve that the scmissible habit or custom evidence
should be limited to scts done in reguler course of business;
some belisve that the Commigsion's proposal is acceptable in
its present form; and scme belleve such evidence should be
admissible only in the absence of independent eye witnesses.

The staff believes that the case made for Section 1105 in the research
stucy is persuasive. See printed pamphlet containing tentative recom-

menGation on Extrinsic Policies at pages 663-667.

Section 1150

In crder to avoid the split infinitive, the Conference Ccmmittee
sugcests that the word "improperly” should follow the word "likely” instead

of <the phrase "to have,"



Seciions 1152.1154

The Conference Committee disapproves the overruling of People v,
Forster. {See the Commission's Comment to Section 1152.)  Thus, the
Conlerence Committee would delete the words "as well as any conduct or
stavements made in negotlation thereof" from Sections 1152 and 115k,

It would seem that if this phrase is deleted from these sections, it also
should be deleted from Section 1153.

A section similar to Sections 1152 and 1154 was included in the tent-
- ative recommendation on Oplnion Testimony on Value, Demages, and Benefits.
Several writers commenting on that tentative recommendation alse objected
to this chenge in existing law, One writer tock the time to write ug~-
even though this was the only provision of the entire Evidence-in-Eminent-
Domain-Proceedings-Statute to which he objected. Ile states that he feels
very strongly on the matter.

The gtaff takes no position on vhether the lan;vaze should be dele.
from Sections 1152 and 115h4. However, we do believe that the Commission
should consider what effect the lanpuage might have in a criminsl case
uncer Section 1153. Will a criminal defendant who iekes a confesslion or
adnission be able to keep it out on the ground that in msking the confession
or admission he was in effect "offering to plead guilty to the alleged

orime or to a lesser crime'?

Section 1155

No comments were recaived.

Seciion 1156

Evidence Code Section 1156 is tased on C.C.P. § 1936.1 {enacted in 107"
We originaelly classified this seciion in the Evidence Cofe division on
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Uritings. After giving the matter further consideration, we coneluded that
the section is based on an extrinsic policy--that the records it covers
should be excluded because their exclusion will pronote the polley of encour-
aging the research and medical studies centemplated by the section.
The Consultant suggests that the scction be compilled in the Privileges
Division, but we do not believe that it is a privilege section since the
records are subject to discovery. lLlorecover, the Consultant suggests that
the net result of the section may ve to make the contents of the records
subject to discovery where they might not otherwise have been had the
section not been enacted. He doubts that the records and finding would
be admissible (absent Secticn 1156) over an objection of hearsay, opinion,
or conclusion.

“le believe that we have complled Ceode of Civil Frocedure Section
1926.1 as Fvidence Cede Section 1155 without meking any substantive chenge.
HOWEVER, TEE WORD "AND" AT THE BEGIVNING OF THE THIRD LING IN THE EVIDENCE
CODZ SECTION SHCULD BE CHANGED TO “CR" TO RETAIN THi LARGUAGE CF THE EXISTING
STATUTE,

Seetion 1936.1 is set out on pages 193-164 of ivofessor Degnen's
resezrch study and is discussed on pages l?h-lés of his research study.

liespectfully submitted,

John H. DeMoully
Tuweeutive Secretary
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First Supp. to EXHIEIT I
Memo 64-48
SUPERICE CCURT OF THE STATE OF CALIFQRNIA

CCUNTY OF SQLANO

FAIRFIELD, CALIFORNIA

June 3, 1964

Californis Iaw Revision Comrmission
30 Crothers Hall

Stanford University

Stanford, Californis

Gentlemen:

Enclosed, herewith, please find eleven (11) copies of our report on
the Law Revision Commission's tentative recommendations deeling with
"Bxtrinsic Policies Affecting Admissibility". Please deliver a copy
of said report to each member of the Commission.

For reasong previously explained to you, our report does not appear
in a form employing strike-outs and italics. However, cur comments
are titled and separately stated.

Yours very truly,

LEONARD A. DIETHER, Chairman
Cormittee of the Conference of
California Judges to Work with
the C=lifornia Iaw Revision
Commigsion con Uniform Rules of
Evidence.

EY: RAYMOND J. SHERWIN

Committes Member

rjs/mmf
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REPORT OF THE SPECIAL CCMMITTEE OF THE CONFERENCE

OF CALIFORNIA JUDGES IC VWORK WITH THE CALIT'CRNTA

LAW REVISION COMMISSION ON THE STUDY OF UNIFORM
RULES OF EVIDENCE RETATIVE TO:

EXTRINSIC FOLICIES AFFECTING ADMISSIBILITY

The Committee approves the tentative recommendations of the Ccrmissicon
on all rules relative to Extrinsic Policlies Affecting Admissibility not
specifically mentloned herein.

RULE 41

EVIDENCE TO TEST A VERDICT

The Committee approves the Commission's recommendation except that on
line four the word "improperly" should follow the word "likely" inmstead of
the phrase "to have".

RULE k2

TESTIMONY OF THE JUDGE

The Committee recommends amending the Commission's draft to read as
follows:

"The judge presiding at the trial of an action may not testify in
that trial as a witness except as hereinafter specified. If a Judge
commences the trial of a case, and it thereafter appears to the judge that
his testimony would be of lmportance - in civil cases he shall declare g
mistrial and order the case assigned %o another judge for trial; in
crimiral cases, he shall inforin the parvies of his inforration concerning
the facts of the case and may then testify unlrss the defendant moves for
a mistrial, in which case, the motion shall be granted, and the judge shall
have the case assigned to another judge for trial."

CCMMENT:
The Committee believes that the omus of asking a Judge for a mistrial

should not be placed on either party in a ecivil case in circumstancers ~he: -
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the judge has ¥Xnowledgs of Ffarte reterdal tn +ho czgz, Povierer, in erixiral
cases a judge may not declare a mistrial without risking a succesgsful plea
of onee in jeopardy, unless the defendant, himself, rakes the motion for

the mistrial. Hence, we recormend the ditference in treatment.

We have a guestlon as to the propriety of a Jjudge testifying in any
case over which he presides, including criminal cases, but the problem of
double jeopardy on the one hand and suppressing evidence on the other has
led us to make the foregolng recommendation.

There is another possivle dilemra suggested bty scme of our committee.
If the judge does testify at a trial where a jury is not present, and the
defendant, for good and sufficient reasons of his cwn has not asked for a
mistrial, may the defendant still raise the plea that he didn't have a fair
trial on the grounds the judge was acting both es prosecutor, judge and jury?
We suggest that these problems be given consideration by the Commission's
staff.

RULE 43

TESTIMONY BY A JUROR

The Committee recommends that Rule 43 be amended to read as follows:

(1) A member of a jury, sworn ard impanelled in the trial of an action,
ray not testify in that trial as & witness except as hereinafter specified.
If the judge learns that a juror has knowledge of facte that would be of
igpportance~-in civil cases he shall declare a mistrial and oxder the case
tried before a different jury; in criminal cases, the judge shall inform the
parties of the juror's purported knowledge concerning the facts of the case
and thereafter the Juror may be permitied to testify unless the defendant
moves for & mistrial, in which case the motion shall be granted and the case

shall be ordered tried tefore a different Jury.
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(2} This rule does not prohibit a juror from testifying as to matters
covered by Rule 41 or as provided in Section 1120 of the Peral Code.
COMMENT :

fur reasons for the proposed change in Rule 43 are the same gs stated
with respect to Rule 42. If this recommendation is followed, consideration
should be given to appropriate amendment to Section 1120 of the Penal Code.

RULE 45

DISCRETION OF JUDGE TQ EXCIUDE ACMISSIELE EVIDENCE

COMMENT :

The Committee is of the opinion that the proposed Rule is capable of
being construed to grant the judge wider discretion than would be acceptable
to the Bar. 3Since most of said Rule's purposes can be accomplished in pre-
trial and under other existing statutes and since proposed Fule 45 is so
controversial that it might endanger acceptance of the whole proposed revision
of the law of evidence, we recommend the reconsideration or deletion of Rule L5,

RULE 47

CHARACTER TRAIT AS PRCOF OF CONDUCT

The Committee recommends that sutdivisions (1), (2), and {3) be amended
to read as follows:

(1) Evidence of a person's character or a trait of his character is
Inadmissible when offered to prove his conduct on a specified occaslon, except
that if otherwise admissible, it shall not te excluded by this Rule:

{a) When offered ty a defendant in a criminal action or proceeding to

prove his innocence anl when it consists of opinion or rerutation evidence

concerning the character of the defendant or a trait of his character;

(t) When offered by the prosecution in rebuttal to evidence adduced under

subparagraph {a);



(¢) In a criminal action or proceeding when offered by & defendant
to prove the character or a trait of characiter of the victim of the
crime, in which case it mway counsist of opinion evidence, evidence of
reputation or evidence of specific instanczes of conduct;
(d) Uhen offered by the prosecution in rebuttal to the evidence
adduced by the defendant under subparagraph (c).
Subraragraph 4 will tecome subparagraph 2; and
Subparagrapk 5 will become subparagraph 3.
CCMMENT
The Commititee believes the foregoing amendment simplifies the Rule
and eliminates the double negatives.
RULE L9

HABIT OR CUSTCM TO PROVE SPECIFIC ERHAVIOR

Cur Committee 1s of divided opinion concerning the Commission’s
provesed Rule 49. Some of the members of the Committee believe that the
admissible habit or custom evidence should be limited to acis done in
regular course of business; some believe that the Commission's proposal is
acceptable in its present form, and some believe such evidence should be
admissible only 1n the absence of independent eye witnesses.

RULE 52

OFFER TC CCMPRCMISE

The Committee approves of the Commission's recommrendations except that
we recommend the deletlon of the italicized portion of subdivision (1}.
COMMENT:

1t is our opinion that admissions of faets, even though made during
negotiations for compromise, should be admissible in evidence as is now the

case under California law.

.



RUIE 53

CFFER TO DISCCUNT CLAIM

The Committee approves the recommendation of the Commission except
that we believe the italicized porticn should be deleted.
CCMMENT:

The reagon for this change is the same as stated under Rule 52.



