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#34 (L) 7/18/6h
Memcrandum Hk-45

Subject: Study No. 38{L) - Uniforn Rules of Evidence {Fvidence Code--
Division 6=-Witnesses)

Litached is the text of Division 6 (Witnesses). Also attached are
the Commission's Comments for this Division. We do not plan to discuss
the Comments at the July meeting. However, you will wanit to read them
in connection with the statuie, and we would appreciate it if you would
maril on the attached copy any revisions you believe should be made in
these Comments and turn it in to us at the July meciing.

Division 6 contains provisions from the printed tentative reccmmendations
on (1) Witnesses, (2) Expert and Ctuer Opinion Testimcny, (3) General
Provisions, and (4) Extrinsic Policies Affecting Admissibility. We received
some comments on these tentative reccumendations and they are attached
as exhibits to this memcrandum:

Exhibit I--Letter from office of Distriect Attorney of Placer
County

Exhibit IT--Extract from letter fram office of District Attorney
of Alameda County

Uther comments pertinent to tiis memorandum were received from the
Special Committee of the Conference of California Juipges. These comments
are attached as Exhibit I to Memorandum 64-48.

These comments are considered in commection with the section of Division
6 to which they relate togcther with matters presented by the staff for
Commission consideration.

GENERAL

Orpanizetion

Is the organization of this Division satisfactory:?
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Significance of changes in law

If retained in its present form, Division & will probably be the most
controversial division of the Bvidence Code., A number of drastic changes
in existing law are made by this division: First, a party is permitted
to impeach his own witness. We believe that this change can be justified.
Second, use of a previous convictlon of a witness for a crime is limited
to crimes involving dishonesty (or deception) or veracity. We believe
tiat this change can be justified. Third, use of a previous conviction of
a witness who is the criminal defencant is not permitted unless the
defendant has introduced evidence of his good characver. This will for
all practical purposes eliminate use of such conviciions in criminal cases
and will bring forth the united opposition of all law enforcement agencies.
Fourth, a prior incoensistent statement offered to impeach a witness is
substantive evidence. This change is actuslly made in the hearsay division,
but it becomes much meore significant when a party is permitted to impeach
his own witness. We believe this change can be justified. Fifth, any
pariy, whether or not adverse, can cross-examine a witness produced by another
perty. Wide-open cross-examination of adverse pariies will be extremely
controversial, but it is the eliminstion of the requirement that the witness
he produced by the adverse party before leading guestions can be put to the
wvitness (unless the judge permits leading questions) that seems impossible
to justify.

The staff believes that the net effect of all the changes listed above
(an® only the mesjor changes are listed) will be to substentially change the
existing trial practice. We believe that the total effect of these changes

will arouse considerable opposition to our statute, ‘e do not want to

wla



discuss these matters in detail now, but we urge that you take this analysis
into account as you consider the various policy questions that are herein.

alier presented for your comsideration,

COMPLTTNCY

Sections TOO and TOL

e d1d not receive any comments on these sections. BPoth sections were
previously spproved by the Commission in the same form as they appesr in
the Zvidence Code. Seetion 700 1s Revised Rule (RURE)} 7(1); Section 701

is TURE 17{1).

Se¢tlon TO2 -

Thls section is set out in the same form as previously approved by the
Comrission ln RURE 19, except that:

(1) We have omitted RURE 19(3) becamse it is merely a specific
application of Evidence Cocde Section 320(b).

{(2) 1In Section 702, we have omitted the words "no trier of fact could
reascnably find that" which appear before the word "unless" in RURE 19.
These words are unnecessary in viev of Evidence Code Section L03 (based
on RURE 8(3)).

The office of the District Attorney of Alameda County comments on
this secticn as follows:

It is apparently contemplated that the trial judge at scme point

could decide that no trier of fact could accept the testimony of

the witness and rule that such testimony is Inadmissible. The

power thus granted allows the trisl judge to make his own finding

of credibility and completely remove the evidence from the Jury in

their deliberations. [Alpparently the judge could do this by so

instrueting the jury following direct and cross-examination of the

iritness, or following direct examinetion only, or even ruling that
the witness may not testify at all after hearing an offer of proof



if one has been requested, Since this [seetion] applies to what

vould otherwise be relevant and material evidence it abviously glves

the judge far greater power then he now exercises. . . o Current

law, very carefully, and wisely we think, leaves the issues of

eredibility to the ultimate fact finder, the jury. « . .

Section 702, together with Section h03, restates existing Celifornis law.
CODZ CIV. PROC. § 1845. See the Corment to this section. The change in
the RURE language may meet the objection. The stafl suggests that no

changze be made in Seetion F02.

Section TO3

This section appears in precisely the same form as RURE 42, The
Judges! Committee, concurred in by the Judicial Council staff, suggests
that this section should read as follows:

The judge presiding at the trial of an action may not testify

in that trial as a witness except as hereinafter specified. If a

Judge ccmmences the trial of a case, and it thereafter appears to

the judge that his testimony would be of importance--in eivil cases

lie shell declare a mistrial and order the case assigned to another

Judge for trial; in eriminal cases, he shall inform the parties of

his information concerning the facts of the case and may then testify

uniess the defendant moves for a mistrial, in wvhich case, the motion

shall be granted, and the judge shall have the case assigned to anothe:

Judge for trial.
Though the Judges' Committee aspparently approves the policy of precluding
a judge from testifying, 1t suggesis that a party should not be placed in
the position of having to object to the judge's testifying--i.e., the judge
on his owvm motion should postpone or suspend the trial for the purpose of
having it take place before another Judge.

A further question raised in coannection with this section is stated by

the Judges! Cormittee as follaws:
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17 the Judge does testify at a irilal where a jury is not

present, and the [criminal] defendant, for good end sufficient

reasons of nis own has not asked for e mistrial, may the

cefendant still raise the plezs that he didn't agsve a fair trisl

o1 the grounds the judge was acling both as prosecutor, Judge

and jury?

The staff belleves that both of these problems could be solved by
sizply deleting the requirement thot a party must otject to the judge's
testifying. In ckril cases, it wovld produce the same result suggested
by the Judges' Committee in its aliernative draft. S0 far as eriminal
caces are concerned, the language "he shall order the trial to be post-
poned or suspended and to take place before another judge" (existing
lanzuage taken from CODE CIV., FRCC. § 1883) was incluied in place of the
URE direction to declare a "mistrial" speeifically to avoid the problem
ralsed by the Judges! Committee. Since a judge is presently permitted to
testify in the trial of an action over which he presides, the staff believes
that the prohibition contained in Seetion 703 would not produce significant
problems in either civil or criminel cases.

Consideration skould also be siven to merely codifying existing law.

See C.C.P. § 1883 at p. 623 of printed pamphlet on ‘kirinsic Policies.

The preoblem that concerns the Judges is not presented by the existing statute.

Seciion 704

This section appears in the saze form in which it was previously approved
as RUAE 43, The Judges' Committee raises a similar qQuestion in regard to
Jurcrs testifying as is raised in connection with Section T03 (Judge as
Witness) and suggests a similar sclution. TFor the same reasons suggested
in connection with Section 703, the staff believes that no change need be

matce in this section. In this comneciion, it should be noted that Seetilon
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70:  precludes a Jjuror from testifying even without cbjection by a party,
vwhereag Section 703 requires a party to objeet to the judge testifying.
n addition to suggestipg the zdoption of the recommendation by the
Judries' Committee, the Judicial Council staff raises the following query:
In cases where alternate jurors have been selected, would

it not be possible to allow subsbitution of ocne of the alternates

for the juror who wants to testify, particularly if none of the

parties object to such substitution?

The staff recommends against the inclusicn of language that would give
this alternative to the judge for the reasons menitioned by several
Commissioners during the discussion of the original approvael of this rule,
which substantially chenges the existing California law, nemely, that
Jurcrs form an identification with cach other and hove a tendency to resent
an attack upon any one of thelr muiber, However, if the Commisslion desires +n
make some provision in this regard, the following language (as a substitution
for the second sentence of subdivision (a) of Section 704} is suggested to
accomplish this result:

If the judge finds that the Jjurort!s testinony would te of
importance:

{1) He shall order the trial to be postponed or suspended
and to take plece before ancther Jury: or

(2) He may permit the juror to testify as a witness if he
disqualifies such person as a jurer and substiiutes an alternate

Juror in his place.

Consideration should also be given to merely colifying existing law.

See he text of Section 1883 in the printed pamphlet on Exsirinic Policies

at pane 623.
OATH LAWD CCHFRONTATICH

Section 710
This section is exaetly the same as RURE 18.
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Secuion T11l
[his section restates without substantive change a portion of Section
186 of the Code of Civil Frocedure (Section 710 suncrsedes the remaining

portion of Section 1846 that relates to the necessiiy for an ocath}.

EXPERT UITHESSES

Sections 720-723 (Expert Vitnesses Generally)

1o comments pertaining to these sections were received. (The pamphlet
was not distributed in time to permilt receipt of comments prior to the
July neeting.)

cectlon T20 is the same as RURE 55.5. Consideration should be given
to Celeting subdivisicn (c) of Section 720 as unnecessary and undesirable
in view of Evidence Code Section 370. Subdivision (c) merely invites
unnecessary criticism,

Seetion 721 is the same as BURL 55.7: Seetion 722 is the same as RURE
58.5; Section 723 is the same as RURU 61. The stafy has no guestions to

raise in connecticn with these seciions.

Section 724 and Sections 730-733 (Court-appointed iiperts)

These sectlons are intended to restate without substantive change
existing Code of Civil Procedure Sectich 1871. The steff has no question
to raise in connection with these sectioms, but the staff plans to review
these sections to be sure we have made no change in existing law. These
Evicence Code sections have not teen previously considered by the Commission,

but the Commission approved retention of existing lar on that matter.
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INTERPRETCRS AND TRABSLATORS

Seciion 750

Insofar as thls section relates to interpreters, its substance has
been previously approved as RURT 17(2). Since this chapter has been
expanded to include translators of writings, a translator is similarly

treaced in this section.

Subdivision (a) of Section 751 perhaps should be revised to read:
(2) When a witnese is incapable of hearinz or understanding

the Fnglish langusge or is incapable of expressing himself so as

t0 be understocd by the judge and jury directly, an interpreter

vho he can understand and who cen understand hin shall be sworn

o interpret for him.
Subdivision {a) restates the substance of Code of Civil Procedure Section
1884, but the language of subdivision (a) is broad enough to ineclude not
only persons who do not understand the English language, but also perscns
who are, for example, deaf or dumb. See Professor Degnan's study at 145-148.

Subdivision (b} of Section 751 incorporates the procedure for appointmens
ané compensation of expert witnesses set out in Article 2 (commencing with
Section 730). This procedure will replace the procedure provided by Section
188L which authorizes the court to "sumon any person, a resident of the
proper county" to act as an interpreter, the summons being served with the
sane effect as a subpena. The staff dces not believe that 1t is desirable
to compel a person to serve as an Interpreter in a judicial proceeding unless
the person is to be compensated as provided in Article 2. However, considera-

tion should be given to inserting may" in place of the word "shall" in

subdivision (b).
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Seciion 752

This section 1s based in part upon existing Code of Civil Procedure
Section 1863 (dealing with illegible or incomprehensible characters in a
writing, as well as the foreign langusge guestion) and on Frofessor Degnan's
recommendation in this regard {see his study at 145-1L8). The staff suggests
the approval of thils section for the same considerations applicable to
Secuion 751. Consideration shoulé be given to inserting "may" for "shall"

in svbdivision (h); a party might want to call his om witness,

Section 753
This section restates without substantive changse existing Cede of

Civil Procedure Section 1885. It is discussed in Professor Degnan's study
at pages 148-149. While there is some suggestion by lrofessor Degnan that
the scope of this section might be expanded to include other disabilities
that would necessitate the appoiniment of an interpreter, it is believed
that the general scheme of Sections 751, 752, and this section (together
with constitutional principles of due process and fair trial) willl assure

all protection necessary to be given a criminal defendant.
METHCD AND SCOPE OF EXAMINATION

Section 760
‘'he definition of "direet examination” duplicates the language of
existing Code of Civil Procedure Section 1845, which was approved by the

Commtission at the last meeting.

Sections 761, 771, and T75

These sections are considered together because ithey deal with the scope
of cross-examination directly or with the examination of a witness as if under

wG=



cross-exanination (Seetion 7P5). ‘e did not prepsre Commenis to these
seculons, pending consideration of these secticns by the Commission at the
July meeting.

St the last meeting, the Commission made two farw-reaching decisions
regarding the examination of witnesses, both of whicl substantially change
the existing California law. The first ccncerns the permissible scope of
cress-examination., The Commission's deeision in this regerd, il.e., to
pernit "wide-open" crosse-examination {the "English" rule) is reflected in
the draft of Section T7l. The effect of this change in existing law is of
ceneeguence not only in regard to the permissible scope of cross-examination
of a witness, but also in regard to other sections dealing with re-examination
(Section 773) end recall (Section T77) of witnesses. Until there is scme
experience with this rule, the exact effect of this change Is not known.,

“he second important decision concerns allowing any party to cross-
exanine a witness. The effect of this change on existing law is found not
only in the section dealing with the permissible sccope of cross-examination
(Szction T7L}, but alsc carries over to the examination of parties under
Section 775 {based on Code of Civil FProcedure Seqticn 2055). Indirectly, this
decision also affects several other sections (for ciample, subdivision (b)
of Section T68, dealing with the right to inspect a writing that is shown
to a vitness (presently restricted to adverse parties); Section 770, dealing
with a party's right tc inspect a writing used to refresh a witness' recol-
leciion (presently restricted to adverse parties); Dectien 773, dealing
with re-examination of a witness (presently restricicd to adverse parties)).
It also necessitates the creation of a general section cealing with the

provlem of multiple parties represented by the same attorney (Sectiom 763),
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a nrinciple presently recognized only in cormection wica examination by an
adverse party under Section 2055 of the Code of Civil Procedure {see

Gases v, Pendleton, TL Cal, App. 752, 236 Pae. 365 (1925)).

. seems obvious that these decisions may have sericus and unknown
consequences in regard to the orderly conduct of o trial, iHoreover, it
woull take very litile imaginaticn cn the part of counsel to circumvent
restrictions on the right of cross<examinatlion where parties are represented
by the same attorney. In other words, this particuvlar change in regard to
pernitting cross-examination by any party appesrs to be serious enough--
vhen consldered with the many other changes made by this division--to
jeonardize the prospect of successiul passage of the ividence Code. The conly
Justification given in support of this rule appears “o be that different
parties must necessarily have different interests merely because they are
different parties. The difference in interest is of no consequence, however,
unless it is made a difference in legal interest in the sction. If so
maie, they would then be considerec adverse parties. Unless there 1s a
difference in their legal interestc it would seem far more reasonasble to
retain the existing law in each of the sections cited and to restriet the
risivc of cross-examination (now expanded to inelude "any fact or matter
relevant to the action”) to adverse parties. The suggestion in this regard
applies with equal force to Section T75 {CODE CIV. PROC. § 2055).

Je gtrongly urge that the right of wide-open cross-examination (if

this right is to be given) be restricted to adverse parties.

Seciion T62

e definition of Mleading quesiicn” substantially duplicates the
lansuage of existing Code of Civil Trocedure Section 2046 (cmitting only
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the alternative "or suggestive" guestion), which wes approved by the

Commission at the last meeting.

Section 763

This sectlion is new, but its substance was approved al {he last meeting.

Sections 765, T66, and T67

These secticons reflect the action taken by the Conmission at the last

meeving and the substance of them has been approved.

Sections 768 and 769

Thesge sections are based on the previcusly approved revision of Code
of Civil Procedure Section 2054 and subdivision {1) of Rule 22. Henee,

bothh secticns have been approved in prineciple, but the language is new.

Secition TTO

‘e are preparing a separate study and memcrandum on tie difficult
problems involved in thig section. Hence, consideration of it is deferred
until you have had an opportunity Go study the material that will be preseried

in connection with this subject.

Sections 772 and 773

he substance of these two seciions was considered and approved at the

last meeting.

Section TTh

This gection is new. Jith respect to expert wicnesses, it restates
the existing statutory and case law; as to non-expert wiitnesses; it restates
existing cese law. See the Commenc to this section. A similar section was

contained in the draft prepared by the Califcornia Ccde Commission.
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Sections 776 and 777

The substance of these sections was ccnsidered arnd approved at the

last meeting.
CREDIBILITY OF VITNESSES

Section 760

A5 recast in language using terms defined in the Jvidence Code, this
section restates the existing Califcrnia law as declared in several statutes
an¢ numerous decisions, See the Comment to this seciion,

pince the credibility of a withess may be affected by numercus factors
not involving either an attack cn or support of a writness?! credibility,
a general statement to this effect, consistent with existing law, seems
pecdiarly desirable. Thus, the demeanor of a witness vhile testifying
affecis his eredibility, though it does not constiivie eitvher an attack on
or support of his credibility. Section 780 is a general section in very
broal language that retains the explicit statements presently found in

several code sections. See, e.g., CODE CIV, PRCC. & 18hk7, 2051.

Sections 781, 7682, and 783

The substance of these sections is taken from the printed tentative
reconmendation., Section 781 is based on RURE 20{1); “ection 782 is based

on LURE 22(3); Section 783 is based on RURE 22(h).

Section T84

The substance of this section was previously approved by the Commission
ag RURL 21. If the Commission reaffirms its decision in regard to this
secticon, it is planned to moke a scparate section out of subdivision (a)

an. & separate section out of subiivisions (b) and (c),
-13-



lhe two principal comments recelved in regard te the Commission?s
vitnesses recommendation (see Ixhitits I and II) concerned this section.
Lxlibit I, containing comments from the District Attorney of Placer County,
presents a negative view toward vhat is now contained in subdivision (a)
of Gection T8k,

[Tlhe Conmission . . . have pinpointed the truth of the

situaticn when they state that 1% would be unfair to permit the

sccused to appear as a witness of blameless lide by the simple

device of the defendant not offering character tesitimony. This

rrould unguestionably give aid and confort to the many vho are

puilty, for the protection of a very few. It scems quite illogical

wo e to say that a different standard should e used for judging

a [eriminal] defendant's testimony because the prior conviction is

"highly prejudicial”. This begs the guestion. Certainly any

evidence vhich points to the defendant's guilt is "highly" prejudicial

to his case. The true test should not be vhether it is highty

prejudicial, but whether such evidence would be of aasistance

to the Jury in determining the truth. Such information could be

of no less assistance in evaluating the defendant?s itestimony than

in evaluating the testimony of any other witness,

The District Attorney of Alamedz County commentcs that limitation of the
types of convictions that can be used to inpeach the credibility of a
wvitness, including a criminal defendant, is "reasonaily fair and logical.
There is no doubt that showing a prior conviction ithat has nothing to do
vitu dishonesty, particeularly where it is the same as the offense cherged,
has a high potential for unfair prejudice to the defendant. The proposed
change would put the attack on credibility precisely where it belongs, i.e.,
shoving a history of dishonesty." The District Attorney continues by
expressing his agreement with the elimination of the arbitrary distinetion
betireen misdemeanors and felonies-~but only if the change in regard to the
naitwre of the crime is also made, ‘“Yhe third point contained in this comment

is in substantial agreement with the comments of the Distriet Attorney of

Placer County. It is a cogent comment that goes to thae heart of the
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provlem dealt with in subdivision (a) and should be read (see Exhibit IT,
pase 3) before considering vhat ection, if any, shouvld be taken with
respect to subdivision (a).

It is possible that there has Leen a misunderstanding of subdivision
(2} of Section 78Y4. Thus, the first two lines in the Alameda County District
Attorney's coment regarding this subject are as follows:

lie definitely do not agree, however, with the proposal of

the Commission to prevent the prosecution from impeaching a

defendant who testifies. Under the proposed rule such impeachment

rould be avallable only if the defendant had previously " . . .

introduced evidence of his character for honesty or veracity for
the purpose of supporting his credibility."

This subdivision does not preclude the prosecution fram impeaching a
criminal defendant-witness., Rather, it precludes the prosecution from

impeaching the credibility of a criminal defendant-itness writh evidence of

his prior conviection far & crime unless the condition specified occurs. This

does not prevent impeachment on any other ground oi with any other evidence
so long as a criminal conviction is not used in the initial attack on the
defendant-witness' credibility.

Probably, however, both distriect attorneys cbject to the policy expressed
in this section, namely, that a crininal defendant vho testifies in his own
behalf should not for that reason alone be subjecied to impeachment by
evidence of his prior conviction for a crime. Properly considered for
purposes of impeachment only, evidence of a prior convictlon for a crime is
but a specific instance of conduct bearing upon the vwitness' character. The

cru of the problem, however, is that in a criminal case it is impossible

to isolate the trier of fact sufficiently to avoid its drawing the inference
of suilt of the crime charged merely upon a showing of a prior convietion,

i.e., the "bad man" inference.
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"he only reasonable alternative to the scheme presently set forth in
sunpGivision (a) of Section 78L is to delete this stliivision. This would
leave the eriminal defendant-witness cpen to an attoclk on his eredibility by
showing a prior conviection for a cirime--precisely the sane position faced
by overy other witness., The stafl believes that suiTicient protection has
been given in the remainder of this section (which severely limits the types
of convictions that may be shown and substantially changes the existing law)
to srarrant the deletion of sukdivision (a). While it may Le true that a
cauclionary instruction is ineffective torestraln the trier of fact from
draiing the unwarranted inference of guilt--the motivating prineiple under-
lyirg +the original inclusion of this subdivision~-cither situations that
receive no special treatment similarly may have an sgually deleterious effect
vpon & criminal defendant. The fauwlt lies in the tvier of Faectls disregard
of its duty, however, not in the ruies relating to the admlssibility of
evidence. Hence, the staff recommends that subdivision (a) be deleted and
that no procedural restriction be placed upon the use of pirior conviections
for the purpose of attacking the credibllity of a criminal defendant-witness.

~wven if subdivision (a) were deleted, the crimiral celendant would have
more protection than under existing law as far as prior felonies are concerned;
under existing law, any pricr felony may be shown.

The word "deception' has been cubstituted for "dishonesty" in subdivision
(b) to narrcw the types of crimes that moy be used ‘c attachk the credibility
of a witness. '"Dishonesty"” is ambisuous in meaning, as evidenced by the
nuercus different classes of crimes involving prowerity. Thus, conviction of

the vitness for embezzlement would seem to have procative value as to his

honesty and veracity, l.e., his truthtelling capabtilities relevant to his
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tesitimony at the hearing, whereas convietion for robvery, auto thefi,
larceny, and a host of other 'property” crimes thoi eesily could be
considered not "dishonest' would scem to have little or no probative value
a3 o credibility. Is this change acceptable to the Commission?

If the Commission determines to reitain subdivision (a), we suggest that
it be revised to read:

() In a criminal action, evidence of the defendant's convietion
for a crime is inadmissible Tor the purpose of oitvacking his credi-
bility as a witness unless:

{1) He has first introduced evidence of his charzcter for
nonesty or veraclity for the purpose of supporting his credibility;

(2) He has sought to establish his owm character for honesty
or veracity by questions asked of witnesses for the prosecution; or

{3} The nature or conduct of his defense is such as to involve
imputations on the character for honesty or veracity of the prosecution
or the witnesses for the prosecution.

Parazraph {1) set out above is already approved by the Ccmmission. Paragreph
(2) scems to be a logical and justifiable extension cf the prineciple of
paragraph {1) and might be already included by constiuction of paragraph (1)
hough that is not clear. Paragraph {3) seems to be a reasonable extension
of the reasoning justifying the tve previcus paragraphs. 1 the defendant
seels to establish that the witnesses for the prosccution are not worthy
of belief because of their bad character for truthtelling (ineluding perhaps
their convictions of crimes involving that trait of character), it seems
reasonable that the trier of fact (in weighing the testimony of the witnesses
for the prosecution ageinst the testimony of the defendant) showld know that
the defendant 1s as bad as far as criminal conviciions are concerned as the
witnesses for the prosecution. The defendant should not be immune from a
shoving of his previous convictions that go to crenibiliiy when he is

attacking the credibility of the iritnesses for the srosecution.
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This suggestion is consistent vith a suggestion made concerning Section
1102 in the Second Supplement tc encrandum 64-k8. The language is based

on Ule English Criminal Zvidence et of 1808.

Sectlon 785 and 786

he substance of these two seciions was previously approved by the

Commission as RURE 20(3)} and 22(5),

Section TOT

This section 1s the same as previocusly approved subdivision (2) of Rule
22, ciicept that a new subdivision--suidivision {c)--has been added in the
Evidence Ccde to cover the situaiion vhere a witness nakes an inconsistent
statement after he has given his testimony, i.e., an indirect confession of
falsity of testimeony. Since there could have been nc opportunity to examine
the witness concerning such a statement at the time he gave his testimony, it
was thought that this might be a reasonable provision. Upon further
consideration, however, we suggest that subdivision (¢} be deleted. In
comection with subdivision (c), note that the inconsistent statement is
suwostantive evidence, that it may be offered by the party calling the witness
wio later made the inconsistent statement {when he vas not under oath), and
that the other party has no oppxtunity to crcoes-eiamine the witness

concerning the inconsistent statement.

Section 788
This section ie new. It is based cn a rule previously appearing in the
hearsay recommendation {pages 312-313) and is a substitute for previously

approved sutdivision {2) of Rule 20 {Witnesses recommendation at 713).
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.wvidence of good character (Secciion 785) and eviience of a prior
consistent statement are the prirvary (if not the only) ueans of rehabilitating
a vitness vhose credibility has been attacked, The Coammission previously
approved a specifie rule in repgard Lo procedural linitations upon the
admissibility of evidence of good character (now reflected in Section 785).
The Ccommission also approved in principle the matiter set oul in Section
780 a5 a hearsay exception. IL iz clear that the Commission intended to
lipdt use of prior consistent statements to those that meet the requirements
of the hearsay exception. Hence, it seems to be degirable to state a
specific rule in regard to procedural limitations upon the admissibility
of evidence of a prior consistent svatement offered on the issue of
credibility. This is the rule siated in Section TCO. 1ith specific
procedural limitations stated in Section 785 {good character) and Section
796 (prior consistent statements), the vitality of & peneral proscription
agzinst the admissibility of evidence to support the credibility of a witness
ursil his credibility had been atiocked is vitiated. Ienee, these two
sections together supersede whatever effect might have been glven to such a
general proscription and avoids a serious ambiguity in meaning that was
coniained in this proscription, i.e., whether, for example, the production
¢l contradictory evidence is an attack on credivbiliiy. Thus, the staff
recommends approval of this section,.

The staff has no other guestions to present iIn commecticn with this

ivision.

llespectfully sulmitted,

son D. Smock
Issocigte Counsel
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PLACER COUNTY
Daniel J. Higgins
DISTRICT ATTCRNEY

May 1, 1964

Honorable J. Frank Coakley

District Attorney of Alameda County
Courthouse

Cakland, California

fe: Rule 21 of the California Law Revision Commissionts
Recommendations on Article IV

Dear Mr. Coakley:

I am writing to you as YHead of the District Attorneyf¥s
fssociation. I feel that it is imperative that you
tring to the attention of all District Attorneys, as
well as our legislative representatives, the Commission's
Recommendations under Rule 21 of "rticle IV Witnesses,

Subdivision 2 of Hule 21 provides that: %In a criminal
action or proceeding no evidence of the defendantts con-
Viction for a crime is admissible for the purpose of
attacking his credibility as a witness, unless he has

first introduced evidence of his character for honestw

or veracitv for the purpose of supporting his credibility.”

L discussion of the point by the Commission may be found

in their March, 1964, publication beginning at Page 761.

I think that they have pinpointed the truth of the
situation when they say that it would be unfair to permit
the accused to appear as a witness of blameless life by

the simple device of the defendant not offering character
testimony. This would unquestionably give aid and comfort
to the many who are guilt—, for the protection of a very
few. It seems quite illecgical to me to say that a different
standard should be used for judging a defendant?s testimony
because the prior conviction is "highly prejudicial.

This begs the guestion. Certainly any evidence which
points to the defendant's guilt is "highly" prejudicial

to his case. The true test should not be whether it

is highly prejudicial, but whether such evidence would be
of assistance to the jury in determining the truth. Such
information could be of no less assistance in evaluating
the defendant's testimony than in evaluating the testimony
of any other witness. Further, as the Commission points

O

T
T



Y

Honorable J. Frank Coaklev, -2- May 1, 1964

out, at Page 714 of the same booklet, "expanding oppor-
tunitv for testing credibility is in keeping with the
interest of providing a forum for full and free disclosure."

I hope that vou will urge all of the District fttorneys
and other interested parties to write to the Commission
expressing their views on this matter.

Very sincerely,

DANIEL J. HIGGINS, DISTRICT ATTORNEY

L. J. DEWALD
Chief Depuly District Attorney

LdDeu
cc:  flugust Kettmann, Pres.

Calif. FPeace Officerts Association
cc: California Law Revision Commission
cc: Governor Edmund "Pat® Brown



