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Memorandum 6h-27
Subject: Study No. 3%(L) - Uniform Rules of Evidence {Article VII.
Expert and Other Opinion Testimony)

At the March meeting of the Commission, the staff was directed to
draft langusge In Rule 56 that would codify exlsting California law in
regard to the permissible matter upon which an expert may base his opinion
within the acope of his expertise. The Cormission approved a statement in
regard to when an expert can testify in the form of opinion, approved the
substance of the New Jersey revision to paragraph {(a) of subdivision (2),
approved the principle that an expert should be able to base his opinion
upon his special knowledge, skill, experience, training, and education,
and directed the staff to draft langusge that would contimue the existing
law concerning when an expert msy base his opinion upon hearsay statens’

The staff has examined the existing case law and has found no single
rule capable of statutory expression that would satisfactorily solve all
of the problems involved in stating the varicus bases upon which an expert®s
opinion may be founded. Though the courts frequently repeat the rule that
an expert cannot base his opinion upon the opinions or statements of others,

there are a variety of situations in which this is permitted, notably with

respect {o physiclans, engineers, and, particulerly, valuation experts

whose opinlons are based primarily upon matter that is technically hearsay.
The exceptione to the rule are based on practical consideretions that apply
in the particular type of case and have been developed on a case by case
basis. We find no case where the court attempts to etate a general rule

for all cases. N
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In practice, the existing law appears to be satisfactory in regard
to permitting opinione {0 be expresped where it is reasonable to base the
cpinion upon the statements of others and not permitting such opilnions
vhere it is not reasonable to do so. For example, compare the eminent
domain cases pexmitting the valuation expert to base his opinlon slmost
entirely upor hearsay with the personal injury cases that preclude the
pol.’:_.ee officer*s opinions based upon the statements of bystanders. From
its review of the existing California law, the staff is convinced that a
single rule that attempte to spell out the line of demarcation between
admissible and inadmissible bases for an oplnion would produce consider-
ably more harm than good, for it undoubtedly would exclude expert opinion
in some cases where it should be admitted (and is admitted today) while
it would permit such opinione in scme cases where it should not be per-
mitted {(and ie not permitted today).

Atteched as Exhibit I (pink page) is a suggested draft of subdivision
(2) of Rule 56 designed to accomplish the more desirable result of simply
codifying the existing case law and permitiipng the courts to contimme to
develop appropriate rules In this field. Aside from its simplicity, the
suggested text has the merit of being sbout the only accurate statement
that can be made in regerd to opinion testimony on the basis of the existing
law.

Attached as Exhibit IT {yellow page) 1s a draft of subdivisions (2)
and {3) of Rule 56 in a form designed to accomplish the precise matter
approved at the last meeting. As an alternetive to this form, there also
is attached as Exhibit IIT {green page) the text of subdivision {2) of
Rule 56 redrafted to incorﬁorate the substance of the matter approved at




the last meeting. Altaocugh both of these forms attempt to incorporate tine
substance of the existing law, while st the same time reflecting the
Commission?s decisions in regard to this matter, each was found to be
quite difficult to apply to the varying eitustions that have arisen in
talifornia. In sghort, they generally reflect the exlsting Californie law
but at the same time produce results in some situations that are different
from the existing law. Therefore, the staff recommends that no attempt be
mede to statutorily state a general rule in regard to the matters upon
which expert opinion may be based and, instead, recommends the 'approva.l

of the draft set out herein as Exhibit 1.
Respectfully submitted,

Jon D. Smock
Aesoclate Counsel
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FXHIBIT I
te 56, subdivieion (2)

(2) If the witness is testifying as an expert, his opinions are
limited to such opinions as are (a.) related to a subject that is beyond
the competence of persons of common experience, training, and education

and (b) based primerily upon matter that is a proper basis for his opiniens.
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EXHIRBIT II
Rule 56, subdivieions (2) and (3)

(2) If the witnees is testifying as an expert, his opinions are
limited to such opinlons as are:

{a) Based primarily on matter (including his speclal knowledge,
skill, experience, training, and educatlon) personally known to the
wiltness or made known to him at or before the hearing; and

{b) Related to a subject that is beyond the competence of persons
of common experience, training, and education.

(3} Subject to subdivision (2), a witness testifying as an expert
may base his opinions in part on the statements of others, whether or not
edmissible, only if it 18 expedient for the witness to do so and the
statements are of a type commonly relied upon by experts in forming an

opinion upon the subject to which his testimony relates.
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EXHIBIT IiI

Rule 56, subdivision (2)

(2) TIf the witness is testifying as an expert, his cpinions are
limited to such opinions as are;

(a) Related to a subject that 1s beyoni the competence of persons of
common experience; training. and education; and

{b) Based on matter (including his special knowledge, skill,
experience, training, and education) perceived by or personally known
to the witness or made known to him at or before the hearing, tut his
opinions can be based on the statements of others, whether or not admissible,
only if it is expedient for the witness to do so and the statements are of
a type comuonly relied upon by experts in forming an opilnion upon the

gabject to which his testimony relates.
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LETTER OF TRANSMITTAL

To Iiis Excellency EFdmund G. Brown
Governor of Celifornia
and io the legislature of California

The California Law Revision Commission was directed by Resolution
Chapter 42 of the Statutes of 1956 to make a study "to determine whethesy
the law of evidence should be revised to conform to the Uniform Rulea
of Evidence drafted by the National Conference of Commissicmers on
Uniform State Laws snd spproved by it at its 1953 ennual conference."

The Commission herewith aubmits a preliminary report con‘l:ain:l.ng
its tentative recommendation concerning Article VII (Expert and Other
Opinion Testimony) of the Uniform Rules of Evidence and the research
study relsting thereto prepered by its research consuitant, Profeasor
James H. Chadbourn of the Harvard law School. Only the tentative rec-
commerdation (as distingulshed from the research study) ekpresses the
views of the Commission.

This report is ome in a series of reports being prepared by the
Commission on the Unifcrm Rulee of Evidence, each report covering a
different article of the Uniform Rules.

In preparing this report the Commission considered the views of
a Special Committee of the State Bar appeinted to study the Uniform
Rules of Evidence.

This preliminary report is sutmitted at this time so thet
interected psrsons will have an opportunity to study the tentative
recommendation and give the Commission the benefit of their comments
and critvicisms., These comments and criticiams will be considered by
the Cormission in formulating its final recommendaticn. Comnunica-
tions should be addressed to the California Law Revision Commission,
School of Law, Stanford University, Stanford, Cslifornie.

Respectfully submitted,

JOHN R. MeDONCUGH, JR.
Chalrman
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TENTATIVE RECCMMENDATION OF THE CALIFCHRNIA
LAW REVISION COMMISSION
relating to
THE UNIFORs RULES OF EVIDENCE
Artlele VII. Expert and Cther Qpinion Testimony
BACKGROUND
The Uniform Rules of Evidence (hereinefter sometimes designated as
"URZ") were promulgated by the National Conference of Commissicners on
Uniform State Laws in 1953..1 In 1956 the Legilslature directed the Law
Revision Cammiséion to make & study to determine whether the Uniform
Rules of Bvidence should be enacted ia this State.
The tentative recommendation of the Commission on Articie YII of
the Uniform Ruies of Evidence ig set forth here*nf This article, consisting
of Rules 56 through 61, relates to expert and oﬁher opinion testimony.
As used in this article, an "opinlon” of a viﬁnesa ie ag inference or
conclusion of the witness drawn from certain data that he has oﬁserved or

that has been related to him. Tyree, The Opinion Rule, 10 RUTC®RS L. REV.

601, 603 {1956). Article VII of the URE sets forth {the rules governing the
gdmissibility of this kind of evidence in some detail. 1In contrast, no

clear statement of the lew governing the admissibility of opinion evidence

can be found in existing statutes. .iisting statutes do recognize thﬂﬁ_opin4098

are sdmissible under some circumstances (see CODE(CIV. PROC §§ 1845, lBTD(9},'

1A pemphlet containing the Uniform Rules of Evidence may be obtained from the

National Conference of Commissioners on Uniform State Laws, 1155 East
Sixtieth Street, Chiecago 37, Illinois. The price of the pamphlet is 30
cents. The Law Revision Commission does not have copies of this pemphlet
available for distribution.
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1872}, but the conditions of admissibility have been left almost entirely
for the courts to determine, In some instances, the decisicnal law governing
opinicn testimony is fairly clear, in other instances, there are conflicting
decisions and the law is uncertain.

The Commission, therefore, tentetively recommends that URE Article VII,
revised as hereinafter indicated, be enacted as the law in California.z

REVISION OF URE ARTICLE VII
In the material that follows, the text of each rule proposed by the

Comryissioners on Uniform State Laws is set forth and the smendments tente-

tively recommended by the Commission are shown in strikeout and italies. New

rules are shown in italies. Fach rule is followed bye Comment setting forth the

major coangiderations that influenced the recommendaticn of the Commission and

explaining those revisions that are not purely formel or otherwise selfpexplanatory,

For a detailed eralysis of the various rulcs and -the California law
relating to expert and other opinion testimony, see tie researceh study

beginning on page 000.

e -

2

The Tinel recommendesion of the Commission will inéicate the approprisate
code section numbers te be assigned to the rules as revised Ly the
Comuigsion.
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RULE 55.5. QUALIFICATION AS EXPERT WITNESS

{1) A person is qualified to testify as an expert if ke has spe_c_:f.al

knowledge, skill, experience, training, or education sufficient to galig

him as an expert on the subject to which his testimony relates.

{2) Evidence of special knowledge, skill, experience, training, or

education may be provided by the testimony of the witness himself.

(3) In exceptional clrcumstances, the judge zay receive conditionally i

the testimony of a witness, subject to the evidence of special knowledge,

skill, experlence, training, or education being later supplied in the course

of the trial.

COMMENT
Proposed Rule 55.5 1s new, It is based on URE Fule 19, which has been
reviged to delete the material relsting to the foundation necessary to

qualify a person as an expert witness. See Tentative Recommendation and a

Study Relating to the Uniform Rules of Evidence {Article IV, Witnesses),

6 CAL. IAW REVISION COMM'N, REP., REC. & STUDIES 701, 711 (1964).

Subdivision (1). Subdivision (1) requires that a person offered as an

expert witness have special knowledge, skill, experience, training, or
education suffieient to qualify him as an expert on the particular metter.
This subdivision states existing law, CODE CIV. PRCC. § 1870(9).

The judge must be satisfied that the proposed witness is an expert.

People v. Haeussler, Ul Cal.2d 252, 260 P.2d 8 (1953); Pfingsten v. Westenbaver,

39 Cal.2d 12, 2bh P.2a 395 (1952); Bossert v. Southern Pac. Co., 172 Cal. 50k, |

157 Pec. 597 (1916); People v. Pacific Gas & Elec. Co., 27 Cal. App.2d T25, 81

P.2d 584 (1938). The judge's determination that a vitness qualifies &s an

. _3_ _ Rule 5505
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expert witness is binding on the trier of fact, but the trier of fact may
consicer the witness'® qualifications as an expert in determining the weight

to be given his testimony. Pfingsten v. Westenhaver, 39 Cal.2d 12, 2kk4 P.2d

355 (1952); Howland v. Oekland Consol. St. Ry., 110 Cal. 513, 42 Pac. 983

(18¢5); Estate of Johnson, 100 Cal. App.2d 73, 223 P.2d 105 (1950).

Subdivision (2). This subdivision states thai the requisite special

qualifications required of an expert witness may be provided by the witness!
ovn testlmony. This is the usual method used to qualify a person as an
expert.

Subdivision (3). This subdivision provides that the Jjudge may receive

testimony conditidnally, subject to the necessary foundation being supblied
later in the trial. This provision is merely an express stetement of the
broad pover of the judge under Code of Civil Procedure Section 2042 with
respectto the order of proof. Unless the foundation is subsequently
supplied, the judge should grant a motion to strike or should order the
testimony stricken from the record on his own motiocn. The introdudtory
phrase is intended to suggest that the discretionary power to depart fram

established practlces should be speringly exercised.

o Rule 55.5
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RULE 55.7. TESTIMONY OF EXPERT WITNESS

A perscon who is gqualified to testify as an expert may testify:

{1) To sny matter of which he has personal knovledge to the same extent

(including testimony in the form of opinion) as a persch who is not an expert.

(2) To any matter of which he has personal knovledge if such metter

is within the scope of his special knowledge, skill, experience, trainingL

or education.

{3) Subject to Rule 56, in tlhie form of opinicn upon a subject that

Ll
i

within the scope of his special xnowledge, skill, experience, training,

or ccucation.

CCMMENT
Proposed Bule 55.7 bhas been added to this article to clarify any
ambisuity that may exist with respect to the type of testimony permitted

a person who is qualified to testify aes an expert.

Subdivision (1) permits an expert witness to testify to any matter to
the same exitent as‘an ordinary witness not testifying as an expert. Thus,
as Lo those matters that are ocutside the scope of his special expertise,
the expert witness is treated the same in all respec.s as an ordinary
wiiness. In such cases, the witness is, of course, not testifying as an
expert.

Subdivisions (2) and (3) relate to those matterc as to vhich an expert

witness masy testify within the scope of his special expertise. Generally
speaking, expert testimony is required for either or both of two reasons.
First, the facts inveolved in a parvicular lawsuit may be beyond the
compeience of ordinary persons, and expert testimony is needed to translate
thesc special facts into lanzuage that can be readily wnderstcod by the

-o-
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iricr of fact., The chemical projperiies of particular substances iz am
exail;le of such special factis as mey not be within ihe compcoience of
perzgias of cormon experience. BSeeoond, expert testinony elsc may be
reguired to interpret common facts vhose significance to whe particulsr
litization cannot be fully appreciaved without the aid of expert testimony.
Thus, the color of a paint chip or the shape of a fre;ment of glass
recovered at tﬁe scene of an accident may have signiZicance %o an expert
with respect to the type of vehicle involved that cannot Le appreciated

by the trier of fact without the aid of expert testimony. Subdivisions

(2) and (3) cover both of these situations.

Subdivision (3) does no: specify the precise matiers upor which expert
opinion may be based; the subdivision merely indicates that an expert may
tescily iﬁ the form of opinion upon a subject that is within the scope of
his special expertise. The form of his testimony, therefore, will be
governed by the character of the matters upon which his opinion is based.
See Revised Rule 56, subdivisions (2) and {3), and the Cament thereto,
infra. Thue, when an expert witness testifie; from his personal knowledge
of the facts, data, or other matter upon which his cpinion is bésed, there
is nc necessity thét his examination be conducted through hypothetical
guestions designed‘to elicit specific details concerning the basis for his
opinion. Nor are hypothetical qﬁsstions necessarily required when the
expert bases his opinion in part upon otherwise inadnissible hearsay. See

People v. Wilson, 25 Caldd 341, 153 P.2d 720 (19k4). On the other hand,

where an expert witness testifies in the form of opinion based upon assumed
facts not personally known to him, it may be essential to examine the expert
by using hypothetical questions. The assumed facits nust be stated as an

hypoihesis upon which the opinion is based in order to permit the trier of

Rule 55.7




(::1 fact o weigh the opinion in the light of ite findings as to the existence

or nonexistence of the assumed facis. BSee Lemliey v. Doak Gas Engine Co.,

4 Cal. App. 146, 180 Pac. 671 {1919)(hearing denied). It is largely in
the discretion of the judge tc coniirol the extent to which the hypothetical
nawre of the assumed facts neede to be showm, l.e., the extent to which
the examiner's questions need be classically "hypothetical” in form.

Graves v. Union 0il Co., 36 Cal. App. 766, 173 Pac. 618 {1518). See also

Bstate of Collin, 150 Cal. App.2d 702, 310 P.2d 663 (1957)(hearing denied).

Rule 5%.7




RUL.Y 56. TESTIMCNY IN FORM OF OPIIION

(1) If the witness is not testifying as an expert, his [besbimeny-in
tke-fera-of | opinions [er-infewenees-is] are limited o such opinions [er
inferenees | a5 |the-juige-Linds] arc;

(a) [may-®e] Rationally based on the perception of the witness; and

(b) [eme] Helpful to a clear understanding of his testimony or to the
detcrmination of the fact in issue.

[£2)--If-theg-witness-ie-testifring-as-an-expersy-sestineny-of-the-withess

in~vhe-form-of-opinions-ar-infereneas~i6-2imitad-58-svek~opinions ~ag ~the

5uége-£inds—aré-{a9-basaﬂ—9n-£ae%a-ay-da%a-pereei?eé-hy-ar-yesaenally-ksewa
o¥-Eade-knewa-te-the-witness-a4-the-hearing-and-{b}-within-the-secpa-ef-the
special-knevwiodgey-bkilly-experionee-or-training-passessed-ky-sho-vitneosy |

(2) If the witness is testifying as an experi, his opinicns are

linited to such opinions as are:

{a} Related to a subject that is beyond the competence of persons of

commcn experience, tralning, and education; and

{b) Based on matter ({including his special knovledge, skill, experience,

training, and education) perceived by or personally knovm o the witness or

metc Imown to him at or before the hearing, whether or not admissible, that

is of & type commonly relied upon by experis in forming an opinion upon the

subject to which his testimony relates, unless under the decisional or

statutory law of this State such matter may not be used by an expert as a

bvasis for his opinion.

(3) [Unless-the-judge-execludes-the-testimeny-he-shall-be-deemed-to

heve-made-the ~-finding-vequisite-se-isp-adrissienr] 7The opinion of a witness

may be held inadmissible or may be sitricken if it 1s Dbased in whole or in

O
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sirgnificant part on matter that is not a proper basis for such an opinion.

In such case, the witness may then ;ive hie opinion after excluding from

colisideration the matter determined Lo be improper.

(%) Testimony in the form of opinions [erx-incererees] otherwise
admissible under these rules is not objectionable because it embraces the

ultimate iseue or issues to be decided by the trier of [thke] fact.

COMMENT

Two matters of general application in this rule and elsewhere in this
arcicle on expert end cther opinion testimony should be noted. First, the
phrase “if the judge finds" and words of similar import have been deleted
as being unnecessary in light of Rule 8.3 Second, the word "opinion" is
used consistently in the revised rules in place of the URE phrase “"opinions
or inferences.” The single word "opinicn" embraces he same matters that
would be covered by the longer phrase and includes all opinions, inferences,

conclusions, and other subjective statements made Ly the witness.

Subdivision (1). This subdivision deals with the opinion testimony of

a witness who is not testifying as an expert. Paragraph (a) permits such a

3—Rule 8 is the subject of & separate study and recommendation by the Com-
misgion. The rule as contained in the URE is as follows:

Rule 8. Preliminary Ingquiry by Judge. When the qualification
of a person to be a witness, or the admissibility of evidence, or
the existence of a privilege is stated in these rules to be subject
to a condition, and the fulfillment of the condition is in iesue,
the issue is to be determined by the judge, and he shall indicate
to the parties which one has the burden of producing evidence and
the burden of proof on such issue as implied by the rule under which
the question arises. The judge may hear and determine such matters
out of the presence or hearing of the jury, except that on the admis-
sibility of a confession the judge, if requesied, shall heer and
determine the question ocut of the presence and hearing of the jury.
But this rule shall not be construed to limit the right of & party
to introduce before the jury evidence relevant to weight or credibility.

_9_
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witness to give his opinion only if the opinion is based on his own percép-
tion. This is a restatement of a reguirement of exis:ing Californias law.

Stuart v. Dotts, 89 Cal. App.2d 683, 201 P.2d 820 (1946). See discussion

in ijanney v. Housing Authority, 79 Cal. App.2d 453, 459-L60, 180 P.2d 69,

73 (1947). Paragraph (b) permits the witness to gi%e such opinions as "are
helpful to a clear understanding of his testimony or to the determination
of the fact in issue." This, too, 1z a restatement of exisiting Californis
lasr. See the Study, infra, pp. 8-10.

Subdivision {2). Subdivision (2) deals with opinion testimony of a

witness testifying as an experit; it sets the standard for admissibility of
such testimony. Though the language of the URE subdivision has been sub-
stantially changed, much of its substance is retained in the subdivision
as reviged.

Paragraph (a) of this subdivision relates to vhen an expert may give
his opinion upon g subject that is within tle scope of his expertise. It
provides & rule substantially the same as the existing Californis law,
namely, that expert opinion is limited to those subjects that are beyond
the competence of persons of common experience, training, and education.

s

See People v. Cole, 47 Cal.2d 99, 103, 301 P.2d 854, 856 (1956). For

exanples of the variety of subjects upon which expert testimony is
admitted, see WITKIN, CALIFORNIA EVIDENCE §§ 190-195 (1958).

Parsgraph {b)} of this subdivision deals with the difficult problem
of stating a general rule in regerd to the permissible bases upon which
the opinion of an expert may be founded. The Califcrnia cowrts heve made
it clear that the nature of the maiter upon which an expert may base his
opinion varies from case to case. In some fields of expert knowledge, an

-10-
Rule 56




expert may rely on statements made by and information received from other
persons; and in some other fields ol expert knowledpze, an expert may not
do so. For example, a physician may rely on stateuneiris macde to him by the

patient concerning the history of his condition. FPeople v. Wilson, 25

Cal.2d 341, 153 P.2d 720 (1944). A physician may also rely on reports and

oplnions of other physicians. Kelley v. Bailey, 109 Cal. App.2d 728, 11

Rptr. 448 (1961); Hope v. Arrowhead & Puritas Waiers, Inc., 174 Cal. App.2d

o222, 344 P.2d 428 (1959). An expert on the valuation of real or perscoal
property, too, may rely on induiries made of others, commercial reports,
market quotations, and relevant sales known to the wiiness. Betts v,

Southern Cal. Fruit Exchange, 144 Cal. 402, 77 Pac. 993 (1904); Hammond

Luziber Co. v. County of Los Angeles, 104 Cal. App. 235, 285 Pac. 896 (1930);

Glaniz v. Freedman, 100 Cal. App. 611, 280 Pac. 704 (1929). On the other

hand, an expert on automobile accidents may not rely on the statements of
otihers as a partial basis for an opinion as to the point of impact, whether

or nct the statements would be admissible evidence. Hcdges v. Severns, 201

Cal. App.2d 99, 20 Cal. Rptr. 129 (1962); Ribble v. Cock, 111 Cal. App.2d

503, 245 P.2d 593 (1952). See also Behr v. County of Santa Cruz, 172 Cal.

App.2d 697, 342 P.2d 987 (1959)(report of fire ranger as io cause of fire
held inadmissible because it was based primarily upon statements made to
him by other persons).

Likewise, under existing law, irrelevant or speculavive matters are

not a proper basis for an expert opinion. See Roscoe Moss Co, v. Jenkins,

55 Cal. App.2d 369, 130 P.2d 477 (19h2)(expert may not base opinion upon a
corparison if the matters compared ere not reasonably comparable); People

v. Luis, 158 €al. 185, 110 Pac. 500 (1910)(physician may not base opinion

“11-
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as to person's feeblemindedness merely upon his exterior appearance);

People v. Dunn, L6 Cal.2d 639, 207 P.2d 964 (1956)(speculative or conjee-

tural data); Long v. Cal.-Western Utates Life Insurance Co., 43 Cal.2d

871, 279 P.2d 43 (1955)(speculative or conjectural <ata); Eisenmayer v.

Leonardt, 148 Cal. 596, 84 Pac. 43 (1906)(speculative or conjectural

data). Compere People v. Wochnick, 98 Cal. App.2d 12k, 219 P.2d 70 {(1950)

(expert may not give opinion as to the truth or falsity of certain statements

on basis of lie detector test) with People v. Jones, k2 Cal.2d 219, 266 P.2d

36 (1954 )(psychiatrist may consider an examination given under the influence
of sodium pentathol-~the so-called "truth serum"--in forming an opinion as
to ‘the mental state of the person examined).

The varlation in the permissible bases of experi opinion is unavoidable
in light of the wide variety of subjects upon which such opinion can be
offered. In regard to some matters of expert opinion, an expert must, if
he is going to give an opinion that will be helpful to the jury, rely cn
reports, statements, and other information that might not be admissible
evidence., A phyesician in many instances cannot make a diagnosis without
relying on the case history recited by the patient or on reports from
various technicians or other physicians. Similarly, an appraiser must rely
on reports of sales and other market data if he is to give an opinion that
will he of value to the jury. In the usual case wherc a physician’s or an
appraiser's opinion is required, the adverse party alsc will have its expert
who will be able to check the data relied upon by the adverse expert. Un
the other hand, a police officer can analyze skid marks, debris, end the

condition of vehicles that have been inveolved in an accident without relying

on e statements of witnesses; and it seems likely ihat the jury would be

-12-
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a5 able to evaluste the statements of cthers in the light of the physical
facts, as interpreted by the officer, as would the officer himself,

It is not practical to formulate a detailed statutory rule that lists
all of the matters upon wvhich an expert masy properly base his opinion, for
it would be necessary to prescribe specific rules applicable to each field
of expertise. This is clearly impossible; the subjects upon which expert
opinion mey be received are too numerous to make sitatuiory prescription of
applicable rules a feasible venture. It is possible, however, to formulate
& general rule that specifies the minimum reguisites ithat must be met in
every case, leaving to the courts the task of determining particular detail
within thie general framework. This standard is expressed in paragraph (b}
of subdivision (2), which states a general rule that is applicaeble whenever
expert opinion is offered on a given subject.

Paragraph (b) provides that an expert's opinion must be based on
matier that is of a type commonly relied upon by experts in forming an
opinion upon the subject to which his testimony relates and that either
is perceived by or personally known to the witness or is made known to him
at or before the hearing at which the testimony is offered. HNotwithstanding
the satisfaction of‘these requirements, the opinion may not bhe based upon
any matiter that 1s determined by the decisional or statutory law of this
State to be an improper basis for an opinion upon the subject to which the
expert's testimony relates. Thus, the matter upon which an expert's opinion
is based must meet each of three separate but relatec tests. Firsi, the
matter must be perceived by or perscnally known to the witness or must be
made known to him at or before the hesring at which the opinion is expressed.
This requirement assures the expert's acquaintance with the facts of a

-13-
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parcicular case either by his personal perception or observavion or by
meane of assuming facts not personally known to the vitness. Second, end
wishout regard to the means by vhich an expert familiarizes himself with
the matter upon vwhich his opinicn is based, the matter relied upon by the
expert in forming his opinlon must be of a type commonly relied upon by
experts in forming an opinion upon the subject to which the expert's
testimony relates. In large measure, this assures the relisbility and
trustworthiness of the information used by experts in forming thelr opinions.
Third, an expert may not base his opinion upon any master that is declared
by the decisional or statutory law of this State to be an improper basis

for an opinion. For example, the suatements of bystanders as to the cause
of a fire may be considered relisble by an investigalor of the fire insofar
as his report is concerned, particularly when coupled with physical evidence
found at the scene; but the courts have determined this to be an improper
basis for an cpinion since the trier of fact is as capable as the sxpert

of evaluating such statements in light of the physical facts as interpreted

7 by the expert. Behr v. County of Santa Cruz, 172 Cal. App.2d 697, 342 P.2]

987 (1959). The extenmt to which an expert may base his opinion upon the
statements of others is far from clear. It is at least clear, however,

that it is permitted in a number of instances. See Young v. Bates Valve

Bag Corp., 52 Cal. App.2d 86, 96-97, 125 P.2d 840, Ju6 (1942), and cases

therein cited. Cf. People v. Alexander, 212 Cal. fpp.2d 84, 27 Cal. Rptr.

720 {1963). The revised subdivision thus permits an expert to bese his

cpinion upon relible matter, whether or not admissible, of a type normally
useld by experts in forming an opinion upon the subjeet to which his expert
testimony relates. In sddition, <he rule stated in thiz paragraph provides
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asourance that the courte and the Lepislature are frce to continue to
develop specific rules regarding clc proper beases for parvicular kinds

of expert opinion in specific fields. See, e.g., CODE CIV, PROC. § 1845.5
(valuation expert in eminent domain cases)}. The re.ised rule thus provides
8 sensible standerd of admissibility while, at the same time, it continues
in effect the discreticnary power of the courts to fegulaie abuses, thereby
retaining in large measure the existing California law.

Subdivision (3). Under subdivision {3) of the revised rule, as under

exlsting law, an opinion may be held inadmissible or may be stricken if it
is based wholly or in substential part upon improper considergations. Whether
or not the opinion should be held inadmissible or siricken will depend in a
pgrticular case on the extent to vhich the improper considerations have
influenced the opinion. "The gquestion is addressed toc the discretion of

the trial court." People v. Lipari, 213 Cal. App.2c 485, 493, 28 Cal. Rptr.

808, 813 (1963). If a witness' opinion is stricken because of reliance
upon improper comsideratinns, subdivision (3) will assure the witness the
opportunity to express his opinion after excluding from his consideration
the matter determined to be improper.

Subdivision (4). Subdivision (1) of the revised rule provides that

opinion evidence is not inadmissible because it relaies to an ultimate issue,
It is ceclarative of existing law, although some of the older cases indicated

that an opinion could not be received on an ultimaie issue. People v. Wilson,

25 Cal.2d 341, 349-350, 153 P.2d 720, 725 (1944); Wells Truckways, Ltd. v.

Cebrian, 122 Cal. App.2d 666, 265 P.2d 557 (1954); People v. King, 104 Cal.

App.2d 298, 231 P.2d 156 (1951).

~15-
Rule 56




o
S

RULE 57. [PREEZIMINARY-EXAMINATION] STATEMENT OF BASIS OF CPINION

(1) A witness testifying in the form of opinion may state on direct

examinaticn the reasons for his opinion and the matter upon which it is

based.
(2) [he-judge-may-require-that-a-witness] Before testifying in

[serms] the form of opinion [er-inferemeel , the witness shall first be

[firet] examined concerning the [data] metter upon which the opinion [ew

inference] is [feunded] based unless the judge in his discretion dispenses

with this requirement.

COMMENT

Subdivision (1) of the revised rule, together with subdivision (1)

of Proposed Rule 58.5, is a restatement of the provisions of Code of Civil
Procedure Section 1872.

Subdivision (2) requires a witness to give the basis for his opinion

before stating it, but alsc permits the judge in his diecretion to dispense
with this requirement. Under existing Californie law, a witness testifying
from his personal observation of the facts upon which his opinion is besed
need not be examined concerning such facts before testifying in the farm
of opinion; .his personal observation is a sufficlent basis upon which to

found his opinion. Iumbermen's Mubt. Cas. Co. v. Industrial Acc. Comm'n,

29 Cal.2a 492, 175 P.2d 823 (1946); Hert v. Olson, 68 Cal. App.2d 657, 157

P.2d 385 (1945); Lemley v. Dosk Gas Engine Co., 40 Cal. App. 146, 180 Pac.

671 (1919) (hearing denled). On the other hand, where a witness testifies
in the form of opinion not based upon his personal observetion, the witness

mist first state the assumed facts upon which his opinion is based. Elsenmayer
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v. Leonardt, 148 Cal. 596, 84 Paz. 43 {1906); lemley v. Doak Gas Engine

Co., Bupra. No Californis case has been found in which a witness was per-
mitted to skate his oplinion based on facts not observed by him without
also speclfying the sssumed facts upon which his opinlon is dbased, %.e,,
statlpg such facts hypothetieally for the purpose of allcwing the tz;ier

of fact to welgh the applicability of the opinion in light of the existence

or nonexistence of such facts. See lemley v. Doak (Gas Engine Co., Bsupra,

Under revised subdivision (2), the requirement that the facts upon which
an opinlon is tased must be stated before giving an opinion is tempered
with the discretionary suthority of the judge to dispense with this require-

ment in appropriate cases.
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FULE 57.7), FEXPERT CFINION BASED Ol OPIHICH OR STATEMENT OF ANCTIIR

{1} If o witness testifying as an expert

testifies that his opinion is based in whole or in part upon the opinion

or statement of mnother person, such other person may be called as &

witness by the adverse party and examined as 1if under cross-examination

concerning the subject matter of his opinion or statement.

{(2) Nothing in this rule makes admissible an expert opinion that is

inadmissible because it is based in whole or in part on the opinicn or

statement of another perscn.

{3) An expert opinion otherwise admissible is not inadmissible because

it is based on the opinion or statement of a person whe 'is unavailable as

a witness.

COMMENT
Proposed Rule 57.5 is deslgned to provide protection to & party who is

confronted with an expert witness who 1s relying on the opinion or statement
of some other person. BSee the Comment to Revised Rule 56 for a discussion of
opinions that mey be based on statements and opinions of others. In such
a situation, a party may find that cross~examinetion of the witness will not
reveal the weskness in his opinion, for the crucial parts are based on the
chservations or opinions of someone else. And, under existing law, if that
other person is called, he is the witness of the party calling him and,
therefore, thet party may not subject him to cross-examination.

Proposed

/ Rule 57.5 will permit a party to extend his cross-examination into the
underlying bases of the opinion testimony introduced against him by calling
the authors of opinions and statemenis relied on by adverse witnesses and

cross-examining them concerning the subject matter of their opinions and

statements.
«18- Rule 57.5
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RULE 58. I:I_‘iPO‘iHESIS FCR EXFERT CPINICN NCT NZCESSARY

[Mmm&:q-m@mq-a&mﬂmma—m
fe-bypothedd-cal- 4o form wid oss- he- Judre~ du- b~ dipcretlen-co- a:‘eq&i-re-s-g
But- the-witness- may- stedte-bde- opdpd on-axd- the- reasone- -'bhei*efeahwitheut
firet-specdifying. -'bhe— éata.- OB Rl e d i-s- kased- pe-a- -Lape%he-s-is— - e&e-m—i-se-;

et~ upon- m&mb@w—b&mﬁm—%@e&ﬁ-%m-]

COMMENT

The Commission disapproves URE Rule 58 because it fails to differentiste
between the varylng bases upon which expert opinion may 'be_ founded, some of
which may require the use of hypothetical questions. See discussion of this
distinction in the Comment to Proposed Ruze 55.T7, supra. Where an expert's
opinion is Based upon his personsl knowledge, the judge should have no
discretion to require thet his examination be conducted only by hypothetical
questioﬁs; the witness! testimony within the scope of his special expertise
is no different in form from the testimony of any other witness. On the
other hand, 1frhere an expert's cpinion i# based upon facts assumeﬁ by him
to exist, 1t must be made clear from his testimony that the Facts upon
which his opinion 1s based are only assumed to exist. Hence, examination
of the expert witness by hypothetical questions may bre essential; it being
in the judge's dlscretion to regulate the ex;tent to which the hypothetical
nature of the assumed facts needs to be shown 1n the form of the questions

asked. Graves v. Union 01l Co., 36 Cal. App. 766, 173 Pac. 618 (1918).

See Estate of Collin, 150 Cal. App.2d 702, 310 P.2d €63 (1957) (hearing

denied). Proposed Rule 55.7 sufficlently covers the extent to which an

expert may testify in the form of opinion; the form of the expert's testimony
| ~19~ Rule 53




_ and the questions asked of him will necessarily depend upon whether or
C not his opinion is based upon facts known to him. See Revised Rule 56(2)
and the Comment thereto, supra.
The last clause of URE Rule 58 has been deleted because cross-examimtioq

of an expert witness is covered in Proposed Rule 58.5.
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RULE 58.5. CROSS-EXAMINATION OF EXPERT WITNESS

(1) Subject to subdivision {2), a witness testifying as an expert
may be cross-examined to the same extent as any other witness and, in
addition, may be fully cross-examined as to his gqualifications and as
to the subject to which his expert testimony relates.

(2) A witness testifying as an expert may not be cross-examined
in regard to the content or tenor of any publication unless he referred
to, considered, or relied upon such publication in arriving at or forming

his opinion.

COMMERT

Subdivision (1). This subdivision restates the substance of the

last clause of Code of Civil Procedure Sectlon 1872 and supersedes the
last clause of URE Rule 58. These provisions have been stated in this
rule 80 that the subject of cross-examination of an expert witness might
be covered in one rule, which states the existing Californis law.

"Once an expert offers his cpinion, however, he exposes himself to the
kind of inquiry which ordinarily would have no place in the cross-examine-
tion of a factusl witness. The expert invites investigation into the
extent of his knowledge, the reasons for his cpinion including facts and
other matters upon which it is based (Code Civ. Proc. § 1872), and
which he took intc consideration; and he may be "subjected to the most
rigid cross examination" concerning his gualifications, and his opinion

and its sources {citation omitted].” Hope v. Arrowhead & Puritaslﬁaterql

Inc., 174 Cal. App.2d 222, 230, 34k P.2a 428, 433 (1959).
In addition to permitting full cross-examination of an expert witness
in regard t¢ his qualifications as an expert and such matters as the reasons

-21-
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for any opilnicn expressed and the matters upon which it is based, subdivision
(:: (1) of the proposed rule provides that an expert witness may be cross-

examined to the same exhtent ﬁs any other witness. In this respect, the

substance of Bules 20-22 as revised by the Co:nmissionJ+ is made applicable

to expert witnesses.

Subdivision (2). Subdivision (2) clarifies a matier concerning which

there 1s considerable confusion in the California decisions. It is at
least clear that an expert witness may he cross-examined in regard to the
same books relied upon by him in forming or arriving at his opinion.

Lewis v. Johnson, 12 Cal.2d 558, 86 P.2d 99 (1939); People v. Hooper,

10 Cal. App.2d 332, 51 P.2d 1131 (1935). Dictum in some decisions indicates
that the cross-examiner 1s strictly limited to such books as those relied

upon by the expert witness. Beily v. Kreutzmann, 141 Cal. 519, 75 Pac.

(:: 10k (190k). Other cases, however, suggest that the cross-examiner is not
thus limited, =and that an expert witness may be cross-examined in regard
to apy books of the same character as the books relied upon by the expert

in forming his opinion. CGriffith v. los Angeéles Psc. Co., 1k Cal. App. 1&5,

lli Pac. 107 (1910). See Salgo v. Leland Stanford etc.'Bd; Tiustees, 154

Cal. App.2d 560, 317 P.2d 170 (1957); Gluckstein v. Lipsett, 93 Cal.

App.2d 391, 209 P.2d 98 (1949) (reviewing California suthorities). There
may be & limitation on the permissible scope of such crogs-examination,
however, restricting the cross-examiner to the use of such books as

"are not in harmony with the testimony of the witness.” Griffith v.

los Angeles Pac. Co., eupra, 1k Cal. App. 145, 147, 111 Pac. 107 (1910).

I%ee Tentative Recommendation and a Study Relating to the Uniform Rules of
Evidence (Article IV. Witnesses), © CAL. IAW REVISICN CCMN'N, REP., REC. &
(:: STUODIES 701 (1964).
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Language in several earlier cases indicated that the cross-examiner also

could use books to test the competency of an expert withess, whether or

not the expert relied upon books in forming his opinion. PFisher v. Southerf

Pac. R.R., 89 Cal. 399, 26 Pac. 894 (1891); People v. Hooper, 10 Cal. App.2¢

332, 51 P.2d 1131 (1935). More recent decisions indicate, however, that
the opinion of an expert witness must be based either gererally or
specifically upon hooks before the expert can be cross-examined concerning

them. Lewls v. Jobnson, 12 Cal.2d 558, 86 P.2a 99 {1939); Salgo v. leland

Stanford etc. Bd. Trustees, 154 Cal. App.2d 560, 317 P.2d 170 (1957);

Gluckstein v. Lipsett, 93 Cal. App.2d 391, 209 P.2d 98 (1949). The confliat-

ing California cases are gathered .in Annot., 60 A.L.R.2d4 77 {1858).
Subdivision (2) of Proposed Rule 58.5 limits the cross-examiner to
those publicat%ons that have been referred to, considered, or relied upon
by the expert in forming his opinion. If an expert has reliled upon a
particular book, it is necessary to permit cross-examination in regard to
that book to show whether the expert correctly read, interpreted, and
applied the portions he relied onm. Similarly, it is an important adjunct
of cross-examination technique to question an expert witness as to those
publications referred to or considered by him in forming his opinion.
An expert's reasons for not relying upon particular publications that were
considered by him may reveal important information bearing upon the
credibility of hies testimony. However, a broader rule--one that would
permit cross-examination on works not referred to, considered, or relied
upch by the expert--would permit the cross-examiner to place the opilnions
of absentee authors before the jury without the safeguard of cross-

examination. Although the court would be required upon reguest to caution

-23-
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the Jury that the statements read are not to be considered evidence of

the truth of the proposiiions stated, there is a danger that at least

some jurors might rely on the author's statements for this purpose. Yet,
the statements in the book might be besed on inadequate background

research, might be subject to unexpressed gqualifications that would be
applicable Iin the case before the court, or might be unreliable for some
other reason that could be revealed if the author were subject to crosa-
examination. Therefcre, such statements should not be permitted to be
brought before the Jury under the guise of testing the competence of another

expert.

2l
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RULE 59. APPOINTMENT OF EXPERTS

{ 1%‘- she-judze-determines-tlet-the-appointmert-of-experi-yitnesses
in-aR-actiop-Eay-ke-desirable;-he-shall-arder-the-partices-io-show-enuse
why-exgeré-witnesees-sheuld-rei-ke-appointedy-and-after-opportunisy-for
kearipg-Hay-reguest-neminations-and-appoint-ope-or-more- suek-witnesses-
df-the-parties-agree-in-the-seivesion-of-an-expert-or-eHperse;-ondy-those
agreed-ugen-shkall-be-appeirtedy- -Stkerwise-the- judge-ray-rake-his-own
seleetioRy--AR-expert-Witness-shatl-net-be-appointed-uniess-he-eonsenss
£6-Actr--The-Judge-shail-determine-the-duiies-of-the-vitness-and- inform
him-thereef-at-n-eonfercnee-in-yvhieh-the-partips-chall-bove-aBa-opporbanity
to-pariieipater--A-witpess-co-appointed-shail-gdvise-the-payties-of-his
fipdingsy-if-any;-and-pay-thereafier-be-eadled-fe-testify-by-the- judge
er—aﬁy-gartyw-—He—may-be-examineé*aﬁa—ersas-examineé-b3=éaeh—partyr--This
sule-shald-nes-1imit-she-parties-in-eslling-expers-witnesses-af-thelyr

ewn-seleetion-and-as-sheir- ovn-expenses |

CCMMENT
URE RFule 53 has been dilsapproved because the existing California law
relating to the appointment of expert witnesses is superior to the com-
parable provisions of the URE contained in Rules 59 and 60. CODE CIV.

PROC. § 1871; see the Study pp. 27-28.
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RULE 60. COMPENSATION OF EXPERT WITNESSES

[ Bxpert.witresses-appeiried-oy-the- judge-shall -be-entitied-to
FoABGRABLIe- eopEeRsstion- in- Sueh- Sut-eRLT-a8-the-ndge-nay-allovw---Excent
&8-gaY-be-othervise-provided-by-siatute-af-thig-stata-asplisable~-io-a
speeific-gituations~the- compennation-shall-be-paid-{aj-in-a-eriminal-aation
by-the-{eounty]-in~the-firgt-ingtance-upder~order-eof-she~judge-and-eharged
ag-cesta-in-the-ease;-and-{b)-ia-a-eivil-aetion-by-she-opposing-parties
ia-equal-pertiene-to-the-elerl-of-ihe-cours-ni-sueh-ire-a4-the- judge
shatl-direety-and-eharged-as-eosis-in-the-easer~-The-ansuni-of- eonpen~
satienrégaié-%e—aa—exﬁert-witaess-ae%-agpsia%eé—by—the—ﬂuége-shail—he-a
proper-subicet-of-inguiry-as-relevani-$o-his- evedibility-and.the-weight

of-his-teatimony |

CCMMENT
URE Rule 60 has been disapproved because the exigting California lew
relating to the appointment and compensation of expert witneeses 1s
superior to the comparable provisions of the URE contained in Rules 59

and 60. CODE CIV. PROC. § 1871; see the Study pp. 27-28.

The last sentence of Rule 50 has been restated in Rule 61 ap revised.
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RULE 61. CREDIBILITY OF [APPOIBTED] EXPERT WITNESS

(1) The fact of the appointment of an expert witness by the judge mey

be revealed to the trier of [skhe-faeis] fact as relevant to the credibility
of such witness and the weight of his testimony.

(2) The asmount of compensation and expenses pald or to be paid

to an expert witness not appointed by the judge is a proper subject of

inguiry as relevant to his credibility and the weight of his testimony.

CCMMENT
Subdivision (1) of Revised Rule 61 states a rule recognized in the

California decisions, People v. Cornell, 203 Cal. 1L4, 263 Pac. 216

{1928); People v. Strong, 114 Cal. App. 522, 300 Pac. 8k {1931).

The substance of subdivision (2) of Revised Rule 61 originally appeared
in the URE as the last sentence of Rule 60. It is a restatement of the
existing Californla law applicable in condemnation cases. CODE CIV. PROC.

§ 1256.2. whether the Californis law in other fields of litigation is as
stated in Revised Rule 61 is uncertain. At least one California case
has held that an expert could be asked whether he was belng compensated,

but could not be asked the amount of the compensation. People v. Tomalty,

14 Cal. App. 224, 111 Pac. 513 (1910). However, the decision may have
been based on the discretionary right of the trial judge to curtail
collateral inguiry.

In any event, the rule enunciated in Section 1256.2 and in Revised
Rule 61 is the desirable rule. The tendency of some experts to become
advocates for the party employing them has been recognized. 2 WIGMORE,

EVIDENCE § 563 (34 ed. 1940); Friedenthal, Discovery and Use of an Adverse
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Party's Expert Information, 14 STAN. L. REV. 455, 485-486 (1962). The

Jury can better appraise the extent to which bias may have influenced an

expert's opilpion if it is informed as to the amount of his fee--and, hence,

the extent of his obligation to the party calling him.

-28.
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AMENLCMENTS AND REPEAIS OF EXISTING STATUTES
Set forth below are three provisions in the Code of Civil Procedure
that should be revised or repealed in light of the Commission's tentative
recommendation concerning Article VII (Expert and Other Opinion Testimony)
of the Uniform Rules of Evidence. The reason for the suggested revision
or repeal is given after each section. References to the Uniform Rules of
Bvidence are to the Uniform Rules 28 revised by the Commission.

Section 1256.2 provides:

1256.2. In any condemnation proceeding, either party
shall be allowed to guestion any witness as to all expenses and
fees paid or to be paid to such witness by the other party.

This section should be repealed. It is superseded by Rule 61(2).

Subdlvision 9 of Section 1870 should be revised to read:

1870. [BASTS-WHICH-MAY-BE-PROVED-ON-TRIAE-] In conformity
with the preceding provisions, evidence mey be given upon a
trial of the following facts: '

* * * -l- *

9. The cpinjon of s witness respecting the identity or
handwriting of a perscn, when he has knowledge of the person or
bandwriting. [j-his-epinion-en-a-question-of-seiencey-arsy-or
$radey-vhen-Re-is-skilled-therein;]

” The deleted longucge of subdivisicn ¢ of Section 1870 te superseded
by the provisions of Rule 56.

Section 1872 provides:

1872. Whenever an expert witness gives his opinion, he may,
upon direct examination, be asked to state the reasons for such
opinion, and he may be fully cross-examined thereon by opposing
counsel.

This section should be repealed. It is superseded by Rules 57(1)

and 58.5(1).
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Aorieunttursl Code

18, In all matters
arising under this code, the fact of possession by any person engaged

in the sale of a commodity is prima facie evidence that such commodity

is for sale. This presumpiion is & presumpiion affecting the burden
of proof.
COMMENT

Section 18 is a general vwrovision appliceble to all the Agricultwral
Code. Scme other sections in the code, however, duplicate its provisions.
See for exemple Section 1105. Its purpose is Lo shift to the person in
possession of fruits, nuts, or vegetables not in compliance with applicable
lay the burden of proving that possession wes Jor a lawful purpose and

not for purposes of sale. 17 Ops. Cal. Atty. Gea. 15k,




152. 511 »lants within o cltrus white
fly district which are infested with citrus white fly or eggo, larvae
or pupae thereaf, or which there is remsonable cause %o [presume] believe nay be
infested with citrus white fly, are declared a public muisence, The
existence of any known host plant of eitrus white fly within the boun-
daries of the district shall be deemed reasonable cause to [ppesume‘} believe said

host plant to be infested with citrus white £ly.

P Agrie,




34%0.4 Posseseion or cwnership of cattle with an unrecorded,
forfeited, or canceled trand is prima facie evidence that the person in
possession or the owner of the cattle has branded them with such vrand.

This presumption is a presumption affecting the burden of proof.

-3 Agric.




751. The director may investigate o certify to shippers or other
financially interested parties the analysis, classification, gra.de,r
quality or condition of fruit, vegetable or other agricultural products,
either rav or processed, under such rules and regulatiocns as he may
prescribe, inecluding the payment of reasonable fees.

Every certificate relating to the analysis, classification, condition,
grade or quality of sgriecultural products, either raw or processe_ﬁ, and every
duly certified copy of such certificate, shall be received in all courts
of the State of California as prima facie evidence of the truth of the
statements therein contalned, if duly issued either:

(1) By the director under authority of this code; or

(2) In cooperation between federal and state agencies, authorities,

or organizaticns under authority of an act of Congress and sn
act of the Legislature of any state; or

(3} Under authority of a federal statute.

This presumption is a preswsption affecting the burden of procf.

* »* * * *




Li

T72. The certificatee providced for im this chapter shall be prima
facie evidence before eny couwrt in this State of the irue average scluble
solids test of all of the grapes in the lot or load under consideration.

This presumption is a presumption affecting the burden of proof.

5 Agric.




762. The director and the cammissicners of each county of the State,
their deputies and inspectors, under the supervision and control of the
director shall enforce this chapter. The refusal of any officer authorized
under this chapter to carry out the orders and directions of the director
in the enforcement of this chapter ie neglect of duiy.

The director by regulation mey prescribe methods of selecting samples
of lots or containers of fruits, nuts and vegetables on a basis of size or
other specific classification, which shall be reasonably calculated to
produce by such sampling felr representations of the entire lots or containers
sé.mpled; establish and issue cfficial color charts depicting the color
standards and requirements established in this chapter; and make such other
rules and regulations as are reasonably necessary o secure uniformity in
the enforcement of this chapter.’

Any sample taken under the provisilons of this chapter shall be prim
facie evidence, in any cowrt in this State, of the true conditions of the
entire lot in the examination of which sald ssmple was taken, A writien
notice of violation, issued by a duly qualified representetive of the
director or by commissioners, their deputies and inspectors holding
valid standardization certificates of eligibility as enforcing officers
of this chapter, stating that a certain lot of produce is in vi.ola.tion‘
of the provisions of this chapter and based upon the examination of such
samrple, shall be prims facle evidence, in asny cowrt in this State, of

the true condition of the entire lot. These presumptions are presumptions

affecting the burden of proof.
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O41. The director and the conrdssioners of each county of the State,
their deputles and inspectors, under the supervision and control of the
director shall enforce this chapter. The refusal of any officer suthorizec
under this chapter to carry out the ‘orders asnd directions of the director
in the enforcement of this chapter is neglect of duty.

The director by regulation may prescribe methods of selecting samples
of lots or containers of honey, which shall be ressonably caleulated to
produce by such sampling feir representations of the entire lots ar
conbainers sampled; establish and issue official color charts depicting the
eolor standardes and requirements established in this chapter; and made other
rules and regulaticns as are reasonably necessary to secure uniforamity in
the enforcement of this chapter.

Any sample taken under the proviisions of this chapter shall be prima
facie evidence, 1in any court in this State, of the {true condition of
the entire lot in the examination of which said sample was taken. This

presumption is a presumption affecting the burden of proof,
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O 892.5. The director may investigate and certify to shippers or
ociwcr Tinancially interested perties the grade, quality and cordition of
berley. Seid certificates shall be based upon the United States standards
for barley and shall be prime facle evidence of the truth of the state-

ments contained therein. This presumption is a presumption affecting the

buréen of procf.
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893. The director shall inspect and grade upon request and certify
to any interested rarty the quality ané condition of any field crop or
other agricultursl product under such rules and regulations as he may
prescribe. Certificates issued by authorized agents of the director

shall be received in the courts in the State as prime facie evidence of
the truth of the statements therein contained. This presumption 1s a

presmptioﬂ affecting the burden of rroof. Such inspecticn shall
not te made or such certificates ilssued Yy ery petrson not specificelly

suthorized by the director in reference to any field crop product for
which State standerds have been established. Any person so authorized
shall comply wilth the rules and regulations issued by the director

relative to the certification of field crop products.
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1040. In any action, civil or criminal, in any court in this State,
a certificate of the director stating the results of any analysis,
purported to have been made under the provisions of this act, shall de
prime facle evidence of the fact that the sample cr samples mentioned in
sald analysis or certificate were properly analyzed; that such samples
were taken as herein provided; that the substance analyzed contained the
component parts stated in such certificate and analysis; and that the
samples were taken from the lots, parcels or packsges mentioned in saild

certificate, This presumption is a presumption affecting the burden of

proof.
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1105. It shall be presumed

from the fact of possession by any person, firm or corporation engaged -

in the sale of eggs that such egges are for sale. This presumption is

a_presumption affecting the burden of proof.

COMMENT

See comment to Section 1O.
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1272.5. Any sale of farm products made by a commission merchant for
less than the current market price to any person with whom he has
ary finanecial comnection, directly or indirectly as ovmer of its corporate
stock, as copartner, or otherwise, or any sale out of which said commission
merchant receives, directly or indirectly, any poriion of the purchase
price, other than the commission named in licensee's application or in

a specific contract with the consighor, shall be primas facie evidence of

fraud within the meaning of this chapter. This presumption is & preswmption

affecting the burden of proof. '
No commission merchsnt, dealer, or broker who finances, lends money,

cr otherwise makes advances of money or credits to another commission
merchant, dealer, or broker may deduct from the proceeds of farm products
merketed, sold, or otherwise handled by him on behalf of or for the
account of the commission merchant, desler, or broker to whom such money,
loans, advances or credits are made, an smount exceeding & reasonable
commission or brokerage together with the usual and customary selling
charges and/or costs of marketing, and may not ctherwise divert to his
own use or account or in liquidation of such loans, advances or credite
the moneys, returns, or proceeds accruing from the sale, harﬂling or
marhketing of farm products bhandled by him on behalf of or for the account
of the commission merchant, dealer, or broker to whom or for wham such

loans, advances, or credlts are made.
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Business and Professions Code

552. Any case of ophthalmia neonatorum or of blindness resulting
from it upon which one accused of a viclation of this article has been
in attendance constitutes prima fecie evidence of knowledge of the case

by the one sccused. This presumption is a presumption affecting the

burden of proof.

COMMENT

Section 551 requires a physician or other person in attendance at
a birth to treat, the eyes of the iﬁfant within two hours after birth
with a prophylactic efficient treatment. If, within two weeks after the
birth, the child develops ophthalmia neonatorum the pea son in atiendance
is required to report the case to the local health department within
2 hours after acquiring knowledge of the case. Failure to administer
the prescribed treatment or fajilure to report & case of ophtﬁalmia
nechatorum is a misdemeanor (§ 556}, and repeated vioclations mey result

in a revocation of the license of the atiending physician or other person

(§ 557}.
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211%, The directory shall be prima facie evidence of the right of the
perzons named in it to practice, unless such right has been revoked or
suspended by the board subsequent o the publication of such directory.
The secretary-treasurer shall mell a copy of the directory, and all new
issues and copies of all supplements of it, to the last knowm address

of each person listed in it. This presumption is a presumption affecting

the burden of producing evidence.

COMMENT
The directory referred to is a directory ccupiled and published
annually by the Board of Medical Examiners coptaining a 1ist of all

persons licensed to practice under the Medical Practice Act, § 2111,
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2376. The record of suspension or revocation made by the county
clerk in accordance with sections 2370 and 2375, is prima facle evidence
of the fact thereof and of the repularity of all the proceedings of the

board in the matter of the suspensicn or revocation.. This presumption

is & presumption affecting the burden of producing evidence.

COMMENT

Section 2340 requires each person licensed under the Medical Prectice
Act to register his certificate with the county clerk of every county in
which he 18 practicing his profession. When & cervificate to practice
under the Medical Practlee Act 18 suspended or revolied by the Board of
Medical Examiners, the Board is regquired to certify that fact to the
county clerk of the county where the certificate is recorded., § 237k.
The county clerk is required to enter the fact of suspension or revocation
upcn the margin or across the face of his register of the certificate.
§ 2375. It 1s this record made by the county clerk vhich is made prima

facie evidence by Section 2376.
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3040. It is unlawful for any person to engage in the practice of
cptametry or Lo aispley & sign or in any other way to advertise or hold
himself out as an optician or optometrist without having first obtained s
certificate of registration from the bomrd under the provisions of this
chapter or under the provisions of any former act relating to the practice
of optometry.

In any prosecution for a violation of thie section, the use of test
cards, test lenses, or of trial frames is prima facie evidence of the

practlice of optometry. This presumption is & presumption sffecting the

burden of procf.

-6~ .
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' 4809. The board shall keep an official record of its meetings, end it
shall also keep an official register of all applicants for licenses.
The register shall belprima-faeie]evidence of all matters contained

therein.
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4881, The secretary in all cases of suspension or revocation of
licenses gball enter on his register the fact of suspension cr revoestion,
as the case mey be. The record of such suspension cor revocation so made
by the county elerks shall he prime facie evidence of the fact therecf,
and of the regularity of ell the proceedings of the board in the matter

of the suspension or reveocation. This presumption is & Presmgtion

affecting the burden of producing evidence.
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5271. HNo perscn shall place any advertising display unless there is
securely fastened upon the front thereof a permit number plate of the
character speeified in Section 5272. The plaecing of any advertising
display without having affixed theweto a permit number plate isﬁamhub
fracle. esuldence- thai--the- edventisine diepleyhes deen paced wnd i being
mednbedned |in violation of the provisions of this chapter, and any such

display shall be subject to removal as provided in Section 5312.

COMMENT
The deleted portion of the section is inconsistent with the first
sentence., The first sentence makes it a vioclation of the chapter to
place advertising displeys without ithe permit number plate. The second

sentence made such & placing prima facie evidence of a violation.
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6049.1, In all disciplinary pfoceedings in this State, certified or
duly euthenticatzd copies of findings, conclusions, orders or Judgments
mede or entered in any court of record, or any body authorized by law
or by rule of court to conduct disciplinery proceedings sgeinst. sttorneys,
of the United States, or of any State or Territory of the United States
or of the District of Columbia in any disciplinary proceeding thereln against
the same person, shall be admissible in evidence, and so far as relevant

anG material shall be prima facie evidence of the facts, matters and things
set forth therein. This presumpiion is a presumption affecting the burden
of proof.

The duly suthenticated transcript of the testimony taken in such

out-of-state proceedings shall be admissible in evidence in any discipiinary
proseeding against the same person in this State,

This section, except to the extent that it states or declares the
lav in effect prior to the effective date of this section, shall not apply
in any disciplinary proceeding pending on said date in this State or
thercafter commenced in this State against any attorney based on charges
which were the subject of a disciplinary proceeding in this State agsinst

the same attorney prior to sald dats.
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8752, An unrevoked, unsuspended and
unexpired license, or renewal certificate, issued by the board is
presumptive evidence in all courts and places that the person named

is legally licensed under this chapter. This precw.ption is a presumption

affecting the burden of producin; evidence.

CCMMENT
Section 8752 relates to land surveyors licenses issued by the State

Soard. of Registration for Civil and Professional cajineers.
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9510. Any advertisement of the service of dry cleaning, spotting,
gponging, or pressing constitutes prima facle evidence that the premises,
business, tuilding, room, shop, siore, or establishment in or upon which
it appears, or to which it refers, is a dry cleaning esgency. This

presumption ig a presumption affecting the burden of proof.
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12312. In any prosecution for a viclation of any of the provisions
of this division any copy of the standards of weights and measures of the
State furnished, procured, and certified to under the provisions of this
division, shall be admitted in evidence upon the trial as prima facie

true and correct. This presumption is a presumption affecting the

burden of proof.
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12510. Any person, who by himself, or through or for ancther, does any
of the following is guilty of a misdcmeanor:

{a) Uses, in the buying or selling of any commodity, or retains in
his possession a false weight or measure or weighing or measuring instrument.

{b) Sells any weight or measure or weighing or measuring instrument
which has not been sesled within one year, except weighing or messuring
instruments required to be assembled prior to use.

{c) Uses any condemned weight or measure or weighing or measuring
instrument contrary to law.

(d) Uses in the buying or selling of any commodity, or for determinging
the charge for a service, any weight or measure or welghing or measuring
instrument which is not kept at a fixed loeatlon, vhich does not bear a
current or previous year's seal and which, upon test by the sealer is found
to be incorrect, unless a written request for an Iinspection of the weighing
or measuring instrument has been made to the county sealer; provided,
hovever, the use of any weight or measure or weighing or messuring instrument
in connection with any business activity suvbject to the jurisdiction of the
California Public Utilities Commission shall be exempt from the reguirements
herein,

{e) Selle or uses any device or instrument to be used or caleculated to
falsiTy any weight or messure.

(£) BSo locates or positions a weighing or measuring device used in
retail trade, except as used exclusively 1n preparation of packages put up
in advance of sale, that its indications canncot be accurately read or the
weiszhing or measuring operation cannot be observed by the purchaser under

ordinary circumstances.
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Fossession of a false weight or measure or weighing or measuring
instyruments or records thereof is prima facie evidence of intention to

violate the law. This presumption is a presumption affecting the burden

of proof,
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(:: 14271,

of State is prima facie evidence of the ownership of the mark. This

Every trade-mark registration on the records of the Secretary

presumption is a presumption affecting the burden of proof.

T Bus. & Prof.




1hh31. : The use by any
person other than the registrant, cr amer of the brand and other than
the members of the registrant of any contoiner, supplies or equipment,
without the written consent provided for in this article, or the possession
by any junk dealer, or dealer in secondhand articles, of any contéiners,
supplies or equipment, 1s presumptive evidence of unlawful use of or

traffic in such containers, supplies, or equipment. 4huis presumption is

a presumption affecting the burden of proof.

COLI.ENT
Section 14431 relates to containers, eguipmeni, and supplies besring
(:: a brand name or mark that has been registered with the Secretary of State,

Section 14430 prohibits anyone from vsing, selling, wuying or otherwise
dealing with any container, equipment, or supplies bearing such a brand
unless a written consent has been oltained, or the conteiner, eguipment
or supplies have been purchased from the brand owner.

Thus, the presumption in Section 14431 requires the person using

brandcd materials tp prove that he purchased them froam the brand owner. .
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14486, The use by any
person, other than the registrant of any supplies without the written
consent provided in this article or the possession of supplies so
marked by any Junk dealer or dealer of secondhand articles is presump-
tive evidence of unlawful use of or traffic in such supplies. This

presumption is a presumption affecting the burden of preoof.

COMMENT
Section 14486 appears in an article relating to registered laundry

supply desigpnations. It is similar in purpose to Section 14431.
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14495, . The use of the name of any
organization by any person, firm, or corporation not entitled to use
the same under the constitution, by-laws, rules or regulations of the
organlzation which owns the name or by the written consent of such

organization, 18 presumptive evidence of the unlawful use or traffic

in such neme. This presumption is & presumption affecting the burden of
procf.
CCMMENT -
Section 14495 appears iﬁ an article relating to names of lodges,

associations, unions, and gopieties whose names have been registered with

the Secretary of State, Section 14495 is similar in purpose to Sections
14431 and 13486.

HJS- & Profl
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14702. The certificate of filing or a certified copy together with a
cervifled copy of the document filed shall be admitied in any court as

prima facie evidence of the facts recited therein., This presumption

is a presumption affecting the burden of proof.

CCMMENT

Section 14702 sppears in an sxticle permitting any person to file
with the Seeretary of State a printed or typewritten lecture, sermcn,
story, scenarilo, et ceters, together with an affidavit that the person
filing is the author. Upon receipt of the matter, the Secretary of
State issues a certificate showing the date of filing, name of the
claimant, and the title of the printed or typewritten matter, Section
14702 provides that the certificate, together with a certified copy of
the document file, is prime facie evidence of the date of filing and

the identity of the person {iling,

22130. In any action relating to the enforcement of any provision
of this article, a certificate duly issued by an assay office of the
Treasury Department of the United States, certifying the weight of any
article, or any part thereof, or of the kind, weight, quality, fineness or
quantity of any ingredient therecf, shall be receivable in evidence as
constituting prima facie [preef] evidence of the matter or matters so

certified. This presumption is & presumption affeciing the burden of

Eroof.
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© achts, is presumptive evidence of the purpose or intent to injure com-

17071.
In all ections brought under this chapter proof of one or more acts of
selling or giving away any article or product below cost or at discri-

minatory prices, together with proof of the injurious effect of such

vetitors or destroy competition. Thig presumption is a presumption

affecting the burden of proof.

COMMENT
Section 17071 appears in the Unfair Practices Act, which relates to
unfair trade practices. Its purpose is to implement Section 17043
which prohibits sales at less than cost for the purpose of injuring

competitore or destroying competition.
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17071.5.

In 2ll actions brought under this chapter proof of
limitation of the quantity of any afticle or preoduct sold or offered for sale
to any cone customer to a guantity lese than the entire supply thereof
owned or possessed by the seller or which he is otherwise authorized to
sell at the place of such sale cr offering for sale, together with proof
that the price at which the article or product is so sold or offered for
sale is 1n fact below its invoice or replacement cosi, whichever is lower,
raises & presumption of the purpose or intent to injure ccmpetitors or
destroy competition. This section applies only to sales by persons
conducting a2 retail business the principal part of which involves the
resale to consumers of commodities purchased or acguired for that purpose,
&8 distinguished from persons principally engeged in the sale to consumers

of commodities of their own production or mamifacture. The presumption

created by this section is a presumpilon affecting the burden of proof.

-32- Bus. & Prof.




17073.
Proof of average overall cost of doing tusiness for any
particular inventory pericd when added to the cost of production of
each article or product, as to a producer, or invoice or replacement
cost, vhichever ig lower, of each article or product, =5 to a distribuior,

1s presunmpitive evidence of cost of each such article or product involved

in any action brought under thils chapter. mhis presumption is &

presumption affecting the burden of proof.




17074, . Proof
of transportation tariffs when fixed and approved by the Public Utilities

Commission of the State of California is presumptive evidence of delivery

cost. This presumption is a presumption affecting the burden of proof.
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17077 . In any oction or prosecution
for sales below cost in violation of this chapter, if the defendani
acquires his raw materials for o consideration not wholly or definitely
commpuiable in money, the cost of the raw moterials shall be presumed
to be the prevailing market price for similar raw materials in the
ordinary channels of trade in the locality or wicinity in which such

rew materials were acqguired, at the time of the acguisition. mpjg

presumption is a presumption affecting the burden of proof.

18404, Any threat, expressed, or implied, made to a retailer
by a manufacturer that the mamufacturer will cease to sell, or refuse to
contract to sell, or will terminate the contract to sell, motor vehicles
to the retailer, uniless such retaller finances the purchase or sale of
motor yehicles only with or through a desighated person or class of persons
or sells and assigns the conditional sales contracts, chattel mortegages,
or leases arising from his retail sales of motor vehicles only to a
designated person or eclass of persons is prims facle evidence that the
manufacturer has sold or intends to sell motor vehicles on the condition
or with the agreement or understanding prohibited by this chapter. This

presumption is a presurption affecting the burden of proof.

-35- Bus. & Prof.




COMMENT

Section 18404 appears in the Automobile Dealers Anticoercion Act.
Under this act, it is unlawful for mamufacturer to sell autcmobiles
to retailers on the condition or with an agreement or understanding that
a designated person is to handle the financing when the effect of such

condition or agreement may be to lessen competition or tend to create &

monopoly.
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18405. : Any
threat, express or ilmplied, made to a retaller by any person, or any

agent of any such person, who is engeged in the business of financing

the purchase or sale of motor wvehlcles or of buying conditional sales
contracts, chattel mortgages or leases on motor vehicles in thise State

and is affiliated with or controlied by & manufacturer that such manu-

facturer will terminate his contract with or cease to sell motor
vehicles to such retailer unless such retaller finances the purchase

or sale of motor vehicles only with or through a deaignated person or
class of persons or sells end assigns the comditional sales contracts,
chattel mortgages or lesses ariping from his retall sale of motor
vehicles only to such person 80 engaged in financing the purchase or
sale of motor vehicles or in buying conditional sales contracts, chattel
mortgages or leases on motor vehicles, shall be presumed to be made

at the direction of and with the authority of such mamifacturer, and

is prims facie evidence that the manufacturer has sold or intends to

sell the motor vehicles on the condition or with the agreement or under-

standing prohibited by this chapter. This presumption is a presumption

affecting the burden of proof.
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£2131. In any action relating to the enforcement of any provision of
this article, proof that an article has been warked in violation of the

provisions of this article shall be deemed to be prima facle [preef)

evidence that such article was menufactured after this ariicle became

effective. This presumption is_a presumption affeciing the burden of

proof.

-36- Bus. & Prof.




25607 .
It is unlawful for any person or licensce
to have upon any premises for which a license has-been issued any
alcohollie tbeverages other than the aleoholic beverage which the licensee
is authorized to sell at the premises under his license. It shall be
| presumed that all alcoholic beverages found or located upon premises
for which licenses have been issued belong to the person or persons

to vhomr-the licenses were issued. This pres%tj_'on is a presumption

affecting tire burden of proof. Every person violating the vrovisicns of

this section is guilty of a misdemeanor. The depertment may seige any

aleccholie beverages found in violation of this section.

COMMENT
Section 25607 appears in the Alcoholic Beverage Control Act. Its
purpose is to facilitate enforcement of the Alcoholic Beverage Control
Act by requiring a license to explain the presence of alcoholic beverages

which he is not licensed to sell on his premises.
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Civil Code
166, The filing of the inventory in the recorder's office is notice
and prims facie evidence of the title of the party filing such inventory.

This presumption is a presumption affecting the burden of producing evidence.

T Clv.




Civil

831, [BOUNDARIES -BY. WA¥Sd An owner of land
bounfed by & road or street is presuwmed to own to the center of the

way, but the contrary mey be shown. This presumption is a presumption

affecting the burden of producing evidence.

Yy Civ.




£53. en a transfer of real property is
mace to one person, and the consideration therefor is paid by or for
anciher, a trust is presumed to result in favor of the perscn by or for

whoir such payment is made. This presumption is a presumption affecting

the burden of producing -evidence.
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1055. [BATE- ] A srant duty

executed 1s presumed to have been delivered at its date. This presumption

is a presumption affecting the burden of preoducing evidence.
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1105, - [WHEN -TEE -SIMELE -TFFLE -I8
FRESUHED-TO-FABE.] A fee simple title is presumed vo be intended to pass
by a grant of real property, unless it appears fron the nrant that s

lesser estate was intended. This nresumption is a presumption affecting

the burden of proof and may be overcome only bl clear and convincing proof.

COMMENT
The higher standard of proof nescessary to overcome the presumption

is required under the existing .case law. Beeler v. American Trust Company,

24 Cal.2d 1, 7 {194k); Wehle v. Price, 202 Cal. 394, 397 (1927); Sheehan v.

Sullivan, 126 Cal. 189, 193, 58 Pac. 543 {1899); Spaulding v. Jones, 117

Cal. App.2d 541, 545, 256 p.2d 637 (1953).
The requisite burden of oroof may be met in some cases by proof of
facts giving rise to a presumption of a resulting trust under Civil Code

Secticn 853,
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1150. [(RE -GIFY. . FRESUMED IO
BRI -VIDY.OF -BEATH, ] A gift made during the last illness of the giver, or
under circﬁmstances which would nasurally impress him with an expectation

of aneedy death, is presumed vo be a gift in view of death. This presumption

is a presumption affecting the burden of producing evidence.
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C, 1120.L. The certificate of aclnowledgment of an instrument executed
by o coporation, Toreign or domestic, by its president or viece president
and secretary or assistant secretary, other than an instrument conveying
or outherwise transferring all, or substantially all, the assets of
the corporation, may contain, in addition to the matiers set forth in
Section 1160 of this code, a statement substantially in the folliowing form:
"and acknowledged to me that such corporation executed the within instrument
pursuant to its by-laws or a resolution of its board of directors”; and
such recital shall be prima facie evidence that such instrument is the
act of the corporation, and that it was duly executed pursuant to authority
duly given by its by-laws orrthe board of directors, and conelugive

evidence of such matters in favor of any good faith purchaser, lessee or

(:t encunbrancer. This presumption 1s a presumption affecting the burden

of producing evidence,
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1263. The declaration of homestead must contain:

1. A statement showing that the person making it is the head of a
femily, and if the claimant is married, the name of the spouse; or, when
the declaration is made by the wife, showing that her husband has not made
such declarstion and that she therefore makee the declaration for their
Jjoint benefit;

2. A statement that the person msking it is residing on the premises,
ant claims them as a homestesd;

3. A description of the premises;

4, An estimate of their actual cash value;

5. Such declaration of homestead may further contain a statement of
the character of the property sought to be homesteaded, showing the
improvement or improvements which have been affixed thereto, with sufficient
detail to show that it is a proper subject of homestead, and that no former
declaration has been made, or, if made, that it has been abandoned and if
it containg such further statement and the declaration is supported by the
affidavit of the declarant, annexec¢ thereto, that the matters therein stated
are true of his or her own knowledge, such declaration, when properly
recorded, shall be prima facie evidence of the facts therein stated, and
conelusive evidence therecf in favor of a purchaser or encumbrancer in gocd

faith and for a valuable consideration. This presumpticn i3 a

presumption affecting the burden of producing evidence.

Y7 Civ.




1431, [WHEN- 763H%< ] An obligation
imposed upon several persons, or o right created in Tavor of seversl
perscns, 1s presumed to be joint, and not several, cxcept in the speecisl
cases nentioned in the Title on the Interpretation of Contracts. This
presumptlon, in the case of a right, can be overcome only by express words

to the conirary. This presumption is a presumption affecting the burden

of preducing evidence.
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177, FARTIAL PERFCRMANCE.] A partial
perfornance of an indivisible obligation extinguishes & corresponding
proportion thereof, if the benefit of such performaiice is voluntarily
revained by the creditor, but not otherwise. If such partial performance
is of such a nature that the creditor cannot asvoid reiaining it without
injuring his own property, his retention thereof is {se%, presumed to be

iavoluntary. This presumption is a presumption affecting the burden of

producing evidence.

-lg- Civ.
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165k,
HGRDS- TO- BE- TAKER- MOST- STRONGLY- AeAINST- WO ] In cases of uncertainty
not removed Ly the precedins rules, the lanzuage of a coniract should be
interpreted most strongly aepainst the party who cauced the uncertainty
to exigt. The promisor is presumed to be such party; except in a éontra.ct
betireen a public officer or body, as such, and s private party, in which
it is presumed that all unceriainty was caused by the private party.

These presumptions are presumptions affecting the burden of producing

evidence.
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1659. [HHEN JOINT AND SEVERAL. | Where all the parties who
unite in a promise receive some benefit from the consideration, whether
pagi or present, their promise is presumed to be joint and several. This

presumption is a presumption affecting the burden of producing evidence.




1360, [S4i@] A promise, made In the singular number,
bus executed by several persons ; is presumed to be jeoint and several.

This presumption is a presumption affecting the burden of producing evidence.
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1838. [ INJURY..TO, -OR.LOSS
OF- THING. DEPOSITED. « - If- a2~ thing- is- lost-or-injured. during-its-deposit,
ané- the- depositary- refiuses Lo~ infeorm-the-depositor-of-che-eiveunstances
wmdes- whieh- the. 1oss- or- injury. ceevrredy - so-far-as-he-has- dnformation
eoneerning- theliy - op-wild fully-nierepresents- the- eiveunsianees-to-himy-the
depeositary-ic- presumed- to- have-willTudlyy- e - by-gross-negligenaey

permitied- the- loss- or- injury-to- oceuxr- |

COMMENT
This section is superseded by proposed Section 3768 of the Code of

Civil Procedure.
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191k, Tfhenever a loan of money is made, it is
presumed to be made upon interest, unless it is otherwvise expressly

stipulated at the time in writing. This presumption is a presumpticn

affecting the burden of producing evidence.
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1943, : A hiring of real property, other
than ledgings and dwelling-houses, in places wvhere there is no custom
or usage on the subject, is presumed to be a month to month tenancy unless
ctherrise designated in writing; except that, in the case of real property
uged for agricultural or grazing purposes a hiring is presumed to be for
cne year from its commencement unless otherwise expressel in the hiring.

The presumptions in this section are presumptions affecting the burden of

producing evidence.

_55_
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1oLk,
{BIRING GF L.OGDGINGS FOR -INDEFINITE TiRM.] A hiring of lodgings or a dwelling
house for an unspecified term is presumed to have een made Tor such
lenseh of time as the parties adopt for the estimation of the rent. Thus
& hiring at & monthly rate of rent is presumed to be for one month. In
the absence of any agreement ryespecting the length of time or ﬁhe rent,

the hiring is presumed to be monthly. The presumpbions in this section

are presunptions affecting the burden of producing evidence.
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1945,
EﬂﬂﬂlﬂﬁiiﬂiJﬂﬂHﬂi;E£;UﬁﬁﬂﬂiUiiﬁﬂﬁﬂﬂmﬂﬂIJﬂxﬁﬂﬁﬂiuﬂlJ If a lessee of real
property remains in possession thereof after the expiration of the hiring,
and the lessor accepts rent from him, the parties ave presumed to have
rencved the hiring on the same terms and for the pane tinme, not exceeding
one stonth when the rent is payable monthly, nor in any case one year. This

presumption is & presumption affecting the burden of producing evidence.

57~ Clv.




2137. CONSIGNCR,  WHEN- LIABLE FOR. FREIGHTAGE. ]
The consignor of freight is presumed to be liable for the freilghtage, but

if the contract between him and the carrier provides that the comsignee

ghall pay it, and the carrier allows the consignee <o teke the freight, he

camot afterwards recover the freishtage from the consignor. This presumption

iz a presumption affecting the burden of evidence.
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3336. The detriment
cansed by the wrongful conversion of personal property is presumed to bhe:

Pirst--The wvalue of the propercy at the time of the conversiom, with
the interest from that time, or, an amount sufficient to indemnify the
party injured for the leoss which is the natural, reasonable and proximate
result of the wrongful act complained of and which a proper degree of
prudence on his part would not have averted; and |

Seconfdl--4 fair compensation for the time and noney properily expended

in pwrsuit of the property.

This presumption is a presumption affecting the burden of producing

evidence.

C
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3356, For the

purpose of estimating damages, the value of an instrument in writing is

presuned to be equal to that of the property to which it entitles its

owner. This presumption is & presumption affecting dhe burden of producing

Eyidence.

-60= Civ.




3387. _ [I%-ds-to-be-presumed-that-the-breach-of-an-agree-
men- T~ trapsfer- real- preperty- cannoi- be-adequately-redleved-by-pecuniry

corpensation:] Except as otherwlse provided in this article, the specific

performence of an agreement to transfer real property msy be compelled.

CCMMENT
The only purpose of the presumption in Section 3385 is to indicate
that an agreement to transfer real property may be specifically enforced.
The presumption removes such agreemenits from the rule that specific
performance will not be compelled if damages afford an adequate remedy.
The section is smended to provide directly, instead of obliquely, that

agreements to transfer real property can be specifically enforced.

-61- Civ.




3h00.
[FRESUMETICN.AS.TO.INTTNT .CE _PARTIES,] For the purpose of
revising a contract, it must be presumed that all the parties thereto

intended to make an equitable and conseientious agreement. This presumpiion

is & presumption affecting the burden of proof.

C ~62- | Civ.




Colec of Civil Procedure

273. The report of the official reporter, or official reporter

pro tempore, of any court, duly appointed and sworn, when transcribed and
certified as being a correct transcript of the testimony and proceedings
in the case, is prima facle evidence of such testimony and proceedings.

This presumption ig s presumption affecting the burden of proof.

-63= C.C.P.




321, . In every action for the
recovery of real property, or the possession thereof, the person
establishing a legal title to the property is presumed to have been
possessed therecf within the time required by law, ond the occupation
of the property by any other person is deemed to have been under and in
subordimtion to the legal title, unless it appear that the property
has been held and possgessed adversely to such legzl title, for five

years before the commencement of the actidn. This presumption ig &

presumption affecting the burden of proof.

-6l

c.C.P.




326. Tihen the relation

of landlord and tenant has exlsted between any persons, the possession

of the tenant is deemed the possession of the landiordcuntil the expiration
of five years from the termivation «f the tenancy, or, where there has
been no written lease, until the expiration of five years from the time

of the last payment of rent, notwithstanding that such tenant may have
acquired another title, or may have claimed to hold sdversely to his

landloxrd. But [suck-presunmptions .catnot be .made] the possession of the

tepant 1s not deemed the possession of the landlord after the periods

herein limited.

=65~ C.C.P.




1620, Any notice
required by law, other than those required to be given to a party to an
action or to his attorney, the service of which is not governed by the
other sectlons of this chapter and which 1s not otherwise specifically
provided for by law, may be given by sending the same by registered
mall with proper postage prepaid addressed to the addressee’s last
known address with request for return receipt, and the production of
e relurned receipt purporting to be signed by the addressee shall
create a[dismta.ble]presumption tkat such notice was received by the

person 1o whom the notlce was required to be sent. This presumption is

a presumption affecting the burden of producing evidence.

-56= C.C.P.




1861. The terms of a writing are

presumed to have been used in their primary and general acceptation,
but evidence is nevertheless admissible that they have a local, technical,
or otherwise peculiar signification, and were so used and understood

in the particular instance, in"w¥hich case the agreement must be construed

accordingly. This presumption is a presumption affecting the burden of

producing evidence.

G .-67- c.C.P.




1927. Vhenever any patent for mineral lands within the State of
California, issued or granted by the United States of America, shall
convain a statement of the date of the locstion of a claim or claims,
upon vhich the granting or issuance of such patent is based, such state-

ment shall be prima facle evidence of the date of such location.

This presumption is a presumption affecting the burden of prcducing evidence.

-68. C.C.P.




1927.5. Duplicate copies and autbenticated translations of original

Spenish title papers relating to land claims in this State, derived from

the Spanish or Mexican Governments, prepared under the supervision of the
Keeper of Archives, authenticated by the Burveyor-General or his suecessor
and by the Keeper of Archives, and Tiled with & county recorder, in
accordance with Chapter 28l of the Statutes of 1865-6, are receivable as

[ prise-faete]evidence in =1l the courts of this State with like force and

effect ﬁs the originsls and without proving the execution of such originals.

-69- C.C.P.




1928, A deed of conveyance of real property, purporting to have been
executed by a proper officer in pursuvance of legal process of any of the
courts of record of this state, acknowledged and recorded in the office
of the recorder of the county wherein the real property therein described
is situated, or the record of such deed, or a certified copy of such
record is prima facile evidence that the property or interest therein
described was thereby conveyed to the grantee named in such deed. This

presumption is a presumption affecting the burden ol producing evidence.

-70- C.C.P.




1948. Every private writing, except last wills and testaments, may
be acknowledged or proved and certified in the manner provided for the
aclinowledgment or proof of conveyances of real property, and the certificate
of such acknowledgment or proof is prima facle evidence of the execution
of the writing, in the same manner as if it were a conveyance of real

property. This presumption is a presumption affeciing the burden of

rroducing evidence.
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2011. If such affidavit be made in an action or specizl proceeding
pending in a Court, it may be filed with the Court or a Clerk thereof.
If not so made, it may be filed with the Clerk of the county where the
newspaper Is printed. In either case the coriginal affidavit, or a ecopy
thereof, certified by the Judge of the Court or Clerk having it in custedy,

is prima facie evidence of the facts stated therein. This presumption

is a presumption affecting the burden of producing evidence.,

COLMENT
The affidavit referred to iIn Section 2011 is an affidavit by the
printer of a newspaper, or his foreman or principal clerk, stating that
a document or notice was published in the newspaper at the specified

times,
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Commercial Code

As originally proposed by the Commissioners on Uniform State laws, thel
Commerciel Code contained definition of a presumption. The Commercial Code
was drafted in the light.of this definition of a presumption. When the
Commerclal Code was adopted in California, the definition of a preaumption
was deleted for three reasons: 1. The proposed definition was thought to
be ambiguous because 1t did not state explicitly that a presumptiocn no longer
exists wvhen contrary evidence is introduced, thus leaving unclear whether a
presumption affects the burden of proof. 2. The Commercial Code definition
was inconsigtent with existing California law and the proponentg of the
Commercial Code &id not wieh to.introduce.additiongl confusion and ccmplexity
into the existing Californie law. 3. The California ILaw Revision Zcemission was
studying the law of evidence and the proponents of the Commercial Code believed
that any revision of the law of presumptions should await the recommendation of
the Iaw Revision Commission. 37 Calif. State Bar J. 131=-132 (1962).

The Commerciasl Code adopted the view that a presumption requires the
trier of fact to find the presumed fact until evidence is introduced which
would support a finding of its nonexistence. Under the Commercial Code, a
presumptiond 414 not place the burden of persuasion on the party against whom
the presumption operates. See, e.g., Comm. C. § 3307. Time, the definition
of a presumption proposed in the original Uniform Commercial Code was, in
substance, the description of the manner in which a presumption affecting the
burden of producing evidence operates under the provisions of proposed Code
of Civil Procedure Section 3730. Accordingly, the addition of the following
section to the Commercial Code would carry out the intent of its originel
drafters and would harmonize its provislons relating to presumptions with the

proposed statutes on presumptions:

1209. The presumptions in this code are presumptions affecting the

turden of producing evidence.
=73~ Comm.




Corporaticns Code

2233, The inspectors of election shall determine the number of shares
outstanding and the voting power of each, the shares represented at the
meeting, the existence of & quorum, the authenticity, validitf, and effect
of proxies, receive vobes, ballots, or consents, hear and determine all
challenges and questions in any wey arising in connection with the right to
vote, count and tabulate all votes or consents, determine the result, aﬁd
do such acts as may be proper to conduct the election or vote with fairness
to all shereholders.

The lnspectors of election shall perform their duties Impeartially, in
good faith, to the best of their ability and as expeditiously as is
practical. If there are three inspectors of election the decision, act,
or certificate of a majority is effective in all respectis as the decision,
act, or certificate of all.

On request of the cheirman of the meeting or of any shareholder or his
proxy the inspectors shall make a report in writing of any challenge or
question or matter determined by them and execute & certificate of any fact

found by them. Any report or certificate made by them is prims facie evidence

of the facts stated therein. This presumption is a presumption affecting

the burden of producing evidence.
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2711, The certificate of the secretary or assistant secretary is
prima faecie evidence of the time and place of sale and any postponement
thereof, of the quantity and particular description of the stock sold,
to wvhom, for what price, and of the fact of payment of the purchase money.
The certificate sghall be filed in the office of the corporation, and
copies of the certificate, certified by the secretary of the corporation,

are prime facie evidence of the facts therein stated. This presumption

is a presumption affecting the burden of producing evidence.




Flectlons Code

380. Upon the personal or written application of any person, the
county clerk shall give him a certified copy of the entries upon the
register relating to the applicant.

A certified copy of an uncanceled affidavit of registration is prima
facie evidence that the person naned in the entry is g voter of the county.

This presumption is a presumption affecting the burden of producing evidence.

76~ Elec.




6087. A verified nomination paper is prima facie evidence that the
signatures are genuine and that the persons signing it are voters, until
it 1s otherwise proved by comparison of the signatures with the affidavits

of rezistration in the office of the county clerk. This presumption

is a presumption affecting the burden of proof.
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6837. A verified nomination paper is prima facle evidence that
the signatiures to it are genuine and that the persons signing it are
voters unless it is otherwise proven by comparison of the signatures
with the affidavits of registration in the offlce of the county clerk.

This presumption is a presumption affecting the burden of proof.

Elec.




Figh and Game Code

2000, It is unlawful to take any bird, mammal, fish, or amphibisn
except as provided in this code or regulations made pursuant thereto.
Possession of & bird, mammal, or fish in or on the fields, forests, or
waters of this State, or while retwning therefrom with fishing or

hunting equipment, is prims facie evidence the possessor tock the bird,

mammal, or fish. This presumption i1s a presumption affecting the burden

of Eroof.
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3005. It is unlawful to take birds or mammals with
any net, pound, cage, trap, set line=;r wire, or poisonous
substance, or to possess birds or mammals so taken, whether
taken within or without this State.

Proof of possession of -any bird or mammal which does
not show evidence of having been taken by means other than

a net, pound, cage, trap, set line or wire, or poisonous

substance, is prima facie evidence that the birds or mammals

were teken In vioclaticn of the provisicng of this section. Thisg
preeumption is & presumption affecting burden of proof. o
This section does not apply to the lawful taking of

fur-bearing mammals, nonprotected birds, nonprotected
mammals, or mammals found to be injuring crops or property,
nor to the taking of birds or mammals under depredation

permits, nor to taking by employees of the department acting

in an official capacity or holders of a scientific or
propagation permit acting in accordance with the conditions

of the permit.

3217. The carcass of a game bird which shows that it has been
killed by shooting shall constitute prima facie evidence that it was I
not a demesticated game bird., The fact that the bird has been tagged

in accordance with Section 3206 of this code shall not alter this

presumption. This presumption ie a presumption affecting burden of

proof.
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4600, It is unlawful %o kill, wound, capture, or have in possession
any undcmesticated burro, except as provided in this chapter or under
a permit issued pursuant to Section L4187.

An undomesticated burro, for the purpose of this chapter, is a
wild burro or & burro which has not been tamed or domesticated for a period
of three years after its capture. The fact that a burro was killed,
wounded, or captured on publicly owned land, or on land owned by a person
other than the person who killed, wounded, or captured the burro is prima

facie evidence that the burroc was an undomesticated burro at the time it

was killed, wcunded, or captured. This presumption  is & presumption
ect hurd of prog

Neither the commission nor any other department or agency has any

pover to modify the provisions of this chapter by any order, rule, or
regulation,
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8604, IExcept in Districts 6 and 7, any net found in, or within
500 feet of the Klamath, Smith, Eel, Mad, Van Dusen, or Mattole Rivers,
or thelr tributaries, is prims facie evidence that the owner or person in

possession of the net is or has been using it unlawfully. This

presunpticn is a presumption affeciing the burden of proof.

The provisions of this section do not apply to trawl or drag nets

being transported.

-8e- Fish & Game




Government Code

8208. The protest of a notary publie, under his hand and officiel
seal, of a bill of exchange or promissory nobe for nonacceptance or
nonpayment, specifying:

(a) the time and place of presentment.

(b) +the fact that presentment was made and the manner thereof.

{c) the cause or reason for protesting the bill.

(d) +the demand made and the answer given, if any, or the fact that
the Arawee or acceptor could not be found

is prima facie evidence of the facts recited therein, This presumpticn

iz a presumption affecting the burden of producing evidence.
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9021. The certificate of election is prima facie evidence of the

right to membership. This presumption is a presumpition affecting the

burden of producing evidence.

8- Govt.




Govermment Code

11383. Tue filing of & certif-ed copy of a regulation or an order of
repeal with the Secretary of State ralses the [rebuitabie] presumptions ,

which are presumptions affecting the pburden of proof, that:

(a) It was duly adopted.

{b) It was duly filed and mede available for mullic inspection at
the day and hour endorsed om it.

{¢) All requirements of this chapter and the vegulstions of the
department relative to such reguleiion have been complied with.

(d) The text of the certified copy of a regulation or order of
repeal is the text of the regulation or order of repeal as adopied.

The courts shall take Jjudicial notice of the contents of the certified

copy of each regulation and of ench order of repeol duly filed.

11384,
The publication of a regulation in the Californis Administrative
Code or Register raises alrebwitebielpresumption that the text of the
regulation as so published is the text of the regulavlon adopted, This

presumption is & presumption affecting the burden of producing evidence.

The courts shall take Jjudicial notice of the content of each regulation
or notice of the repeal of & regulatvion printed in the California Adminis-

trative Code or California Administrative Register.
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50022.8. Coples of such codes in published Fform, duly certified by
the clerk of the legisiative body, shall be received without further
proof as prima facie evidence of the provisicns of such codes or public
records in all courts and administrative tribunals of this State,

This presumption is a presumption affecting the burden of producing evidence.
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71615, The several particulsrs specified in Jection 71614 shsll
be entered under the title of the zaction to which they relate, and,
unless cotherwise provided, at the time when they occur. Such entries
in the docket in a justice court, or a transcript of them, certified by
the judge, or his successor in office, are prima facle evidence of the

facts so stated. This presumption is a presumption affecting the burden

of producing evidence.




Harbors & Navigation Code

&83z. A managing owner fis presused- Lo e sithout] has no

right to compensation for his own services except to the extent provided in

Corporations Code Section 15018.

COMMENT

Section 832 appears in a chapter relating to ships' managers. A
ship's manager is the general agent for the owhers for the care of the
ship end its freight. § 830. If the manager is a part owner, he is called
the managing owner. § 830.

Section 832 was originally enacted in 1872 as Civil Code Section 2072.

(:: It 18 a speclific application of the general rule that a partner has no right

to compensation for services rendered by him to the partnership. FPerem v.

Olson & Mahony, 176 Cal. 652, 657 (1917); Corp. C. § 15018 (f£). The section

has been modified, therefore, to remove any Inconsistency between its 1872
statement of the rule and the current statement of the rule that appears

in Corporation Code Section 15018.
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871, A certificate
from the master or chief suwrviving officer of a vessel, to the effect that
a2 seaman exerted himself to the utmost to save the vessel, cerge, and

stores, is presumptive evidence of the fact. This presumption is a

presumption affecting the burden of producing evidence.
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Health and Safety Code

15. Unless expressly ctherwise provided, any notice required to be
given to eny person by any provision of this code may be given by mailing
notice, pbstage prepaid, addressed o the person to e notified, at his
residence or principel place of business in this 3tate. The affidevit of
the person who msils the notice, steting the facts of such mailing, is

prima facie evidence that the notice was thus malled, This presumption

is a presumpticn affecting the burden of producing evidence,
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(:: . Health & Safety Code

5600. 211
plois conveyed to individuals are presumed to be the sole and separste
property of the owner named In the instrument of conveyance. This pre-

sumption is a presumption affecting the burden of proof.

-91- H.&.8.




11227. In 2 prosecution under this division prcof that 3 defendant
received or has had In his possession at any time a preater amount of
narcotics than 1s accounted for by any record required by law or that the
amount of narcotics possessed by a defendant is & lesser amount than is
accounted for by any record required by law is prima facle evidence of

guilt. This presumption is a presumption affecting the burden of proof.
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la352. ' Every person who
does either of the following 1s guiliy of = felonf:

{a) Recklessly or maliclously has in his possession an explosive on
a publié street or highwsy; in or near any theater, hall, school, college,
church, hotel, other public building, or privete habitation; in, on, or
near any railway passenger train or car, ceble road or cable car, steam
or other vessel engaged in carrying passengers, ferryboat, cor public place
ordinarily paesed by buman beings.

(b) Recklesely or maliclously uses an explosive to intimidate,
terrify, or endenger any human being.

Any person not in the lawful possession of an explosive who is found
with an explosive on his persca or in his possession, on, in, or near any
of the buiidihgs, nmeans of itransportation, or places mentioned in this
section, is presumably gullty of reclkless and malicious possession of the

explosive, This presumption is a presumption that affects the burden

of proof,
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<::P 14840, Every certificate is prima facie evidence of the facts

stated 'in it. This presumption is a presumption affecting the burden

of producing evidence.

COMMENT
Section 14840 relates to fire companies in unincorporated towns.
The certificates referred to are certificates of active membership in
the fire company and “exempt certificates" that are issued to firemen

who have served five years in a fire company.

-9h
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"26203. The possessicn [saley-or-offering-for-sale]of any adulterated,
mislabeled or misbranded érugs or devices by any manufacturer, producer,
Jobber, packer or dealer in drugs or devices, or broker, commission
merchant, agent, employee or servant of any such manufacturer, producer,
jobler, packer, or dealer shall be prima facie evidence of the violation

of this chapter. This presumption is & presumption affecting the burden

of proof.

CCOLI [ENT
Section 26280 prohibits the selling or offering for sale of adulterated
or misbranded drugs or devices, Therefore, such sale or offer to sell

is not merely "prima facie evidence"” of a viclation--it is = violaticn.
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26339. Every certificate certified to by the Chief of the Division
of Laboratories or by the Chief of the Bureau of Food and Drug Inspections

shall be prima facie evidence of the facts therein stated., Thls

presumption is & presumption affecting the burden of producing evidence.
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26518, The possessionfy eedey-ow-offerins -for--—sete of any adulterated

or misbranded article of food by any manufacturer, producer, Jjobber,
packer, or dealer in food, or broker, commission merchant, agent, employee,

or servant of any such menufacturer, producer, jobber, packer, or dealer,

shall be prime facie evidence of the vioclation of this chapter. This

presumption is & presumption affecting the burden of proof.

COMMENT
Section 26510 prohibits selling or offering for sale any adulterated
or misbranded article of food. Therefore, the sale or offering for sale
of adulterated or misbranded food is not merely "prime facie evidence"

of a violation of this chapter--it is a violation.
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26563. Every certificate certified to by the Chief of the Division
of Laboratories or by the Chief of the Bureau of Food apd Drug Inspections

shall be prima facie evidence of the facts therein stated. This presumption

1s 8 presumption affecting the burden of producing evidence.
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Insurance Code

Tf2. In any trial, hearing or proceeding to determine a violation

of this article a written statement signed by the person for whom any

purchase is financed, to whom any money is loaned or for whom any extension,
renewal or other mct in connection with the loan is to be granted or
performed, declaring that such person voluntarily chooses the insuiance
agent Or broker through whom the insurance or its renewal was transacted,
and that the choice of such insurance agent or broker was not made a

condition precedent to such purchase, loan, extension, renewal or other

act [shall-be-primn-faeie] is evidence that no violation of Section 770
has occurred, if the borrower or purchaser in his own hendwriting shall
(:: have written the name of his chosen insurance agent or broker into an

authorization of such insurance agent or broker.

COMMENT
Section T70 prohibits a person engaged in financing real or personal é
p property from reguiring that the property be insured through a particular

insurance agent or broker as a condition of a loan. Section 772 provides

a defense in a trial, hearing or proceeding to determine a violation of
Section 770. There iz no need to make a presumption of the matters stated
in Section 772. The burden of proof would normally be upon the party
asserting that the viclation had taken place. As the burden of proof is
already on that party, no presumption is needed in Section T72 to place

the burden of proof on the same party. The purpose of Section 772 1is

(:: sufficiently accomplished by making the statement evidence.

-99- Ins.
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1740. The certificate of the commissioner certifying any facts
found after a hearing held under this chapter [skall-be-prima-facie]

is evidence of the facts set forth therein.

COMMENT
The hearings referred to in the section are disciplinary proceedings
for the purpose of suspending or revoking insurance agents' or inpsurance
brokers' licenses. Under the amendment, the commissicner's certificate
will be evidence of the facts found just as a judgment is evidence of the

facts found under Revised Rules 63(20), (21), and (21.1).

1819. The certificate of the commissioner certifying any facts
found after hearing under this chapter [shall-be-prime-faeie] is evidence

evidence of the facts set forth therein.

COMMENT
The hearings referred to are administrative hearings for the purpose

of denying, suspending, or revoking beil licenses.

-100- Ins.




1964. An actual loss may be [presumed] inferred from the contimzed
abgence of & ship without being heard of. The length of time which is
sufficient to raise this [presumption] inference depends on the circum-

stances of the case.

1101%. The commissioner may meke such exemination and require such

further information as he deems advisable. Upon presentation of satisfactory

evidence that the society has complied with all the provisions of law,
he shall issue to the society a certificate to that effect, and that the
society is authorized to transact business pursuant to the provisions
of this chapter. The certificate [shall-be-prima-faeiel is evidence of
the existence of the socilety at the date of such certificate. The
commissioner shall cause a record of such certificate to be made. A
certified copy of such record mey be given in evidence with like effect i

ag the original certificate.

11022. The affidavit of any officer of the sociebty or of anyone
authorized by it to mail any notice or document, stating facts which show
that same has been duly addressed and mailed, [shall-be-prima-faeie] is

evidence that such mnotice or document has been furnished the addressees.

11028, Within 90 days from the approval thereof by the commissioner,
all such amendments, or a synopsis thereof shall be furnished to all
members of the society eilther by being published in the official orgen of
the society or by being sent by mail. The affidavit of any officer of

the soclety or of anyone authorized by it to meil any amendments or synopsis
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thereof, stating facts which show that same has been duly addressed and
mailed [shall-be-prima-Faeiel is evidence that such amendments or synopsis

thereof have been furnished the addressee.

11030. Printed copies of the constitution or laws of any domestic
or forelgn society as amended, certified by the secretary or corresponding
officer of the society shall be prima facle evidence of the legal adoption

thereof. This is a presumption affecting the burden of proof.

11090. Bubject to the annual fee provisions ss provided herein
every certificate of authority issued to a fraternal benefit society
shall be for an indefinite term and shall expire with the expiration or
termination of the corporate existence of the holder thereof unless sconer
revoked by the commissioner. . . . A duly certified copy or duplicate
of such certificate of authority shall be prima facie evidence that the

holder is & fraternal benefit society within the meaning of this chapter.

This presumption is a presumption affecting the burden of producing evidence.

11139. ©No report of examination shall be adopted by the commissioner
or filed by him as an official document except after a notice is given and
a hearing held therecn, if demanded, in accordance with the provisions of
Section 11141. The commissioner in his determination made upon the basis
of his findings from the record of such hearing may direct the scciety to
comply with such recommendations or take such other corrective steps as
may be contained therein. In any action or proceeding in the name of

the commissioner or instituted in his behalf against the society, such
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report, 1if adopted by the commissioner and filed as an official document
shall be admissible in evidence and shall be prima facie evidence of the

facts stated therein. This presumption is a presumption affecting the

burden of proof. MNothing herein contained shall preclude the commissioner

from instituting any proceeding under Section 11137 of this_chapter at
any time or from using as proof in such proceeding any report of examination

or part thereof whether or not such report has been adopted and filed.

12629. The provisions of this article shall apply to any mortgage
insurer:

(a) The property, business and assets of which are in possession of
the commissioner;

(b) Which is no longer able to conduct the normal business of a
mortgage insurer;

{c) Which is unsble to discharge its debts or other obligations as
they become due;

(d) Wwhich is in such condition that unless such insurer is liquidated
or a plan of reorganization consummated a preference is iikely to be
obtained by some holders of mortgage participation certificates over other
such holders, or by scme creditors over other creditors of the same class;

(e) Which is in such condition that it will prcbably be necessary,
unless a plan of reorganlzetion is consummated, to liguidate such insurer
or to sell or otﬁerwise dispose of a substantial part of its assets at
substantially less than the amount which might be reasonably expected to
be realized therefrom in the ordinary and proper conduct of a going business.

The determination of the commissioner that a mortgage insurer is

included in one or more of the foregoing classifications shall be prime
facie evidence of such fact. This presuggpion is a presumption affecting

the burden of proof.
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Iabor Code

z212. No person, or agent or officer thereef, shall issue
in payment of wages due, or to becowme due, or as an advance on wages to
be =zarned:

(a) Any order, check, drafi, note, memorandum, or other acknowledg-
ment of Indebtedness, unless it is negotiable and payable in cash, on
demond, without discount, at some established place oif business in the
State, the name and address of which must sppear cou the instrument, and at
the vime of its issuance and for a reasconeble time thereafter, which must
be at least 30 days, the maker or drawer has sufficient funds in, or credit,

arranzement, or understanding with the drawee for iis payment.

(v) Any seript, coupon, cards, or other thinsg iedeemable, in merchan-
dise or purporting te be payable or redeemable otherwise than in money.

Yhere an instrument mentioned in subdivision (a) is protested or

dishonored, the notice or memorandum of protest or dishonor ies admissible
as proof of rresentation, nonpayrment and protest and is presumptive

evidence of knowledge of insufficiency of funds or credit with the drawee.

’This presumption is a presumption affecting the burden of proof.

COMMENT
The function of the presumption in the above section is uncertain.
Knowledge of the insufficiency of the funds is not an element of the
offense defined in Section 212. People v. Turner, 154 Cal. App.2d Supp.
883, 316 P.2d 781 (1957). Ferhaps lack of knowledge is a defense. If so,
the presumption clearly places the burden of creating a reasonable doubt on

the issue wupon the defendant.
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272. Every person, agent, or officer thereof engaged in the businesses

- specified in Section 270, 270.5.0r 271 shall keep couspicucusly posted upon

the premises where persons are employed, a uotice specifying the name and
address of the bank or trust compeny where the required cash or readily
saleable securities are on deposit, or the name of the surety or sureties on
the hond deposited pursuant to Sectidn 270.5. Failure to keep the notice
bonspicuously posted 1s prima facie evidence of a viclation of Section 270,

270.5, or 271. This presumption is a presumption affecting the burden of

proof,

COMMENT
Sections 270, 270.5 and 271 require employers in specified industries
1o have cash or securities on deposit in a bank or trust company, or a bond
on deposit with the Jabor Commissioner, sufficlent to guarantee the payment

of wages.

973. If any persch advertises for, or seeks employees by means of
newspapers, posters, letters, or otherwise, or solicits or communicates by
letter or ctherwise with persons to work for him or the person for whom he
is acting, or to work at any shop,rplant, or establishment while a strike,
lockout, or other trade dispute is still in active progress at such shop,
plant, or establishment, he shall plainly and explicitly mention in such
advertisement or oral or written solicitations or commnicationa that a strike,

Jockout, or other labor disturbance exists.
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The rersca ‘nzerting any such advartisement, colieitation, or

communication in a newa-paj:er, on e poster, or otherwise, shall insert in

such advertisement, solicitation or commmnication his own name and, if he

is representing another, the name of the person he ie representing and at
whoge direction and under whose authority he 1s ineerting the advertisement,
solicitation or commnication. The appearance of this name in connection
wilith such advertisement, sclicltation or communication is prima facle evidence
as to the person respunsible for the advertisement, solizitation, oi' communi-

cation. This presumption is a presumption affecting the burden of proof.

1053. Nothing in this chapter shall prevent an employer or an agent,
employee; superintendent or wanager thereof from furnishing, upcn special
request therefor, a truthful statement concerning the resson for the dis-
charge of an employee or why an employee voluntarily left the service of the
empioyer. If such statement furnishes any mark, slgn, or other means convey-
ing information different frem that expressed by words therein, such facts,
or the fact that such statement or- other means of Purnishing information was
given without a epeclsl request therefor, is prima facie evidence of &

violation of Sections 1050 to 1053. This is a presumption affecting the

burden of proof.

COMMENT
Bections 1050 through 1052 constitute the antiblacklieting law. They
prevent employers from taking action to prevent discharged employees from

cbtaining employment elsewhere.
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1200, . - In every prosecution for violation of any
provision of this chapter, the minimum wage, the mectimum hours of work,
and the standard conditions of labor fixed by the commission shall be

presumed to be reasonable and lawful. This is a prasumptien affecting

the burden of proof.
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1304. Failure to produce any permit or certificate either to
work or to employ or to post any notice required by this article is
prima facie evidence of the illegal employment of any minor whose
permit or certificate is not so produced or whose name is not so
posted. Proof that any person was the mangger or superintendent of
any place of“employment sgbject to the provisions of this article
at the time any minor is alleged to have been employed therein in
violation thereof; is prima facie evidence that the person employed,
or permitted the minor so to work. The sworn statement of the Labor
Commissioner or his deputy or agents as to the age of any child
affected by this article is prima facie evidence of the age of such

child. The presumptions in this section are presumptions a.ffectigg the burden

proof - .
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2855.

A coniract to render personal service, other than a contract of apprenticeship
as provided in Chapter % of this division, may not be enforced against the
employee beyond seven years from the commencement of service under it.
Any contract, otherwise valid, to perform or render service of a special,
unigue, unusual, extraordinary, or intellectual character, which gives it
peculiar value and the loss of which can not be reaszcnsble or adequately
compensated in damages in an #ction at law, may nevertheless be enforced
against the person contracting to render such service, for a term not to
exceed seven years from the comuencement of serviece under it. If the

<:: employee voluntarily continues his service under it beyond that time, the

| coniract may be referred to as affording s presumpilve measure of the

ccopensation. This presumption i1s a presumption affecting the burden of

producing evidence.
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3003, o : . ' : I, after the expiration
of an agreement respecting the wages and the term ol service, the parties
continue the relation of masiter and servant, they are presumed to have
reneved the agreement for the same vages apnd term of service. This is

8 presumption affecting the burden of producing evidence.
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3357, _ Any person rendering service for
anosher, otner than as an indepeandent contractor, or unless exXpressly

excluded herein, is presumed to be an employee. This is a presumption

affecting the burden of proof.
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3713. Every employer subject to the compensation provisions of
this code shall post and keep posted in a conspicuous location at
his headquarters or at one of his places of employment, as defined
in Division 5 of this code, a notice which shall state the name of
the current compensation insurance carrier of such employer, or when
such is the fact, that the employer is self~-insured. Failure to
keep the notice so conspicuously posted shall constitute a mis-
demeanor, and shall be prima facie evidence of noninsurance.

This presumption is & presumption affeciting the burden of proof.
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4554. 1In case of the willful"failure by an employer to secure
the payment of compensation, the amount of compensation otherwise
recoverable for injury or death as provided in this division shall
be increased 10 percent. Failure of the employer to secure the
payment of compensation as provided in Article 1 (commencing at ‘
Section 3700} of Chapter 4 of Part 1 of this division is prima facie

evidence of willfulness on his part. This presumpiicn is & presumption
affecting the burden of proof.
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4660, (a)} In determining the percentages of permanent disabil-
ity, account shall be taken of the nature of the physical injury eor
disfigurement; the occupation of the injured employee, and his age
at the time of such injury, consideration being given to the dimin-
ished ability of such injured employee to compete in an open labor
market. )

{b)_ The commission may prepare, adopt, and from time to time
amend, a“schedule for the determination of the percentage of perma-
nent disgbilities in accordance with this section. Such schedule
shall be available for public inspection, and without formal intro-
duction in evidence shall be prima facie evidence of the percentage
of permanent disagbility to be attributed to each injury covered by
the schedule. This presumption is & presumption affecting the burden of proof,

{c} Any such schedule and any amendment thereto or revisien
thereof shall apply prospectively and shall apply to and govern
only those permanent disabilities which result from bompensahle
injuries received or occuring on and after-the effecti?e date qf
the adoption of such schedule,. amendment or revision, as the fact

may be.
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5302. All orders, rules, findings, decisions, and awards of
the commission shall be [prima facie lawful--and] conclusively presumed
to be reasonable and lawful, until and unless they are modified or
set asideuby the commission or upon a review by the courts within

the time and in the manner specified in this division.

COMMENT
The deleted words are meaningless in the light of the conclusive presumption

also provided in Section 5302,
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570k.5.
A writien contract entered into between a person engaged in household
domestic service and his employer shall raise a revultable presumption that
the hours of employment specified therein ére the howrs actually worked

per wveek by such household domestic for that employer. This is & presumption

affecting the burden of producing evidence.

b
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5707. - - If the body of a deceased employee is not in
the custody of the corcner, the commigsion may authorize the performance

of such autopsy and, 1f necessary, the exhumation of the body therefor. If
the dependents, or a gajority thereof, of any such deceased employee, having
the custody of the body refuse to sllow the autopsy, it shall not be
performed. In such case, upon £he hearing of anhy applicaticﬁn ‘for compensa-
tion it is a disputable presumption that the in)jury or death #as ﬁot ﬁue

to causes entitling the claimants to benefits under this division. [This

presumption is & presumption affecting the burden of proof.
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C Military and Veterans Code

438, Prior to the commencement of condemnstion proceedings, The
Adjutant General shall declare In vriting that the public interest and
necessity require the purchase or acquisition of the property by the State.
Upon £iling with the Department of Finance, such declaration shall be
prime facle evidence {a) of the public necessity for the acguisition of
such property; (b) that such property is necessrary therefor; and (e)
that such property ie planned cr located in the manner which will be
most compatible with the greatest good and the least privebte injury.

Thls presumption is a presumption sifecting the burden of proof,
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Pennl Code
118a. Any person who, in any affidavit taken tefore any person authorized
to administer oaths, swears, affirms, declares, depcses, or certifies that

he will testify, declare, depose, or certify before any competent tribunal,

officer, or perscn, in any case then pending or thereafter to be instituted,
in any particular manner, or to any particular fact, and in such affidavit

willfully and contrary to such cath states as true any material matier I

which he knhows to be false, is gullty of perjury. In any prosecution
under this section, the subseguent testimony of suck person, in any action
involving the matters in such affidavit contained, vhich 1s contrery to any
of the matters in such affidavit contained, shall be prime facle evidence

tha’ the matters in such affidavit were false. This presumption is 8

presumption affecting the burden of proof.
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Penal Code

250. [MAEICE-PRESUMED=] An injurious publication
is presumed to kave been malicious if no justifidble motive for

meking it is shown. This presumption is & presumption affecting the

burden of proof.
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259. . S The injurious utterance of siander
is presumed to have been malicious save when it is a commumication to

a person interested thereln, by one who is also interested, or by one
who stands in such relation toc the perscn interested as to afford a
reasonable ground for supposing the motive for the conmunication
innocant, or who 1is requested by the person interested to give the

information. This presumpticn is a presumption gffecting the burden

of Eroof.

-121- Pen.




270. A father of eilther = legitimste or illegivimate mincr child
who wilfully omits without lawful exeuse to furnish necessary clothing,
focd, shelter or medical attendance or other remedial care for his child
is guiity of a misdemeanor and punishable by a fine not exceeding one
thousand dollars or by lmprisonment in a county jail not exceeding one
year, or by both such fine and impriscnment. If the father, during such
violation, remains out of the State for 30 days, or if he fails or
refuses to comply with the order of a court of competent jurisdiction
requiring him to make any provision for the maintenance, support, medical
treatment or other remedial care of such minor child and remains out of
the State for 10 days without doing so, he is guilty of a felony. . . .

Proof of abandomment or desertion of a child by such father, or the
(:: .omlssion by such father to furnish necessary food, clothing, shelter or
medical attendance or other remedial care for his child is prims facile
evidence thet such abandonment or desertion or omission to furnish necesssary

food, clothing, shelter or medical attendance or other remedisl care is
wilful and without lawful excuse. This presumption is a presumption

affecting the burden of producing evidence.
Proof of sbandooment or desertion of a child by such father ar

omission by such father to furnish such food, shelter, clothing or medical
attendance or other remedial care for more than thirty (30) days is prima

facie evidence that such father was outside the State. This presumption is

® presumption affecting the burden:of producing evidence. -

* * ® * *
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W96, 1. EBvery
person who buys or recelves any property which has been stolen or
which has been obtained in any menner constituting theft or extortion
knowilng the same tc be so stolen or obtained, or who conceals, with-
holds or sids in concealing ro withholding any such property from
the owner, knowing the spome to be so stolen or obtained, is

C_ punishable by imprisonment in a state prison for not more than 10
‘- ¥ears, or in a county Jail for not more than 1 year.

2. Every person
whose principal businessg 1s dealing .n or collecting used or secondhand
merchendise or personal property, and every agent, employee or repre-
sentative of such person, who buys or receives any property which has
been stolen or cbtained in any manner constituting theft or extortion,
under such clrcumstances as should cause such person, agent, employee
br representative to make reasonable inguiry to ascertain that the
person from whom such property was bought or received had the legal
right to sell or deliver it, wilthout making such reasonsble inquiry,
shell be presumed to have bought or received such property knowing it
to have been so stolen or obtained. This presumption [may, howexer.,

C' -be .rebutted 1y} ig & presumption affecting the burden of proof.
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496, continued

3, - , : *~ -  When in a
prosecution under this section it shall appear from the evidence
that the defendant’s principzl business was as set forth in the pre-
ceding paragraph, that the defendant bought, recelved, or otherwise
cbtalned, or conceaied, withheld or aided in concealing or withholding
from the owner, any property which had been stolen or obtalned in any
manner constituting theft or extortion, and that the defendant bought,
received, obtalned, concealed or withheld such property under such
clrecumstances as should have caused him to make reasonable inguiry
to ascertain that the person from whom he boudils ,received, or obtained
such property had the legal right tﬁ sell or deliver it to him, then
the burden shall be upon the defendant to show that before so buying,
receiving, or otherwise obtaining such property, he made such reasonéble
inguiry to ascertain that the perscn so selling or delivering the

same to him had the legal right to =0 sell or deliver it.
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507q. The driving, working, keeping, racing or using of any
unrepistered docked horse, or horses, after 60 days after the passage
of this act, shall be deemed prima facie evidence of the fact that the
party driving, working, keeplng, racing or using such unregistered
docked horse, or horses, docked the tail of such horse or horses.

This presumption is a presumption affecting the burden of proof,
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5973j. Any person who owns, possesses or keeps any cock with the
intent that such cock shall be used or engaged by himself or by his vendee
or by any other person in any exhibitlon of Tighting is guilty of a
misCemeancr. The fact that the cock's comb has been clipped shall be
prine facie evidence of intention To use or engage such ccck in an

exhibition of fighting. This presunption is a presumption saffecting the

burden of proof.
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1270. [CFPERSE-HOT-PATZABEE:) A defendant charged with an offense
punishable with death cannot be admitted to bail, when proof of his
guilt is evident or the [preswmption-] inference thereof great. The

finding of an indictment does not add to the strength.of the proof

or the [presumpbions] inferences to be drawn therefrom.
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12023. In the trial of a perscn charged with committing or attempting
to commit a felony against the person of another while armed with any of
the vespons menticned in Section 12020, or while armed with any pistol,
revolver, or cother firesrm capable of being concealed upon the person,
without having a license or permii Lo carry such firearm as provided by
this chapter, the fact that he was so armed shall be prims facle evidence of

his Intent to commit the felony if such Weapon was used in the comnission

of the offense. Thig presumption is a presumption affecting the burden

of proof.
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Probate Code

T0. If a person morries after moking o will, and
the spouse survives the maker, the will is rewvoked as to the spouse,
unless provision has been made for the spouse by marriage contract, or
unless the spouse 1s provided for in the will,'or in such way mentioned
therein as to show an intention not to make such provision[s-and-me

- other-evidence-to-rebut-the-presumptlon-of -reveeation-ean-be-received].

COMMENT
The last clause improperly speaks of rebutting "the presumption
of revocation.” The preceding clause does not create & "presumption"
of revocation, it provides affirmatively that a will is revoked by

subsequent marriage except in the cases mentioned.
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1. . . If o person morrice after making a

will and has issue of such marriage, and any of the issue survives the
mzker, or is born after its father's death, the will i1s revoked as to
such issue, unless provislon has been made for such issue, unlesa
provision has been made for such issue by some settlement, or unless
guch issue are provided for in the will, or in such way mentioned
therein as to show an intention not to make such provision{s-and-ne
other- evidence- to- rebut- the- presumption of- such- revecation can be

reveived].
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C‘ Probate Code

545. In all cases in which bonds are required to be given under the
provisions of this code, the sureties must Jjustify thereon in the same
manney and in like amounts as required by the Code of Civil Procedure,
and the certificate thereof must be attached to and filed with the bond.
If the surety is not an authorized surety company, all such bonds must
be approved by a8 judge of the superior court before being filed. Upon
filing, the clerk shall enter in the register of acilons the date and
amount of such bond and the name or names of the surety or sureties
thereon. In the event of the loss of such bond, such entries so made
shall be prima facie evidence of the due execution of such bond as

required by law, This presumption is & presumption affecting the burden

of proof.
C
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853, The decree shall be prima facie evidence of the correctness of
the proceedings and of the authority of the executor or administrator to
make.the conveyance or transfer; and after its entry the person entitled
to the conveyance or transfer hag a right to the possession of the
property contracted for, and to hold the same sccording to the terms of
the intended conveyance or transfer, in like manner as if the same had

been conveyed or transferred in pursuance of the decree. HNevertheless,

the executor or administrator must execute the conveyance or transfer
according to the directions of the decree and the court mey enforce its

execution by process. The conveyance or transfer shall pass title to l

the property contracted for, as fully as if the contracting party had

executed it while living. The presumption in this section is a presumption

affecting the burden of proof.
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031, The order settling and allowing the account, when it becomes
final, is conclusive against all persons interested in the estate, saving,
however, to persons under legal disability, the right to move for cause
to reopen and examine the account, or to proceed by action against the
executor or administrator or his sureties, at any time before final
distribution; and in any such action such order is prima facle evidence

of the correctness of the account. This presumption is a preswunption

affecting the burden of proct.
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1461, Agy relative or friend may file a verified petition
alleging that a person is insane or incompetent, and setting
forth the names and residences, so far as they are Encwn to
the petitioner, of the relatives of the alleged insane or
incompetent person within the sscond degree residing within
or without the State. The clerk shall set the petition for
hearing by the court and issue a citation directed to the
allegeé insane or incompetent person setting forth the time
and place of hearing so fixed by him,

# # e * ¥

- I{ the a}leged insane or incompetent person is within the
State and is able to attend; he must be produced at the hearing,
and if he is not able to attend by reason of physical ingbility
or yy reason that the presence of such person in court would
retard or impair the recovery of such person or would increase
his mental debility, such inability or harmful effect must
be evidencgd by the affidavit or certificate gf a duly licenssad
medical practitioner, unless such alleged insane or incompetent
person is a patient at a county or state hospital in this State
in which case the affidavit or certificate shall be by the
medical director or medical superintendent or acting medical
director or medical superinténdent of such county or state
hospital. - -

If the alleged insane or incompetent person is nqt'wiﬁhin

the State and if the court determines that his attendance at

the hearing is necessary in the interest of justice, the
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court may order him to be produced at the hearing upon penalty
of dismissing the petition if he is not produced. If such
an order is made and it is contended that the alleged insane
or incqmpetent person is not able to attend by reason of
rhysical inability or by reason that the presence of such person
in court wouldhretard or impair the recovery of such person
or would increase his mental debility, such inability or
harmful effect must be evidenged by the affidavit or certificate
of a duly licensed medical practitioner, unless such alleged
ingane or ingompetent person is a patient at a county or
state hospital in which case the affidavit or certificate
shall be by the medidal director or medical superintendent or
acting medical director or medical superintendent of such
county or state hospital.

~ All affidavits or certificates provided byjthis section
shall be prima facie evidence of the facts contained therein.

The presumptions in this section are presumptions affecting

the burden of producing evidence.
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(:: 1653. Where & petition is filed for the appointment of a guardisn for
a minor, a certificate of the administrator or his authorized representative,
setting forth the sge of such minor as shown by the records of the
Veterans Administration and the fact that the appointment of a gusrdian is

a8 conditlon precedent to the payment of any moneys due the mincr by the

Veterans Administration shall be prima facie evidence of the necessity for

such appointment. Ihis presumption is a presumption affecting the burden

of producing evidence.
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1654, Where a petition is filed for the appointment of a guardian
for a mentally incompetent ward, a certificate of the administrator cr his
duly authorized representative, that such person has been rated incampetent
by the Veterans Administration on examinstion in accordance with the laws and
regulations governing such Veterans Administration and that the appolntment
of a gusrdian 1s & condition precedent to the payment of any moneys due
such ward by the Veterans Administration, shall be prima facle evidence

of the necessity for such appointment. This presumptlon isra_presqug;on

affecting the burden of producing evidence.
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1662.5 A certificate by the Veterans Administration showing that a
minor ward has attained majority, or that an incompetent ward committed or
transferred to a United States Veterans Administration facility has been
rated competent by the Veterans Administration upon exzamination in
accordance with law shall be prima facie evidence that the ward has
attained majority, or has recovered his competency. Upon hearing after
notice as provided by this chapter and the determination by the court that
the ward has attalined majority or has recovered his competency, an order
shall be entered to that effect, and the guardian shall file a final
account. Upon hearing after notice to the former ward and 4o the Veterans
Administration as in case of other accounts, upon approval of the final
account,, and upon delivery to the ward of the assets due him from the
guardian, the guardian shall be discharged and his sureties released.

The preswmptions in this section are presumptions affecting the burden of

producing evidence.
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1664, When a perscn who has been committed or transferred to a facil-
Ity of the Vetersns Administraticn. in accordsnce with the provisions of
Section 1663, is thereafter discharged as recovered by the chief officer
of such facllity or is rated competent by the Veterans Administration,
a certificate showing such discherge or rating may be filed with the clerk
of the superior court of the county from vhich the person was committed.
The clerk shall keep an index of said certificate, Mo fee shall be
charged by the clerk for performing such duties. If no guardian has been
appointed for such person as provided in this code. the certificate
shoving such discharge as recovered or rating as competent shall be
prima facie evidence that the person has recovered his competency, and the
filing of such certificate or a duly certified copy thereof with the clerk
of the court shall have the same legal force and effect as a judgment of

restoration to capacity mede under the provisions of this code.

The presumption in this section is a presumption affecting the burden of
p Mmp

proof.
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Public Resources Code

2311, Where a locator, or his assigns, has the boundaries
and corners of his claim established by a United States deputy
minera; surveyor, or a licensed surveyor of this State, and
his claim connected with the corner of the public or minor
surveys of an established initial point, and incorporates into
the"record of the claim the field notes of such survey, and
attaches to and files with such location notice a cgrtificate
of the surveyor setting forth (a) that the survey was actually
made by him giving the date thereof, {b) the name of the claim
surveyed”and the location Ehereof,"and {c) that the description
incorporated in'the declaratory statement is sufficient to
identify the claim, such survey and certificate becomes a part

of the record, and such record is prima facie evidence of the

facts therein contained. This presumption is a presumption

gffecting the burden of proof.
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2315, Whenever a mine owner has performed the labor and
made the improvements required by law upon any mining clgim,
the person in whose behalf such labor was performed or improve-
ments made, or some one in his behalf shall, within 30 days
after the time limited for performing such labor or making
such improvements, make and have recorded by the county
recorder; in books kept for that purpose, in the county in
which the mining claim is situated, an affidavit setting
fopth the value of labor or improvements, the name of the
claim; and the name of the owner or clﬁimant of the claim
at whose expense the labor was performed or the improvements _
were made. The affidavit, or a copy thereof, duly certified
by the county recorder; shall be prima facie evidence of the
performance of such labor or the making of such improvements,

or both. This presumption is a presumption affecting the

burden of proof.
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2318. The original of such notice and affidavit, or
a duly certified copy of the record thereof, shall be prima
facie evidence that the delinquent mentioned in Section 232
of the Revised Statutes of the United States has failed or
réfused to contribute his proportion of the expenditure
required by that section, and of the service of publication

of the notice, unless the writing or affidavit hereinafter

provided for is of record. This presumption is a presumption

affecting the burden -of preoducing evidence,
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2606, All grubstake contracts and prospecting agreements
hereafter entered into, and which may in any way affect the
title of mining locations, or other locations under the
mining laws of this State, shall be veoid and of no effect
unless the instrument has first been recorded in the office of
the county recorder of the county in which the instrument is .
made. The instrument shall be duly acknowledged before a
notary public or other person competent to take acknowledgments.
Grubstake contracts and prospecting agreements, duly ackncw;edged
and recorded as provided for in this section, shall be prima
facie evidence in all courts in this Spate in all cgses
wherein the title to mining locations and othér locations under

the mining laws of this State are in dispute. This presumption

is a presumption affecting the burden of producing evidence.
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3300, The unreasonable waste of natural gas by the act,

omission, sufferance, or insistence of the lessor, lessee or
operator o{ any land containing oil or gas, or both, whether
before or after the removal of gasoline from the gas, is

opposed to the public interest and is unlawful. The blowing,
release, or escape of gas into the air shall be prima facie _ F

evidence of unreasonable waste. This presumption is a

presumption affecting the burden of proof.
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3311. In such suits a restraining order shall not be
issued ex parte, and a temporary or permanent injunction
issued in such proceedings shall not be refused or dissolved
cr staged pending appeal upon the giving of any bond or
undertaking or otherwise, but otherwise the procedure,
including the procedure on appeal, shall be conformable with
the provisions of Chapter 3 of Title 7 of Part 2 of the Code
of Civil Procedure.

In sucﬁ proceedings the findings of the supervisor,
unless set aside or modified by the board of district
commissioners, or if so modified then except to the extent
so modified, sgal; constitute prima facie evidence of the

unreasonable wastage of gas therein found to be occurring or

threatened. This presumption is a presumption affecting

the burden of proof.
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4803, Any log or timber having any such recorded mark
impressed thereon shall be presumed tc belong to the person,
firm or corporation in whose name the mark has been reccrded.

This presumption is a presumption affecting the burden of proof.
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5559. The board may adopt regulations, and it shall cause
“the regulations made by it to be posted upon park or other
property of the district to which they apply, and it shall
cause them to be published at least once in a newspaper
published in the county or counties within which the district
is in Whole or in part situated; and such posting and
publication shall be sufficient notice to all persons.

The affidavit of the district manager; superintendent, or
the secretary that the district rules and regulations have
been so posted and published is prima facie evidence thereof.
A copy of“the rules and regulgtions, attested by any member
of4the board or by its secretaryjshall be prima facie evidence
that the rules and regulations have been made by the board

as provided by law. The presumptions in this section are
presumptions affecting the burden of proof,
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Revenue and Taxation Code

There are several sectlons in the Reverue and Taxation Code containing
presumptions. The purpose of the presumption in each case is to facllitate

the collection of some tax. BSeveral of these statutes have been construed

to place the burden of proof on the taxpayer. See, e.g., Rathjen Bros. v.

Colline, 50 Cal. App.2d T7k {1942); People v. Schwartz, 31 Cal.2d 59 {(194T).

Accordingly, to give these presumptions the full effect needed to ecarry out

the underlying policy, the foillowing section shcould be added o the Revemie
and Taxatlon Code:
129. The presumptions in this code are presumptions affecting the

turden of proof.

[The next few pages contain presumptions found in the
Reverme and Taxation Code for your consideretion in
comnection with the above section. No amendment of

these sections is contemplated.]
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1870. A copy of the order certified by the secretary of
the board is prima facie evidence of the regularity of all
proceedings of the board resulting in the action which is

the subject matter of the order.

Rev., & Tax
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2634. The roll or delinquent roll or a copy certified
by the redemption”officer, showing unpaid taxes against any
property,_is prima facie evidence of the assessment, the
property assgssed,rthe delinguency, the amount of taxes due
and unpaid, and that there has beén compliance with all

forms of law relating to assessment and levy of the taxes.

=150~ Rev, & Tax




<:: 3004. In any suit for taxes the roll, or a duly certified
copy of any eutry, showing the assessee, the property, and
unpaid taxes or assessments, is prima facie evidence of the

plaintifft's right to recover.
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3357. Immediately after the publication is completed,

the tax collegtor shall file with the county recorder a copy
of the publication and an attached affidavit. This affidavit
is prima facie evidence of the facts stated. The affidavit
shall ghow: - _ N N _

(a) That it is affixed to a true copy of the publication.

(b) The manner of publication.

(9} If the publication was in a newspaper; its name
and place of publication and the date of each appearance.

(d) If not published in a newspaper, the places of

posting.
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Revenue and Taxation Code

1823, The final action of the board in equalizing
a local roll shall be performed only at the state capital.

On September 2d of each year, the secretary of the board
shall transmit to each county auditor and the board of
supervisors and each city council involved a preliminary
statement of the percentum that the board proposes to add to
or deduct from the valuation of the roll.

Upon the request of any county that receives such a
statement which desires to be heard with respect to the
statement, an opportunity for such a hearing shall be afforded
by the‘board. The request shall be submitted in writing by
the board of supervisors prior to September 10th. The board
shall consider all pertinent evidence offered at the hearing,
and if such evidence warrants a change in the statement, it
shall so find and alter the statement accordingly. Otherwise,
the statement shall remajn unchanged.

The preliminary statement shall become final on September
10th if no hearing is requested. If a hearing is requested
the final determination shall be made by the board and the
auditor shall be notified not later than September 25th.

The final statement is prima facie evidence of the
;egularity of all proceedings_of the board resulting in the

action which is the subject matter of the statement.




3517. The deed, duly acknowledged or proved, is prima facle evidence
that:

{a)} The property was assessed as required by law.

{b) The property was equalized as required by law.

{(c) The taxes were levied in accordance with law.

(d) The taxes were not paid. |

{e) At s proper time and place the property was sold as prescribed
by law.

{£) 1The proverty was not redeemed.

(g) The person who executed the deed was the proper officer.

(h) That the amount for which the property was sold was legally

a lien on the real property.

3520. As used in this section, "lien" includes any lien for:

(a) Interest and penslties or both on taxes or special assessments
or both. |

(b) Amounts payeble to cities or for tbeir account on redemption of
property from sale for taxes, special assessments, or other amounts.

The deed conveys to the State the absoluﬁe title to the property, free
of all encumbrances, except:

(1} Liens for taxes levied for municipal, irrigation, reclamation,
protection, flood control, public utility or other district purposes, not
included among those taxes and assessments for delinquency in the payment
of which the property is conveyed to the State.

(2) Liens for speclal assessments collected on tax rolls.
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C

(3) ILlens or mssessments for other amounts which by law are collected
on tax rolls by or for account of cities.

(4) =asements constituting servitudes upon or burdens to the property;
water rights, the record title to vhich is held separately from the title
to the property; and restrictions of record.

Where the tax collector executss a single deed convéying property to
the State for the delinguent taxes and =assessments of the county and of
revere districts, the tax and assessment lilens of such reverme dlstricts are
extinguished by the conveyance to the State and are not included in the
exceptions enumerated in subparagraphs {1), (2) and (3) of this section.
Each such revenue district, however, shall retain an equitable lien in the
property and there shall be paid by the county to each such district its pro
rata share of the proceeds of any resale by the State, or redemption from
the State, and such lien and right shall be terminated in the manner and
at the time that the county's rights in the properiy are terminated.

When the land is cwned by the United States or this State, the deed is
prima facie evidence of the right of possession accrued as of the date of

the deed without prejudice to the taxes or assessments which are a lien upon

the property.

L376. The abstract list, or a copy certified by the redegption officer,
showing upeld taxes against any property, is prima facie evidence of the
assessment, the property assgessed, the delinquency, the amount of taxes due
and unpaid, and that there has been compliance with all éorms of law relating

to assessment, equalization, and levy of the taxes.
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6091. Gross receipts presumed taxable; burden of proof; resale

cervificate. For the purpose of Uie proper administration of this part

and o prevent evasion of the sales tax it shall be presumed that all
gross receipte are subject to the tax until the conirary is established.
The burden of proving that a sele of tengible perscnal property 18 not a
sale at retail is wvpon the perscon who makes the sale unless he takes from
the purchaser a certificate to the effect that the property is purcﬁaaed

for ressale.
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6241, Sale for taxable use presumed; burden of proof; resale

cervificate. For the purpose of the proper administration of this part

and to prevent evasion of the use {tax and the duty Lo collect the use
tax, it shall be presumed that tangible personal property sold by any
person for delivery in this State is soid for storaze, use, or other
consunption in this State until the contrary is established. The burden
of proving the contrary is upon the person who makes the sale unless he
takes from the purchaser a certificale to the effect that the property

is purchased for resele.




6246, Imports; presumption. It shall be further presumed that tangible

persconal property shipped or brought ta this State by the purchaser was
purchased from a retailer on or after July 1, 1935, for storage, use,

or other consumptiocn in this State. I
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62k7. Delivery to resident out of state; presuwiption of storage

for use in state. On and after the effective date of this section, it shall

be further presumed that tangible personal properity delivered outside this
State to a purchaser known by the retailer to be a resident of this State
was purchased from a retailer for siorage, use or cobher consumption in
this State apd stored, used or otherwise consumed in this State.

This presumpticon may be controveried by a statcment in writing signed
by the purchaser or his authorized representative, and retained by the
venfor, that the property was purchased for use at a desipnated point or

points outside this State. This presumption may also be controverted by

other evidence satisfactory to the board that the property was not pur=

chased for storasge, use, or cother consumption in this State.
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C‘ 6714, 1In the action a certificate by the board showing the delin-
quency shall be prime facie evidence of the determination of the tax or the
amount of tax, of the delinguency of the amounts set forth, and of the f
compliance by the boerd with all the provisions of this part in relation

to the computation and determination of the amounts. [

T730. In the suilt a copy of the Jeopardy determination certified by the
secretary of the board or by the Controller, shall be prima facie evidence
that the unlicensed distributor is indebted to the State in the amount of
the license tax, penalties and interest computed as prescribed by Section

7706.

10075. In the action a certificate issued by the board showing unpeid
(:: license taxes determined againet any operator shall be prime facie evidence
of all of the following:

(a) The determination of the license tax, the delinquency thereof,
and the amcunt of the license tax, interest, penalties, and costs due and
unpeld to the State.

(b) The indebtedness of the operator to the State in the amount of
the license tax, interest, and penalties therein appearing unpaid.

(c) The full compliance by all persons required to perform adminis~
trative duties under this part with all the forms of law in relation to

the determination and levy of the license tax.
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7352, Presumption of distribution; conversion ineffective; llability

for conversion. For the purpose of the proper administration of this part

and to prevent evasion of the license tax, unless the contrary 1s established,
it shall be presumed that all motor vehicle fuel refined, manufactured,
produced, blended, or compounded in this State or imported into this State
and no longer in the possession of the distributor has been distributed.

This presumption cannct be overcome by proof that the motor vehicle fuel

has been converted to his own use by any person to whom the distributor has
entrusted the control or possession of the fuel either as bailee, consignee,
employee, or agent; provided, however, any such person causing a distributicn
by the act of converting to his cwn use any fuel esc entrusted to him, as well
a8 any other person recelving such fuel with the knowledge that it was

so converted, shall be jointly and severally liable with the distributor

for payment of the tax imposed upon such distribution, and all such persons
shall be considered as distributors for the purpose of Chapter 5 (commencing

et Section T651) or & (commencing at Section 7851) of this part.
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6652, Presumption that receipis are taxable., Tor the purpose of the

proper sadministration of this part and to prevent evasion of the tax it
- shall be presumed that the gross recelpts from all operaticns of operators

are subject to the tax until the conirary is established.

T
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11473, In the action a certificate by the board showing the delinquency

shall be prims facie evidence of the levy of the tax, of the delinguency of
the amount of tax, interest, and penslties set forth in the certificate, E
and of compliance by the board with all provisions of this part in relation f

to the assessment of the property and computation and levy of the tex.

12681, 1In the action, a certificate of the Controller or of the
gecretary of the boerd, showing unpaid taxes against an insurer is prima £
facie evidence of:

{2) The aseessment of the taxes.

{b) The delinquency.

{c) The amount of the taxes, interest, and pensities due and unpaid
to the State.

(4) That the insurer is indebted to the State in the amount of texes,

interest, and penslties appearing unpaid. :
(e) That there has been compliance with all the requirements of lew

in reletion to the assessment of the taxes.

12834. The certified coples of lists of corporations which have failed

to pay the taxes, interest, and penalties imposed upon insurers transmitted
by the Contrcller to county clerks and county recorders for filing in their
respechive offices, or & copy of these lists certified by the Controller,
are recelvable in evidence in any court in lieu of the original record of
suspension or forfeiture on file with the Contrecller, and are prima facie

evidence of the truth of all statements contained.
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16122, In any proceeding for the enforcement of the gift tax a certifi-
cate by the Controller showing the amount due is prima facie evidence cof

the imposition of the tax, of the fact that it is due, and of compliance

by the Controller with all the provisions of this part in relation to the

computation and determination of the tax.

18600. A certificate by the Franchise Tax Board or of the board, as

the case may be, of the mailing of the notices specified in this article
is prima facie evidence of the assessment of the deficlency and of the

giving of the notices.

18834. 1In the action a certificate by the Franchise Tax Board showing
the delinquency shall be prima facie evidence of the levy of the tax, of the
delinguency, and of the compliance by the Franchise Tax Board and the board
with all the provisions of this part in relation to the computation and levy

of the tax.

19403. The certificate of the Franchise Tax Board to the effect that
a return has not been filed or that information has not been supplied as
required by this part is prima facie evidence that the return has not been

filed or that the information has not been supplied.

19405. (a) Any person who wilfully makes end subscribes any return,
statement, or other document, which contains or is verified by a written
declaration. that it is made under the penalties of perjury, and which he

does not believe to be true and correct as to every material matter, shall
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1k512., Report; rresumption of correctness; buwcien of proof. For

the purpose of the hearing the repoit of the inheritance tax appraiser is

presuned to be correct, and at the hearing it is the duty of the objector

to proceed in support of his objection.
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17016. Presumption of residence; rebuttal. Lvery individual who

spends in the aggregate more than nine months of the taxable year within
this State shall be presumed to be a resident. The presumption may be
overcome by satisfactory evidence that the individual is in the State for

a temporary or transitory purpose.
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18617, PFinding and certificatc; presumptive evidence., In any

proceeding brought to enforce payuent of taxes made due end payable
by this artlicle, the finding of the Franchise Tax Doard uwder Seection
186M41, whether made after notice to the taxpayer or not, is for all
purposes presumptive evidence that the assessment or collection of the
tax or the deficiencjr was in jeopardy. A certificate of the Franchise
Tax Doard of the mailing or issuing of the notices specified in thie

arvicle is presumptive evidence that the notices were mailed or issued.
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be guilty of a felony, and, upon conviction thereof, shall be fined not more
than two thousand dollars (42,000} or imprisoned in the state prison not
more than five years, or both.

() The fact that an individual's name is signed to a return, statement,
or other document filed shall be prima facie evidence for all purposes that

the return, statement, or other document was actually signed by him.

23302, The Franchise Tax Board shall trapnsmit the name of such
delinquent taxpayer to the Secretary of State, and the suspension or for-
feiture herein provided for shall thereupon become effective and the
certificate of the Secretary of State shall be prime facie evidence of

such suspension or forfeiture.

£3305a. Before such certificate of revivor is issued by the Franchise
Tax Board, It shall obtain from the Secretary of State an endorsement upon
such application of the fact that the name of the taxpayer is not one which
is likely to mislead the public or which is the same as, or resembles so
closely a8 to tend to decelive, the name of & forelgn or domestic bank or
corporation which is asuthorized to transact busipess in this State or a
name which is under reservation. If the name of the taxpayer is one which
is likely to mislead the public or is the same as, or resembles so closely
as to tend to decelve the name of a forelgn or domestic bank or corpor-
ation which is authorized to transact business in this State, or a nanme
which is under reservation, the Secretary of State shall rot endorse
such statement upon such applicetion until the taxpayer thereln named, 1f

it be a domestic bank or corporation, filles In his office amended articles

S P eat
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of incorporation changing its name, or, if it be a foreign taxpayer, files

in his office a copy of such document changing its name ae may be required

by the law of the State or other jurisdiction under which it was incorporated,
which copy shall be certified in the manper prescribed by Section 6400 of

the Corporations Code. Upon the issusnce of such certificate by the
Franchise Tax Board the taxpayer therein named shall became relnstated

but such reinstatement shall be without prejudice to any action, defense or
right which has accrued by remson of the original suspension or forfeiture.
The certificate of revivor shall be prima facie evidence of such reinstate-
ment and such certificate may be recorded in the office of the county

recorder of any county of this State.

N

23572. The certificate of the Franchise Tex Board setting forth that
the suspended taxpayer has been notified of its llability for tax under this
chapter and that such tax has not been paid, shall constitute prima facie
evidence of such facts. The suspension shall be terminated on payment of
the tax, and the certificate of the Franchise Tax Board that the tax has been

paid shall be evidence of the termination of the suspension.

25669. A certificate by the Franchise Tax Board or of the board, ae
the case may be, of the mailing of the notices specified in this article
shall be prima facle evidence of the computation and levy of the deficiency

in tax and of the glving of the notices.
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- all purposes presumptlive evidence that the assessment or coliection of the

25761b. In any proceedings brought to enforce payment of texes made
due and payable under this article, the findings of the Franchise Tax

Boerd, whether or not made after notice to the texpayer, shall be for

tax or the deficiency was in jecpardy. A certificate of the Franchise Tax
Board of the mailing or issuing the notices specified in thie article shall

be presumptive evidence that the notices were malled or issued.

25962, {b) The fact that an individual's name is signed to a return,
statement, or other document filed shall be prima facie evidence for all
purposes that the return, statement, or other document was actually signed

by him.

26252. In such action & certificate by the Franchise Tax Board showing
the amount due shall be prima facie evidence of the levy of the tax,
penalties, and interest, of the delinquency and of compliarce by the
Franchise Tax Board and the board with a1l the provisions of this part in

relation to the computation ard levy of the tax.

32352. In any suit brought to enforee the rights of the State with
respect to texes, & certificate by the board showing the delinguency shall
be prime facie evidence of the levy of the tax, of the delinguency of the
amount of tax, interest, and penalty set forth therein, and of compliance
by the board with all provisions of this part in relation to the computation
and levy of the tax. In the action a writ of attachment msy issue, and no

bond or affidavit previcus to the issuing of the attachment shell be reguired.

=170~ Rev. & Tax




Streets and Highwavs

100.5 Whenever the location of a stateﬁhighWay is sgch that &
ferry must be used to completely traverse said highway, and there is
no existing ferry furnishing service to traffic on said highway, the
department may construct, maintain and operate such a ferry, or may,
by cooperative agreement, delegate the construction, maintenance or
operation thereof tc a county, or if the termini of a ferry are
within one or more cities, to the cities concerned. Whenever a
highway between the termini of which a publicly owned ferry is used,
is declaqed to be a state highway, the title to the ferry and all
appurtenances thereto vests in the State. The department is author-
ized to promulgate reasonable rules and regulations governing the
hours of operation of such ferries. The department may impose a
charge of not to exceed one dollar ($1) per vehicle for the use of
such ferries betweeq the hours of 11 p.m. and 5 a.m.; provided,
that in no event shall any charge be imposed on any ferry formeriy
operated by a county where the county maintained fgee ferry servic:s
for 24 hours per day at the time the ferry is or was taken over by
the department, It is unlawful to operate on any such ferries or
the approaqhes thereto, a vehicle of a size or weight or at a speed,
greater than that which any such ferry or its approaches, with
safety to itself and to the traveling public, will permit. The
department shall dete;mine the maximum size, weight and speed of
vehicles which with safety can be permitted on such ferries and

shall by appropriate signs notify the public of its determination.
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It is primgﬁfacie evidence of violation of this section to excaed
the limip specified by the department upon such signs. The depart-
ment is authorized to recover by civil action any damages done to
such ferries or the approcahes thereof by reason of a failure to
comply with the provisions of this section and a viclation of the
limits specified on the signs erected by the department is prima

facie evidence of such violation. The presumptions in this section
are presumptions affecting the burden of proof.
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4070, Proof of publication of any notice required by this part
shall be made by affidavit, as provided in the Code of Civil Proce-
dure{ and proof"of the posting or mailing of any such notice shall
be made by the affidavit of the person posting or mailing the notice,
setting forth the facts regarding such posting or mailing. It shall
be the duty of any officer who is required by this part to have any

notice publ%shedror posted or mailed, to obtain and file in his

office the affidavit or affidavits in proof thereof, but his fail-
ure so to do shall not affect the validity of any proceedings under

this part. Any such affidavit so filed shall be prima facie evidence

of the facts therein stated regarding such publication or posting or

mailing. This presumption is a presumption affecting the burden of

producing evidence,
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4350. The deed of the street superintendent shall be prima

facie evidence of the truth of all matters recited therein, and

of the regularity of a;l proceedings prior to the execution thereof,

and of title in the grantee. This presumption is a presumption ]

affecting the burden of proof.
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4654. Before the day of sale the city treasurer shall file with
the city clerk a copy of the publication of the notice of sale, with
an affidavit of publication, attached thereto, certifying that it is
a true copy of the publication; that the publication was made in a
newspaper, stating its name and place of publication and the date
of each appearance in whichusuch publication was made. Such affidavip
is prima facie evidence of all the facts stated therein. This

presumption .is a presumption affecting the burden of producing

evidence.
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4677. The deed, when duly acknowledged or proved, shall be

conclusive evidence of all things”of which the bond upon which it

is based is conclusive evidence; and prima facie evidence of the
regularity of all proceedings subsequent to the issue of the bond,
and conveys to the grantee the absolute title to the lands described

therein, free of all encumbrances, except the lien for State, county,

and municipal taxes. This presumption is a presumption affecting

the burden of proof.
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5415. The warrant, assessment and diagram, with proof of non-
payment shal; be prima facie evidence of the regularity gnd correct-
ness of the assessment and of the prior proceedings and acts of the
superintendent of streets, and the legislative body upon which the
warrant, assessment and diagram are based, and prima facie evidénce
of the right of the plaintiff to recover in the action. The pre-

sumptions in this section are presumptions affecting the burden of
proof .
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5700. _The engineer or where there is no engineer, an engineer
of work shall be the proper officer to do the surveying and other
engineeping w?rk necessary to be done under this division, and to
survey and measure the work to be done under contracts for grading,
macadamizipg; or improving streets and other work done under this
division; and to estimate the costs and expenses therecf, and per-
form such qther duties under this division as may be directed by
the legislative body. Every certificate signed by him in his
officia} capacity shall be prima facie evidence_in all courts in

this State of the truth of the contents. This presumption is a pre-

sumption affecting the burden of producing evidence. He shall also

keep a record of all surveys made under the provisions of this

division, as in other cases.
In a county having a population of 4,000,000 or over, a regis-

tered civil engineer, registered pursuant to Chapter 7, Division 3
of the Businsss and Professions Code, shall be the proper person

to do any work required to prepare plans pursuant to Section 5130.
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B 6097, Al} property sold shall be subject to redemption for one
year bg the payment of the amount of the assessment, penalty and

costs and interest thereon at the rate of 10 percent per annum from

the date of sale. The superintendent of streets shall, if there is
no redemption, make and deliver to the purchaser at such sale, or

his consignee, a deed conveying the property sold, and shall collect i

for each deed one dollar ($1). The deed of the street superinten-
dent, made after such sale, in case of fallure to redeem, shall be
prima facie evidence of the regularity of all proceedings under this

part, and of title in the grantee. This presumption is a presumption

affecting the burden of proof.

-179~ Sts. & Hwys.




C

. €555, The deed of the treasurer, when duly acknowledged or

proved, is primary evidence of the regularity of all proceedings

theretofore had, and conveys to the grantee the absolute"title to
the lands described therein, as of the date of the expiration of E

the period for redemption, free of all encumbrances, except the é

lien for state, county and municipal taxes. This presumption is

W

presumption affecting the burden of proof.
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-6614. The bgnd; together with proof, either orally by the
treasurer or by a cerEificate signed by him showing the nonpayment
0? any of the principal or interest upon the bond, shall be prima
facie evidence of the right of the plaintiff to recover in the
action. If personal demand for payment was made, proof of personal

service of the demand shall be required. This presumption is a

presumption affecting the burden of proof,
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6768. In the action the certificate of completion shall be and
constitute prima facie evidenge of the regularity of all proceedings
and of the right of Ehe contractor to recover judgment against the
person owning“the tracks. Execution may be taken out upon the entry

of judgment, and levied upon any property of that person which is

subject to execution. This presumption is a presumption affecting
the burden of proof.,

-182- Sts. & Awys.




6790, In the action, the certificate of completion shall be
prima facie evidence of the regularity of all proceedings, and of

the right of the contractor to recover judgment against the said

person. Execution may be taken out upon the entry of judgment, and

levied upon any property of that person which is subject to execution.

The presunption in this section is a presumption affecting the burden
of proef. ’ _!
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(:: 7150. Before the hearing of any protest there shall be filed
with the leg;slative body gffidavits showing that the notices have
been posted and published as required thus far in the proceedings.
The legislative body shall thereupon cause to be entered in its
minutes an order reciting that notice of the hearing has been posted

and published as required by law, and such order shall be primg facie

evidence of the truth of the facts therein recited. This presumption

is a_presumption affecting the burden of producing evidence,
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7274, No deed for any property sold for a delinquent assess-
ment shall be made until the purchaser, or his assignee, has complieq
with all of the provisions of this chapter, and filed the proper 7
affidavits with the superintendent of streets. The deed shall be
prima facie evidence of the truth of all matters recited therein,
and of the regularity of all proceedings prior to the execution

thereof, and of title in the grantee. This presumption is a pre-
sumption affecting the burden of proof ,
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7454+ The city treasurer, before the day of sale, shall file

with the city clerk a copy of the publication of the notice of sale,
with an affidavit of the publisher of such newspaper; or someone in
his beha%f; attached thereto, that it is a true copy o{ the publica-
tion, that Fhe publication was made in a newspaper, stating its

name and place of publication and the date of each issue thereof in
which such publication was made. Such affidavit is prima facie
evidence of all the facts stated therein. Thig presumption is a
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‘ 8008, ”Proof qf publication of any notice required by this part
shall be made by affidavit; as provided in the Code of Civil Proced-
ure;rand proof of the posting-of any such notice shall be made by
the affidavit of the person posting the notice, setting forth the
facts regarding such posting. _ _

Any officer who is requirgd by this part to have any notice
published or posted shall obtain and file in his office the affi-
davits in proof ;hereof but his failure so to do shall not affect
the validitg of any proceedings under this part. Any such affidavit
so filed shall be prima facie evidence of the facts therein stated
regarding such publication or posting. i r ti

rresumption affecting the burden of producing evidence.
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8307, _Proof of publication of any notice required by this part
shall be made by affidavit, as provided in the Code of Civil Pro-
cedure, and proof of the posting of any such notice shall be made
by the affidavit of the person posting the notice; setting forth the
facts regarding such posting.

Any officer who is required by this part tc have any notice pub-
lished or posted shall obtgin and file in his office the affidavits
in proof thereof but his failure so to do shall not affect the valid-
ity of any proceedings under this part. Any such affidavit so filed

shall be primg facie evidence of the facts therein stated regarding

such publication or posting. This presumption is a presumption

affecting the burden of producing evidence.
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8801. If any lot or parcel of land is sold for nonpayment of
taxes and of any installment of the assessment thereon, or of the
penaltieg; interest or costs on the same, or for the nonpayment of
any installmenE of tge assessment or of the penalties, interest or
costs on the same, any certificate of such sale and deed issued
pursuant thereto; is[prima?y]éggég%cgg%%gthe regularity of all pro-
ceedings had prior thereto, and shall be conclusive evidence of all
things of which bonds issued upon the security thereof are conclu-
sive evidence; and prima facie evidence of the regulapity of all
proceedings subsequent to the issvance of the bonds, and such deed
conveys to the grantee the abscolute title to the lands described
therein, free of gll incumbrances, except the lien for opher state,
county and city taxes and unpaid installments, interest and penalties
under the same prgceeding and except all public improvement assess-

ments which may have priority thereover. The presumptio in this

section are presumptions affecting the burden of proof.

~189- Sts. & Hwys.




C

18131, The deed of the tax collector shall be prima facie
evidence of the truth of all matters recited therein, and of the

regularity of all proceedings prior to the execution thereof, and

of title in the grantee, This presumption is a presumption affect-
ing the burden of proof.

w———
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19037. The affidavit of the person who circulated and obtained
the signatures on the petition; stating that to the best of his
knowledge and belief said signatures are genuine and are the signa-
tures of residentg within the proposed district, shall be prima facie

evidence of the facts recited. This presumption is a presumption

affecting the burden of producing evidence,;
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22178. The deed of the tax collector shall be prima facie
evidence of the truth of all matters recited therein, of the regu-
larity of all proceedings prior to the execution thereof, and of

title in the grantee. This presumption is a presumption affecting

the burden of proof.
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Vehiele Code

390. "Manufacturer's gross vehicle weight rating“”means the
weight'in pouﬂds”of the chassi§ of a truck or truck tractor with
lubricants; radiator full of water; full fuel tank or tanks plus
the weights of the cab or driver's compartment, body, special chassis
and body equipment and pay lcad as authorized by the chassis manu-
facturer, . ) 3

In the event a vehicle is equipped with an iden?ification plate{
or marker bearing the manufacturer®s name and manufacturer's gross

vghicle'weight rating, Fhe rating stated thereon shall be prima

facie evidence of the manufacturerts gross vehicle weight rating.

This presumption is a presumption affecting the burden of producing

gvidence,
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Vehicle Code

2362, . . It iz prima facie a
violation of the basic speed law Tor any person to cperate a vehicle at &
speed greater than 25 miles per how~ upon any portion of a highway where
officers or employees of the agency having Jjurisdicition of the same, or
any contractor of the agency or his employees, are ati work on the roadwey
or within the right-of-way so close thereto as to be endangered by passing
traffic. This section applies only when appropriate signs, 1nﬁicating
the limits of the restricted zone, and the speed limitc appliegble therein,
are placed by such agency within 400 feet of each end of such zone. The
signs shall displsy the fisures "25" in the size provided in Section 21403
anfi shall indicate the purpose of the speed restricilon, but otherwise
need not comply with the details set forth in Section 21403. Nothing in

this section shall be deemed 4o relieve any cperator of a vehiele from

couplying with the basie speed law. This preeumption is a presumption

affecting the burden of proof.
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233021 It is unlawful for any person to refuse to pay or to
evade or aptempt to evade the payment of such tolls or other charges.
It is prima facie evidence of a violation of this section for any
person to enter upon any vehicular crossing withogt ;awful money of
the United States in his immediate possession in an amount sufficient
to pay the prescribed tolls due from such person. This presumption :

is a presumption affecting the burden of proof.
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buoco, - e In any action involving the question

of unlawiul speed of a vehicle upon a highway which has been signposted
with speed restriction slgns of a type complying with the requirements of
this code, it shall be presumed that exlsting facts authorize the erection

of the signs and that the prima facle speed limit on the highway is the

limit stated on the pigns., This rresuwption [may be-rebutbed, ] ig

presumption affecting the burden of proof.
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41102, {a) In any prosecutioh  charging a viclation of any regula-
tion governing the standing or parking of a vehicle under this code
or any orginance enacted by local authorities, proof by the people
of the Stgte of"California that ;he partiqular vehicle described in
the complaint was parked in voilation of any provision of this code
or such ogdinange,"together with pyoof that the defendant named in
the complaint was at the time of parking the registered owner of
the vehicle, shall constitute in evidence a[peima facie presumption
that the registered owner of the vehicle was the person who parked
or placed the vehicle at the point where, and for the time during
which, the violation occurred, but for the purposes of this sub-

division proof that a person is the registered owner of a vehicle

does not create a presumption that the registered owner has violated
any other provision of law. The above provisions shall apply only
when the procedure required by Section 41103 is complied with.

(b) In any prosecution charging a violation of any provision of
this code requir;ng the display of any evidence of registration i
wiph respect to an unattended vehicle, proof by the people of the 4
State of Ca}ifornia that the particular vehicle described in Ehe
complaint failed to properly display such evidence of regéstrat;on,
pogethef with proof that the defendant named in the complaint was E
at the time the registered owner of the vehicle, shall constitute a

[prima faeie]presumption that the registered owner of the vehicle i

was in control of, or responsible for, the vehicle at the time the
‘violation occurred. No other presumption shall be created by this
subdivision. The zbove provisions shall apply only when the proced-

ure required by Section 41103 is complied with.

(e) The presumptions in this section are presumptions affecting

the burden of proof. -157- Veh.




4110k, . In any case, involving an accident or
othervise, where any rear component of a train of vchicles fails to follow
substantially in the path of the towing wvehicle while moving upon =z
higivray, the vehiele shall be presumed to have been opersted in violation

of Sectlon 21711. This presumption is a presumption affecting the burden

of proof.

-198- Veh.




(:‘

Water Code
2019. The report filed by the board is prima facie evidence of

the physical facts therein found; but the court shall hear such
evidencg as may be offered by any party to rebut the repert or the

prima facie evidence. This presumption is a presumption affecting
the burden of proof.

COMMENT

Section 2019 appears in a chapter permitting any court of this

S?ate to order a refergnce of any ;ipigation invclving rights to
watar to the State Water Rights Board.. The reference méy be of any
or all issues involved in the suit or it may be for investigation
of and report upon the physical facts involved. Section 2019 makes
the report filed by the Board pursuant to the reference prima facie

evidence of the physical facts found.
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4176, The possession or use of water when it has been so denied
him by the watermaster is prima facie evidence of the guilt of the

person using it. This presumption is a presumption affecting the

burden of proof.

~ COMMENT _

Sgction 4175 makes it a misdemegnor to take or use water if
such taking or use has begn denied py the water master in cﬁarge of
the distribution of the water. A water master is an official
appeinted by the Department of Water Resources who has the power to
divide a water supply among several users to ensure a distribution

of the water among such users according to their rights to the water.
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8567. A copy of any record of the board, certified bv its
secretary“or assistant secretary to be a true copy, and attested
by the seal of the board, is prima facie evidence of the existence

and contents of the record. This presumption is a presumption

affecting the burden of producing evidence.
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(:: 888}. BEach deed by the board purporting to be executed under
this chapter shall be prima facie evidence of the truth of the

matters therein recited and of ownership by the grantee of the

lands therein described. This presumption is a presumption

affecting the burden of proof.
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26080, The assessment book, a copy of any portion of it certi-
fied by the collector, or the published list of delinquencies, show-
ing unpaid assessments against any property is prima facie evidence
of the assessment, the property assessed, the delinquency;_the
amount of assessments due and unpaid, and compliance with all forms
of law relating to the assessment; equalization, and levy of the

assessments. This presumption is a presumption affecting the burden

of proof.,

=203~ Water




31028, A district shall have power to make findings upon each
and all of the matters referred to in Section 31026. A finding by
the board of directors upon the existence, threat or duration of an
emergency or shortage or upon Fhe matter of necessity or any other
matter or con@it;on shall be made by resolution or ordinance, and
shall ?e prima“facie evidence of the fact or matter so_found, and
such fact or matter shall be presumned to continue unchanged unless
and until a contrary finding shall have been made by the board by
resolution or ordinance. Such finding shall be received in evidence
in any civil or“criminal proceeding ;n which_it may be offered, and
shall be proof and evidence of the fact or matter found until rebut-
ted or overcome by other sufficient evidence received in such pro-
ceeding. Copy of any resclution or ordinance setting forth any
finding shall, when certified by the secretary of the district, be

evidence that the finding was made by the district as shown by the

resolution or ordinance and certification. The presuwmptions in this

section are presumptions affecting the burden of proof.
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welfare & Institutions Code

104.3 For the purposes of the provisions of this code relating
to public assistance, including but not limited to aid to the aged,
aid to families with dependent children, aid to the disabled, aid
to blind, and gid to poteqtially self-supporting blinq residents,
the continued absence of a recipient of public assistance from this
State for a period of one year or longer[shall be prima fasie] 1§-evif
dence o{ the intent of the recipient to have changed his residence -
to a place outside this State. "The county granting the aid shall
make inquiry from such persons gs to their intent to remain residents
of California or to become residents of another state, and shall re-
detgrming the residence of such perscns for purposes of this chapter.
In_any case where the inquiry maﬁe under this section”establishes
that the recipient is no longer a resident of this State, his aid
shall be terminated immediately.

;f a recipient of aid_is prevented .by illness“or qther“good cause
from returning to Fhis State at the end of one year, qnd has not by
act or intent, established residence elsewhere, he shall not be
deemed to have lost his residence in this State.

Ef a recipient of aid is disqualified for aid on the ground that
he has left the State; and returns to the State within one year after
leaving, he shall be considered to have resided in the State for a
sufficient time to qualify for aid; and, if otherwise eligible, aid
shall be granted to him as of the first day of the month following

his application.
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C" GCOMMENT
' The context of the term "prima facie evidence® in Section 104.3
indicates that no presumpticon is intended. Absence for one year or
more 1is mérely a factor to be considered with several others in

determining the actual residence of the aid recipient.
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Welfare & Institutions Code

o046, - . The boaré of supervisors
of each county shell comply with and execu‘bé every decision of the State
Soclal Uelfare Board which is directed to the board of supervisors on
any sppeal filed with the board pursuant to Section 10k.1 of this code.

Each board of supervisors is [presumed] deemed to have knowledge of every such

decislion directed to it.
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