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Memorandum 64-7

Subject: Study No. 34%(L) - Uniform Rules of Gvidence (Article II.
Judicial Notiece)

This tentative recommendation Is scheduled for approval for printing
at the February meeting.

Attached is an extra copy of the tentative recommendation. Flease
mark any suggested revislons In the Comments on this copy and turn it in
to the staff at the February meeting.

Attached aleo are:

Exhibit I {pink pages) - Coamments of Northern Section of State
Bar Camnittee to Consider Uniform Rules of Evidence

Exhibit II (green pages) - Comments of Southern Section of State
Bar Committee to Consider Uniform Rules of Evidence

Exhibit IIT (yellow pages) - Extract from research study

The following is sn analysis of the comments of the State Bar Committee:

Rule 9. This rule was approved as drafted by the Northern Section.
The Southern Section suggests that the words "through the pleadings or
otherwise" be deleted from subdivision {4){b) as superfluous. The gquoted
language is teken from the existing statute on judicial notice of forelgn
law. See subdivision (&) of Sectiocn 1875 on page 34 of the tentative
recommendation.

Consideration should be given to revising subdivision {4)}{b) of Rule 9
to read the seme in substance as the existing statute on judieial notice.

The revised Rule would resd:

(b) Has given each sdverse party such notice of the request
through the pleadings or otherwise as [wili] is reascnable to
enable such adverse party to prepare to meet the request.
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It should be noted, however, that if a party does not meet the requirements
of Rule 9{4), the judge may, in his discretion, take judicial notice of the

matter wunder Rule 9(3).

Rule 10. The Northern Section would limit the power of the judge to
resort to the advice of persons learned in the subject matter. See indented
gquotation on page 1 of Exhibit I (pink sheets).

As an alternative to the suggestion indicated above, the Northern
Section would revise Rule 10(2)(b) to read:

{(b) In cases falling within [paragraph-{£}-ef] subdivision

(3) of Rule 9, if the judge resorts to the advice of persons

learned in the subject matter, such advice, if not received in

open court, shall be in writing and made & part of the record

in the action or proceeding.

The Southern Section was divided 2-2 on the second alternative (set
out above as indented quotation). Two members felt that the requirement
would unnecessarily inhibit the use of the technique of judicisl notice,
which they feel 15 an appropriate deviee to eliminate the necessity of
introducing unnecessary evidence.

You will recall that Professcor Chadbourn suggested the deletion of
what is now paragreph (b) of Rule 10(2). He indicates that the language
was inserted in the judicial notice statute by a 1957 smendment anhd is
linited to Judicial notice of the law of foreign countries. See Exhibit
IIT for an extract from the research study on this matter. Professor
Chadbourn would delete tﬁe provisicn even insofar as it applles to judieial
notice of the law of foreign countries.

Except as noted above, Revised Rule 10 was approved by the State Bar

Committee.




Rule 10.5., This rule was approved by the Northern and Southern
Sections. One member of the Southerm Bection objected to that portion

of Rule 10.5{b)} that gives the judge the right to dismiss.

Rule 11. The Northern Bection spproved this rule as drafted. The
Southern Section suggests in substance that subdivision (1) be revised
to read:

(1) If a matter judicially noticed is other than one
specified in paragraph {a) of subdivision (1) of Rule 9, the
judge shall at the earliest practicable time indieate for the
record the matter which is judicially noticed and the tenor
thereof.

This revision would meke requirements of the provision quoted above apply
to notice of regulations and similar enactments of this State and the
United States and to notice of the rules of court of this State and of
the United States,

The staff believes there is merit to the suggestion of the Southern
Section.

Fule 12. The Southern Section approved this rule as revised. The
Northern Section objects to the deletion of subdivision {2) of the URE
rule. See Comment on page 2 of Exhibit I {pink sheets). We deleted the
subdivision primerily because no comparable provision is contained in
other URE rules and we saw no need to include such & provision in only
one rule.

Respectfully sulmitted,

John H., DeMoully,
Executive Secretary
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EXHIBIT 1

January 16, 1964

California Law Revision Commission
School of Law

Stanford University

Stanford, California

Attention: Mr. John H. DeMoully
Gentlemen:

The Northern Section of the Committee to Consider Uniform
Rules of Evidence met on January 14, 1964, to consider Article
IT - Judicial Notice.

Rule 9. Facts Which Must or May Be Judicially Noticed.

This Rule was considered section by section and was approved.

Rule 10, Determination As To Propriety of Taking Judicial
Notice and Tenor of Matter Noticed.

Mr. Liebermann expressed himself as not in accord with
section {2){a) of this Rule. It was his opinion that this
section gives the judge too wide a latitude in seeking advice
from persons outside of court on questions other than foreign
law and without being required to make such consultation part
of the record. It was Mr. Liebermann's position that that part
of §1875 of the Code of Civil Procedure, reading as follows.
expressed the sounder and safer rule.

"In all these cases the court may resort to its aid to
appropriate books or documents of reference. In cases
arising under subdivision 4 of this section, the court
may also resort to the advice of persons learned in
the subject matter, which advice, if rot received in
open court, shill be in writing and made a part of the
record in the action or proceeding.'

He thereforg suggested that the first sentence of the
foregoing paragraph should be substituted for paragraph (2)(a).

The Committee approved this suggestion.

As an alternative, however, if the foregoing suggestion
does not meet with the approval of all parties concerned, the
Committee Believed that section (2)(b) should not be confined
to cases falling within paragraph {f) of subdivision (3) of



Rule 9, and that (b) in this case should be reworded to read as
follows:

"In all cases falling within subdivision {3) of Rule 9,
if the judge resorts to the advice of persons learned
in the subject matter, such advice, if not received in
open court, shall be in writing and made a part of the
record in the action or proceeding."

Except as hereinbefore noted, Rule 10 was approved.

Rule 10.5. Procedure When Judge Unable To Determine
What Foreign Law 1s,

This Rule was approved.

Rule 11. HNoting For Record Matter Judicially Noticed;
Ipstructing Jury,

This Rule was approved.

Bule 12. Judicig) Notice In Proceedings Subsequent To
Trial.

Mr. Pattee reported upon this Rule and stated that it met
with his approval except that in his opinion section (2) of
the URE version which has been eliminated by the Law Revision
Commission should be reinstated. Even though section {2}, as
stated by the Law Revision Commission, is existing law and
well-estgblished by the cases, nevertheless, we are supposed
to be adeopting a uniform code of evidence which sets forth
existing law except where the law is to be changed. Thus the
proposed code sets forth many rules which are established by
existing case law. Mr. Pattee could see no reason why the
same treatment should not be given to section (2).

The Committee approved Mr. Pattee's suggestion.

Rule 12 as reviséd by the Commission, with the exception
hereinbefore noted, was approved.

Sincerely yours,

S/LAWRENCE C. BAKER
Lawrence C. Baker, Chairman
State Bar Committee on
Uniform Rules of Evidence
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EXHIBIT I1

California Iaw Revieion Conmission
School of law

Stanford University

Stanford, Californis

Attention: Mr. John H. DeMoully
Gentlemen:

The Scuthern Section of the Committee to Consider Uniform Rules
of Evidence met on January 29, 196, to consider Article II - Judieial
Notice.

Rule 9. Facts Which Must or May Be Judicially Noticed.

It was the feeling of the Committee that Section Mb) should be
sxended by striking therefrom the language "through the pleadings or
otherwlse" since this language seems superfluous.

Rule 10. Determination As To Propriety of Teking Judicial Notice
and Tenor of Matter Noticed.

Mr. Westbrock and Mr. Heggeness would support the second alternative
set forth ino the report of the Northern Section. In addition, they would
like to see 2 provision providing, in substance, that in ell cases where
a judge reliee on sources other than his own knowledge or advice of persons
learned in the subject matter that he be required to identify that source
on the record. Mr. Henigson and Mr. Newell felt that to impose the require-
ments suggested by Messrs. Westbrook and Heggeness would unnecessarily
inbibit the use of the technique of Judicial notice, which they feel is an
appropriate device to eliminate the necessity of introducing unnecessary
evidence,

Rule 10.5. FProcedure When Judge Unable To Determine What Forelgn
law Is.

Messrs. Westbrook, Henigson and Newell approved of the rulé.
Mr. Heggeness objected to that portion of 20.5(b) which gives the judge
the right to dismiss.

Rule 1l. Noting For Record Matter Judicially Noticed; Instructing Jury.

It was the unanimous feeling of the Committee that subsection (1) should
read as follows:

"If a patter Judicially noticed is other than the common
law or constitution or public statutes of this state or of the

- l-.




Californis Iaw Revieion Commission

February 7, 1964
Page 2

United States, the judge shall at the earliest practicable

time indicate for the record the matter which is judiclally
noticed ard the tenor thereof,"

Fule 12, Judicial Notice In Proceedings Subsequent To Trial.

This rule waa approved .
Very truly yours,
Robert M. Newell, Vice~Chairman

State Bar Committee on
iniform Rules of Bvidence
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EXHIBIT III

RULE 10

Bubdivision (2).
ﬁule 10, subdivision (2) provides as follows:
"{2) In determining the propriety of taking judiecial
notice of a matter or the tenor. thereof, (a) the juige may
consult and use any source of pertinant information, whether
or pot furnished by & party, and (b} no exclusionary rule
except & valld claim of privilege shall apply.”

The comparable provision of § 1875 1s that "the court may resort for
its aid to appropriate books or documents of reference”. It is further
provided that in “cases arising under subdivision 4 of this section {vi:.,
notice of foreign country law), the court may also resort to the advice
of persons learned in the subject matter, which advice, if not received
in open court, shall be in writing and made a part of the record in the
action or proceeding."” The provision last quoted was added by amendiment
in 1957.36

Conceivadly this amendment might be construed as indicative of the
legislative intent that in all cases, save subdivision 4 cases, the court
is limited to books and documents of reference. We think, however, that
such construction would not be sound. Long baefore the 1957 amendment,
the Supreme Court stated on at least two occesions that for "the purpose
of informing itself, the court [in teking judicial notice] might inquire

of others, or refer to books or documents, or any other source of information

which 1t might deem authentic . . ." [Italics added.]37
There is no suggestion, either express or implied, that the judge's
inquiries mist be in open court or must be made part of the record. We

wle




perceive no reason to believe that in making the 1957 amendment 1t was the
purpose of the leglalature to mullify this general r'ule.38

If our belief is correct, the resirictions introduced by the 1957
amendment in re foreign law (that if the judge consults foreign law
experts he must do 80 in open court or in writing made part of the record)
must be viewed as an exception to the genersl rule that the court may
"inquire of others . . . or refer to any so&ce + « « Which it might deem
authentic.”

Is this exception justified? Or, to rephrase the question, is Rule 10
(2) desirable to the extent that it would abrogate this exception? In our
oplnion the exceptlon is not Justified. That 18, it 18 desirable to accept
Rule 10 {2) and thereby mllify the present special exception in re foreign
law.

When the guestion 1Is one of local or federal or slater-state law the
Judge may under the general rule "inguire of others” without making the
irquiry in open court or in writing as part of the record. (It is a fairly
common practice for judges to "inquire” informally of law professors.} We
Bee no reason why the situation shonld be different when the question is
one of foreign law. In fact, the present requirement that advice must be
received in opeh court or in writing made part of the record seems to us
to be in some measure a return to the philesophy of the old and generally
aiscredited3’ common-law idea that notice could not be taken of foreign law

and that formal proof must therefore dbe maa.e.uo

-Du
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LETTER OF TRANSMITTAL

Tn  His Excellency, Edmund G. Brown
Governor of (Californis
and to the Iegisiature of Californie

The California Iaw Revision Commission was authorized by Resolution
Chapter 42 of the Statutes of 1956 to make a study "to determine whether
the lav of evidence should be revised to conform to the Uniform Rules of
Evidence drafted by the National Confesrence of Commissioners on Uniforn
State Laws and approved by it at its 1G53 annual conference.”

The Commission herewith submits a preliminary report containing its
tentative recommendation concerning Article II{Judicial Hotice) of the
Upiform Rules of Evidence and the research study relating thereto pre-
pared by its research consultant, Professor James H. Chadbourn, formerly
of the U.C.L.A. Iaw School, now of the Harvard Law School. Only the ten-
tetive recormendation {as distirguished from the research study) expresscs
the viewe of the Commission.

This report is one in a series of reports being prepared by the
Commisslon on the Uniform Rules of Evidence, sach report covering a
different artiecle of the Uniform Rules.

In preparing this report, the Commission considered the views of a
Special Committee of the State Bar sppuinted to study the Uniform Rules
of Evidence. Th2 Report of the New Jersey Supreme Court Committee on

Evidence {1963) alsc was of great assistance to the Commission. Porticas

of some of the comments in this report are based on simllar comments in
the report of the New Jersey Commitiee.

This preliminary report is submitted at this time so that interested
persons will have an opportunity to study the tentative recommendation
and give the Commission the benefit of their comments and criticisms.
These comments and criticisms will be considered by the Commiesion in
formulating its final recommendation. Commmlcations should bhe address-
ed to the Californis Iaw Revision Commission, School of Isw, Stanford
University, Stanford, Californiea.

Respectfully submitted,

JOHN R. McDONOUGH, JR.
Chairman

April 196k
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TENTATIVE RECOMMENDATION OF THE CALIFORNIA
1AW REVISION COMMISSICN
relating to
THE UNIFORM RULES OF EVIDENCE

Article II. Judicial Notice

The Uniform Rules of Evidence (hereinafter sometimes designated as
“UFE") were promilgated by the National Conference of Commissioners on
Uniform State Iaws in 1953.1 in 1956 the Legislature directed the Law
Revision Commission to make a study tc determine whether the Uniform Rules
of Evidence should be enacted in this State.2

The tentative recommendation of the Commission on Article II of the
Uniform Bules of Evidence is set forth herein. This article, consieting of
Rules 9 through 12, relates to judicial notice.

Judieial notice is a judicial shortcut. It is used as a substitute
for formal proof of matters of law and of facts which everyone knows, or
should know, are true. Thus, the process of Judiclal notice shortens trial
time and saves money, for it eliminates unnecessary technicalities of proof,
such as the requirement of authentication, expert testimony, best evidence,
and the like. In addition, Jjudicial notice promotes rationsl fact finding;
it prevents jurors from erronecusly finding es untrue facts which cannot

reasonably be disputed.

1. A pamphiet containing the Uniform Rules of Evidence may be obtained from
the National Conference of Commissioners on Uniform State Iawe, 1155 East
Sixtieth Street, Chicago 37, Illinois. The price of the pamphlet 1s 30 cents.
The law hRevision Commission doces not hawve copies of this pamphlet available
for distribution.

2. Cal. Stats. 1956, Res. Ch. L2, p. 263.
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UHE Artiecle I provides a comprehensive scheme for judicial notice.
Judicial notice of some matters is mandatory without a request. Other matters
mey be notliced without & request and must be noticed if requested by a party
vho gives notice of the request to the adverse parties and furnishes sufficient
information to the judge. The Uniform Rules provide parties with a reasonable
opportunity to present informaticn to the judge as to the propriety of taking
Judicial notice of a uptter and as to the tenor of the matter to be noted.

Most of California's existing statutory law in regard to judicial notice
is found in Section 1875 of the Code of Civil Procedure. This section lists
the matters of which "courts take" judicial notice. But the California courts
have not considered the section as limiting the extent of their power to take
Judicial notice and, although Section 1875 does not so provide, ocur courts
take judicial notice of matters of common knowledge which are certsin and
indisputable. As a result, much of the California law on judiclal notice
can be found only in judicial decisions.

By way of contrast with the URE scheme., the existing California law is
unclear (EgéLi it is not clear which matters must be noticed and which matters may
but are not required to Le noticed) and inconsistent (E;E;: an ordinance must
be judicially noticed in a criminal case under Pemal Code Section 963, but
crdinarily the same ordinance mway not be judicially noticed in a civil case
by a superior or appellate court). Morecver, unlike the URE, the existing
law does not provide the parties with adequate procedural protections.

Ixcept as to the law of foreign countries, there doesg not appear to
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be any redquirement that the adverse party be notified of a reguest to takes
Jwileial notice. And there is no statutory guarantee that the parties will
have a reasonable opportunity to present information to ithe Judge as to the
propriety of taking judicial notice and as to the tenor of the matcer 4o be
noticed.

The Commission tentntively recommends that URE Article II, revised as
hereinafter indicated, be enacted as law Iz California?’ The revised article
slightly broadens the list of matters of which judicial notice may be taken
under existing law and reguires that judicial notice te taken of some matters.
This should result in more use of Jjudicial notice with a corresponding reduc-
tion in trial time. Any fear of expanded judicial notice should be offset Ly
the procedural protections that will be provided the parties under the revised
article.

In the material which follows, the text of each rule proposed by the
Commission drs on Uniform State Iaws 15 set forth and the amendments
tentatively recommended by the Commission are shown in strikeout and italics.
The text of a new rule tentatively recommended by the Commission but not
inciuded 1n the URE is shown in italics. Each rule is followed by a comment
gatting forth the mzjor considerations that influenced the Commission in
recomuending important substantive changes in the rule or in corresponding
California law.

For a detailed analysis of the variocus rules and the California law
relating to judicizl notice, see the resesrch study beginning on page 000.
This study was preparsd by the Comrission's research consultant, Professor
James H. Chadbourn, formerly of the U.(.L.A. Law Schocl, now of the Barvard

Iaw School.

3. The final recommendetion of the Commission will indicate the appropriate
code section numbers to be assigned t9 the rules ag revised by the Commies~i-n.

-3-
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RULE 3. FACTS WEICH MUST OR MAY FE JUDICIALLY NOTICED.
(1) Judicial notice shall be taken without request by a party [;] of:
(a) The [ecmmen-law;-econstitusions-and-publie-statutes] decisional,

constitutional, and public statutory law [im-ferce-iml of the United States

and of every statz, territory, and [5§§iséie%iea] possession of the United
Btates. [s-aad]

LP) Any matter made a subject of judicial notice by Seetion 11363,

11384, or 18575 of the Govermment Code or by Section 307 of Title bh of the

gqited States Code.

(c) Rules of court of this State and of the United States.

(2) Judicial notice shall be taken without request by a party of such

speclfic facts and propositions of generalized knowledge as are so universally
known that they cannot reasonably be the subject of dispute.
[£23] {3) Judicial notice may be taken without request by a party [5]

of the following matters to the extent that they are not embraced within

subdivision (1) or (2):

fa)} Resolutions and private acts [srd-reseiwiisns! of the Congress of

the United States and of the legislature of [$his] any state, territory, or

possession of the United States. [amd-duly-emssted)

(b) [oraisnneecs-and-duly-publiched-remulatiens] Legislative enact-

ments of govermmental subdivisions or agencies of [#hie] (i) the United States

and [ii) any state, territory, or possession of the United States. [and]

(c) Official acts of the legislative, executive, and judicial depsrt-

ments of this State and of the United States. [a=ng]

{d) Records of the court in vhich the action or proceeding is pendirg

or of any other court of this State or of the United States.

Rule 9 - o
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(e) Regulations of governmental subdivisions or agencies of (i) thr

United States and (ii) any state, territory, or possession of the United

States.

(£) [£w3] The [2ews] law of foreign countries [;] and governmental

subdivisions of foreigg countries.

“fed] iﬁﬂ [suek-facis-as-are-go-generally-kaown-or-of-such- 2eEHoR

assoriety ] §}eeific Tacts end propositions which are matters of common know-

ledge not reasonably subject to dispute within the territorial jurisdiction of

the court [+hat-shey-eannot-rescenably-be-the-subjeet-of-dispuse;-and-£d)].
{h) Specific facts and propositions [ef-generalized-kemewledge] not

reasonably subject to dispute which are capable of immediate and accurate

determination by resort to [easily-aceessiblz] sources of reasonably
indisputable accuracy.
[£33] (%) Judicial notice shall be taken of each matter specifiad in

[pazragraph-{2)-of-this-rule] subdivision {3) if a party requests it and:

(a) Purnishes the judge sufficient information to enable him
properly to comply with the request; and

{b} Has glven each adverse party such notice of the request through

the pleadings or otherwise as will [as-ihe-judge-ray-require-to] enable [thel

such adverse party to prepare to meet the request.

(5) Judiciasl notice may not be taken of any metter unless suthorized

or required by statute.

Rule 9 -5 -
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COMMENT

Revised Rule 9 Generally

The Juige is reguired to take judicial notice of the matters listed
in subdivisions (1) and (2}, even though no request is made to do so. He
may teke judicial notice of the matters listed in subdivision (3), even
when not requested to do so, and is required to notice them if a party
requests it and satisfies the requlrements of subdivieion {4).

It should be noted that there is some overlap between the matters
listed in the mandatory notice provisions of subtdivisions (1) and {2} and
the matters listed in the permissive-unless-a-request-is-made-provieions
of subdivision {3). But when a matter falls within subdivision (1) or (2),
notice is mandatory even though the matter would zlsc fall within subdivision
(3}, Thus, public statutory law 1s requifed to be noticed under subdivision
{1){=)} even though it would alsc be included under officisl acis of the
legislative department under subdivision {3}(c). And certain regulations are
required to be noticed under subdivision (1)(b) even though they might
also be included under subdivision (3){b), (¢), and (e). Indisputable
matters of universal knowledge are required to be noticed under sutdivision
{2} even though such matters might be included under subdivision (3)(g) and
{hj.

There is also some overlap vetween the various categories listed in
subdivision (3). This overlap will cause no Aifficulty because all

matters listed in subdivision (3) are treated the same.

Rule 9 -5-
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Subdivision (1)

Jrvdicial notice of the matiters siecified in subdivisica (1) is manda-
tory, whether or not the judge 1s requested to notice ihen. The uatters
speciiied in this subdivision are all watters thet, wroadly spesking, can
be considered as a part of the “lav" sppliceble to the perticular case. The
judge can reasonably be expected to discover and spply this law, even if the
parties fail to provide him with references to the pertinent ceses, statutes,
end regulations. Other matters that also way properly be considered as a
part of the law applicable to the case (such as the law of foreign coun-
tries, certain regulations, and ordinances) are included under subdivision
(3), rother than subdivision (1), prinerily because of the difficulty of
asceriaining such matters.

Llthough the judge errs if he fails to take judicial noitice of the

matters specified in subdivisior (1), such error is nct necessarily rever-

sible error. Depending upcon the circumstences, the appellate cowrt may or

may not invake and apply the doctrine thet the error which the appellant

has "invited" is not reversible errcr, or the appellate court may apply the
docirine that points not urmed in e trial cowrt mxey not be advanced cn appeal.

These and similar principles are ac: abrogated by subdivision (1).

Rule ©
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Listed below are the matters tha: are included under subdivision (1).

Cclifornia and Federal Law. The decisional, ceonstitucional, and public

statutory law of Californis and of the United States must be judicially
noticed under subdivision (1)(a). This reguirement s.ates existing lav as
found. in subdivision {3) of Seciion 1075 of the Ccde cor (ivil Frocedure.

Law of Sister States. The decisiocnal, constitutional, ané public

statutcry law in force in sister stabtes must be Judicially noticed under
subdivision (1){a). Courts nov take judicial notice of he law of sister
states under subdivision (3) of Seclion 1875 of %he Cole of Civil Procedure.
However, the revised rule requires notice of releveat cduclsioue of gll
sister-siate courts, whereass Section 1875 seems to preclude notice of inter-
pretation of sister-state lav by intermedimte-appellate and trial sister-
state courts. The existing law iz not clear as to whelher a request Ffor
Judieial notice of sister-state law is required and vhether Judiecizl notice
is mandatory. On necessity for request for judieial rotice see 2h Calif. L.
Rev. 311, 316 (1936). On whether judicial notice is nandatory see In re
Bartages, M+ Cal.2d 2kl (1955) and opinion of Suprenmc Court in denying a

hearinz in Estate of Moore, 7 Cal. App.2d 722, 726 {1935).

Lew of Territories and Possess. wiis of the Uhitgd States. The decis-
ional, constitutional, and publis stalutory law in fofce in the territories
and possessions  of the United States must be judicially noticed under sub-
division (1)(a). It is not clesr under exlsting Celifornia law wvhether this
law is treatved as sister-state law or Jorelgn law., Dce Witkin, Callfcrnis
Evicence 60 {1958).

legulations of California and Iedcral Azencles. Judicisl notice must

be taiten under subdivision {1){b) cf the rules, regulstions, orders, and

stanCards of general application adopted by Californic state agencies and

-
Rule ©
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filed with thz Seecretary of Zlate or printed in the Califcrrnia Administretive
Code or the California Adminisitrative Reglster. This is existing Czlifornia law
as tound in Government . Code Secticas 11383 aad 1128k, fotice nust also Le taken
under subdivision {1)(t) of e rules and amendments of the State Fersonnel
Board. This is existing Califcrria law under Govermment Code Seetion 18575.
Judicigl notice also must be tsken under subdivision {1){k) of %he
contents of the Federal Register., 7This will require Californias courts to
judiclally notice documents published in the Federal Degister (such as {1)
precidential proclemations and execubtive grders having sgeneral applicabil-
ity and legal effect and (2) orders, regulations, rulcs, certificates, codes
of Tair competition, licenses, notices, and similar ingtrwients, having gen-
eral opplicchility end legal effect issued, prescrived or promlzated by
federal agencies). There is no clear holding that this is existiag Calife
ornia law. Although 44 U.S.C. Secticm 307 provides tha® the "contents of

the Federal Register shall be judiciolly noticed,” it is not clear that this

requires notice by state courts. See Broadway Fed. Itc. Loan Assoc. v.
Howard, 133 Cal. App.2d 382, 386, 205 P.2d 61(1955) (referring to federal
statuie,. See also Wote, 59 iiarv. L. Lev. 1137, 1141 (10k6)(doubt expressed

that notice is required); Kaowlton, Judicial Notice, 10 figers L. Rev. 501,

S0b (1256)("it would seem that this provision 1s binding upon the state

gourds'). Iivermore v. Beal, 18 Cal. App.2d $35, Sko-6h3 (1937) ;suggests

that Californla courts are required to Jjudicially nctice peitinent federzl
official acticn,; and Californiz courts have judicislly noticed the contenis

of wvarious proclamations, orders aad regulations of Tederal zgencies. F.z.,

Pacific Solvents Co. v. Superior Court, 88 Cal. App.od 653 (19h8){orders);

People v, Hason, 72 Cal. App.2d 699, T06-70T (1946)(iresideniial and execubtive

prociamaticnz); Downer v. Grizzly Livestock & Land Co., 6 Cal. App.2d 39

(1535 (zegwlation). The revised rule will meke the (clifornia law clear.

Rule © -G
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Audes of Court., Judicial notice of the ruies of the covrts of this

State and of the federal courts 1s required wuder suvdivision (1)(e). This
may chanze existing Calilornis lew, Tor a nurber of older coass ladicate
that ovr eppellate couris do not taliz judieizl notice of coe rules of the

-

lower courts. B.z., Warden v. Mondocino County, 32 U=l, 655 (1867); Cutter v.
’ 4 - ——— %

Caruthers, 48 cal. 178 {1874); Gammon v. Earley & Thormson, 97 Cal. App. 452

(1¢2%)., However, these cases are inconsistent with vhe modern philosophy

of julicial notice as indicated by the holding in Flores . irroyo, 56 Cal.2d

boo, ho6bigr {1961 ){stating that judicial notice would Lo Gslen of records

end proceedings of courts of this State and oversdinz cases to the contrary).
Meregver, the rules of whe Tnlifermls and Unlted Lhalos courts

are, or should be, familiar to the court or easily diécoverable from materlals
realily available te the courv. Sinece the same camnot e saild of the rules

of cour: of sister ststes and cther jurledictions, tlere is no provigioa in
the revised rules requiring or permitiing judicial notice of them.

Subdivision (2)

Subdivision (2) requires judicial notice without = request of indisputable
facts and propositions universselly known. "Universally known” does not mean
tha’s every man on the streel has knovledge of such feels, £ fact known among
persons of reasonable and average inuelligence and knoyledge will satisfy

the "wniversally known" requirement. (Cf. People v. icssetti, 10T Cal. App- T,

12 (1030).
Supdivision {2) shoulé ve contrasted with paragrephs ‘z) and ) of @ub-

4

Jivizior 730 whleh provide for judicial zetlze of irdissutable Ffacts and

propositicns that arce zatiere of cemmoi nowlodge or are capsble of

Rule

A%}
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fudisputable accuracy. Taragrapbs (g and (L)

perilt notice of facts
aad propositious that are indisputable but are nct 'universally"” knowi.
Judicizl notice does not epply Lo facts merely hecause “hey are
known to the Judge to be indispuiablc. They emst fuliill the requirements
of subdivision (2) or subdivision (3)(g) cn {k). Tf a juigs happens to kuow a
faet wlhat 1z not widely enough knovn %o be subject o Judicial notice
under Rule 9, he may not "notice” it.
It is clear wnder existing lav “hat the judze may acotic: the matters
specified in subdivision (2); it is doubtful, however, that he mugt anotice

them. See Varcoe v. lee, 180 Cal. 339, 347 (1919)(dictum). Since sub-

divigion {2) covers wiiversally knovm Tacts, the parties crdlnarily will
expect the judge to take judicial notice of them; the ,julge should not be
periicied to ignhore such facts merely because the parties Tail to make a

Tormal request for Jjudicial notice.

- ~-11-




Subdivision (3)

Subdivision (3) includes both matters of law and Tact. The judge
may take judicial notice ol these matters, even when not requested io de
s0; and the judge is required to notice them if a party recuesis it and
satisfies the reguirements of subdivision (4).

The matters ofrlaw included under subdivision (3} are ones which may
neither be known to the judge nor easily discoverable by him because
the sources &f information are not readily available. However, 1f a party
requests it and furnishes the judge with "sufficient information" for him
to take judicial notice, the judge must dc so 1f proper notice bas heen
glven to the adverse parties. Thus, judiclal notice of these matters of law
is mandatory only if counsel has adequately accepted his responsibility
for informing the judge. If the judge is adeguately informed as to the
law applicable to the case, there 1s ne reason why the simplified precess
of judieial notice should not be applied to all of it, Including such
law as ordinances snd the law of foreign countries.

Although subdivisisen {3) extends judicigl notice to some matters of
law of which courtes de not take Jjudicial notice under existing law, the
wider scope of judicial notice 1s balanced by the assurance that the
mwatter need not be judicially noticed unless adegquate information tn
support its truth is furnished to the Jjudge and to other partles. 1In
addition, the parties are entitled under Rule 10 to a reasonable epportunity
to present information tc the judge relevant to the propriety of taking
Judicigl notlce and to the tenor of the matter to be noticed.

Listed below are the matters that are included under subdivisien {3).

Bule 9 -18-
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Resolutions and Private Acts. Subdivision (3)(a) provides for judicial

notice of the resoluticns and privete acts of the Congress of the United
States and of the legislature of any state, territory, or iossession
of the United States.

The California law on this matter is unclear. Our courts would take
notice of private statutes of this State and the United States under sub-
division (3) of Section 1875 and probably would take judicisl notice of
resolutions of this State and the United States under the pame subdivision.
It is not clear whether such notice is compulsory. It may be that notice
of a private act pleaded in a criminel action pursuant to Penal Code
Section 903 is mandatory, whereas notice ¢f the same private act pleaded
in a civil sction pursuant to Code of Civil Procedure Section 455 is
discretionary.

Although no cases bhave been found, California courts probably would
not take judiclal notice of a resclutiocu or private act of m sister state
or territory or possession . of the United States. Although Section 1875
is not the exclusive list of the matters that will be judicially noticed,
the courts $1d° not iake judiclal notice of a private statute prior to

the enactment of Section 1875. Fllis v. Fastman, 32 Cal. 447 {1867).

Crdinances and Similar legisletive Bnactments. Subdivision (3)(v)

previces for judicial notice of cir legislative encciments of governmental
subdivisicns or agencies of the United States and of any state, territory or
possession of the United States. "he words "legislative enactments” have
been substituted for "ordinances™ in the revised rule so that not only are
oriinances included, but also any similar legislative enactment. Not all

governmental subdivisions legislste by ordinance.

. Bule § . ~-13-
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This subdivision would change existing California law. Under

existing law, municipval courts may take judicial notice of ordinances in

force within their jurisdiction. People v. Crittenden, 93 Czl. App.2d

Supp. 871, 877 (19%9);

Rule ©

People v. Cowles, 142 Cal. Avp.2d Supp. 865 {(1956).
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And an crdinance pleaded in a criminal action pursuant to Pewal Code
Section 963 must be judicially noticed. Cn the other haad, neither the
superior court ner & district court of avpeal will izke Jjudicial notice

of maleipal or county crdinevces. Ios Angszles Counbty v. Bartlett, 203

Cal. App.2d 523 (1¢52); Thompson v. Guyer-Hays, 207 Cal. App.2d 366 (1362);

Becerra v. Hochberg, 193 Czl. App.2d 4231 {13%1). I: sesems safe to assume

that ordinances of sister states and of territoriee and possessions of
the United States would not be judicially noticed under existing law.

Official Acts of the lLegislative, Hrecutive and Judicial Depertments.

Paregraph (c) of subdivision (3) provides for judicial nciice of the
official achts of the legislative, executive, and judicisl Clepartments of
this State and of the United Statesa. This paragraph s not found in the
URE, but it states existing law as found in subdivision (3) of Code cf

Civil Procedure Section 1375. Under this provision, our courts have taken
Judicial notice of a wide variety of administrative and executive acts,

such aB proceedings and reporte of the House Committee on TUn-American
Activities and records of the State Board of Educatlion and a county planning

corpaission. See Witkin, Califormis Evidence § 49 (i958) ané supplement

thereto.

Court Heeords. Paragraph (4} ou subdloision (2) provides for judaleial

notice of the records of the court in which the action or procesding is

pending or of any other court of this State or of =%ie Tmited States. Thios
varagraph is not found in the URE, but it states existing law. lores v.
Ruie -15-
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this point.
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Begulations. Paragraph (&) provides for judicial notice of regulations
of governmental subdivisions and agencies of the United States and of any
state; terrifory, or possessicn of the United States. Notice of certain
regulations of Californis and federal agencies is wmandatory under subdivision
{1)(p). Paragraph (e} provides for notice of California and federal
regulations that are not included under subdivision (1){L) 2nd for notice
of regulations of other states and of territeries and .ogsessions @ of the
United 3tates.

Poth Californis and federal regulations have been judicially noticed
under subdivieion (3) of Code of Civil Procedure Szotion 1875. 18 Cal.
Jur.2d 4p7-4hE,  Although no cases have been found, it is unlikely that
regulations of other states or of territories or ;ggsessions ©f the
United 3tates would be judicially noticed under existing law.

law of Foreign Countries. Paregraph (f)} of subdivision (3) provides

for judicial notice of the law of foreiga countries and governmental
subdivisions of foreign ccurntries. Paragraph {f) should he read in
corncction with Fule 10.5 and paragraph (b) of subdivision {2) of Rule 10.
These provigions retain the substence of our existing law which was
enacted in 1957 upon recommendation of the California Iaw Revision
Comnission. See 3 Cal. Iaw Revision Comm'n, Rep.; Ree. & Studies,
Recommendation and Study at I-1 (1957}

Paragraph (f) refers io "the law" of foreign countries and governmental

subdi—isions of foreign countries. This makes 211 low, in whatever form,
e

Dule ¢



(N

subject to Judicial ootice. Since the law of a foreign country may take a
rnumber of unanticipated forms, 1t s hest not to iimit this paragraph by
a definition of "law.”

Matters of "Common Faowlsdse" and Verifiable Facts. Paragraph (g} of

subdivision (3) provides for judicial notice of matters of common knowledge
within the courts Jjurisdiction that are not subject to dispute. Thle paragraph
states existing California caee law. 18 Cal. Jur.2d 320-4L0, The

California courts hove teken judlcial notice of a wide vaiiety of matters

of commor kmowledge. Witkin, Californis Tvidence 05-€8 (1958).

-17-
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Tarograph {n)} of subdivision (3) provides for judicial notice of
indisputable facts irmedlately ascertairable bty reférence wto sources of
reasonably indisputable accuracy. In cther words, the facts need not be
actually known 1if they are readily ascertainable and indisputable. BSources
of "reasonably indisputable accuracy' include not only treatises, encyclo-
pedias, almanacs, and the like, but also perscons learned in the subject
matier. This would not mean that reference works would te received in
evidence or sent to the jury room. Their use would ke limited to consul-
tation by the Judge and the parties for the purposes of determining whether
or not to take judicial nbtice and to determine the tencr of the matter to
te noticed.

Paragraphs {g) and (h) include, for exampie, facts which are
accepted as established by experts and specialists in the natural,
physical and social sciences if those facts are of such wide acceptance that
to submit them to the jury would be to risk irrational findinge. The
paragraphe ilnclude such matters listed in Code of Civil Procedure Section 1875
as the "geogravhical divisions and political history of the world" and
"the true significance of 211 English words and phrases.” To the extent
that paragraphs (g} and (h) overlap with subdivision (2), notice is, of
course, mandatory uader subdivision {(2).

The:matters covered by parasgraphs {g) and (h) are included in
subdivision {3)--rather than suodivision {2)--because it scems reasonakle
to put the bturden on *the parties to bring adequate information before the
judge if judicial notice is to be mardatory. See subdivision (4) and

comrent relating thereto.

Rule ©
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Under existing California law, the courts take Jjudicial notice of
the matters that are included under paragraphs (g) and (h), either pursuant
to Seection 1875 of the Code of Civil Procedure or because such matters are
matiers of common knowledge and are certain and indisputable. Witkin,

{alifornia Evidence $5-68 (1958). Notice of these matters is probably

nov compulsory under existing law.
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Subdivision (4)

This subdivision provides that the matters specified in subdivision
{3) must be judicially noticed by the judge if a party (a) requests it,
{b) provides the judge with sufficient information, and {c¢) gives the
adverse parties such notice i e roguest as I8 meoi’ied in e shdidision.
The substance of the URE notice requirement has been retained, but it
has been rephrased so that the judge is not reguired to make an initial
determination as to the time and form of notice in each case. Under the
revised rule, the person requesting judlcial notice must give each adverse
party such notice through the pleadings or otherwise as will erable him
to prepare to meet the reguest. In cases where the notice given does not
satisfy this requirement, the judge may decline to take Judicial notice. A
gomevbat simllar potice 4o iNe alverse mariies is reguived wier subdivision ()
of Section 1675 when a request for judieial notice of the law of fareign
countries is made. Subdivision (&) of Rule 9 broesdens this exiating
requirement to cover all matters specified in subdivision (3) of Rule 9.
The notice requirement is an important one, since under Rule 11
Judicial notice 1s binding on the jury. Accordingly, in cases where a
question arises as to whetﬁer judiciél notice should be taken or as to
‘the tencr of the mattér to be roticed the adverse parties should be given
ample rotice and epportunity to oppose the taking of judicial nctice or
tc present information relevant to the tenor of the matter to ve notilced.
On the other hand, since subdivision (3) relates to a wide variety
of facts and law, the notlice requirement should be administered with

flexibility in order to insure that the policy behind the judicial notlce

rules is properly implemented. In many cases it will be reasonable to expect

Rule ¢ ~20-
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notice to te given at or tefore the time of the pretriel conference. In
other cases, certain facts or law of which the judge should take judicial
notice may come up at trial. Subdivision (4) merely requires reasonable
notice, and the reasonablerness of the notice given will deperd upon the
circumstances of the particular case. Moreover, subdivision (3) provides
that notice may be taken of all facts and law included therein without
request by & party. Thus, the Judge is avthorized to take judiclal notice
even if notice has not been given to the adverse parties. He should not

refuse to take judicial notice by virtue of a strict interpretation of the

nocxce requirement widceh is inteuded-zs a safeguard aid ncs as a rizid tar:

but, whenever the judge takes judicial notice under subdivision (3), the
party adversely affected should be glven a reasonable opportunity to
present Information as to the proprilety of taking judicial notice and as

to the tenor of the matter to be noticed (Rule 10).

What will be "sufficient information" to enable a Jjudge "proverly to

corply with"a request to Judicially notice z matter specified in subdivision

{3) will depend on each case. Rule 1{2) provides that the judge may

consult and use any scurce of pertinent information and is not bhound by the

exclusionary rules of evidence, but subdivisions (3) and (k) of Rule 9 do

not define what is "sufficient information.” That will vary from case to ca

While parties will understandably use the best evidence they can produce

under the circumstances, mechanical requirements, ill-suited to the individual

case, should be avelded. In particularly complicated cases, the Judge might

Justifiably feel that expert testimony 1s needed to clarify especially

difficult problems. In any event, subject to the provisions of Rule 10, he

ray consult experts and other szources not presented to him by the parties.

Ruls 9 w2l
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Subdivision (5)

Thie subdivision makes clear that judicial notice may not be taken
of any mavter unless authorized or required by atatuie. Judicial notice
may nob te taken-of & mwaticr uxnless it is listed in Fule 9 or in scme other
statute. By way of contrast, the principal judicial zetice provision found
in existing law--Code of Civil Procedure Section 1875--does not limit Jjudicial
notice to matters specified by statute; and judicial notice has becn taken of
various watter not so specified, the principal ncn-statutory watters subject
to judicial notice belng metters of ccmmon knewledge which are certain and

indisputable.

Subdivision (5) should not be thought to prevent courts from consider-
ing whatever materials are appropriate in construing statutes, determining
constitutional issues, and formulating rules of law. That a court m&y take
note of legislative history, discussions by learned writers in treatises
and law reviews, and similar mgterials is inherent in the requlrement that
it take notice of the law, for in many cases the meaning and validity of
statutes, the precise nature of a common law rule, or the correct inter-
pretation of a constitutional provisiocon can be determined only with the

help of such extrinsic aids. Cf. People v. Sterling Refining Co., 86 Cal.

App. 558, 564 {1927 M statutory authority to notice "public and private acts"
of legislature held to authorize examination of legislative history of

certain acts). Rule 9 will neither broaden nor limit the extent to which

Rule 9 _2p.
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a court may resort to extrinsic aids in determining the rules of law it is

reguired to note.

-t
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RULE 1G. DeTERMINATICH AS TO PRCPRIETY OF TPAKIRG JUDICIAL NOTICE ATD
TERCGR CF MATTER NCGTICED

(1} Before determining whether to take judicial notice of any watter

specified in suhdivision {3) of Rele 9, the judge shall afford each parsy

'C;‘

reascracle opportunity to preseat to him information relevant to the pro-

priety of taking judicial notice of [a] the matter [ewx] ; and, before

determining the tenor of any matter specified in subdivision (3) of Rule 3,

the judge shall afford each party reasonable opportunity to present to him

i_} rretion relgvant to the tenoir of the matier to be noticed.

(2) 1In determining the prooriety of taking judicial notice of a matter

or the tenor thereof [;] :
() [$he-judge-mey-senrguii-and-use] Any source of pertinent information,
including the advice of persons lzarasd in the sul ect dabuer, pay be consult-

ed ¢ use., wiether or not Iurnished by a party [y-me-=]

(b) In cases falling within naragraph (£) of subdivision (3) of Rule 9,

if the judge resorts tc the advice of persons learned in the subject matter,

such advice, if not received in open court, shall e in writing and made a

part of the record in the action or proceeding.

£x9] (¢} No exclusionary rule except a valid claim of privilege
shall apply.
[{3)--If-iba-inforration-possessed-hy~-ov-readily-availakle-to-the-judges
whether-ax-not-furaished -by-she-pariiesy-fails-is-eoavigee-nim-thai-g-matiey

E-ig-ipsufficiept-te-emablie-him-i5-gesice

Ho

failg-etearlr-within-Rule-Qs-avr-if-
the-matier-judieiallys-he-shatl-desline-te-take-judieial-notice-shereof ]
[£53--Ia-apy-event-the-desermiration-either-by-judieial - netice-or-£rYon
evidenee-of-the-gpplieakilisy-and-tke-tenar-of-any-patier-of- cormen-1avy-e0h-
ssitusiopat~1avy -or-ef-asy-siatutey~orivaie-aet -« veseiniion; -erdinaree-evw

1

weguiaiiog-faltiing-vithia~Rule-C--shasl-re-a-Baster-Ffer-the- judge-and-80%
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COMMENT

Subdivision {1), This subdivision guarantees the parties

a reasonable opportunity to present information to the judge
as to the propriety ¢ taging judicial notice and as to the
tenor of the matter to be noticed. The UBE provision has been
revised to limit its application to matters specified in sub-

ivision (3) of Bevised Rule 9, forr it woul? not be practicavle to

make Rule 10[{1) aonlicablse to subdivisicons(1l) and (2} of Revised Rule Q
wWhat constitutes a "reasonable opportunity to present

information' will depend on the importance of the matter to

the case and the complexity of the matter. For example, in a

case where therg is no dispute as to the existence and validity

cf a city ordinance; no formal hearing wguld be necessary to
determine the propriety of taking judicial notice of the ordinance
and of its tenor. But where there is a complex question as to th2
tenor of the 1awmof a foreign country applicable to the case,

the granting of a hearing under subdivision (1) would be manda-
tory. The New York courts have so construed their judicial notice
statute, saying that an opportunity for a litigant to know what
the deciding tribunal is considering and to be heard with respect

to it is guaranteed by due process of law. Arams v, Arams, 182

Misc. 328, 182 Misc. 336, 45 N.Y.S.2d 251 (Sup. Ct. 1943).

Subdivision (2). Since one of the purposes of judicial

notice is to simplify the process of proof-making, the judge
should be given considerable latitude in deciding what sources
are trustworthy. This subdivision ' pernits the judge to use
any source of pertinent information, including the advice of
persons learned in the subject matter. As revised, it probably

-25-
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restates existing law as found in Section 1875 of the Code of
Civil Procedure. See Research Study, pp. 24-26.

if the judge resorts to the advice of experts to assist him
in determining the law of a foreign country, subdivision (2)
requires thatv such advice, if not received in cpen court, be in
writing and mads a part of the record. This requirement is based
on a similar requirement found in Section 1875. Because foreign
law may be based on concepts alien to our judicial system, the
extra~-judicial acdvice usedﬁby the judge in takingz judicial notice
of foreign law should be made a matter of record so that it will
be available Tor examination by the parties and by the reviewing
court on appeail.

Subdivision (3). This subdivision has been deleted. To

the extent it merely repeats the principle of sufficiency set
forth in Revised Rule 9{L}, subdivision {(3) is unnecessary dupli-
cation. To the exteni that it makes Rule 9 an exclusive list

of matters that may be judicially noticed, it is unnecessary
since that principle has been more clearly stated in subdivision
(5) of Revised Rule 9.

Subdivision {/4). This subdivision has been deleted as

superfiuvous. The principle is well established that matters of
law are for the judge, not for the jury:; and under Rule 11 any
matter judicially noticed which would otherwise have been for

determination by the jJjury must be accepted as a fact by the jury.

Rule 10 -26-
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HULE 10.5. PROCELURE WHEW JUDCE THARIT TQ DETGRMINE WEAT FOREIGH TAW IS.

If the judge is unable to devernine what the law of a forel oountr
LS JI0E ! C £1 ¥

or a governrental subdivision of o foreign country is, he say, asg the ends

-

of Justice require, either (a) a.ply the law of this State if he can do so

consigtently with the Conmstliuiion of this Siate and of the United States

or {h) dismiss the action or proceeding withoul prejudice.

COMYENT
This rule restates existing California law as found in
the last sentence of Code of Civil Procedure Secticn 1875.
The rule continues in effect statutory language enacted in
19537 upon recommendation cf the California Law Revision
Comnission., See 3 Cal. Law Hevision Comrfn, Rep., Rec. &

Studies, Recommendation at I-6 (1957).

duie 10.5 -27-
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RULE 11. Instrueting-sne-Trier-of-Faet-as-te-Masier-Judicially-Hesiced. ]

HOTING ¥OR RECORD MATTER JUDICIALLY MOTICED; INSTRUCTING JURY,

(1) If 2 patter judicialily uotized is other than {ihe-cemmon-lav-es

{1) of Rule 9, the judpe shall at the earliest practicable time indicate for

the record the matter vwhich is judicially noticed and the tencr thereof.

(2) I® [$we] a matter judirially noticed is one vhich would otherwise

PR r

the jury, toe judge may and upon roguest shall insoiwey $hs (Srfepesfolho”

faekt] Jury to accent as z fact the maiisr so nobiced.

COMMENT

Subdivision (1). This subdivision requires that the judge

at the earliest practicable time indicate for the recerd s

matter which is judicially noted. However, matters of law
Jjudiclally noticed under subdivision {1) of Rule 9 are not
included within this requirement, The requirement is imposed

in order to rrovide the barties with an adequate oppertunity to
try their case in view of the fact noticed., 1In addition, needliess
dispute sometimes results from the failure of the Judge to put

in the record matters which he has judieially noticed. No
comparable requirement is found in existing California law.

Subdivision {2)., This subdivision makes matters judicially

noticed binding on the Jury. It makes clear that there is no

right to introduce evidence disputing the fact as noticed by the
Judge. The subdivision is limited to instruction on a matter that
would ctherwise have been for determination by the jury: instruction

Rule 11 28
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of juries on matters of law is not & matter of evidence and is covered by the
general provisions of law governing instruction of juries. Subdivisicen (2)
states the substance of the existing law as found in Cods of Civil Frocedure

Section 2102. See People v. Mayes, 113 Cal. 618, 624-625 {1536).

Under sucdivision (2), the judge need not instruct the jury unless re-
quested. This revision of the URE rule is intended to avoild time consuming

and unnecessary instructions.

Rule 11 -2G-




RULE 12. JUDICIAL HCTICE TN PRCCEZDIMNGS SUBSEQUINT TC TRIAL,

{1) The failure or refusal of the judge to take judicial notice ¢f a
matter, or to instruct the [%wier~sf-famet] jury with respect to the matier,
[sks32] does not preclude the judge fronm taking judicial notice of the metter
in subsedquent proceedinges in the action.,

[£R)~-The-rulings-ef-the-judge~uuder-Rules-Dy-19-ané-11-ave-subjest-4o

[£33--The-revieving-eeurs-in-iis-diserotisn-May-tako-judicial-aatice~af
aRy-gFatier-speaified~in-Rule-Srvhetler-ar~neb-~iudieinkiv-notiacd -by-the-judge- ]

{(2) The reviewing court shall judiclally notice, in the manner provided

by svbdivisicn (2) of Rule 10, any ratter specified in Kule 9 that the judge

wes obliged to notice. In other ceses, the reviewlng court may notiece matters

specified in Nule 9 in its discretion and has the same powers as the judge

wnder Rule 10.5,

[£53] (3) Before taking judicial notice under this rule of a matter

gpecified in subdivision (3) of Rule 9, the [A]) judze or [a] reviewinz court

taking judicial notice [umdex-Parsgrsph-{i}-e¥-{3J-ef-skis-»ule] of a matter

not theretofore so noticed in the action or proceeding shall alford the

parties reasonable opportunity to present information relevant to the pro-
priety of taking such judicial notice and to the tenor of the metter to be

noticed.

Rule 12 -30-
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COMMENT
Rule 12 sets forth a separate set of rules for the taking
of judicial notice in proceedings subsequent to trial and in
aprellate proceedings.

Subdivision (1), This subdivision provides that the

failure or even the refusal of a judge to vake judicial notice
of a matter at the trisgl does not bar the trial judge, or
another triagl judge; from taking judicial notice of that matter
in a subsequent proceeding, such as a moticn for a new triasl
or the like. Although no CSalifornis cases have been found,

it seems safe to assume that the trisl judge has the power

to take Jjudicial notice of a4 matter in subsequent proceedings,
since the appellate court can properly take julicial notice

of any matter of which the trigl court could properly take
judicial notice., 3ee Feople v. Tossetti, 107 Cal. ipp. 7, 12
(1930).

Subdivision (2). Subdivision {2} of the revised rule

reguires that a reviewing court take judicial notice of any
matter which the trial judge was obtliged to notice. This means
that the matters specified ir subdivisions (1) and (2) of Rule 9
must be Jjudicially noticed by the reviewing court even though
the trial court did not take judicial notice of such matters.
The matters specified in subdivision (3} of Rule 9 must alsc
be judicially noted by the reviewing court if an appropriate
request was made at the trial level. See Rule 9{4).

Haying taken judicial notice of such a matter, the reviewlng
court may or may not apply it in the particular case on appeal.

Rule 12 -31-




The effect to bz given to matters judicially noticed on apneal,
where the question has not beern raised below, depends on factors
that are not evidentiary in character and are not mentioned

in these rules. For sxample, the appellate court is required
to notice the matters of law mentioned in kRule 9{1}: but it
may apply the doctrine that an error which the appellant has
"invited® is not reversible error, or the doctrine that points
not urged in the trial ccowrt may not te advanced on appeal,

and refuse to apply the law to the pending case. But these
principles d¢ not mean that the appellate court does not take
Judicial notice of the appiicable law; they merely mean that
for reasons of policy governing appellate review, the appellate
cocurt may refuse to apply the law to the case before it.

Subdivision (3). Subdivision (3) of the revised rule

provides the parties with the same procedural protection when
judicial notice is taken in proceedings subsequent to trial as
is provided by subdivision {1} of Revised Rule 10.

Deleted Provisions of URE Rule. Subdivision {2) of the

URE rule has been deleted as unnecessary. The principle of
this subdiyisioa is well established by existing case law. See
extensive annotations to Code of Civil Procedure Section 1875
in West?s Anno. Calif. Ccdes and Deering's Anno. Calif. Codes.
No comparable provision in ircluded in existing law or in
other URE ruiles,

Subdivision (3) of the URE rules also has been deleted.
This subdivision is superseded by subdivision (2) of the

revised rule.
Rule 12 - 32-
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AMINDMENTS AND REPEALS COF EXTSTING
STATUTES

Set forth telow is a list of existing statutes relating to judicial
notice that should be revised or repealed in light of the Commission's
tentative recommendation concerning Article II {Judicial Notice) of the
Uniform Rules of Evidsnce. The reason for the suggested revision or zepeal
is given after each section. References in such reasons to the Uniform Rules
of Evidence are to the Uniform Rules as revised by the Commission.

Civil Code

Section 53 should be revised to read:

53. {&} PBvery provieicn in a writtea instrument relating to real
property which purperts o forbid or restricet the conveyance, encum-
brance, leasing, or mortgaging of such real property to any perseon of
& specified race, cplor, religion, ancestry, or national origin, 1s
void and every restriction or prohibition as to the use or occupation
of real property btecause of the user's or occupler's race, color,
religion, ancestry, or natiomal origin is wvoid.

{(b) Every restriction or prohibition, vhether by way of covenant,
condition upon use or occupation, or upen drahsfer of title to real
property, which restriction or prohibition directly or indirectly
Yimits the acquisition, use or occupation of such property because
of the acquirer's, user's, or occupler's race, color, religion,
ancestry, or nmational origin is wvoid.

(c} In any action to declare that a restriction or prohibition
specified in subdivision (&) or (b) of this section is void, the court
[Emy-take] takes judicial notice of the recorded instrument or instru-
ments containipg such prohibitions or restrictions in the same manner
that it takes judicial notice of the matters listed in supdiwvision (3)
of Rule 9 of the Revised Uniform Rules of Evidence.

This revision makes the procedure provided in Rules $-12 applicable when Jjudi-
¢ial  notice is taken of a mwauster gpoeified in subdlision {c) of Section 5%.

Code of Civil Procedure

Section 433 should be revissd to read:

433. When any of the matter enumerated in Section 430 do not
appear upon the face of the complaint, the objection may be taken by
answer; except that when the ground of demurrer 1s thet there is
another action or proceeding pending between the same parties for the
same cause [5] and the court may take judicial notlce of [ether-aztisss




)

)

Rule

end-proecedings-pending-in-the same-eourds -or-in- other-eourss- of-the
Btate;-and-for-this-purpose-only] the other action or proceeding under
Article II of the Revised Uniform Rules of Evidence, an affidavit may

be filed with the demurrer |[%e-establiish] for the sole purpose of
establishing such fact or [imveke] invoking such notice.

This revision is necessary tc conform Section 433 to Rule 9{3){d) and

9(4).
Section 1827 should be revised to read:

1827. TFCUR KINDS OF EVIDENCE SPECIFIED, There are four kinds of
evidence:

1. [The-knewledge-of] Matters judicially noticed by the Court;

2. The testimony of witnesses;

3. Writings;

4, Other material objects presented to the senses.

This revision is necessary to conform Section 1827 to the language used

in the revised URE article on Judicial notlce.

Section 1875 provides:

1875. JUDICIAL NOTICE. Courts take Judiclal notice of the.
following:

1. The true signification of all English words and phrases, and
of alt legal expressions;

2. Whatever is established by law;

3. Public and private official acts of the leglslative,
executlve and Judicizl departments of this State and of the United
States, and the laws of the several states of the United States and
the interpretation thereof by the highest courts of appellate juris-
diction of such states;

L. The law and statutes of foreign countries and of political
subdivisicns of foreign countries; provided, however, that to enmable
& party to ask that judicial notice thereof be taken, reasonable notice
shall be given to the other parties to the action in the pleadings or
otherwise;

5. The seals of all the courts of this State and of the United
States;

6. The accession to office and the official signatures and seals
of office of the principel cfficers of government in the legislative,
executive, and judiecial departments of this State and of the United
States;

7. The existence, title, nationsl flag, and seal of every state
or sovereignh recognized by the executive power of the United States;

8. The sesls of courts of admiralty and maritime jurisdiction,
and of notaries public;
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9. The laws of nature, the measur- of time, and *the geographicol,
divisions and poiitical history of the vorld.

In all these cases the court may resort to its ald to appropristu-
books or documents of reference. In cases arising under subdivisic: 4
of this section, the court may also resort to the advice of persons
learned in the subject maiter, which advice, 1If not received in open
court, shall bz in writing and made a pert of the record in the action
or proceeding.

If s court is unable 5o determine what the law of a foreign county
or a politicrl subdivision of a foreign county is, the court may, as
the ends »f justice require, either apply the law of this State if it
can do so consistently with the Constitutionz of this Stete and of the
United States or 4l.:dss the sction without vrejudice.

Tals seciion should he repealed. Each portion of this section is

superseded by the portion of the URE indicated below.

Section 1875 URE

Portion of subdivision (1) relating Superseded by paragraphs {(g) and (h)
to "true significaticn of all of subdivision (3) of Rule 9
English words and phrases” '

Portion of subdivision (1) relating Superseded by subdivision {1} of Pule ©
to "lagal expressions” end all of and parasgraphs (a}, (b), (¢), (3),
subdivision {2) (e), and (f) of subdivision {3} of

Rule 9

Subdivision (3) Superseded by subdivision (1) and
subdivision {3) (a), {c}, and (&)
of Rule 2

Subdivision {4) Superseded by subdivision (3) (#) an

subdivision (4} of Rule 9

Subdivision (5) Superseded by the Tentative
Recuitiendation on Authentication
and Content of Writings

Subdivisions (6) an® {7} Tre portions relating to official
signatures and seals are superseded
by the Tentative Recommendation on
Authentication and Content of
Writings. Balance is superseded
by paragraphs (g) and (h) of sub-
division (3) of Rule 9

Subdivision {8) Superseded by the Tentative Recom-

mendation relsting to Authentication
and Content of Writings
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Section 1875 URE

Subdivision {9) Superseded by sublivision (2) and
paragraphs (g) and {(h) of sub-
division {3} of Rule 9

Penultimate paragraph Superseded by subdivision (2} of
Rule 10
Iast paragraph' Superseded by Rule 10.5

Section 2102 should be revised to read:

2102. QUESTIONS OF LAW ADDRESSED TQ THE COURT
A1l questions of law, including the admissibility of testimony, the
facts preliminary to such admission, and the construction of statutes
and other writings, and other rules of evidence, are to be decided by
the court, and all discussions of law addressed to it. [Whemever-itke
kaewledge-ef-the- eouri-is;y~by-this-ecdey-zade-evidenee~af-a-faety-the
eeaT*—is-%e-aeela?e-saeh—knewleﬂge—te—%bs-5ury;-vha-a¥e-heuﬂd—ta-aeeegé
EX-4

The deleted portion of Section 2102 is superseded by subdivision {2} of
Rule 11,

Corporations Code

Section 6602 should be revised to read:

6602. In any action or proceeding, the court [skalil-sake] takes
judicial notice [witheut-proef-in-eeurt-of-the-Constitution-and-statutes
applying-te-foreigr-eorperationsy -and-ary-interpretaticn~-thereef;-the
seals-of-State-and-state-cfficialo-ond-notarieg-publiey~aznd], in the same
manner that it takes judiclal notice of the matters listed in subdivision
(3) of Rule 9 of the Revised Uniform Rules of Evidence, of the official
acts affecting corporations of the legislative, executive, and judicial
departmente of the State or place under the laws of which the corporation
purports to be incorporated.

This revision makes the procedure provided in Rules 9-12 applicable to
the matters listed in Section 6602, The portion of Section 6602 which has
been deleted is unnecessary because it duplicates the provisions of Rule 9.

Government Code

Seection 34330 provides:

34330. Courts shall take Judicial notice of the organigation and
exinrtence of citics incorporated pursuant to this chapter.
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This secticn should be repealed It is superseded T Rule ${3) and
(%).
Penal Code
Section 961 should be revised to read:
961. TNeither presumptions of law, nor matters of which judicial

notice is avthorized or required 10 be taken, uneed be stated in an
accusatory pleading.

This revision makes clear that matters that will be judicially noticed,
whether such notice Is mandatory or discretionary, need not be stated in an
accusatory pleading.

Section 963 should be revised to read:

963. In pleading a private statute, or an ordinauce of a county
or & municipal corporation, or & right derived therefrom, it 1s
sufficient to refer to the statute or ordinance by its title and the
day of its passage, and the court must thereupon take judicial notice
thereof in the same manner that it takes judicial notice of matters
listed in subdivision (3} of Rule 9 of the Revised Uniform Rules of
Evidence.

This revision rakss the procedure provided in Rules 9-12 applicable
when judicial notice is taken of a matter listed in Section 963. Note
that, notwithstanding Rule 9(4), notice is mandatory if the private statute

or ordinance is pleaded by reference to 1lts title and the day of its passage.




