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) 8/16/63
Memorandum No, 63-38

Subject: 21964.Annual Report

In order to preserve our good relationship with the State
Printer, it is essential that we submit the copy for our 1964
Annual Report to him as soon as possible, Attached i3 a proposed
draft of the 1964 Annual Report.' We will work this draft over
to correct technical errors {such as form of eitations, etc.)
before sending it to the printer.

¥We plan to include this annual repeort in Bound Volume ﬁo. he
By doing this, we aveid printing the legislative history twice~-
on¢e in the bound volume and once in an annual report. For this
reason, we have dated the report December 31, 1963--the last day
of the year covered by the report and the bound volume.

The first portion of the ;964 Annual Report follows closely
the form used in the previous annual report, For your convericnce
in determining the changes we propose to make, we have marked
the changes on the printed pages of the last annual report. We
retained the type used to print the last annual report so we
will make a significant saving to the extent we can use the same
type without making e¢hanges.

The following policy matters should be considered in connec-
tion with the annual reports

{1} We propose to include the special reports made by the
legislative committees on Senate Bill No. 42 (twe reports--you
have already received these) and the special report made on
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Section 152 of Senate Bill No, 43 (copy attached). We can use
the type used to print these reports in the Journals so we will
not incur any substantial cost in including this material in |
our annual report. Since many persons do not purchase the
Journals, the inclusion of this matieral in our annual report
will make the material generally available to interested persons.

(2) Please examine the first portion of the report (printed
pages) for proposed revisions, deletions and additions.

{3) We have included (pages 13-20) a detailed statement of
the amendments made to Senate Bill No. 42. 1In view of our
printing costs, this statement might be cmitted and only the
material on page 12 would be contained in the report. We suggest.
however, that we include pages 13-20 in the report, for it is a
convenient statement of the changes made after Senate Bill No.

42 was introduced. The special reports of the legislative
committees on Senate B;ll No. 42 do not indicate the changes
made; they merely contain rgvised comments and new comments for
the various sections in Senate Bill No. 42.

(4) Please note the explanation of the Assembly amendment
to Section 810.2 (paragraph {1) on page 13 of the report).

(5} Please note paragraph (25) on pages 17 and 18,

(6) Please note paragraph (11) on page 23.

(7) Please note paragraph (1} at the top of page 25.

(8) Please note the discussion of S.B. 46 {motor vehicle

liability) on pages 25-26,




{9} We will submit the revised portion of the réport
dealing with unconstitutional statutes to you for approval
in January 1964. (This is covered by last two pages of proposed
report.)

(10) The typewritten introductory portion of the part of the
report on Calendar of Topics Selected for Study (page 8) should
be revised to read:

During the year covered by this report, the

Commission had on its agenda the topics listed

below, each of which it had been suthorized and

directed by the Legislature to study. The Commission

proposes to continue its study of these topiecs.

If this revision is made, we can continue to use the same
type in each subsequent report. 'ﬂpart from this consideration,
we believe the revision will improve the report.

Respectfully submitted,

John H. DeMpully
Executive Secretary
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REPORT OF THE CALIFORNIA LAW REVISION
COMMISSION FOR THE YEAR #962
FUNCTION AND PROCEDURE OF COMMISSION

The California Law Revision Commission consists of one Member of
the Senate, one Member of the Assembly, seven members appointed
by the Governor with the adviee and consent of the Senate, and the
Legislative Counsel who is gx officio a nonvoting member.!

The principal duties of the Law Revision Commission are to:

(1) Examine the common law and statutes of the State for the
purpose of discovering defects and anachronisms therein.

(2) Receive and consider suggestions and proposed changes in the
law from the American Law Institute, the National Conference of Com-
missioners on Uniform State Laws, bar associations and other learned
bodies, judges, public officials, lawyers and the public generally.

(3) Recommend such changes in the law as it deems necessary to
bring the law of this State into hermony with modern conditions.*

The Commission is required to file a report at each regular session
of the Legislature containing a calendar of topies selected by it for
study, listing both studies in progress and topics intended for future
consideration. The Commission may study only topics which the Legis-
lature, by concurrent resclution, authorizes it to study.®

Each of the Commission’s recommendations is based on a research
study of the snbiect matter eoncerned. Most of these studies are under-
taken by specialists in the flelds of law involved who are refained as
research consultants to the Commission. This procedure not only pro-
vides the Commission with invaluable expert assistance but is sconom-
jeal a3 well because the attorneys and law professors who perve as
research consultants have already acquired the considerable backgrou.nd
necessary to understand the specifle problems under consideration.

The eonsultant submits & detailed research study that is given careful
eonsideration by the Commission. After making its preliminary deei-

gions on the aubject he Gommiuion dxstnhutes a tenta' T

Comments on the tentative reeommendatmn are eonmdered by the
Commisgion in de ining what report and recommendation it will
ginlature AWhen the Commission has reached a con-

1 8s0 Cal, tats, 1958, Ch. 144E, . 3008 ; CaAL, Govr. Covm §§ 10300-10840. And sse Cal.
bau. 1060, Ch. 81, p, 411, which :ra!rhu Bection' 10208 of the
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108 CALITORNIA LAW REVISION commss:oﬁé "2:-4{’““‘1'4" lta.

~deaft of- any-hgmh!t/'

Lt
tuate-the- recommendnﬁms'*‘l‘hmmphhtmﬁmtnhutad to the Gover-
nor, Members of the Legislature, heads of state departments and a
substantial number of judges, distriet attorneys, lawyers, law professors
and law libraries throvghout the Btate.® Thus, a large and representative
number of interested persons are given an opportunity to study and
comment npon the Commission’s work before it is submitted to the
Legislature. The annunal reports and the recommendations and studies
of the Commission are bound in a set of volumes that is both a perma-
nent record of the Commission’s work and, it is believed, a valuable
contribution to the legal hterature nf the State

) " X
pfed to be revised or that the topic was one no
e Commisgion,
¥7 bills and two proposed constitutional amendments,

e 00mnus510n to effectuate ita recommendations, have been
pr_g_nted to the islature, Tlharbpeos of these bills became law— -
three in 1955, seven 1n 1957, thiftéen in 1959, mEpt eight in 1961,° One /344
proposed constitutional amendment favorably voted upon by 1969 i, n?
Legislature, was approved and ratified by the people in 1960. o

4 Qceaslonaily one or mors members of the Commisglon may not joln in all or part of
B recommendgtion gubmittad to the Legislature by the Commisslon.
'Eea CarL, Govr, Copr
$Cal. Stats, 1956, Ch. 9! p. 1400 and Ch. 877, p. 1404, (Revlulnn of varlous sections
of the Education Code relating to the Public dchool 5
Cal. B 1965, Ch 18! p. 8193, (Revigion of Frobate Bections &40 to #d8—
setting eelde of ente tea,)
T Cal, Btats, 1967 Ch 102, p. 874, (Hilmination of obsolete provisions In Penal Code
Hectiona 1377 and 1!1’8)
Cal. Stats, 1957, Ch. 139, p. 738. %Mulmum perlod of confinemsnt In a county jail)
Cal. Btata, 1967, Ch. !4'. p. 903, (Judlicial notice of the law of foreign countries.)
Cal. Stats. 1067, Ch, 468, p. 1808, {Rauodiﬂcaﬂon of Fish and Games Code.)
Ca.l Btn.tl. 19567, Ch. 430, p. 1620. (Rights of surviving spouse In property aoquired
decedant while domicilad elsewhars.)
Cal lt.au. 1857, Ch. 5490, p. 1589 (Notice of application for attorney’s fees and costs
In domestic relations actio ;
Cal. Btata. 1987, Ch. 149! p. IE i Bringing new parties into olvil actiona )
#Cal, Btats, 1868, Ch. 1 ctrine of worthler title.)
Cal, Stats, 1959, Ch, iﬁi. D, :40!. (Effectlve date of an order roling on motlon for

new trial.)
Cal. State. 1960, Ch. 489, p. 2404, (Time within which motion for new trial may be

made. )
Cal, Btata. 1960, Ch. 470, p. 3405. {Buspension of absoluie power of allanation.)
Cal. Btats. 1959. Ch. 500, . 3441, (Procedurs [or appointing guardianas. )}
Cal. Stats. 1!59 Ch. & p. 3“3. (Codlﬂeatlon o! hwu relu.tlnt to grand jurles.)
Cal, Stats. 1859, Ch. sza’ &u futurs adyatces
Cal. Bitsts, 1959 Ch. 1 113 » 1115 a.nd 134-1133. PR 41“-4156 {Pressntation
of claima ubllc antitiea,)
* Cal, Biuts, 158 Ch 81, . 1540, I:Arhltrltion.}
Sat Bt 19%{ " uié :s‘%?muf"ﬁ“mmﬁﬁt Troparty righte 3 perty
N nter vivos mar pr r n
acquired while dnmlm.ladn' slsawhere.) pro
Ca.l. Stats, 1961, Ch. 457, p. 15887, (Eurvlval of actlonn.)
Cal, Hista 1961, Ch, 1513, . 3439, {Tax spportionment in sminent domain proosed-

ca.lngtnts. 1861, Ch, 1613, p. 3441, (Taking possssslon snd passage of title in ami-
Gal.mgttagl. lllé‘lprgh 181"' 2460, (Rovision of Juveail optl
D. n uvenils Court La
substazice of 'two bills drattsd by the Commission 1o Sestaate 1op remmrig, the
tions on thiy mublect.)
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Dacimbar 31,

PERSONNEL OF COMMISSION
As of |Swmmerg:®, 1963, the membership of the Law Rgvision Commis-

a1on 183 . Pores sapires "q
Herman F. Selvin, Los Angeles, Chairman . October 1,W€I GED,
John R. McDonough, Jr., Stanford, Vice Chofrmen Octnber.l. w———@

Hon. James A, Cobey, Merced, Senate Member. o coeeeee
0 D) Avsombiy Member__

oseph A. Ball, Long Beach, M ember

October 1, 1968
October 1, $0a%——{1F&

Jemen R. Bidwards, S8an Bernardino, Member e

" Richerd H. Keatinge, Los Angeles, Member October 1, 1HE--— 19 i'T}
8ho 8ato, Berkeley, Member Qctober 1, 1065 Lot
Thomaz H. Stanton, Jr., Ban Francisco, Member __ . - Octoher. 3., 1965

Angns . Morrison, Sacramento, ex affvio M ember
* The leglalatlve members of the Commission serve at the pleasure of the appointing
hd Thpgwaélalatlve Counsel in 62 officlo a nonvoting membar of the Commission.

Pearce Younj.' N,P_;a

On July 1, 1963, the position of Exscutive Séoretazy
of the Commisaion becans a full tims position. Previously,
the Exscutive Secretary devoted 80 per cent of his time to
Commi exion work and 20 psr_cent of his time to service as
& meuber of the law faculty of Stanford University. This
change reflscts the expansion of the Commission's program
over the past severcl ysars and the redlization, which thias
developmnt has brought, that the Exsoutive Secretary is
required to devote his full time to Commission activities,

Iy
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SUMMARY OF WORK OF COMMISSION  (,, _

o s

Duri OB the Law Revigion Commission waa engaged in et
prigelpal tad = - m/ﬁz; /e ::':f'am P%

ﬁrWork on various :::; given to _the Commission by the % the J'.'eyz: o Crrre
Legislature, ™2 ommission congidered several other
topics on its eurrent a.genda of studies, the Commission hag de- 702
voted substantially sll of its time during IER e study o B
sovereign or governmental immunitym— \€
A study, made pursuant to Section 10831 of the Govem we 'AaPtCS‘,. ()
Code, to determine whether any statutes of the State have been @.) fhe,
held by the Supreme Court of the United States or by the Su- * e -ﬂ.—... A,
preme Court of Califopnia to be unconstitutional or to have been ’ d
jmpliedly repealed ® '

The Commission held m‘ﬂvﬁay meetings and ﬂvé three-day
meetings in WS- /763,

2% e R
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CALENDAR OF TOPICS SELECTED FOR STUDY
STUDIES IN PROGRESS

| In addition to the topics included in the legislative program of the GomaissionJ
the _Cozmission during 1963 had on its agenda the topics listed below, each of which

it had been authoriznd and directed by the Legislature to sbudy.

{
Studies Which the Legislature has Directed the Commission to Make.w /}f
1. Whether the law of evidence should be revised to conform to the f'
Uniformm Rules of Evidence drafted by the National Conferenee @ 00—
of Commissioners on Uniform State Laws and approved by it at ‘ wln-.ck the Cgm‘,\sgf
its 1953 annual econference. : will goi linue & ,’;

2. Whether the law respecting habeas corpus proceedings, in the trial
and appellate courts, should, for the purpose of simplification of

procgdure to the end of more expeditions and final determination e
>_uf the legal questions presented, be revised. IR ? i ‘\

. Whether an award of damages made to a married person in & 5 s
( personal injury action should be the separate property of such o e
married person. Eﬁ % g 5’
( [A . Whether a trial court shonld have the power to require, as & con- o & E g. -4
{/‘ dition of denymg a motion for a new trial, that the party opposmg E @ 2"
— the motion stipulate to the entry of Judgmeut for damages in B, o
excess of the damages awarded by the jury. By 5
= . Whether the laws relating to bail should be revised. 5!2( _ﬁ_ Y i
(=T L
Sindies Authorized by the Legislature Upon the Recommendation __(\g/J - 5 ;
of the Commission T ® B = .E
. ‘1, Whether the jury should be authorized to take a written copy of §‘ g B
& the Qnm%mctions into the jury room in eivil as well as “S g
“eriminal cas 3
2. Whether the law relating to escheat of personal property should s i
. be revised. 2, A4 % ;
(gz 8. Whether the law relating to the rights of a putative spouse should 3
/l"" @ revised oy . é

4. Whether the law respecting post conviction sanity hearings should _f-\
be reviged fpr— \}?}
& tlon 10335 of the Government Code provides thet the Commisslon shell atud;r. in

egdditlon to those toples which It recommends and which are approved by th
ﬂz which the Leglslature by oconcorrent resclutlon refers to

Legislature, sny topl
It for such study

Nog, Sancib! Th alau\re directives to make thesa stndlaa ere found in the following s
s Shats y M 1 and 2: Cal, Stats. 1856, Res. Ch. 42 sss o, '3’;'2‘5:, Siel s msln R £5, CA.
Cel, STaTS, E St 1 Sed. Sec 3 Cel Low
1952, Fes, { : Cal. Stats. 1957, Rea. Ch. 287, p. 4744 -7—£"“"“‘ e :
m‘ 2 e ot Codt it e Copiaon o, cie ¢ moport at (20t Lo e,
] [- sesslon Blature COon nin &Y & a llet O -
Ch. 2 r t:lltm'a oomuder:llon, and authorizes thg' mmiselon to etudy thg gpl:;- i 'L“"‘ 1. 18, Yecon-

ﬁp.\:f a"ln‘-"- gl

S dudcs Lok ﬂ",

B-1 s £~
f-e,?.-x filive )#;"w:r : _
ﬂ“ ! (’ {'qé ,)j 4 Cn.l- Lﬂl&i &V'S'ﬁ‘\ 3

Comm‘n, Fep.) Reg "

Rmmmmdw#-m ;;; SM! wr--ruzrnm :
'; a ttve M

g .-':; Jea vt ”Jm"f "g‘ *uu Htfrn_.:‘
5 Co{ z‘mu fmsfm nmm'n'

atad in the raport which are thereafter approy for its study by concurrent

resplation of the Legistature,
The lesiulltivs authority for the ntudiau in Ut fa:
No. 1: Cal, Stats. 1865, Res. Ch. . 'r.
F 208,
il p. 4589,
l:h. 81

Nos. § through 7: Cal Stats, 1;53 ﬁ.e
Rea. . 136,
718, p. G782 Cal, Btats. 1056, Rea Ch. 43,

Plioys TolBUWepUc) 03 Surieled sinpasoad pue muf omy

ol Ajyunmu (Busmuiescsd o udodosos

aleantd yo sygSu Aprodosd oyy paendo

on. B through 16 ; Cal. Stata 1957,
Nos. 1T through 19: Cal Stats, 1!5
No. 20: Cal. Stats. 1959, Res.

: ‘284,
No. f Cal, Stats, 1'6! Res.
e #or a description of this to
Brooiss, 1965 Raport at 28

1 cu. ‘LAw Ravision Comu’ n, Rer,,
7). For the legimlative history, see 2 d.u... Lur
& gruvtas, 1959 Report at 18 (1860)

'N, REF,, RDO. & SrUupins, 1966 Report at 28 (1857).

—

CaJ Las /waﬂon commrb
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5. Whether the law reapecting jurisdiction of courts in proceedings
affecting the custody of children should be revised.¥7—

6. Whether the law relating to attachment, garnishment and property
exempt from execution should be revised 2—— 9
7. Whether the Bmall Claims Court Law should he revised ¥

8. Whether the law relating to the rights of & good faith improver
of property belonging to another should be revised. ¥ —

9. Whether the separate trigl on the issue of insanity in eriminsl
cases should be abolished or whether, if it is retained, evidence of
the defendant’s mental condition should be admissible on the issne

®
of specific intent in the trial on the other pleas.?- @

10. Whether partnershlps and unincorporated sassociations should be
permitted to sue in their common names and whether the law
relating to the use of fictitions names should be revised.

11, Whether the law relating to the doetrine of mutuality of remedy
in suits for specific performance should be revised.%

12. Whether the provigions of the Penal Code relating to arson should

be rensed w
13. Whether Gml Code Section 1698 should be repealed or revised.™

14, Whether Section 7031 of the Business and Professions Code, which
precludes an unlicensed comiractor from bringing an action to
recover for work done, should be revised %

15, Whether the law respecting the rights of a Jessor of property when
it is abandoned by the lesses should be revised.%— {;

16. Whether & former wife, divorced in an action in which the eourt
did not have personal jurisdiction over both parties, should be @

i

permitted to maintain an aetion for support.®-

17. Whether California statutes relating to service of process by pub-
lication shonld be revised in light of recent decisions of the United @

States Supreme Counrt,%r—
. Whether Section 1974 of the Code of Civil Procedure showld be
repealed or revised 3 -— —_— @

. Whether the doctrine of election of remedies should be abolished
in cases where relief i sought against different defendants.g',————@




M" CALIFORNIA LAW REVISION COMMIBSION

20. Whether the various sections of the Code of Civil Procedure relat-
ing to partition should he revised and whether the provisions of the
Code of Civil Procedure relating to the confirmation of partition
sales and the provisions of the Probate Code relating to the con-
firmation of sales of real property of estates of deceased persons
ghould be made uniform and, if not, whether there is need for
clarification 28 to which of them governs confirmation of private

judieial partition saies. %%

21. Whether Vehicle Code Bection 17150 should be revised or repealed
insofar as it imputes the contributory negligence of the driver of

& vehicle to its nwner.'\'(

STUDIES FOR FUTURE CONSIDERATION
Pursuant to Section 10335 of the Government Code, the Commission

2,

has reporied 58 topics that it bad selected for study to the iglatur @
gince 1955. Forty-eight of these topics were approved.mrﬁe féglsla-

ture slso has referred 11 other topics to the Commission for atudy.

total of bills and two proposed constitutional amendments,
drafted by the Commission to effeetnate its recommendations, have been
presented to the Legislature. The Commission alsp has submitted four
reports on topiea which, after study, it concluded either that the exist-
ing law did not need to be revised or that the topic was one not suit-
able for study by the Commission,

The Commission now has an agenda consisting of 28 studies in prog-
Tess,ty some of substantial magnitude, that will require all of its
energies during the current fiscal year and during the fiscal year

@" For this reason; the Commission will n t_authorit
at the BB [Iegistaiiv un B itional studies.

8ee 1 Car, Law Reviston CoMM'N, Rap., BRed. & STupizs, 1058 Report at 31 (1857).

8ee 4 Cat. Law REvision CoMM'N, Rar., Rec, & STubigs, 1082 Report at 20 (1983),

Although 4% topics actually have been approved by the Leglslaturs at tha request

of the Commiasion, one of these tonics was consolidatad with a topic which the
Legialature later directed the Comnimsion to study, Ses 1 CaL Law Eavision

Comx’'n, Rep.,, R0, & STupias, 1967 Report at 13, o 81 (1957).
For a completa lixt of these studies, see pp. Shdniel supro.




1963 LEGISLATIVE PROGRAM OF THE COMMISSION

TOPICS SELECTED FCR STUDY
Senate Concurrent Resolution No. 21 was introduced by Honorable James
A. Cobey, the Senate Member of the Law Revision Commission. This resolution
requested legislative authorization for the Commission to continue its
study of topics previously approved by the Legislature.l The rescolution was
adopted by the Legislature, becoming Rescluticn Chapter 139 of the Statutes

2
of 1963.

lSection 10335 of the Govermment Code provides that the Commission shall confir
its studies to those topics set forth in the calendar of topics contained +-
the last preceding report which are thereafter approved for its study by
concurrent resolutlion of the Legislature. The section also regquires that the
Commisslon study any topic which the lLegislature, by concurrent resolution,
refers to it for such study. Cal. Stats. 1963, Ch. , creates s joint legis-
lative committee to study the Penal Ccde and related laws and authorizes the
comnittee to request the Commisaion to undertake the study of specific portions
of the Penal Code and reisted laws.

2The resolution was amended in the Scnate to authorize the Commission to study
the Penal Code and related laws, but this amendment was deleted in the Senate
since Cal. Stats. 1963, Ch. , creates a legislative committee to study this
subject and authorizes the committes to request the Commission to undertake
the study of specific portions of the subject.

-13-.



OTHER MEASURES

Tort Liability of Public Entities and Public Employees

Senate Bill No. 42, which in amended form became Chapter 1681 of the

Statutes of 1963, was introduced by Senator Cobey to effectuate the recom-
mendation of the Commission on this subject,3

The bill was considered by four legislative committees and was
substantially amended by each committee. Many of the amendments were
technical or clarifying amendments. Comments to various sections of
the bill to reflect the principal amendments of a substantive nature
are contained in special reporis prepared by the Senate Committee on
Judiciary and the Assenmbly Committee on Ways and Means. These reports
were printed in the Journa.lh and also are set out as Exhibit I {Senate
Report), beginning on page *** infra, and Exhibit II (Assembly Report),

beginning on page ##% infra.

It should be noted that the specilal reports of the legislative
committees state that, unless such reports contain new or revised comments,
the comments contained under the various sections of Senate Bill No. 42
as set out in the Commissicn's printed recommendation reflect the intent
of the legislative committees in approving the various_provisions of

Senate Bill No. b42.

3gee L Cal. law Revision Comm'n, Rep., Rec. & Studies, Recommendation
at 8C7 (1963).

J+See Report of Senate Committee on Judiciary on Semate Bill No. L2
(printed in Senate Journal for April 2k, 1963); Report of the Assembly
Committee on Ways and Means on Senate Bill No. 42 (printed in Assenmbly
Journal for June 15, 13963).

-12-



The followlng are the principal smendments of Senate Bill No. 42
that are of & substantive nature:

(1) Section 810.2 was amended in the Semate to change "officer,
agent or employee" to "officer, employee or servant, whether or not
compensated.” |

Section 810.2 was amended in the Assembly to indicate,by way of
illustration, that the term "employee" includes members and alternative
members of the advisory boards appointed pursuant to Section 1300.15
of the Agricultural Code. This amendment was subsequently deleted by an
amendment made in the Assembly becsuse the Commission believes that such
advisory board members are included in the definition of "employee" ard
the amendment merely added unnecessary language to the blll.

(2) Section 814.2 was added in the Semate to make clear that
the new statute will not impliedly repeal any provision of the Workmen's
Compensation Act.

(3) Section 815 was amended in the Senate to substitute "statute”
for "ensctment" so that (a) lisbility of public entities will exist
only if it is imposed by statute and (b) the immnity provisions will
prevail cver the liability provisions except as otherwise provided by
statute.

{(4) BSection 815.2(b) was amended in the Senate to substitute
"statute" for "enactment" so that liability of public entities will exist

ouly 1f it is imposed by statute.

-13-




{(5) An amendment made in the Senate deleted proposed Section 815.8
which would have made a public entity liable for an injury caused by an
employee if the insury was proxinately caused by the failure of the appointing
pover of the public entity to exercise due care in selecting or appointing
the employee or by the failure to exercise due care to eliminate the risk
of such injury after the appointing power had knowledge or notice that the
conduct, or the contimued retention, of the employee in the position to which
he was assigned created an unreasonasble risk of such injury.

(6) An smendment made in the Senate deleted proposed Section 816 which
would have made a public entity liable for injury proximately caused by
an employee of the public entity if the employee, acting within the scope
of his employmwent, instituted or prosecuted g Jjudlclal or administrative
proceeding without probable cause and with actual malice. Before the
section was deleted, it was amended in the Senate to exclude from its
application an administrative or judicial proceeding to discipline or
discharge s public employee.

(7) Section 818.2 was amended in the Senate to substitute "law" for
"enactment.”

(8) sSection 818.8 was added in the Senate to provide that a public
entity is not liable for misrepresentation by an employee of the public
entity.

(9) Section 820.2 was amended in the Senate to substitute "statute"
for "ensctment" so that liability for discretionary acts or cmissions of
public employees may be ih@osed only by statute.

(10) Section 820.4 was amended in the Senate to substitute "executicn

or enforcement of any law" for "execution of any enactment.”
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(11) Section 820.6 was amended in the Senate to delete the phrase
"exercising due care.”

{12) Section 820.8 was amended in the Senate to substitute "statute"”
for "enactment" so that liability of a public employee for the act of
another person may be imposed only by statute. The amendment did not
affect the ligbility of the employee for his own negligence in selecting
or falling to discherge another employee.

(13) The bill was amended in the Senate to add Section 822
providing that a public employee is not liable for money stolen from
his official custody unless the loss was sustained as a result of his
own negligent or wrongful sct or omlssion.

(1k) Section 822.2 was sdded by a Senate amendment to provide
that a public employee i1s not liable for misrepresentation unless he
is guilty of actual fraud, corruption or actual malice.

{15) BSection 825, relating to indemnification of public employees,
was amended ix the Senate to allow a public entity to conduct the
defense of a public employee or former employee against any claim or
action under an agreement reserving the rights of the public entity nct
to pay the Judgment, compromise or settlement unless it is established
that the cause of action arose out of an act or omission oceurring within
the scope of his employment. As originally proposed by the Commission,
this section would have required the public entity to determine whether
or not the public erployee cr former erployee. against whom action is
brought was acting within the scope of his =mployement prior to accepting

the task of defending him; a public entity, then, would have been reguired
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to pay any Jjudgment, compromise or settlement to which the public entity
has agreed, against an employee or former employee for whom the public
entity provided defense.

In the Assembly Section 825 was amended to provide that a public employee
or former employee who requests a public entity to defend sn actlon-or clain
against him must make his reguest in writing not less than 10 days before the
day of the trial. )

(16} Section 830.5 was added by a Senate amendment to provide
{a) that, except where the doctrine of ree ipsa loguitur is applicable,
the happening of an accldent which results in injury is not in and of
itself evlidence that public property was in a dangerous condition snd
(b) that the fact that action was taken after an injury occurred to protect
against a condition of public property 1s not evidence that the public
property was in a dangerous condition at the time of the injury.

(17) Section 831.2 was amended in the Senate to apply to natural
conditions of all types of unimproved property and to meke the immunity
unconditional.

(18) Section 831.4 was amended in the Senate to mske the immmnity
unconditionel and was amended in the Assembly to make the definition
of recreational access roads more precise.

(19) Section 831.8 was added by amendment in the Assembly to grant
immnity to public entities and public employees for an injury csused by
the condition of reservoirs, canals, condults or drains if at the time of
the injury the person injured was using the property for any purpose other
than that for which the public entity intended or permitted the property to
be used. Subject to specified conditions, the immnity does not apply

if the condition is a trap or an attractive nuisance.
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(20) Section 835 was amended in the Senate to delete the requirement
that the plaintiff establish that the public entity or public employee
did not take adequate measures to protect against the risk of the dangerous
conditicon.

{21) Section 835.2 was amended in the Senate to make evidence of
what constitutes a reasonable inspection system and evidence of whether

the entlty maintalned and operated such an inspection system admissible

on the issue of whether the entity should have discovered a dangerous

condition and its dangercus character.

(22) Section 840.2 was amended in the Senate to delete the require-

ment that the plaintiff establish that the public employee 41id not take
adequate measures to protect against the risk of the dangerous condition.

{23) Section 840.4 was amended in the Senate to conform to the
amendment made to Section 835.2.

(2k) Section 844 was added by amendment in the Senate to define

"prisoner."”

(25) Section 844.6 was added by an amendment adopted by the Senate
Committee on Judiciary, was deleted by a subsequent smendment adopted
by that Committee, was restored by an amendment adopted by the Senate
Committee on Finance, was deleted by an amendment adopted by the Assembly
Committee on Judiciary and was restored by an amendment adopted by the
Assenbly Committee on Ways and Means. This section provides immunity,
subject to several excepticns, to a public entity for an inJury proximately i
caused by a priscner or an injury to a prisoner. The sectlion does not
affect the 1liability of public employees, but the public entity need not
rey Judgments, compromises or settlements of claims against employees i
unless.based on malpractice by a-gerson licensed in one of the healing arts.
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(26) BSection 845.k4 was amended in the Senate (a) to impose liability
or a public entity where an employee acting in the scope of his employment
is liable Tfor intentional and unjustifiable interference with the right
of a prisoner to obtain a Judicial determination or review of the legality
of his confinement, and (b) to permit an action for an injury covered by
thet sectlon to be commenced only after it has first been determined that
the confinement was 1llegal.

(27) Section 845.6 was amended in the Senate to impose liability
on a public entity where an employee acting within the scope of his
employment knows or has reason to know that the prisomer is in need of
immediate medical care and falls to take reasonsble action to summon
such medical care.

{28) Section 845.8 was amended in the: Senate to provide immnity
from 1lisbility for determining whether to revoke a parole or release
of a prisoner.

(29) Section B46 was amended in the Senate to provide immnity
for injury caused by faiiure to retain an arrested person in custody.

(30) Section 854 was added by a Senate amendment to define "medical
facllity

(31) Section 854.2 was added by a Senate amendment to define

"mental 1nstitut10n.

(32} Beection 854.4 was added by & Senate amendment to deflne
"mental illness or addiction.”

133) Section 854.8 was added by an amendment adopted by the Senate
Committee on JudlClary, was deleted by a subsequent amendment adopted
by that Committee, was restored by an amendment adopted by the Senate
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Committee on Finance, was deleted by an amendment adopted by the
Assembly Committee on Judiciary and was restored by an amendment adopted
by the Assembly Committee on Ways and Means. Subject to seversl
exceptions, this sectlon provides immunity to a public entity for an
Injury proximately caused by a person committed or admitted to a mental
institution or an injury to a perscn committed or admitted to a mental
institution. The section does not affect the liability of public
employees, but the public entity need not pay Judgments, compromises
or settlements of claims agasinst employees unless based on malpractice
by a person licensed in one of the healing arts.

(34} Section 855.2 was amended in the Senate {a) to impose
liability on a public entity where an employee acting in the scope
of his employment is liable for intentional and unlustiflable inter-
ference with the right of a mental patient to obtain a judicial
determination or review of the legality of his confinement, and (b)
to permit an action for an injury covered by that section to be come
menced ordy after it has first been determined that the confinement
was illegal.

{(35) Section 855.8 was amended in the Senate {a) to mmke the
immunities provided by that section applicable to public entities,
(b) to eliminate immunity where a public employee undertakes to prescribe,
and (¢) to broaden the scope of the immunity to cover all persons afflicted
with mental illness or addiction.

(36) Section 856 was amended in the Senate to make the immunities

provided by that section applicable to public entities.
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(37) Sectich 856.2 was added by a Senate amendment to provide
immuinity for injury caused by an escaping or escaped person who has heen
committed for mental illness or addlctiom.

{38) Section 8%6.4 was added by a Senate amendment to provide
immonity for failure to admit a person to a public medical facility
unless there was a mandatory duty to admit such person. This section
was originally added as Section 856.2 but was renumbered as Section
856.4 by a later Senate amendment.

(39) Chapter 6 {containing Sections 860, 860.2 and 860.4) was
added by an amendment in the Senate to provide immunity for injury
caused by (&) instituting any Judicial or administrative proceeding
or action for or incidental to the assessment or collection of a tax
or {b) an act or omission in the interpretation or application of any
law relsting to a tax. |

{40) Section 895 was amended in the Senate to make clear that
the definition of "agreement"” does not include "an agrecement between
public entities which is designed to implement the disbursement or
subvention of public funds from one of the public entities to the
other, whether or not it provides standards or controls governing
the expenditure of such funds."

(41) BSection 895.8 was amended in the Senate so that Section

895.6 {relating to contribution} would not apply to existing agreements.
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Claims, Actions and Judgments Against Public

Entities and Public Employees

Senate Bill No. 43, which in amended form became Chapter 1715 of
the Statutes of 1963, was introduced by Semator Cobey to effectuate the
recommendation of the Commission on this Bub.jelci::5

A number of amendments were made. Most of them were of a technieal
or clarifying nature. The following are the principal amendments.

(1) S8ection 905.2 was amended in the Senate to substitute "statute
or constitutionel provision" for "enactment” in two places in the section.

(2) Bection 910, which lists the information required to be shown
on claims against public entities, was amended in the Senate to reguire
two additional items of information: (a) the name or names of the public
employee or employees causing the injury, damage, or leoss, if known, and
{b} an estimate of the amount of prospective injury, damage, or loes, insofa:
as it may be known at the time of the presentation of the claim, The
latter is to be included in the amount claimed.

{3} Section 910.8 was amended in the Senate to make clear that claims
against public entities may be considered and acted upon by persone designeted
by the governing body of a local public entity or by the State Board of
Control as well as by the governing body or the Ecard of Control iteelf.

(4) Sections 911.6 and 912, relating to conditions under which permis-
sion to file a late claim against a public entity shall be granted by the
board of the public entity or by a superior court, were amended in the Assembly

to permit a public entity or = superior court to refuse such permission if

° See 4 Cal. L. Revision Comm'n, Rep., Rec. & Studies, Recommendation at
1007 {1963).
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the public entity would be” "prejudiced”; in the original version sub-
mitted by the Commission, the ;;ublic' entity would have had to be "unduly
prejudiced.”

An amendment to each of the sections was adopted in the Senate to

delete the provision relating to late filing of & claim if failure to file

the claim within the time required by statute was through mistake, inadvertence,

surprise or excusable neglect and to substitute a provision permitting late
filing where that the claimant reasonably and in good faith relied on any
misrepresentation made by any employee of the entity that a presentation of
& claim wvas unnecessary or that a claim had been presented in conformity
with legal requirements. This amendment was deleted by an Assembly amend-
ment which restored the bill to its original form.

(5) Section 912.6, listing the alternative ways in vwhich a public
entlity may dispose of a claim against it, was amended in the Assembly to
provide that the board of & local public entity "may" (rather than "ehall")
act on a claim against it in one of the alternate ways listed in the section.

(6) Section 935.4 was amended in the Senate to provide that, by charter
provision, a public employee may be authorized to allow, compromie~ o+ ~-**7
claims in excess of $5000. The section was further amended in the Assembly
authorizing delegation of functlions to a "commission" of the public entity
a8 well as to an employee of the public entity.

(7) Section 945.6 was amended in the Semate to provide that a prisoner
whose civil right to commence an action has been suspended may bring an
action within the prescribed time after his civil right to do sc has been

restored.
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(8) By a Senate amendment, a new section (Section 947.2) was added
to permit & court to require a person bringing a nelicious prosecution
action against a public entity to post a written undertaking as security
for all reasonable expenses that may be incurred by the public entity in
defending the action. This section was deleted by a later Senate smend-
ment after Senate Bill No. 42 was amended to elimirate liability for
melicious prosecution.

(9) Section 950.4 was amended in the Senate to delete the require-
ment that the plaintiff notify the public entity within a reasonable time
after he acquired the knowledge that the public entity or its employee
caused the injury.

(10) section 950.6 was amended in the Senate to provide that a
prisoner whose civil right to commence an action has been suspended mey
bring an acticon within the prescribed time after his civil right to dc =~
has been restored.

(ll) Proposed Sections 152 and 153 were deleted by a Senate amend-
ment and replaced by & new Section 152 which provides that the bill applies
to all causes of action heretofore or hereafter accruing and contains
provigions to deal with some of the problems created by making the bill
applicable to existing causes of action. After the bill was signed by
the Governor, the Senate Committee on Judiciary, at the 1963 First Extra-
ordinary Session, made & special report which was printed in the Senate
Journal.6 This report which is set out in Exhibit ITI, beginning at page *¥¥

infre, contains an expression of the legislative intent with respect to

Section 152.

6See Report of the Senate Committee on Judiciary on Sepate Bill No. 43
(printed in the Senate Journal for July 31, 1963j.
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Iusurance Coverage for Public Entitles and Public Employees

Senate Bill No. 44, which in amended form became Chapter 1682 of the
Statutes of 1963, was introduced by Senator Cobey to effgctuate the recom-
mendation of the Commission on this subject.7

A number of technical or clarifying amendments were made. The following
are the principal amendmen‘ts.8

(1) Section 990.8 was smended in the Senate to méke clear that two or
more locgl public entities having the.same governing board may be colnsured
under a master policy and the total premium prorated among such entities.

{2) Paragraph (a) of subdivision {1) of Section 110GOT.4 was omended
in the Senate to conform to the. definition of "employee" In Senate Bill No. 42.

(3) By a Senate amendment, Section 11290 of the Govermment Code was
amended to conform to Senate Bills Nos. 42, 4l and 46. By an Assembly amend-
nent, Section 11010 of the Govermment Code was smended to conform to Section
11290.

(4) By an Assembly amendment, Section 1017 of the Bducation Code was

amended to conform to Senate Bills Nos. 42 and Lk.

Defense of Pypblice EE@quees

Senabe Bill No. 45, which in amended form became Chapter 1683 of the
Statutes of 1963, was introduced by Senator Cobey to effectuate the recom-

mendation of the Commission on this subject.”

T See 4 Cal. L. Revision Comm'n, Rep., Rec. & Studies, Recommendation

at 1205 (1963).
8 Because Senate Bill No. 42 was enacted into law, Section 1 of 3Senate
Bill No. 44 never became effective. See Cal. Stats. 1963, Ch. 1882,

§ 13 Hence, the amendments to Section 1 of Senate Bill Wo. 44 are not
included in this discussion.

? See U4 Cal. Iaw Revision Comm'n, Rep., Rec. & Studies, Recommendation
at 1305 (1963).
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- A number of technical or clarifying amendments were made. The
fellowing are the principal amendments:lO

(1) By 2 Senate amendment, proposed Section 996.2 was deleted as
unnecessary. This section provided that a mention, during the voir dire
examination of Jurors or at any other time in the presence of the jury,
of the statutory provisions relating to defense of public employees
or of whether or not a public employee or former employee requested or
was provided with defense by a public entity, constituted grounds for
mistrial. An earlier amendment mede in the Senate would have made clear
that the court was to examine its discretion in ruling on a motion for
a mistrial under the proyposed section.

{2) Various sections of the bill were amended in the Semate to
substitute "officer, employee or servant" for "officer, agent or employee’
in order to conform these sections to the definition of "employee” contmine’
in Semate Bill No. L2.

Liability of Public Entities for Ownership

and Operation of Motor Vehicles

Senate Bill No. 46 was introduced by Senator Cobey to effectuate
the recommendation of the Commission on this subject.ll The bill was
not enacted as law. It passed the Senate in amended form and was further
amended and passed by the Assembly, the Serate concurred in the Assembly
amendments, but the Commission requested that Senator Cobey remove the bill

from the Senate File and, as a result, the bill as amended by the Assemhly

was not passed by the Senate.

10 pecause Senste Bill No. L2 was enacted into law, Section 1 of Senate
Bill No. 45 never becsme effective. See Cal. Stats. 1963, Ch. 1683,
§ 2L. Hence, the amendments to Section 1 of Senste Bill No. & are not
included in this discussion.

1 See 4 Cal. law Revision Comm'n, Rep., Rec. & Sfudies, Recommendation
at 1405 (1963).
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In its 1atest'amended form Senate Bill No. 46 would have limited
public motor vehicle ownership lisbility to liability for vehicles owned,
used or maintained for a "proprietary” purpose. Other legislation enacted
at the 1963 legislative session upon recommendation of the Commission will
eliminate the so-called "governmental-proprietary" distinetion. The Com-
mission chcluded that 1t would be undesirable to retain the distinction
in one small area of potential liability--wvehicle ownership liability--
and determined that 1t was preferable to leave the matter of whether
public entities will be subject to motor vehicle ownership 1iability to the
courts for decision.

Workmen's Compendation Benefits for Persons Assisting

Iow Enforcéement or Flre Control Officers

Senate Bill No. 47, which in amended form became Chapter *¥#% of
the Statutes of 1963, was introduced by Senator Cobey to effectuate the
recomuendation of the Commissicon on this sub,ject.12

A mumber of technlcal or clarifying amendments were made. The
follo%ing are the principal amendments of a substantive nature:

(1) Sections 3365 and 3366 were amended in the Senste to exclude
independent contractors and employees of independent contractors from
benefits under the bill.

(2) Section 3365 was amended in the Senate to exclude members of

the armed forces of the United States while serving under military command

in suppressing a fire from benefits under Section 4458.

12 gee 4 Cal. Iaw Revision Comm'n, Rep., Rec. & Studies, Recommendation
at 1505 {1963).
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{3) Section 3365 was amended in the Senate to add a subdivision
covering the right of peresons who furmish aircraft for fire suppression
purposes to receive benefits under Section 4458,

(4) BSection 3365 was amended in the Senate to define when a
person is engaged in suppressing a fire.

(5) Section 4458 was amended in the Semate to provide for the
method of ecalculating the benefits which immates of penal or correctional
institutions would be entitled to receive under that section.

Amendments and Repeals of Inconsistent Speclal Statutes

Senate Bills Nos. 483, 484 and 499 were introduced by Senator
Cobey to effectuate the recommendation of the Commission on this subject.l3

Senate Bill No. 483 was amended in the Semate to correct a typo-
graphical error and in its amended form became Chapter ¥¥#% of the
Statutes of 1963.

Senate Bill No. 484 was amended twice in the Assembly (a) to restore
certaln language in the existing law relating to contracts and agreements
that the Commission had proposed to delete and (b) to make the various
sections in the bill consistent with each other. As thus amended, the
bill became Chapter *#¥% of the Statutes of 1963.

Senate Bill No. ﬁéé was amended in the Senste to correct several
typographical errors and a technical amendment was made in the Assembly.

As thus amended, the bill became Chapter ¥#* of the Statutes of 1963.

13 gee 4 cal. Iaw Revision Comen'n, Rep., Rec. & Studies, Recommendation
at 1605 (1963).
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Vv
r Condemnation Law and Procedure
N—

Senate Bill No. T1 vas introduced by Senator Cobey to effectuate
the recommendation of the Commission relating to discovery in eminent
domain p:r'c»meedi:ags.J‘1+ The bill passed the Senate in amended form but
died in the issembly Judiciary Committee.

~

Ihgee 4 Cal. Iaw Revision Corm'n, Rep., Rec. & Studies, Recommendation
at 705 (1963).

)
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REPORT ON STATUTES REPEALED BY IMPLICATION
OR HELD UNCONSTITUTIONAL
Section 10331 of the Government Code provides:
The commission shall recommend the express repeal of all stat-
utes repealed by implication, or held unconstitutional by the Su-

prems Court of the State or the Bupreme Court of the United
States.

Pursuant to this directive the Commission has made a study of the

decisions of the Supreme Court of the United States and of the Su-

@_gggqg_ppqn of California handed down since the Commission’s 1962
Report was prepared. ™ It has the following to report:

(1) No decision of the Supreme Court of the United States holding a
statute of the State repealed by implieation has been found,

fornda Al
(8} No decision of the Supreme Court of California holding a stat-
ute of the Btate repealed by implication has been found.

- e - URHTOTHI nonnme-n-sts

dto of the Stute-wmeangfitutional has been fonpd..Spbdiziion.is) of
Husiness and Professions Lod-Sovkens 2052 which pertains to licensing
of dispensing wpticians, was held unconstitutiohal™ vy~the~California
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RECOMMENDATIONS

The Law Revision Commission respectfully reecommends that the Leg-
jslaturs authorize Commission to eomplete its study of the topics
boo-20) listed on pages 3334 of this report.

Pursuant to the mandate imposed by Section 10331 of the Govern-
ment Code, the Commission recommends the repeal of Section 11721 of
the Health and Safety Code and subdivision (a) of Section 2552 of the
Business and Professions Code to the extent that these provisions have
been held unconstitutional.

Respectfnlly anbmitted,
Heruan F. BeLviN, Cheirman
JouN R. MoDoxoueH, Jr., Fice Chairman
Pearce Youns ,B‘Mbar of the Senate

> Member of the Assembly

Jiures R. Epwanps

Rioaarp H. XeATingn

Bro Sare

TaoMas E. 8ranTON, JH.

Awovs C. MorrisoN, Legislative Counsel, ex officio
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