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Memorandum No. 63-38 

Subject; 1964.Annual Report 

In order to preserve our good relationship with the State 

Printer. it is essential that we submit the copy for our 1964 

Annual Report to him as soon as possible. Attached is a proposed 

draft of the 1964 Annual Report. We will work this draft over 

to eorrect technical errors (such as form of citations, etc.) 

before sending it to the printer. 

We plan to include this annual report in Bound Volume No.4. 

By doing this, we avoid printing the legislative history twice-­

once in the bound volume and once in an annual report. For this 

reason, we have dated the report Oeca.ber 31, 1963--the last day 

ot the year covered by the report and the bound volume. 

The tirst portion of the 1964 Annual Report follows closely 

the form used in the previous annual report. For your conven-:C!lCf' 

in determining the changes we propose to make, we have marked 

the changes on the printed pages of the last annual report. We 

retained the type used to print the last annual report so we 

will make a significant saving to the extent we can use the same 

type without making changes. 

The following policy matters should be considered in connec­

tion with the annual report: 

(1) We propose to include the special reports made by the 

legislative committees on Senate Bill No. 42 (two reports--you 

have already received these) and the special report made on 
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Section 152 of Senate Bill No. 43 (copy attached). We can use 

the type used to print these reports in the Journals so we will 

not incur any substantial cost in including this material in 

our annual report. Since many persons do not purchase the 

Journals, the inclusion of this matieral in our annual report 

will make the material generally available to interested persons. 

(2) Please examine the first portion of the report (printed 

pages) for proposed revisions, deletions and additions. 

(3) We have included (pages 13-20) a detailed statement of 

the amendments made to Senate Bill No. 42. In view of our 

printing costs, this statement might be omitted and only the 

material on page 12 would be contained in the report. We suggeR":,. 

however, that we include pages 13-20 in the report, for it is a 

convenient statement of the changes made after Senate Bill No. 

42 was introduced. The special reports of the legislative 

committees on Senate Bill No. 42 do not indicate the changes 

made; they merely contain revised comments and new comments for 

the various sections in Senate Bill No. 42. 

Please note the explanation of the Assembly amendment 

to Section 810.2 (paragraph (1) on page 13 of the report). 

(5) Please note paragraph (25) on pages 17 and 18. 

(6) Please note paragraph (11) on page 23. 

(7) Please note paragraph (1) at the top of page 25. 

(8) Please note the discussion of S.B. 46 (motor vehicle 

liability) on pages 25-26. 

-2-
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(9) We will submit the revised portion of the report 

dealing with unconstitutional statutes to you for approval 

in January 19640 (This is covered by last two pages of proposed 

report. ) 

(10) The typewritten introductory portion of the part of the 

report on Calendar of Topics Selected for Study (page $) should 

be revised to read; 

During the year covered by this report, the 
Commission had on its agenda the topics listed 
below, each of which it had been authorized and 
directed by the Legislature to study. The Commission 
proposes to continue its study of these topics. 

If this revision is made, we can continue to use the same 

type in each subsequent report. Apart from this consideration, 

we believe the revision will 1mprove the report. 

-3-

Respectfully submitted, 

John H. DeMaully 
Executive Secretary 
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REPORT OF THE CALIFORNIA LAW REVISION 
COMMISSION FOR THE YEAR iF.Q_~--i'("'~ 

FUNCTION AND PROCEDURE OF COMMISSION 
The California Law Revision. CommiBsion consists of one Member of 

the Senate, one Member of the A .. embly, seven members appointed 
by the Governor with the advice and eonsent of the Senate, and the 
Legislative Counsel who is ~!!lJWp a nonvoting member.' 

The principal dnties of the Law Revision Commi .. ion are to: 
(1) Examine the common law and statutes of the State for the 

purpose of discovering defeet& and anachrouisms tberein. 
(2) Receive and consider suggestions aud proposed chauges in the 

law from the American Law Institute, the National Conference of Com­
missioners On U nilorm State Laws, bar 8I!8Ociations and other learned 
bodies, judges, public oft!cials, lawyers and the public generally. 

(3) Recommend such changes in the law as it deems· necelll!8ry to 
bring the law of this State into harmony with modern conditions.-

The Commission is required to lI1e a report at each regular session 
of the Legielature containing a calendar of topics selected by it for 
study, listing both studies in progress and topics intended for future 
consideration. The Commi .. ion may study only topics which the Legis­
lature, by concurrent resolution, authorizes it to study." 

Each of the CommiBsion's recommendations is ba88d on a research 
study of the subject matter concerned. Most of the .. studies are under­
taken by specialists in the fields of law involved who are retained as 
research consultants to the Comml .. ion. This procedure not only pro­
vides the Commi .. ion with invaluable expert assistsnce but is eoonom­
ical as well because the attorneys and law professors who serve.as 
research consultants have already acquired the considerable ~round 
necessary to understand the specific problems under consideratton. 

The consultant submits a detailed researoh study that is given careful 
consideration by the CommisIion. After making its preliminary decl-
. ons on the sub' e CommiSlion distributes a tenta . -

e tate ar an nne eil peraona. 
on the tentative recommendation are considered by the 

what report and recommendation it will 
the Commission haa reached a con· 
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108 CALIFORNIA LAW REVISION CO .... IS8IO~~~" 1.:i:4.. 
CcmmbHilB tsA'~:M' "'~-'d!l8ft; of ~1!I~cceWSP3 to CIIB 
tnft~thft·l"eeomme!!datMiiY'. J 'Phis paliiph~iiistributed to the Gover-
nor, Mem be11! of the Legislature, heads of state departments and a 
substantial number of jndges, district attorneys, lawyers, law professo11! 
and law libraries throughout the State.' Thus, a large and representative 
number of iuterested Pe11!OUS are given an opportunity to study and 
comment upon the Commission's work before it is submitted to the 
Legislature. The annual reports and the reeommendations and studies 
of the Commission are bound in a set of volumes that is both a perma-
nent reeord of the 's work and, it is believed, a valuable 
contribution of the State. 

\-<IiiI~~H1~tfo,~:~,..io~ proposed constitutional amendments, 
i:.,~:;:r,~~~ to effectuate its recommendations, have been 
n lIll~lg te., 11.. Let\isl!\ture .. JPLL Ii dig! of these billa became law-

seven m 1957;' thirteen In 1959,' _ eight in 1961,.!, One 
proposed constitutional amendment, favorably- voted upon hy thl! 1959 
Legislature, was approved and ratified by the people in 1960.~ 
... Occasionally one or more members of the Commiulon may not joln jo all or part of 

a. recommendation submitted to the Legislature b,. the CommllllloD. 
• See au ... Go.VT. CODa I IOn 3. . 
'Ca.L Ste.ts. 11156. Ch. 19I11J Po 1400 and Ch. 877. p. 1494. (RevJllon of varloWl aeaUon. 

of the Educatlon Coo. reIatlna: to the Public School System.) 
Cal. Stats. UlU, Ch. 1181, p. un. (Revision of Probate Code Sect1oJl8 "0 to ,.,,­

setting aBide of e.tatea.) 
,. Cal. Stats. 1967

1 
Ch. 101, p. 1'l8. (Elimination of obaolete prol'lalOJl8 In ~na1 Code 

Sections 117 and lS78.) 
CAl. State. 1967. Ch. 119, p. 73.8. (Maximum IN!Irlod. of conftnement In a county jaiL) 
Cal. Slats. 1967. Ch. IU, Po 90J. (Judlc1aJ notke of the Ia.w ot foreign oountrlel.) 
Cal. StalB. 1967, Cb. 468. p. 1801.. (Recodtftcation of F1ab and Glome Code.) 
Cal. Stat •. 1857. Ch. 4'0, Po IUD. (RIKh-tli of 8UJ'VivtR8' apoUH In property l.OQulrl4 

by decedent while domlcUfJd fJIHWherfJ.) 
Cal. Stats. 1961. Ch. .5ftt. Po 1689. (Notice of application for attorn.,... fee .. and oo8t8 

In dome.tlc relation. acUon .. ) 
Cal. Stats. 1967, 0.. H91, Po ISSt. (Brtnc1R8' new partlellnto o1vtl acUon&) 

• Cal. StatL 19159, Ch. tU p. 3005. (Doctrine of worthier Uti&.) 
Cal. Statl. 191i9. Ch. td, p. UOII. (B11fectJ". date of an order rallq on moUon fOJ' 

new trlaL) . 
Cal. Stl.t& 1959. Ch. 488, p. If Of. (Time withln wh1cb motion for n .... trial maT be 

mad .. ) 
Cal. Stata. un. Ch. 470. :Po liOIii. (BupeDBion of abllolute power of aUen&tJon.) 
Cal. State. 1959. Ch. 1&00. p. Ufl. (Procedure for appolntllll' II(U&l"dlanL) 
Cal. Statl. 11.58, Ch. I&O~,. p. Uta. (Codlflca.tlon of law. re)atlq to .... nd Jur .... ) 
Cal. Slats. 19&9. Cb. &la. " ... 96 (MorUraa"u to MClure future ad ..... IlOe&) 
Cal. Stats. 1968. Ch. uti, p. flU and CbL l'l1t"UBS. "p. 4111·.1.51. (Preeentatlon 

of o,aIm. ~.1Mt f,UbllC O11t1tleL) 

• ~i. ~~~. 119B'd. CSt. :1, "p.1:::i «(\{:!c~:-!t oontraotL) 
Cal. State. 1961i/ ab. 616. P. 1818. (Inter vtvOli marJtal propeJ"bl' rSabtil in propertt 

acQuired. wh e domiciled e)_where.) 
CaL Stall. 1961, Ch. 617, p. 1867. (Survlval of aetlonL) 
cat. Stat&. 1961, ab. lUI. p. un, (Tax a.pportloDDient in eminent d.omain prooeecl· 

1 ..... ) 
Cal. State. 1961. Ch. 1611, p. au •. (Taklna 'P08M8Ilon and puu.ae of ttUe In emf. 

nent dom&ln proceedJnp.) 
C&l. Btab. 1161, Ch. 1811. p. aUI. (Re'riaIon of J'uvlllll1. Court t..w a.dopttDl' th. 

eublltanoe of two biU. drafted b,- the Comrnlaloa. to etr.otuate Stil recommenda. 
t10u on thltl fJUb~ect.) 

10 :'1 
V C ... 1. SLh [Co'-fie+' I"k.-r..,.l 

? 
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( PERSONNEL OF COMMISSION 
All oJ. II 1963, the membership of the Law Revision Commis-

sion is, . 'I' , __ _ 
...... -"!!-. £;~;:;, 

Herman F. Se1vln, Los Angel-ee, Oktrmsn. .. __________________ OetobN' 1, ~ 
John R. McDonoogh, lr" Stanford, Vias O/l.ainutI ___________ October 1, ~~ 
Hon. James A. Cobey, Hercedt 8rmgu MemlJer ___ "_____________ • 

Hon " AuembcJp Memter --------- • 
-_. Oct her 1 lOOIi 

ooepb A. Ball, Long Beach, M _b ... ----------------------- 0 , ¢DIll! ~ 
Jame! B. Edwards, SaD Bernardino, JI"...ber _________________ October 1,~ \...~"1"V 
RIebard H. Keat!Dge, Loa Angel.., M ... b ... _____ u ___________ Octo .... 1, ~ <Eh:7} 
Sbo Sato, Berkeley, Mf:lmbBr' ______________________________ Octobu 1, 19M -~ .... 
Tbomas E. Stauton, Jr., BIlD. Francfaoo, JlsMZ,er ______________ October 1t 19M 

Angua: O. Morril9On, Sacramento, M 011010 J( emt.1W ------.. ------ .. 

~egla1atlve member. of the Oommtlldoa. I61'n at the -plea.wre of the appolntlnB' 

•• TE:~latlve Counael f. etct o#lcfo a nonvotlnc member of the Coauntulon. 

On .Ju:Qr lJ 1963J the position of I!lKecutive Seoretary 

of the OOlllldlleion beoalll!l a full time position. PI-evioUIJ~) 

the Executive Seoretary dftvated 80 per .... oent of his time to -
OOlllld.seion work and 20 per~oent. of hia time to servioe &II 

~ 

• IDI!ni:ler of the law faculty of Stanford Univerllity. Thia 

ohaDge refleotll the e:xpansion of the Oommiseion'lI program 

over tbe past se-rerl?l years and the reUizatiOll, which th1a 

development hall broughtJ that the Executive Secretary 1111 

required to devote hiIII full time to COIIIJIlieeion activities • 

.... s:! r., 
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SUMMARY OF WORK. OF COMMISSION }tree} . 

During the Law Revision Commission W811 engaged in ) /J -'- .LIon D-f if .. 
. . I tasks (I r>e........... 1" 

pr Clp4 : 1'/63 le'l,$/tlnOf! I'~-@) tvrWorkOnVariOUS . ments 'ven to the Commissi '3' t; th~ Z'f,sl.fu..e.V'" 
2 ~ Legis1ature. ug e mmlB810n consider several other 

topics on its current agenda of studies, the Commission has de- . ~ 
voted substantia1ly all of its time during ",(10 the study of ~.~ 
sovereign or governmental inlmnnityIJr--..::...----_ 

~
A study, made pUI'8UBnt to Section 10881 of the Government "'0 -I..I"CS: (Q,) 

f" \ Code, to determine whether any statutes of the State have been ~ ~) -( kc.. ./' 
~ held by the Supreme Court of the United States or by the Su- o.f: &- .I £At oro...... l:J I 

preme Court of Califoplia to be unconstitutional or to hBve been I .. ~ ~ 
Imp1ied1y repeBled.-'" C/, • 

.. Commission held -Ativ~7 mestings Bnd live three-dBY 
IJMl8tIAp la -.. 1'11,3. -- ........ ,'" 

~. Be.., . ..-Ofw. renort "fro . 
... "_PP.~"" 11>[0 r_rt kfrtJ. 

"'d-U ...+ !~.fr'!,." 
~ see ('1'" ...... -1'1< .f ~'$ I4f 

c 

(j) 
r 
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CALENDAR OF TOPICS SELECTED FOR STUDY 

STUDIES IN PROGRESS 

In addition to th .. t'lpics included in tho legislative progt'8Il of the 

the CO'lIm-l. ssion during 1963 had on its agenda the topios listed belOIt', eaoh of whioh 

it had been authorimd and direoted by the Legislature to simdy. 

Studies Whioh the Legisl~ture has Directed the Comndssion to Make.~ 
1. Whether the law of evidence should be revised to conform to the 

Uniform Rules of Evideuce drafted by the National Conference 
of Commissioners on Uniform State Law. and approved hy it at 
it. 1953 annual conference. 

2. Whether the law respecting habeas corpus proceeding., in the trial 
and appellate courts, should, for the of simplification of 
proc;edure to the end of more final determination 
of the 

~---.-----

('''' /to Whether an 
If' personal injury action snOWL(l 

married person. 

person in 8 

property of such 

/i,Y"l Whether a trial court should have the power to require, as a con­
\...Y' . dition of denying a motion for a new trial, that the party opposing 

the motion stipnlate .to the entry of judgment for damages in 
excess of the damages awarded by the jury. 

~. Whether the laws relating to bail should he revised. 

8!udi~ Authonoed by the Legis/<lture Upon the Recommendation 
of the Commission ~ 

. 1. Whether tlie jury should he authorized to take a written copy of 
r:lf~ . _the court's instructious into the jury room in civil 8S well as 
~er1mrnal C8Ser.e 

~) 
2. Whether the law relatiug '0 escheat of personlli property should 

be revi.ed.~ 
3. Whether the law relating to the rights of a putative spouse should 

oe revlBeiN7' 
4. Whether the law respecting post conviction sanity hearings should ../J:' 

be revised.~ W 
.)..-'\~~~. the Code provides that the Commlulon I!Ihllll study, :In 

It recommendl and which are approved by the 
jA!;ii;:.'iu:i&,~~;;~-:::r..:-::'·7~::-~' Leg •• tatun by ooncurrent NllOlutlOl't refers to 

t-k CO",li:~:;~i: 
.....tU1f!o,l;f'I\.t'(:O ; 
st...d,., , 
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5. Whether the law respecting jurisdiction of courts in proceedings r;j'). 
affecting the custody of children should be revised. ~ I.::£) 

6. Whether the law relating to attachment, garnishment and property 
exempt from execution should be revised.~ ~ 

7. Whether the Small Claims Court Law should he revised. ~ 
8. Whether the law relating to the rigbts of a good faith improver 

of property belonging to another shonld be revised. ~ '1.9\ 
9. Whether the separate trial on the issne of insanity in criminal ~ 

cases should be abolished or whether, if it is retained, evidence of 
the defendant's mental condition should be admissible on the issue 
of specific intent in the trial on the other pleas., @ 

10. Whetber partnerships and unincorporated _ociations should he 
permitted to sue in their commou names and whether the law 
relating to the use of fictitious names should be revised.:> ® 

11. Whether the law relating to the doctrine of mutuality of remedy Ai} 
in suits for specific performance should he revised.~ ~ 

12. Whether the provisions of the Penal Code relating to arBOn should ® 
be revised.~ tf 

13. Whether Civil Code Section 1698 should. be repealed or revised" 
14. Whether Section 7031 of the Business and Professions Code, Whi;---® 

precludes an unlicensed contractor from bringing an action to 
recover for work done, should be revised~ I"i'I 

15. Whether the law respecting the rights of a leBBOr of property when '-V 
it is abandoned by the lessee should be revised.'e ®, 

16. Whether a former wife, divoreed in an action in which the court 
did not have personal jurisdiction over both parties, should be 
permitted to maintain an action for support. ~ ® 

17. Whether California statutes relating to service of proce .. by pub. 
lication should he revised in light of recent deeisions of the United fi"l'l 
States Supreme Court.~ . W 

18. Whether Section 1974 of the Code of Civil Procedure shoald be .ri'li\ 
repealed or revised.~ .-•.•... '- .--~ 

19. Whether the doctrine of election of remedies should be abo~1ished 
in cases where relief ill sought against different defendants.- 21 

--- "" 2 •• . .:::;1'j~J;::-·,~·t·CA.L. LJ,.w Rn28ION CoMM'N, RlIP .• Hmo .• BTtI"DIIlB. 1167 Report a.t 11 (1167). 
, 16. 

17. 
11. 

RBvuION CoMK'N, RBP., Rm. &: 8rtJ'DDlB, 1168 Report at 11 (1861). 

I 
_J 
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20. Whether the various sections of the Code of Civil Procedure relat-
ing to partition should he revised and whether the provisions of the 
Code of Civil Procedure relating to the confirmation of partition 
sales and the provisions of the Probate Code relating to the con­
firmation of sales of real property of estates of deceased persons 
should be made uniform and, if not, whether there is need for 
clarification as to which of them govel'Wl confirmation of private (,;") 
judicial partition sales.'!)----------------lW 

21. Whether Vehicle Code Section ,11150 should b. revised or repealed 
insofar as it imputes the contributory negligence of the driver of t2i'l 
a vehicle to its owner.~------------------',\so 

STUDIES FOR FUTURE CONSIDERATION 
Pursuant to Section 10335 of the Government Code, the Commission 

has reported 58 topics that it had selected for stndy to the Legislature 
since 1955. Forty -eight of these topics were approved.'!Y'I'beIJegisla­
ture aleo has referred 11 other topics to the Commission for study. 

~ A total of lI!l billB and two proposed constitutional amendments, 
~ drafted by the Commi .. ion to effectuate its recommendations, have been 

presented to the Legislature. The Commi .. ion also has submitted four 
reports on topics which, after study, it concluded either that the exist­
ing law did not need to be revised or that the topic was one not Buit­
able for study by the Commission. 

@ The Commiilsion now has an agenda consisting of 28 studies in prog­
ressM 80me of substantial magnitude, that will require all of its 

~ u ~ during the cnrrent fiscal year and dnring the fiscal year 
~~ For this reason) the Commi .. ion will n t anthorit 

at the _ egll! v un e l110nal stu les. 
(~'I.fl-"se. 1 c,u ... LAw ltlMSION Collly'N I RaP., Hmo. & STUDm&. 19&8 Report at It (1 IE 7). 
~_ ... ,See" cu.. LAW RPJVlSJON CoMM'N RaP., RIC. I: BTtmllll. 1961 Report at 10 (1963). 

AlthOQb 49 topics actually have been approved by the Leglillature at the N!lQueat 
ot the Commi.slonJ one of these topicl!I was CDnaol1dated with a topic which the 
Leg1a1ature Jater otreoted the Co:nmJuIon to Ilud,.. See 1 CAL. LAw RBvutoH 
eoMII'N, RIIP., RIIO. &: STtromI. 1951 Report a.t 11, n. 81 (1167). 

For a complete Us!: ot thue studla .. Me PP ....... nprG. 



c 1963 LEGISLATIVE PROGRAM OF THE ca·!}[[SSION 

TOPICS SELECTED FOR STUDY 

Senate Concurrent Resolution No. 21 was introduced by Honorable James 

A. Cobey, the Senate Member of the La .. , Revision Commission. This resolution 

requested legislative authorization for the Commission to continue its 
1 

study of topics previously approved by the Legislature. The resolution was 

adopted by the Legislature, becoming Resolution Chapter 139 of the Statutes 
2 

of 1963. 

1Section 10335 of the Government Code provides that the Commission shall confir 
its studies to those topics set forth in the calendar of topics contaiD~n <­

the last preceding report which are tl1ereafter approved for its study by 
concurrent resolution of the Legislature. The section also requires that the 
Commission study any topic which the Legislature, by concurrent resolution, 
refers to it for such study. Cal. Stats. 1963, Ch. ,creates a joint legis­
lative committee to study the Penal Code and related laws and authorizes the 
committee to request the Commission to undertake the study of specific portions 
of the Penal Code and related laws. 

~he resolution was amended in the Senate to authorize the Commission to study 
the Penal Code and related laws, but this amendment lfas deleted in the Senate 
since Cal. Stats. 1963, Ch. ,creates a legislative committee to study this 
subject and authorizes the committee to request the Commission to undertake 
the study of specific portions of the subject. 

-11-
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Tort Liability of Public Entities and Public Employees 

Senate Bill No. 42, which in amended fonn became Chapter 1681 of the 

Statutes of 1963, was introduced by Senator Cobey to effectuate the recom­

mendation of the Commission on this subject. 3 

The bill was considered by four legislative committees and was 

substantially amended by each committee. Many of the amendments were 

technical or clarifying amendments. Comments to various sections of 

the bill to reflect the principal amendments of a substantive nature 

are contained in special reports prepared by the Senate Committee on 

Judiciary and the Assembly Committee on Ways and Means. These reports 

were printed in the Journal4 and also are set out as Exhibit I (Senate 

Report), beginning on page *** ~, and Exhibit II (Assembly Report), 

beginning on page *** infra. 

It should be noted that the special reports of the legislative 

committees state that, unless such reports contain new or revised comments, 

the comments contained under the various sections of Senate Bill No. 42 

as set out in the Commission's printed recommendation reflect the intent 

of the legislative committees in apprOving the various provisions of 

Senate Bill No. 42. 

3See 4 Cal. Law Revision Comm'n, Rep., Rec. & Studies, Recommendation 
at 807 (1963). 

4See Report of Senate Committee on Judiciary on Senate Bill NO. 42 
(printed in Senate Journal for April 24, 1963); Report of the Assembly 
Committee on Ways and Means on Senate Bill No. 42 (printed inAsaembly 
Journal for June 15, 1963). 

-12-



c 

c 

c 

The following are the principal amendments of Senate Bill No. 42 

that are of a substantive nature: 

(1) Section 810.2 was amended in the Senate to change "officer, 

agent or employee" to "officer, employee or servant, whether or not 

com.pensated. " 

Section 810.2 was amended in the Assembly to indicate,by way of 

illustration, that the term "employee" includes members and alternative 

members of the advisory boards appointed pursuant to Section 1300.15 

of the Agricultural Code. This amendment was subsequently deleted by an 

amendment made in the Assembly because the Commission believes that such 

advisory board members are included in the definition of "employee" a1 d 

the amendment merely added unnecessary language to the bill. 

(2) Section 814.2 was added in the Senate to make clear that 

the new statute will not impliedly repeal any provision of the Workmen's 

Compensation Act. 

(3) Section 815 was amended in the Senate to substitute "statute" 

for "enactment" so that (a) liability of public entities will exist 

only if it is imposed by statute and (b) the immunity proviSions will 

prevail over the liability provisions except as otherwise provided by 

statute. 

(4) Section 815.2(b) was amended in the Senate to substitute 

"statute" for "enactment" SO that liability of public entities will exist 

oIIly if it is imposed by statute. 

-13-
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(5) An amendment made in the Senate deleted proposed Section 815.8 

which would have made a public entity liable for an injury caused by an 

employee if the injury was proximately caused by the failure of the appointing 

power of the public entity to exercise due care in selecting or appointing 

the employee or by the failure to exercise due care to eliminate the risk 

of such injury after the appointing power had knowledge or notice that the 

conduct, or the continued retention, of the employee in the position to which 

he was assigned created an unreasonable risk of such injury. 

(6) An amendment made in the Senate deleted proposed Section 816 which 

would have made a public entity liable for injury proximately caused by 

an employee of the public entity if the employee, acting within the scope 

of his employment, instituted or prosecuted a judicial or administrative 

proceeding without probable cause and with actual malice. Before the 

section was deleted, it was amended in the Senate to exclude from its 

application an administrative or judicial proceeding to discipline or 

discharge a public employee. 

(7) Section 8l8.2 was amended in the Senate to substitute "law" for 

11 enactment. 11 

(8) Section 8l8.8 was added in the Senate to provide that a public 

entity is not liable for misrepresentation by an employee of the public 

entity. 

(9) Section 820.2 was amended in the Senate to substitute "statute" 

for "enactment" so that liability for discretionary acts or omissions of 

public employees may be imposed only by statute. 

(10) Section 820.4 was amended in the Senate to substitute "execution 

or enforcement of any law" for "execution of any enactment." 
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(11) Section 820.6 was amended in the Senate to delete the phrase 

"exercising due care." 

(12) Section 820.8 was amended in the Senate to substitute "statute" 

for "enactment" so that liability of a public employee for the act of 

another person may be imposed only by statute. The amendment did not 

affect the liability of the employee for his own negligence in selecting 

or failing to discharge another employee. 

(13) The bill was amended in the Senate to add Section 822 

providing that a public employee is not liable for money stolen from 

his official custody unless the loss was sustained as a result of his 

awn negligent or wrongful act or omission. 

(14) Section 822.2 was added by a Senate amendment to provide 

that a public employee is not liable for misrepresentation unless he 

is guilty of actual fraud, corruption or actual malice. 

(15) Section 825, relating to indemnification of public employees, 

was amended in the Senate to allow a public entity to conduct the 

defense of a public employee or former employee against any claim or 

action under an agreement reserving the rights of the public entity not 

to pay the judgment, compromise or settlement unless it is established 

that the caUSe of action arose out of an act or omission occurring withi~ 

the scope of his employment. As originally proposed by the Con:mission, 

this section would have required the public entity to determine whether 

or not the public e~loyee cr former ecployee.against whom action is 

brought was acting within the scope of his =mp10yement prior to accepting 

the task of defending him; a public entity, then, would have been required 

-15-
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to pay any judgment, compromise or settlement to which the public entity 

has agreed, against an employee or former employee for whom the public 

entity provided defense. 

In the Assembly Section 825 was amend.ed to provide that a public employee 

or former employee who requests a public ent.ity to defend an action-or clai:n 

against hill must make his request in· writing not. less than 10 days before the 

day of the trial. 

(16) Section 830.5 was added by a Senate amendment to provide 

(a) that, except where the doctrine of res ipsa loquitur is applicable, 

the happening of an accident which results in injury is not in and of 

itself evidence that public property was in a dangerous condition and 

(b) that the fact that action was taken after an injury occurred to protect. 

against a condition of public pro~rty is not evidence that t.he public 

property was in a dangerous condition at the time of t.he injury. 

(17) Sect.ion 831.2 was amended in the Senate to apply to natural 

conditions of all types of unimproved property and to make the immunity 

unconditional. 

(18) Section 831.4 was amended in the Senate to make the immunity 

unconditional and was amended in the Assembly to make the definition 

of recreational access roads more precise. 

(19) Section 831.8 was added by amendment in the Assembly to grant 

immunit.y t.o public entities and public employees for an injury caused by 

the condit.ion of reservoirs, canals, conduits or drains if at the time of 

the injury the person injured was using the property for any purpose other 

than that for which the public. entity intended or permitted the property to 

be used. Subject to specified conditions, the immunit.y does not apply 

if the condition is a t.rap or an attractive nuisance. 

-!,-6:-
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(20) Section 835 was amended in the Senate to delete the requirement 

that the plaintiff establish that the public entity or public employee 

did not take adequate measures to protect against the risk of the dangerous 

condition. 

(21) Section 835.2 was amended in the Senate to make evidence of 

what constitutes a reasonable inspection system and evidence of whether 

the entity maintained and operated such an inspection system admissible 

on the issue of whether the entity should have discovered a dangerous 

condition and its dangerous character. 

(22) Section 840.2 was amended in the Senate to delete the require­

ment that the plaintiff establish that the public employee did not take 

adequate measures to protect against the risk of the dangerous condition. 

(23) Section 840.4 was amended in the Senate to conform to the 

amendment made to Section 835.2. 

(24) Section 844 was added by amendment in the Senate to define 

'prisoner. " 

(25) Section 844.6 was added by an amendment adopted by the Senate 

Committee on Judiciary, was deleted by a subsequent amendment adopted 

by that Committee, was restored by an amendment adopted by the Senate 

Committee on Finance, was deleted by an amendment adopted by the Assembly 

Committee on Judiciary and was restored by an amendment adopted by the 

Assembly Committee on Ways and Means. This section provides iTDlDlmity, 

subject to several exceptions, to a public entity for an injury proximately 

caused by a prisoner or an injury to a prisoner. The section does not 

affect the liability of public employees, but the public entity need not 

pay judgments, compromises or settlements of claims against employees 

unless.based on malpractice by a~erson licensed in one of the healing arts. 

-17~ 



--

r 

c-

r 
L 

(26) Section 845.4 was amended in the Senate (a) to impose liability 

or a public entity where an employee acting in the scope of his employment 

is liable for intentional and unjustifiable interference with the right 

of a prisoner to obtain a judicial determination or review of the legality 

of his confinement, and (b) to permit an action for an injuxy covered by 

that section to be commenced only after it has first been determined that 

the confinement was illegal. 

(27) Section 845.6 was amended in the Senate to iqpose liability 

on a public entity where an employee acting within the scope of his 

employment knows or has reason to know that the prisoner is in need of 

immediate medical care and fails to take reasonable action to summon 

such medical care. 

(28) Section 845.8 was 8ll1ended in the, Senate to provide i=mity 

from liability for determining whether to revoke a parole or release 

of a prisoner. 

(29) Section 846 was amended in the Senate to p:rovide immunity 

for injury caused by failure to retain an arrested person in custody. 

(30) Section 854 was added by a Senate amendment to define "medical 

facility. " 

(31) Section 854.2 was added by a Senate amendment to define 

"mental institution." 

(32) Section 854.4 was added by a Senate amendment to define 

"mental illness or addiction." 

(33) Section 854.8 was added by an 8ll1endment adopted by the Senate 

Committee on Judiciary, was deleted by a subsequent amendment adopted 

by that Committee, was restored by an amendment adopted by the Senate 
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Committee on Finance, was deleted by an amendment adopted by the 

Assembly Committee on Judiciary and was restored by an amendment adopted 

by the Assembly Committee on Ways and Means. Subject to several 

exceptions, this section provides immunity to a public entity for an 

injury proximately caused by a person committed or admitted to a mental 

institution or an injury to a person committed or admitted to a mental 

institution. The section does not affect the liability of public 

employees, but the public entity need not pay judgments, comprolnises 

or settlements of claims against employees unless based on malpractice 

by a person licensed in one of the healing arts. 

(34) Section 855.2 was amended in the Senate (a) to impose 

liability on a public entity where an employee acting in the scope 

of his employment is liable for intentional and unjustifiable inter-

ference with the right of a mental patient to obtain a judicial 

deterlnination or review of the legality of his confinement, and (b) 

to perlnit an action for an injury covered by that section to be com-

menced only after it has first been deterlnined that the confinement 

was illegal. 

(35) Section 855.8 was amended in the Senate (a) to make the 

immunities provided by that section applicable to public entities, 

(b) to eliminate immunity where a public employee undertakes to prescribe, 

and (c) to broaden the scope of the immunity to cover all persons afflicted 

with mental illness or addiction. 

(36) Section 856 was amended in the Senate to make the immunities 

provided by that section applicable to public entities. 

-19-
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(37) Section 856.2 was added by a Senate amendment to provide 

immunity for injury caused by an escaping or escaped person who has been 

committed for mental illness or addiction. 

(38) Section 856.4 was added by a Senate amendment to provide 

immunity for failure to admit a person to a public medical facility 
• 

unless there was a mandatory duty to admit such person. This section 

was originally added as Section 856.2 but was renumbered as Section 

856.4 by a later Senate amendment. 

(39) Chapter 6 (containing Sections 860, 860.2 and 860.4) was 

added by an amendment in the Senate to provide immunity for injury 

caused by (a) instituting any judicial or administrative proceeding 

or action for or incidental to the assessment or collection of a tax 

or (b) an act or omission in the interpretation or application of any 

law relating to a tax. 

(40) Section 895 was amended in the Senate to make clear that 

the definition of "agreement" does not include "an agrcement between 

public entities which is designed to implement the disbursement or 

subvention of public funds from one of the public entities to the 

other, whether or not it provides standards or controls governing 

the expenditure of such funds." 

(41) Section 895.8 was amended in the Senate so that Section 

895.6 (relating to contribution) would not apply to existing agreements. 
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Claims, Actions and Judgments Against Public 

Entities and Public Dnployees 

Senate Bill No. 43, which in amended form became Chapter 1715 of 

the Statutes of 1963, was introduced by Senator Cobey to effectuate the 

recommendation of the Commission on this SUbject:5 

A number of amendments were made. Most of them were of a technical 

or clarif'ying nature. The following are the principal amendments. 

(1) Section 905.2 'WS amended in the Senate to substitute "statute 

or constitutional provision" for "enactment" in two places in the section. 

(2) Section 910, which lists the information required to be shown 

on claims ~inst public entities, was amended in the Senate to require 

two additional items ot information: (a) the name or names of the public 

employee or employees causing the injury, damage, or loss, if known, and 

(b) an estiJllate ot the amount of prospective injury, damage, or loss, insofa,-

as it may be known at the time of the presentation of the claim. The 

latter is to be included in the amount claimed. 

(3) Section 910.8 was amended in the Senate to make clear that claims 

~inst public entities may be considered and acted upon by persons designated 

by the governing body of a local publiC entity or by the State Board ot 

Control as well as by the governing body or the Board of Control itself. 

(4) Sections 911.6 and 912, relating to conditions under which permis-

sion to file a late claim against a public entity shall be granted by the 

board of the public entity or by a superior court, were amended in the Assembly 

to permit a public entity or a superior court to refuse such permission if 

5 See 4 Cal. L. ReviSion Comm'n, Rep., Rec. & Studies, Recommendation at 
1007 (1963). 
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the public entity would be" "prejudiced"; in the oriGinal version sub-

mitted by the Commission, the public entity would have had to be "unduly 

prejudi ced. " 

An amendment to each of the sections l,as adopted in the Senate to 

delete the provision relating to late filing of a claim if failure to file 

the claim within the time required by statute was through mistake, inadvertence, 

surprise or excusable neglect and to substitute a provision permitting late 

filing where that the claimant reasonably and in good faith relied on any 

misrepresentation made by any employee of the entity that a presentation of 

a claim was unnecessary or that a claim had been presented in conformity 

with legal requirements. This amendment was deleted by an Assembly amend-

ment which restored the bill to its original form. 

(5) Section 912.6, listing the alternative ways in which a public 

entity may dispose of a claim against it, was amended in the Assembly to 

provide that the board of a local public entity "may" (rather than "shall") 

act on a claim against it in one of the alternate ways listed in the section. 

(6) Section 935.4 was amended in the Senate to provide that, by charter 

provision, a public employee may be authorized to allow, compromi~~ ~,. __ u· 

claims in excess of $5000. The section was further amended in the Assembly 

authorizing delegation of functions to a "commission" of the public entity 

as well as to ao. employee of the public entity. 

(7) Section 945.6 was amended in the Senate to provide that a prisoner 

whose civil right to commence an action has been suspended may bring an 

action within the prescribed time after his civil right to do so has been 

restored. 
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(8) By a Senate amendment, a new section (Section 947.2) was added 

to permit a court to require a person bringing a mnlicious prosecution 

action against a public entity to post a written undertaking as security 

for all reasonable expenses that may be incurred by the public entity in 

defending the action. This section _s deleted by a later Senate amend­

ment after Senate Bill No. 42 was amended to elimir.ate liability for 

malicious prosecution. 

(9) Section 950.4 _s amended in the Senate to delete the require­

ment that the plaintiff notify the public entity within a reasonable time 

after he acquired the knowledge that the publiC entity or its employee 

caused the injUry. 

(10) Section 950.6 was amended in the Senate to provide that a 

prisoner whose civil right to commence an action has been suspended may 

bring an action within the prescribed time after his civil right to ~o "~ 

has been restored. 

(11) Proposed Sections 152 and 153 were deleted by a Senate amend-

ment and replaced by a new Section 152 which provides that the bill applies 

to all causes of action heretofore or hereafter accruing and contains 

provisions to deal with some of the problems created by making the bill 

applicable to existing causes of action. After the bill _s signed by 

the Governor, the Senate Committee on Judiciary, at the 1963 First Extra-

ordinary Session, made a special report which was printed in the Senate 

Journal. 6 This report which is set out in Exhibit III, beginning at page *** 

infra, contains an expression of the legislative intent with respect to 

Section 152. 

6See He rt of the Senate Committee on Judicia on Senate Bill No. 43 
(printed in the Senate Journal for July 31, 19 3 . 
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Insurance Coverage for Public Entities and Public Employees 

Senate Bill No. 44, which in amended form became Chapter 1682 of the 

Statutes of 1963, was introduced by Senator Cobey to effectuate the reco~ 

mendation of the Commission on t~is subject.7 

A number of technical or clarifying amendments were made. The fo11owin:: 

are the prinCipal amendments. 8 

(1) Section 990.8 ;ras amended ~n the Senate to ItSke clear that two or 

more loc~ public entities having the:saree governing board may be coinsured 

under a master policy and the total premium prorated among such entities. 

(2) Paragraph (a) of subdivision (1) of Section llCt07.4 was runend"d 

in the.Senate to conform to the.def:j,nition of "employee" in Senate Bill No. 42. 

(3) B,y a Senate amendment, Section 11290 of the Government Code was 

amended to conform to Senate Bills Nos. 42, 44 and 46. B,y an Assembly amend-

ment, Section 11010 of the Government Code was amended to conform to Section 

11290. 

(4) By an Assembly amendment, Section 1017 of the Education Code -was 

amended to conform to Senate Bills Nos. 42 and 44. 

Defense of Public Emp)oyees 

Senate Bill No. 45, which in amended form became Chapter 1683 of the 

Statutes of 1963, was introduced by Senator Cobey to effectuate the rec~ 

mendation of the Commission on this subject. 9 

7 See 4 Cal. L. Revision Comm'n, Rep., Rec. & Studies, Recommendation 
at 1205 (1963). 

8 Because Senate Bill No. 42 was enacted into law, Section 1 of Senate 
Bill No. 44 never became effecti¥e. See Cal. Stats. 1963, Ch. 1682, 
§ 13. Hence, the amendments to Be ction 1 of Senate Bill No. 44 are not 
included in this discussion. 

9 See 4 Cal. Law Revision Comm'~ Rep., Rec. & Studies, Recommer~tion 
at 1305 (1963). 
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A number of technical or clarifying amendments were made. The 

following are the principal amendments;lO 

(1) Elf a Senate amendment, proposed Section 996.2 was deleted as 

unnecessary. This section provided toot a mention, during the voir dire 

examination of jurors or at any other time in the presence of the jury, 

of the statutory provisions relating to defense of public employees 

or of whether or not a public employee or former employee requested or 

was provided with defense by a public entity, constituted grounds for 

mistrial. An earlier amendment made in the senate would OOve made clear 

toot the court was to examine its discretion in ruling on a motion for 

a mistrial under the proposed section. 

(2) VariOUS sections of the bill were amended in the Senate to 

substitute "officer, employee or servant" for "officer, agent or employee" 

in order to conform these sections to the definition of "employee" conwi1"e' 

in Senate Bill No. 42. 

Liability of Public Entities for OWnership 

and Operation of MOtor Vehicles 

Senate Bill No. 46 was introduced by senator Cobey to effectuate 

the recommendation of the Commission on this subject. ll The bill was 

not enacted as law. It passed the Senate in amended form and was further 

amended and passed by the Assembly, the Senate concurred in the Assembly 

amendments, but the Commission requested tbat Senator CObey remove the bill 

from the Senate File and, as a result, the bill as amended by the Assemhly 

was not passed by the Senate. 

10 Because Senate Bill No. 42 was enacted into law, Section 1 of Senate 
Bill No. 45 never became effective. See CaL Stats. 1963, Ch. 1683, 
§ 21. Hence, the amendments to Section 1 of Senate Bill No. 44 are not 
included in this discussion. 

11 See 4 Cal. law Revision Comm'n, Rep., Rec. & Studies, RecOlJllDendation 
at 1405 (1963). 
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In its latest amended form Senate Bill No. 46 would have limited 

public motor vehicle ownership liability to liability for vehicles owned, 

used or maintained for a "proprietary" purpose. Other legislation enacted 

at the 1963 legislative session upon recommendation of the Commission will 

eliminate the so-called "governmental-proprietary" distinction. The Com-

mission concluded that it would be undesirable to retain the distinction 

in one small area of potential liability--vehicle ovnership liability--

and determined that it was preferable to leave the matter of whether 

public entities will be subject to motor vehicle ownership liability to the 

courts for decision. 

Workmen'sO. Compensation Benefits for Persons Assisting 

Law Enforcement or Fire· Control Officers 

Senate Bill No. 47, which in amended form became Chapter -- of 

the Statutes of 1963, was introduced by Senator Cobey to effectuate the 

recommendation of the Commission on this Subject.12 

A number of technical or clarifying amendments were made. The 

folloWing are the principal amendments of a substantive nature: 

(1) Sections 3365 and 3366 were amended in the Senate to exclude 

independent contractors and employees of independent contractors from 

benefits under the bill. 

(2) Section 3365 was amended in the Senate to exclude members of 

the armed forces of the United States while serving under military command 

in suppressing a fire from benefits under Section 4458. 

12 See 4 Cal. Law Revision Comm'n, Rep., Rec. & Studies, Recommendation 
at 1505 (1963). 
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(3) Section 3365 was amended in the Senate to add a subdivision 

covering the right of persons who furnish aircraft for fire suppression 

purposes to receive benefits under ·Section 4458. 

(4) Section 3365 was amended in the Senate to define when a 

person is engaged in suppressing a fire. 

(5) Section 4458 was amended in the Senate to provide for the 

method of calculating the benefits which inmates of penal or correctional 

institutions would be entitled to receive under that section. 

Amendments and Repeals of Inconsistent Special Statutes 

Senate Bills Nos. 483, 484 and 499 were introduced by Senator 

Cobey to effectuate the recommendation of the Commission on this subject.13 

Senate Bill No. 483 was amended in the Senate to correct a typo-

graphical error and in its amended form became Chapter **** of the 

Statutes of 1963. 

Senate Bill No. 484 was amended twice in the Assembly (al to restore 

certain language in the existing law relating to contracts and agreements 

that the Commission had proposed to delete and (b) to make the various 

sections in the bill consistent with each other. As thus amended, the 

bk11 became Chapter **** of the Statutes of 1963. 

Senate Bill No. 499 was amended in the Senate to correct several 

typographical errors and a technical amendment was made in the Assembly. 

As thus amended, the bill became Chapter **** of the Statutes of 1963. 

13 See 4 Cal •. Law Revision 
at 1605 (1963). 

Comm'n, Rep., Rec. & Studies, Recommendation 
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Condemnation Law and Procedure 

Senate Bill No. 71 was introduced by Senator Cobey to effectuate 

the recommendation of the Commission relating to discovery in eminent 

domain proceedings.14 The bill passed the Senate in amended form but 

died in the Assembly Judiciary Ccrr.mi ttee. 

14 See 4 CaL Law Revision Comm I n, Rep., Rec. & Studies, Recommendation 
at 705 (1963). 
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REPORT ON STATUTES REPEALED BY IMPLICATION 
OR HaD UNCONSTITUTIONAL 

Section 10331 of the \}Qvernment Code provides: 
The commission shall recommend the expre .. repeal of all stat­

utes repealed by implication, or held unconstitutional by the Su­
preme Court of the State or the Supreme Court of the United 
States. 

Pnrsuant to this directive the Commission haa made a study of the 

aH
deci.s.ions of the SUl.'rem<; Court of the U"!ited States an~ ?f the Su­

I .rem.e p!>ury; of Callforma handed down .mce the Comml8Slon's 1962 
~ Report was prepaNid.- It haa the following to report: 

(1) No decision of the Supreme Court of the United States holding a 
statute of the State repealed by implication haa been found. 

. em aesolng 
a statute of the Stat unconstitutional has been found. Health and 
S fety Code Section 11 . ch makes it' use, 0 

b under the influence of, or e use of narcotico, except 
i whenadmin' or nnder the direc erson licen 
b the S prescribe and administer narcotics," was nst' 
tu i by the United States Supreme Court in Robinson v. au 

(3) No decision of the Supreme Court of California holding a stat.. 
ute of the State repealed by implication has beeu fonnd. 

....It-(r )50-,. ... 

... U.B._ 
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RECOMMENDATIONS 
The Law Revision Oommiasion respectfully recommends that the Leg­

~ islature authorize~.. Oommission to complete its etudy of the topics 
~ ~£.I\ p_a!@!.~ of this report. 

Pursuaut to the mandate imposed by Section 10331 of the Govern­
ment Code, the Oommission recommends the repeal of Section 11721 of 
the Health and Safety Oode and snbdivision (B) of Section 2552 of the 
Business and Profeesiona Code to the extent that these provisions have 
been held nnr.onstitutionai. 

Respectfully submitted, 

HBRKAN F. SBLVIN, 01lainn4n 
JOHN R. MoDONOUGH, JR., Vies Obirma .. 
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