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Memorandur 63- 1

Subject: Study No. 34(L) - Uniform Rules of Evidence (Privileces
Article as previcusly revised and approved by Commission)

Attoched to this Memorandum is the article of the Uniform Rules of Evidence
relating to privileges es it has been revised to date by the Commiseion. The
changes from the Uniform Rules {other than mere shifting of language from one
part of the rule to another) are shown by etrike-out and underscore. The rules
that have been considered by the Commission are on pink paper. Those rules
that have not as yet been considered by the Commissicn are on yellow paper.

Appended to each rule are comments Indicating the reason for changes ithat
the Commission has directed and containing other explanatory material.

This set of the URE Privileges article should be retained, and you should
bring thie set of the privileges article to each meeting at which the privi-
leges article is to be considered. As varlous privileges are revised from
time to time, replacement pages will be sent to you so that you may kezp this
set current.

There is included among these rules one rule that is not contaiined in il:
URE and which has not been considered by the Commission. This is Rule 35.1
relating to the newsman'’s privilege. Thls wae presented to the Commissi-n by
memorandum in 1961 but was never considered by the Commission because the
Commisgion's at{ention was diverted to So.ereign Immunity. The proposed rule
is included here because the newsman's privilege is an existing California
privilege and will have to be considered by the Commission before it is through
with the priviieges article of the URE.

The present status of the Commlession's study of the privileges article

is a5 follows:




Rules 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 38
and 4O have been tentatively acted upon by the Commission. Action has
not been teken on Rules 37 and 39, even though these rules have been
modified to g considerable extent by the Commission already. Rule 39
now contains four subdivisions. Subdivision (3) was approved by the
Commission in connection with Rule 23, but it was moved to Rule 39 at
the suggestion of the Commission. Subdivision {4) of Rule 39 has not
been approved; it formerly appeared as subdivision (10) of Rule 25,
and wes moved to Rule 39 st the suggestion of the Commiasion. The
final decision on whether to retain or omit subdivision (4) or whether
it should be modified further was deferred until Rule 39 is considered.

At the May 1961 meeting, the Commission decided to reconsider all
of the rules in the privileges article on the merits, but if no
agreemert 15 reached on alternative language, the previocusly approved
language is to remain the recommendation of the Commission.

Accordingly, the staff proposes to take up each of the rulee in
the privileges article as it has been revised to date. The State Bar
Committee to consider the Uniform Fules has advised us that they will
have a report aveilable for us near the end of Jamuery 1963. As the
Comission considers each of the revised rules, the comments and
suggestione of the State Bar Commlttee will also be considered.
Inasmuch ag we do not have their suggestions in hand at the moment, it
will be necespary for us to send you supplemental memoranda in regard
to each of the rules afier we receive the State Bar's comments.

Respectfully submitted,

Joseph B. Harvey
Asslgtant Executive Secretary
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EXHIBIT I

Revised 10/14/59
11/10/59

12/10/59

5/25/61

10/16/61

Rote: This is Uniform Rule 23 as revised by the Iawy Revision Commission.
The cheanges in the Uniform Rule (other than the mere shifting of langusge
from one part of the rule to another) are shown by underlined meterial for
new materiel and by bracketed and strike out meterisl for deleted material.

RULE 23. PRIVILEGE OF DEFENDMT

(1) [Bvery-persen-kas} A defendant in [amy) & criminal action or
Qroceeding {in-whieh-he-ig-an-aceused] Egg a8 privilege not to be called as
& witness and not to testify.

(2) An-mecused-in-a-ewimivel-aesion-has-a-privilege-4e-preveni-his
gpeuse-frap-teatifyipy-in-sueh~-aetdan-with- respect-so-apy-confidentind
copEuRieation-kad- or-nade-between-tker-vhile~-they-vwere-hugband-and-wife;
exeepiing-onty-{al-in-an-seiion-in-vhiek-the-aceused-ie-charged-wish-£5)
a-erime-invelving-the-maryinge-relationy -or~fii)-a-erime-against-she-pereen
er-properiy-of-ihe-ether-gpouse-er-the-ehild-of-sither-spougey~-ox~{iti}-a
deseriion-oaf-the-other-epouse-or-a-child-of - either-spousey -or-{b)-as-4o-the
eopEuRieaticnr-in-an-Aetion-i8-vhieh-the-aseused-offera-evidence-af-a
ecnmunieatisn-between-himgelf-apd-his-spouses |

[€3)) [An-meeused] A defendant in & criminal action or proceeding has

no privilege tc refuse, when ordered by the judge, to submit his body to
exsminetion or to do any act in the presence of the judge or the trier of

the facet; except to refuse to testify.

oo ised 1/14/63 -1- Rule 23
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{E4)--Ef-an-aeeused- in-6-eréninal-nekion-docs- not-teatifyy - counsel-may
eoxment-upon~aeensed!g~-faidure-so-segiifyy-and-he-srier-of-fact-poy-dyav

ali-renconeble-infevences-therefvory |

RULE 23 (PRIVILEGE OF . DEFIITAT) L8 FLVISID BY TS CCi3ISSICH
It is the purpose of this memorendum to explain Uniform Pale 23,

relating to the privilege of a defendant, as revised by the Cormission.

URE Subdivisiop {1) - Privilege of Defendant

Under existing Californis statutes as construed by the courts, a defendant
in & criminal c&se has & privilege not to testify and not to be celled s a
witness, The URE reference to "an accused" has been replaced with languege

more technically mccurate in light of Penal Code Sections 683 and 685.

URE Subdivieion (2) - Marital Privilege of Defendant in Criminal Case

The special marital privilege provided by this paragraph for a defendant
in a criminal cese becomes unnecessary, because the Commission hes eniarged
the privilege stated in Uniform Rule 28 so that in all ceses & spouse has
& privilege which is the substantisl equivalent of that provided by paragraph
{2) for & defendant in a criminel case, viz., the privilege--to_pre\fent the
exceptions compsreble to those steted in paragraph (2) - to prevent the
cther spouse from testifying to confidential communications, which privilege
survives the termination of the marriege. The Commission has, consequently,

deleted the marital privilege in subdivision {2) of Uniform Rule 23.

URE Subdivision {4) - Comment on Defendant's Exercise of Privilege

Paragraph (4) of Uniform Rule 23 hae been deleted because the matter of
commenting on the exercise of the privilege provided by Rule 23 is covered

by Rule 39.
-2- Rule 23



Revised 10/1k/59
11/10/59
12/10/59

JL/6L
10/16/61

Note: This is Uniform Rule 24 as revised by the Iew Revision Commission.
The changes in the Uniform Rule {other than the mere shifting of lenguage
from one part of the rule to another} are shown by underlined material for new
meterial and by bracketed and strike out material for deleted material.

RULE 2k, DEFINITION OF INCRIMINATION

A matter will incriminate & person within the meaning of these rules
if 1t constitutes, or forms an essentisl part of, or, taken in comnection
with other matters [diselesed], is & basis for a reasonsble inference of,

such & [vieimiien-sf] crime or public offense under the laws of this State or

of the United States as to subject him to liability to [punishment-therefor]

conviction thereof, unless he has become [for-ary-reassn] permdnently immune

from [punishment] conviction for such ([wisisiien] crime or public offense.

CCMMENT

The substance of the URE rule is approved by the Commission. However, tie
revised rule also provides protection against possible incrimination under a
federal law, but not & law of another state or foreign country. The scope of
the privilege a8 it now exists in Celifornia is not clesr, for no decision has
been found indicating whether or not the existing Californie privilege provides
protection against incrimination under the laws of & sovereignty other than
talifornia. The inclusion of protection a&gainst possible incrimination

under a federal law is desirable to give full meaning to this privilege.

revised 1/14/63 -3~
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The word "disclosed" has been deleted from the Uniform Rule., The
witness may be ayare of other matters which have not been "disclosed” but
which, when tsken in connec¢tion with the question asked, is & basis for a

reasonable inference of such & crime or public offense under the laws of this

State as to subject him to liability to conviction thereof.

revised 1/14/63 -
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Revised 10/14/59
11/10/59
12/10/59

2/11/60
8/22/60
1/3/61
5/25/61
10/16/61

Hote: This is Uniform Rule 25 &8s revised by the Iaw Revision Commission.
The changes in the Uniform Rule (other than the mere shifting of languege
from one part of the rule to another) are shown by underlined material for
new material and by bracketed and strike out material for deleted material.

RULE 25. SFLP-INCRIMINATION; EXCEPTIONS.

Subject to Rule(s] 23 [azd-37], every natural person has a privilege,
which he may claim, to refuse to disclose [fam-sa-aeiion-er-4e-a-pubiie
effieinl-of-this-ghaie-or-any-goveramental-ageRey-or-division-thereof] any
matter that will incriminate him, except that under this rule {3} :

[ fa}-if-the-privilege-is-elaimed-in-an-aesion)

(1) The matter shall be disclosed if the judge finds that the matter
will not incriminate the witness. [s-a=d]

{ £ed ] (2) Ho person has the privilege to refuse to submit to
examination for the purpose of discovering or recording his corporal
features and other identifying characteristics [ 5 ] or his physical or
mental. condition. {s-and]

(3) No perscn has the privilege to refuse to demonstrate his identifying

characteristices such as, for example, his handwriting, the scund of his voice

and menner of spesking or his manner of walking or running.

[€e3] (4} Mo person has the privilege to refuse to furnish or permit

the taking of samples of body fluids or substences for analysis. {;-asd]

revised 1/14/63 -5-
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{Rule 25)

[€4}] (5) No person has the privilege to refuse to obey an order
made by & court to produce for use as evidence or otherwise a document,
chattel or other thing under his control constituting, containing or
disclosing matter incriminating him if the judge finds that {;-by-tke
appliieable-~rules-of-the-pubséantive-2aw; ] some other person or &

corporation {;) or other essociation or orgenization, cwns or has & superior

right to the possession of the thing ordered to be produced. [$-aad]

[fe)---A-public-offieinl-or-any-persen~-vhe-cRgiges-in-any-aekivityy
oeeupatien;-prefeasion-er-catisng-does-roi-kave-the-privilege-te-refuse
to-digeloge-any-Eatier-whiek-the-statntes-er-reguistions - geverning-the
sffiee;-setivityy-eeeuphticg;-profecsion-aer-caliing-require-him-$6-reeord-
er-repeyi-or-diselege-concerning-s43-and

££9--A-persen-whe-is-an-efficer;-agent-or-eaplioyee-ef-a-~corperation
er-atker-asgoeinticn;-dees-gex-keve-the-orividege-fo~refuse~-te~-diaedese
apy-matier-whiek-tke-siatutes-or-regiiationa-governing-1ke- ecorpoyation
e¥-AEse€intion-ar-sne-conduet-of-1ta-buginess- reguire-him-t6-reeerd-e¥
reperi-gy-disetases-azd

{6) No person has the priviiege to refuse to obey an order made

by & court to produce for use as evidence or otherwise any record

required by law to be kept and to be open to inspection.

[£g3] (7) Subject to Rule 21, a defendant in & criminal action or

proceeding who [veimmtariir] testifies in the action or proceeding upor

the merits before the trier of fact [dees-msi-have-ike-privilege-ie
refuse-to-diselose-apy-Easier-relevaps-fo-any-issue-in-tbe-aeticn] may

be cross-examined as to all matters about which he was examined in chief.

(8) Fxcept for the defendant in & criminal action or proceeding,

& witness who, without having claimed the privilege under this rule,

revised 1/14/63 -6- Rule 25



testifies in an action or proceeding before the trier of fact with

respect to a transaction vwhich incriminates him does not have the

privilege under this rule to refuse to disclose in such action or

proceeding any matter relevant to the transaction.

revised 1/1L/63 -7~
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Revised 11/10/59.
12/10/59
8/29/60
1/ 3/61
5/26/61
10/16/61
RULE 25 (SELF-IBCRIMINATION; EXCEPTIONS) AS

REVISED BY THE CCOMMISSION
It is the purpose of this memorandum to explein Uniform Rule 25,
relating to the privilege against self-incrimination, as revised by the

Commisgsion.

TEE PRIVILEGE

The words "in an action or +o a public official of this state
or 10 any governmeuntal agency or division thereof" have been deleted
from the statement of the privilege. The Commission has deleted this
language from Uniform Rule 25 because the Uniform Rules are, by
Uniform Rule 2, concerned only with matters of evidence in proceedin,.
conducted by or under the supervision of courts and 4o not apply to
hearings or interrogations by public officials or agencies. For
example, the Uniform Rules of Bvidence should not be concerned with what
& police officer may ask a person accused of a crime nor with vhat
rights, duties or privileges the questioned perscn has at the police
station.

Even if it were decided to extend the rules beyond the scope of
Uniform Pule 2, it is illogical %o speak of a privilege to refuse

to disclose when there is no duty to disclose in the first place.

N 1 fe -8
reviged 1/14/63 Rule 25



An evidentiary privilege sxists only when the person questioned would,
but for the exercise of the privilege, be under a duty to speak., Thus,
the person who refuses to ansver a question or accusation by a police
officer is not exercising an evidentiary "privilege" because the
rerson is under no legal duty tco talk to the police officer.

Whether an accusation and the dof:indant's response thereto are
admissible irn evidence is a separate problem with which Uniform Rule 25
does not purport to deal. Under the California law, silence in the face
of an accusation in the police station can be shown as an implied admission.
On the other hand, express or implied reliance on the constitutionsl
provision as the reascn for failure to deny an accusation has recently
been held to preclude the prosecutor from proving the accusation and
the conduct in response thereto although other cases taking the
opposite view have not been overruled. If given conduct of a
defendant in a ecriminel case in response ic an accusation is evidence
which the court feels must be excluded Lecause of the Constitution,
there is no need {0 attempt to define these situations in an
exclusionery rule in the Unifcrm Bules of Evidence.

A comparable situation would be where the judge orders a specimen
of bodily fluid taken from & party. The rules permit this. pRut the
Uniform Commissioners point out that "a given rule would be inoperesive
in & given situation where there would occur from its application an
invasion of comsitutiomal rights. . . . [Thus] if the taking is in
such manner as to violate the subject’s constitutional right to de
secure 1in his person the gquestion is then one of constitutional law

on that ground."

revised l/l“/63 =
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The effect of striking out the deleted langusge from Uniform Rule
25 is that the rule will then apply (under Uniform Rule 2) "in every
proceeding, both criminal and civil, conducted by or under the
supervision of a court, in which evidence is produced."
EXCEPTIONS
In paragraph (a2} of the Uniform Rule, now subdivision (1) of the
revised rule, the words "if the privilege is claimed in an action"
have been omitted as superfluous because the rule as revised by the
Commission applies only in actions and proceedings. The reference
0 Rule 37 has been omitted in view of subdivisions (7) and (8),
which state the existing Califcrnia law as to waiver of this privilege.
Subdivision {3) has been inserted to make it clear that the
defendant in a criminal case, for example, can be reguired to walk
go that & witness can determine if he limps }ike the person she
observed &t the scene of the crime. Under subdivision (3}, the
privilege against self-incrimination cannct be invoked to prevent
the taking of a sample of handwriting, a demonstration of the witness
speaking the same words as were spoken by & criminal as he committed
a crime, etec. This matter may be covered by paragraph (b}, now
subdivision (2), of the Uniform Rule; but subdivision (3) will avold
any problems that might arise because of the phrasing of subdivision (2).
In paragraph (d) of the Uniform Rule, now subdivision (5) of the
revised rule, the exception has been revised to indicate more clearly
that a corporation or other crganization would be included &3 & person

owning or having a superior right of possession. The inclusion of
revised 1/1L4/63 ~10-
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"owns" is to avoid a poscible protlem where, for example, articles
of incorporation vest exclusive custody of books and records ina corporate
officer, even though they are the property of the corporation.

Subdivision (6) of the revised rule restates the acceptable
parts of paragraphs (e) and (f) of the URE. The extreme feature of
each of these URE subdivisions is that testimozny would be compelled,
probably in vielation of the California Constitution.

The Commission has revised paragraph (g) of the Uniform Rule, now
subdivision (7} of the revised rule, to incorporete the substance of
the present California law (Section 13223 of the Penal Code).
Paragraph {(g) of the Uniform Kule (irn its original form} conflicted
with Section 13, Article I, of the falifornia Constitution, as
interpreted by the Califorrnia Supreme Court.

The Commission has inecluded a specifie wailver provision in
subdivision (8) of Rule 25. FRule 37 of the Uniform Rules provides a
waiver provision that applies to all privileges. However, the
waiver provision of Rule 37 would probably be unconstitutional if
applied to Rule 25. Thus, the Commission has revised Rule 37 so that
it does neot apply to Fule 25 and has included a special waiver
provision in Fule 25. Note thet the weaiver of the privilege sgainst
self-incrimination uader subdivision (&} of revised Rule 25 applies

cnly in the same action or proceeding, not in a subseguent action

or proceeding. Californis case lav appears to limit the weiver of
the privilege against self-incrimipaticn tc the particular action or

proceeding in which the privilege is walived; & person can claim the
revised 1/14/63 ~11-
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privilege in o subsequeni case even though he waived it in a previous
case. The extent of wailver of the privilege by the defendsnt in a

criminal case is indicaeted by subdivision (7) of the revised rule.

revised 1/14/63
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Revised 10/1/59
bl

Note: This is Uniform Rule 26 as revised by the Law Revisio~
Commission. The changes in the Urniform Rule {other than the m-.e
shifting of language from one part of the rule to another) are
shown by underlined material for new material and by bracketed
and strike out material for deleted material.

RULE 26. LAWYZR-CLIENT PRIVILEGE.
{1} As used in this rule:
(a) "Client" means a person, [er] corporation, [er-ether]

association or other organization {including this State and any

other public entity] that, directly or through an authorized

representative, cornsults a lawyer or the lawyeris representative
for the purpose of retaining the lawyer or securing legal service
or advice from him in his professional capacity; and includes an

incompetent (i) who himself so consults the lawyer or the lawyer's

representative or (ii) whose guardian so consults the lawyer or

the lawyer's representative in behalf of the incompetent, [-]
{b) M"Communication™ includes advice given by the lawyer in
the course of representing the client and includes disclosures of

the client to [a] the lawver's representative [r-assesetate-sor

empieyee-of-the-lawrer | incidental to the professional

relationship. {3]

{c) "Holder of the privilege" means {i) the client when he

is competent, {ii} a puardian of the client when the client is

incompetent, {iii) the perscnal representative of the client if

able-to-a-aerparatieon

y-

the client is dead and |ske-privilege-awaz

ep-zsseeiabion-terminates-upen-2disseintians |

revised 1/14/63 -13- #2686



(iv) a successor, assign or trustee in dissolution of a ecorpcraiic

vartnership, association or other organization if dissolved,

{d) "Lawyer" means a person authorized, or reasonably
believed by the client to be authorized, to practice law in any
state or nation the law cf which recognizes a privilege against
disclosure of confidential communicaticons between client and
lawyer.

{e] M"Lawyer's representative” includes a partner, associate

or employee of the lawyer.

{2) Subject to Rule 37 and except as otherwise provided
[s¥-paragrapk-2-6£f] in this rule; if a comrmunication [s] is
found by the judge to have been between g lawyer and his client
in the course of that relationship and in professional confidence;

[are-privileged;-and-a] the client has a privilege toj

r

(a) [&f-he-is-the-wibness-te] Refuse to disclose [anmy

O
—J

saek] the communication. [s-an

(b) [%e]l Prevent his lawyer, or the lawver's representativ

from disclosing the comnunication., [itj-and]

(¢} [5e] Prevent any other [wistamess] person from disclosing
[sueh] the communication if it came tc¢ the knowledge of such
{witness] person (i) in the course of its transmittal between
the client and the lawver, or (ii) in & manner nct reasonably o
be anticipated by the client [%] or {iii}) as a result of a breach

of the lawyer-client relationship.

{3} Subject to Rule 37 and except as otherwise provided in

this rule, the privilege vnder this rule may be claimed for the

revised 1/14/63 #26
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client by {[the-client-ipn-persern-ce-by-his-lawysry-cp-if
ircempetent;-br-hiz-guardian;-or-if-deceased;-by-his-persenal

representatives | the holder of the privileze or a person who is

authorized to claim the priviiege by the holder of the privilege.

(L} Subiect to Rule 37 and except as otherwise provided in

this rule, unless there is no holder of the privilege in

existence, the lawver who received cr made the communication

shall ciaim the privilege under this rule for the client unless

otherwiss instructad by the holder of the privilege or his

repregentative.

(5) [{2+~--Sueh-privilege-~-shall] The privilege under this

1 4y
FeH-pRE-28RRIIBS

I

as

n
1

@Hy-fas

*

sought or obtainred in corder to enable cr aid the client to commit

& crime or [a-tert] to perpetrate or plan to rperpetrate a fraud .

{6} The privilege under this rule does not extend to a

cormmunicatiocn relevant tos

(a) [5-s8r-ikl-tc-a-commun:

i

atipr-re

(1}

ewant-te] An issue
between parties all of whom ciaim through the client, regardless
of whether %the respective claims are by testate or intestate

succession or by inter vives transactiorn, [s-e=}

dt

"J-

{b)] [fei-te-a-sspmunisatien-relevant-ta] An issue of
breach of duty by the lawyer to his client [5] or by the client

to his lawver, [s-3#]

revised 1/14/562 -15- 4



{c) [{d}-te-a~communieation-relevant-to] An issue
concerning an attested document of which the lawyer is an
attesting witness, [;-ep]

[ e} to-a-communicasisn-relevars-to-a-Ratter-of-es8Aen
iRberess-betWoeR~tWo-op-nena-elients-4f-nade-by-any-ef ~bhemn--
te-a-kawyer-wheR-they-have-pasatned-in-eomnen-when-offered-in

gan-getion-~betwesn~anr-af-such-62iontsed

{7) Where two or morc clients have rctained a lawyer to

act for them in common, none of them may claim a privilege

under this rule as against the others as to communications made

in the course of that relationship.

revised 1/22/63 -16- #26



Revised 10/1/59
9/15/59
10/17/61

RULE 26 (LAWYER-CLIENT PREIVILEGE) AS RBEVISED BY THE COMMISSION

It is the purpese of this memcrandum to explain Uniform
Rule 26, relating to the lawyer-client privilege, as revised

by the Commission.

DEFINITICGNS

Arrangement. The definitions contained in paragraph (3)

of Uniform Rule 26 have been made the first subdivision of
the revised rule to conferm to the ferm of other r»ules., The
definitions are contained in the first subdivision in other

Rules. See, for example, Rules 27, 29, and 3i4..

Definition of "client." Referring to revised Rule
26{1){a), the definition of client has been revised to maks
clear that a corporation or asscociation "or other organization
(including this State and other public entities}" are
congidered clients for the purpose of the lawyer-client
privilege. This change makes it clear that the State, cities
and other public entities have a privilege in the case of a
lawyer-client relaticnship. This is existing law in California.
Rust v. Roberts, 171 4A.C.A. 834, 838 (July 1959) (State has
privilege); Holm v, Superior Court, 42 Cal.2d 500, 267 P.2d
1025, 268 P.2d 722 (LG54) {city has privilege). There does
not seem to be any reascn why the State or any other public
entity should not be entitled to the same privilege as a
private c¢lient.

revised 1/14/63 -17- #26



The definition of client has also been expanded by
adding the words "other organizaticn'". The broad language
of the revised rule is intended to cover such unincorporated
organizations as iabor unions, sccial clubs and fraternal
organizations in those circumstances where the particular
situation 1s such that the organigzation (rather than its
individual members} is the client. See 0il Workesrs Intl.
Union v. Suvperior Court, 103 C.A.2d 512, 23C 7.2d 71 (1951}
{not involving a privilege question). There is no reason
wWhy in appropriate circumstances these and similar orgardizations
should nct have the same privilege as & private individual.

The definition of client has also been modified te make
it clear that the term client includes an incompetent who
himself consults the lawver or the lawyerts representative.
in this case, subdivisicn (3) provides that the guardian
of the incompetent client can claim the privilege for the
incompetent client and that, when the incompetent client
becomes competent, he may himsell claim the privilege.

Definition of "lawver.' The definition cf "lawyer"

contained in the Uniform Rule has been mcdified Ly inserting
a comma after the word Teuthorized.™ This corrects an
apparent clerical error in the rules as printed by the
Commission on Uniform State Laws. Compare with Rule 27 {as
printed by the Comrission on Uniform State Laws),

The Commission approves the preovision of the Uniform
Rule which defines "lawyer® to inclilude z person Y"reascnably

believed by the client Lo be auvthorized" Lo practice law.

revised 1/14/63 -18- #£26



Since the privilege is intended to encourage full disclosure
by giving the client assurance that his comnunication will
not be disclosed, the client®s reasonable beiief that the
person he is consudting 1s an attorney should be sufficient.

Definition of Lawver®s Representative. The phrase

"lawyer®s representative™ as used in the Uniform Rules is
sufficiently ambiguious tc require illustrative definition
because of the importance of protecting communications made
by the client or the lawyver %o such persons as a lawyer®s
partner, asscciate or emploves.

Definition of "holder of the privilege." The substance

of the sentence in Unifern Rule 26{1) reading “the privilege
may be claimed by the c¢lient in person or by his lawyer, or
if incompetent, by h.s grardian, or if deceased., by his
persconal representative™ has been statea in the form of a
definition in subdivision {1)(c¢) 2f the revised rule. This
definition substantially cenforms tc the definition found
in Unifcorm Rule 27, relating tc the physiclan-patient
privilege. It makes clear who can waive the privilege for
the purposes of Rule 37. It also makes subdivision (3] of
the revised rule more concise.

Note that under subdivision (l}{z)(i} of the revised
rule, the client is the holder of the privilege if he is
competent, Under subdivision (1}{c¢)(ii) of the revised

rule. a guardian of the client is the helder of the privilege

if the c¢lient is incompetent. Under these two prcovisions,
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an incompetent client bpeccmes the helder of the privilege
when he becomes competent. For example, if the client is a
mincr of 20 vears of age and he or his guardian consults
the attorney, the guardian under subdivision (1){c){iii)

is the heclder of the privilege until the minor becomes 21
and then the minor is the hclder of the privilege himself.
This is true whether the guardian consulted the lawyer or
the mincr himself consulted the lawyer.

Under subdivision (1}{c)(iii), the personal representa-
tive of the client is the holder of the privilege whan the
client is dead. He may claim the privilege on behalf of
the deceased client., This may be a change in the existing
California law. Under the California law, the privilsge
may survive the death of the client and no one can waive
it on behalf of the client. If this is the present Califcrnia
law, the gommission believes that the Uniform Rule provision
(which in effect provides that the evidence is admissible
unless the person designated in the Uniform Rule claims the
privilege) is 2 desirable change.

Under subdivision {1){c)(iv), the successor, assign or
trustee in dissolution cof a dissclved corporation, associla-
tion or other organization is the holder of the priviiege
after dissolution. This changes the effect of the last
sentence of URE Rule R26(1), which has been omitted from the
revised rule since there is no reascn to deprive such
entivies of a privilege when thers is only a minor change in

form, being merely a technical dissolution, while the substance
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remains.

This definition of "holder of the privilege" should be
qonsidered with reference to subdivision {(3) of the revised
Rule 26, specifying who can claim the privilege, and Rule 37,

relating to waiver of the privilege.
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GENERAL RULE

The substance of the 'general rule"” contained in URE Rule 26(1) has
been set out in the revised rule as subdivision (2).

The following mcdifications of the Uniform Bule have beer made in
the revised rule:

(1) The language of introductory exception to the rule has been
reviged to delete reference to a specific paregrarh of the rule and is
instead phrased in the genersl language 'except as otherwise provided in
this rule." This change has been made because the excepticns to the
"zeneral rule" are contained in various other varts of the revised rule.

{2} The words "are privileged" have teer deleted in order to
make it elear that the client has the privilege and if the privilege is
not claimed by the client or perscns authorized under subdivisions (3) and
(L) of the revised rule to claim that privilese, the evidence of the
communication will be asdmitted.

(3) The requirement that the cormunication be found to be between
a lawyer and his client in the course of that relationship and in
professional confidence had been stated as a condition to the exercise
of the privilege. This is in accordance with the existing law which
requires a showing by the person invcking the privilege both of the
lawyer-client relationship and of the confidential character of the

cemmunication., Shsrcn v. Sharon, T9 Cal. 633, 677 (1889); Collette v.

Sarrasin, 184 cal. 283 (1920). It is suggested that this requirement
is more accurately and clearly stated in the revised rule.
(W) Parsgraphs {a), (v) and (c} of Uniform Rule 26{1) have been
tabulated in paragraph form to improve readebility and 2 number of
0.
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revisions have been made,

The words "if he is the witness  have been deleted frcm paragrapn
(a) because these limiting words sre nct a desirsble limitation. Note
thaet under Uniform Rule 2, the rules "apply in every proceeding, both
criminal and civil, conducted by cr under the swpervision of a court,
in which evidence is preduced.”

The words "or the lawyer's representative"” have been inserted in
paragraph (b) 4o make clesr the substance of the Uniform Rule that the
client can prevent the stenogravher or other employee or representative of
the lawyer from testifying as to the communication. Thus the privilege
respecting the attorney's secretary cr clerk is vested in the client.
Under the present Californis statubte the privilegs s¢ Tar as employees of
the attorney is concerned may be vested in the attorney. The basis for
the privilege is to encourage full disclosure by the client and for this
reason the Commission beliewves that in 211 cases the privilege should be
vested in the ciient.

The word "person' has been substiluted for "witness in paragraph (c)
bacause 'witness is suggective of testimony at a trisl whereas the
existence of privilege would male it possible for the client to prevent
a perscn Irom disclosing the communicaticn at a pretrizl proceeding as
well as at the trisl.

(5) Subdivisiors (3) and (4) of the revised rule state the substance
of the last sentence of Uniform Rule 26{1) reading "the privilege mway be
cleimed by the client in person or bty his lewyer, cr if incompetent, by

nis guardian, or if decessed, by his perscnsl representative" with some
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changes. An introductory clause has been iaserted in each subdivision to
make it clear that the right to claim the privilesme for the client is
subject to the waiver provision (Ruls 3T7) 2nd to the other exceptions under
which & confidential communicaticn between a lawyer and a clisnt is
admissible. Under subdivision (3) of the revised rule, the "holder of the
vriviiege" may claim the privilege. The holder ¢f the privilege is the perscn
designated in the definitich contained in paragraph (1)(c) of the revised rule.
Alsc under surdivisicn (3] of the revised rule, specific provision
is mede Tor persons who are authorized to cleis the privilege to claim it.
Thus the gusrdizn, the client cr the perscnzl vepresentsiive (when the
"holder of the privilege") may zuthorize another person, such as his
attorney, to claim the privilege.
Subdivision (4) states more clearly the substance of what is
contained in URS Rule 26(1), which provides the privilege may be claimed

il

by "the client ir person or by his lawyer. Under the revised rule in
sutdivision (i), the lawyer must claim the privilege on behalf of the
client unless otherwisc instiructed by the holder of the privilege or nis
representative, The Commission believes that, except for the mandetory
nature of the claim, this 1s in substance what is intended 4o be provided
by that part of Uniforr Rule 26(1) that provides that privilege may be
claimsd by the cliznt in person "or by his lawyer.”

(6} Under a dictum in a California case z judge can, on his own
motion, exclude a confidential atiorney-client communication., This is
probably because the Californis statule provides that the communication

to the lawyer by the client shall not be disclosed "without the consent of

his client.” However, the Uniform Rule is based on a theory that the

Rule 26
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ccowunication is to be admitted unless the privilege is claimed by 2
person designated in the statute. The Commission adopts the Uniform Rule
with the realization that the confidertial communication will be admitted
as evidence unless somecne entitled tc claim the privilege of the c¢lient

does so0.

EXCEFTIONS.

Crime or fraud. In subdivision {5) of the revised rule an exception

is stated that the priviieges doss not apply where the judge finds that
the legal service was socught or cbiained in order 4o enable or aid the
client to commit or plan to commit a crime or to perpetrate or plan to
perpetrate a frawd. Celifornia recognizes this exception inscfar as
future criminal or fraudulent sctivity is concerned. Uniform Rule 26
extends this exception to bar the privilege in case of consultation with
a view of ccmmissicn of any tort, The Commission has not adopted this
extension of the traditional scope of this excepticn. Because of the wide
veriety of torts and the technical nature cof many, the Commission believes
thet to extend the exception to include all torts would present difficult
problems for an attorney consulting with his client and would open up tco
large an area of anuwllificaticon of the privilege.

The Unifcorm Rule requires that the Jjudge must find that "sufficient

evidence, aside from the communication, has been intrcduced to warrant a

Tinding that the legal service was sought or obtained in order tc enable
or sid the client to commit or plan Lo cormit a crime or a tort." The
Commission has not reteined this requirement that zs a foundation for the

admission of such evidence there must be a prima facie showing of the
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criminal or tortious activities of the elisnt. There is little ocmse or
text authority in support of the foundation requirement and such authority
as there is falls %o make a case in support of the requirement. The
Commlssion believes the foundation reguirement is too stringent and
prefers that the question (as to whether the legal service was sought or
obtained to enable or aid the client to commit or plan to commit s crime
or to perpetrate cr plan to perpetrate a fraud) be left to the judge for
determination under the provisions of Uniform Ruie 8.

Other Exceptions. In subdivisicn (6} of the revised rule, the sub-

stance of the other exceptions to Uniform Rule 26 has been retained. None of
these excepticns is expressly stated in the existing Californla statute.
Bach is, however, mcre or less recognized to some extent by judicial
decision. The exception provided in subdivisien (£)(a} of the revised
rule provides that the privilege deces not apply on an issue between parties
all of whom claim through the client. Under the existing California law,
all nust claim through the client by testate or intestate succession; a
claim by inter vivos transaction is not within the exception. The Uniforn
Rule would change this to include inter vivos transactions within the
excepticn and the Cummissicon approves this change. Accepbing the rule

of non-survivorship when all parties claim through a client by testate or
intestate succession, the Commission can perceive no basis in logiec or
policy for refusing to have a like rule vhen cne or both parties claim
through such eclient by inter vivos transactiom.

The Favesdropper fxception. Let us suppose that a switchbeard

operator listens in on a confidentisl statement made by a clisent to his

lawyer in the course of a teslephone conversation. Or suppose the client
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mails a confidentisl letter and an interceptor steams the letter open and
reads it. Or suppose a wrongdoer bresks into and enters the lawyer's
office and steals the letter.

Under the so~called "Bavesdropper Ixcepticn,” the switchboard operator,
the interceptor and the wrongdoer all could testify. We may have the
eavesdropper exception in Californiz, but the Uniform Rule would abolish
it. The Ccmmission approves the Uniform Fule provision (contained in
sutdivision (2)(c) of the revised rule) which would permit the client %o
prevent the switchboard cperator, irterceptor or wrongdoer from testifying
as to the communication. The eclient who consults a lewyer is in danger
of eavesdropping, bugging and other such forms of foul play. Eavesdropping
is a real and proximete menace to clients. To encourage full disclosure
by the client to his attorney, the Commiscion believes that the client
should not be required to run the risk of the switchboard operator,
interceptor or wrongdeer testifying as 1o the confidential communication.
Therefore, the Cormission approves the Uniform Rule provision.

Joint Clients. Subdivision (7) of the revised rule states the

existing California lew and the rule proposed in URE paragraph (2)(e). The
Commission believes it is stated more clearly in the revised rule because
it avoids the possible contention that the exception applies only to &
compmunication "made by any of'" the joint clients, leaving privileged the
communication made by the lawyer consulted. A4lsco, it changes the theory

of the exception from nonprivileged to unable to claim the privilege.
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Revised 11/10/59
10/16/61

Note: This dis Unifcorm Rule 27 as revised by the Law Revision Commission.
The changes in the Uniform Rule (other thern the mere shifting of language
from one part of the rule tc ancther) are shown by underlined material for
new material and by bracketed and strike-out material for deletsd material.

RULE 27. PHYSICIAN-PATIENT FRIVILEGE.

(1) 4s used in this rule [;] :
{a) "Confidential communication between physician and patient” meens
such Information transmitted between physician and patient, including
infermation cbtained by an examination of the patient, as is transmitted in
confidence and by a means which, sc far as the patient is aware, discloses
the information to no third persons other than those reasonably necessary
for the transmission of the information or the accomplishment of the purpose

for which 1t is transmitted.

(b) "Holder of the privilege” means (i) the patient when he is

competent, {ii) a guardian of the patient when the patient is incompetent

and {(iii) the personal representative of the patient if the patient iz

dead. [bhe-patieni-while-glive-and-nei-under-pusrdispship-sr-the-guardian

Ity

gf-the-persen-of-an-irasppetent-paticnt;-er-the-perssnsl-representeiive-~g
of-z-descaged-zatierss |
{c) '"Patient® means & person who, for the [sele] purpose of securing

a diagnosis or preventive, palliative [;] cr curative treatment [;-sr-=s

dimpaesis-preliminary-te-suek-treatments] of his physical or mental condition,

consults a physiclan [;] or submits to an examination by a physician [#] .

28~
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(d) "Physician" means a person authorized, or reasonably believed
by the patient to be authcrized, to practice medicine in [%he] any state
or [jupisdiatice-in-whish-the-sspasuliaticn-or-cuepinstica-trlies-plaass |

ngtion the law of which recognizes a privilege againgt disclosure of

confidential compmunications between patient and physiecian.

{(2) Subject tc Rule 37 and except 2s otherwvise provided [y

poragraphs-{3};-£hdy-{53-and-{€J-2€] in this rule, a person, whether or

not a party, has a privilege in a civil action or proceeding [es-in-a

presesusisn-for-a-misdemeansrs | to refuse to disclose, and to prevent a
witness from disclosing, a communicztion [5] iT he claims the privilege
and the judge finds that:

(a) The communication was a confidential ccommunication between

patient and physician [s] ; and

Jes

(b) The patient or the physician reasonably believed the communication
to be necessary or helipful to enable the physician tc make =z diagnosis of
the condition of the patient or to prescrite or render treatment therefor
(1 ; and

{c) The witness (i)} is the holder of the zrivilege or (ii) at the
time of the communication was the physicien or a person to whem disclosure
was made because reascnably necessary for the transmission of the communics-
ticn or for the accomplishment of the purpose for which it was transmitted
or {iii) is any other perscn who obtained knovledge [ev-messessiza] of
the communicetion [as-the-rFesuls-ef-sr-intspiisnsl-breach-ef-the-phyeietanls
dusy-of-rondiselesyre-br-the-phrsieisn-op-his-agenk-cu-servant] in the

course of its transmittal between the patient and the physician, or in a

manher not reascnaoly to te anticipated by bthe patient, or as a result
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of a breach of the physician~patient relationship; and

(d) The claimant is (i) the holder of the privilege or (ii) a person

who ig authorized to claim <he privilege [fer-hiz] by the holder of the

privilege or (iii) the pbysicizn ab the time of the ccnfidential ccmmunication,

who, except as ctherwise provided in this rule, unless there is no holder

of the privilege in existence, shall ciaim the privilege under this rule

for the patient unless otherwise instructed by the nolder of the privilege

or his representative.

{3) There is no privilege under this rule as to any relevant
communication between the patient and his physician [£z23] upon an issue
of the patient's condition in:

(z) An action or proceeding to comzit him or otherwise place him or

his property, or both, under the control of another or others because of his

alleged mental [énesmpeiense] or physical conditicn. [s-~er-im]

{(b) An action or procceedirg in which the patient seeks to establish

kis competence, [ew-im]

(c) An action or proceeding to recover dzmages cn account of conduct

of the patient which constitutes a felony. [eriminel-effense-sther-then-s
risdeneans¥y~oF

() There is no privilege under this rule as tc any relevant

ccamuniceation between the patient and his phvsician upon:

(a) [fs3-mper] An issue as to the validity of a document as a will
of the patient. [;-ez-fed-upen]
{b) An issue between parties claimirg by testate or intestate

succession or inter vives transaction from a [deeeased] patient.
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[£43] {5) There is no privilege under this rule in an action or

proceeding, including an acticn brought under Section 276 or 377 of the

Code of Civil Procedure, in which the condition of the patient is an element

or facter of the claim, cor ccunter claim, cross-complaint or affirmative

defense, of the patient or of any party claiming through or under the
patient or claiming as a bzneficilary of the patient through a contract
to which the patient is or was a party.

[££3] (6) There is no privilege under this rule =s to information
which the physician or the patient is required to report to a public

official or as to information reguired tc be recorded in a public office

[7] unless the statute, charter, ordinance, administrative regulation or

other provision requiring the report or record specifically provides that

the information shell not be disclosed.

[{€3] (7) Ho person has a privilege urder this rule if the judge
finds that [suffieient-evidense;-aside-Zrem-the-ecemuntentien-haes-been
igtredueed-ta-yarrapt-a-findipg-tkat] the services of the physician were
sought or obtained to enable or aid anyone to ccommit or to plan to commit
a crime or a tert [;] or to escape detection or apprehension after the
commisgion of a crime or z tert.

[£7)--A-privilege-under-this-rule-as-te-a-cormunieabisn-26
Serminased- if-the-juadga-firds-that-any-rerssn-while-a-telder-af-5ke
e@ivilege-hes-eansed-sha-shysisiar-er-aay-agert-or-servast-of ~-She-physiedan
te~tepbify-in-gay-agbten-te-auy-satter-af-vhiel-the-pAysieiak-exr~Rig-age87

sr-servans-gained-kneviedge-thravugh-the-ccnmunieations |
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Revised 3/15/59
11/16/59
10/16/61

RULE 27 (PHYSICIAN-PATIERT PRIVILEGE) A3 RSVISED EY THE COMMISSION

It is the purpose of this memcrardum to explain Uniform Rule 27,

relating to the physician~patient privilege, as revised by the Commission.

DEFINITIONS
Arrangement. The definiticns have been arranged in alphabetlcal

order.

Definition of "holder of the privilege." The definitiocn of

"holder of the privilege” contained in the Uniform Rule has been rephrased
in the revised rule to conform to the similar definition in revised
Rule 26. Note that under this definition, a guardian of the patient
is the holder of the privilege if the patient is incompetent. This

differs from the Uniform Rule which makes the guardiazn of the person of

the patient the holder of the privilege. TUnder the revised definition,
if the patient has a separate guardian of his estate arnd a separate
guardian of his person, either guardian can claim the privilege,

An incompetent patient becomes the holder of the privilege when
he becomes competent.

The personal representative of the patient is the holder of the
privilege when the patient is dead. He may claim the priviiege on behalf
of the deceased patient. This may be a change in the existing California

law, Under the Californiz law, the privilege may survive the death of the
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patient in some cases and no one can waive it on behalf of the patient.
If this is the existing California law, the Commission believes that the
Uniform Rule provision (which in effect prcvides that the evidence is
admissible unless the person desighated in the Uniform Rule claims the
privilege)} is a desirable change.

This definition of "holder of the privilege" should be considered
with reference to subparagraphs (c) and (d) of sutdivisicn (2) of the
revised rule (specifying who can claim the privilege) and Rule 37 (relating
to waiver of the privilere)}.

Definition of "patient.” Two unnecessary commas have been deleted

from the Uniform Rule.
The Commission disapproves the requirement of the Uniform Rule that

the patient must consult the physician for the sole purpose of treatment or

diagnosis preliminary to treatment in order to be within the privilege.

Since trestment does ncot always foilow diagnosis, the Commission believes
the limitation of Qiagnosis "preliminary to treatment” is undesirable,
Also, inclusion of the limitation "scle"” with respect to the purpose of
the conswltation places undue emphasis upon a collatersal matter.

Definition of "rhysician.” A necessary comma has been inserted after

the words "person suthorized.” Compare with Unifeorm Rule 26(3){c).

The Commission spproves the provision of the Uniform Rule which
defines "physician" to include a person 'reasonably telieved by the patient
to be authorized” to practice medicine. If we are to recognize this
privilege, we should be willing to proteet patients from reasonable
mistakes as to unlicensed practitioners. Hewever, the Ccumission favors

a substantive definition similar to that in revised Rule 26(1){(d) since
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this state should recognize a privilege only where simllarly recognized

in ancther jurisdictiom.
GENERAL, RULE

The substance of the "general rule" is set ocut in the revised rule
as subdivision (2).

The following modifications of the Uniform Rule have been made in
the revised rule:

(1) The "zeneral rule” has specifically been msde subject to Bule 37
(waiver) and paragraph {7) of Uniform Rule &7 has been cmitted as
unnecessary. bdaking the general rule subject to Rule 37 conforms to the
langusge of Rule 26 (attorney-client privilege) and nmskes it elear that
Rule 37 iz applicsble.

{2) The language of the intrcductory exception to the Uniform Rule
has been revised to delete the unnecessary references to specific
paragraphs of the ruie.

(3) Under the revised rule, the privilege is applicable only in civil
actions and proceedings. The Commission rejects that porticn of the Uniform
Rule that extends the vrivilege to a prosecuticn for a misdemeanor. The
existing California stetute restricts the rrivilege to a civil action-or
proceeding and the Cocmmission is urnaware of any criticism of the existing
statute. In addition, if the privilege is zppiicable in a trial on o
misdemeancr chargerbut nct applicable in a trizl on a felony charge, it
would be pessible foir the prosecutsr in scme instances to prosecute for a
felony in corder to make the physician-patient privilege nct applicable. A

rule of evidence should not be a significant factor in determining whether
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an aecused is to Ye presecuted for a misdemeanor or a feliony.

(4} Subparagraph (iii) of parsgraph (c) in subdivision (2) of the
revised rule abolishes the eavesdropper excepticn. This change makes
Rule 27 conform to Rule Z€ in this regard.

(5) Subparagraph (a) of paragraph,(z} o the Uniforr Rule has been
revised to conform to Uniform Rule 26 insofar as who mey claim the
privilege is concerned. This revision directs the physgician to claim
the privilege on behalf of the patient unless otherwise instructed, unless
there is no helder of the privilege in existence, The Commission believes
that in this case the Uniform Rule is not clear bubt that the Uniform Rule
might be construed to mean that the physician is a person "authorized

to claim the privilege for" the holder of the privilege.
EXCEPTIONS

The revised rule inccorporates the substance of the excephbions
provided in the Uniform Rule with the following modifications and additions:

(1} The excepticns have been rephrased and tebulated to improve
readability.

{2) The exception provided in sutdivision (3)(a) is broader than
the Uniform Rule and will cover not only ccxmitments of mentally ill
persons, mentally deficient persons and cther similar persons, bubt will
also cover such cases as the appointment of a conservztor under Frobste
Code § 1751. In these cases, the Commission believes the privilege should
nct apply.

(3) The provision of the Uniform Rule that there is no privilege

In an action to recover demages on account of conduct of the petient which
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constitutes a criminal offense cther than a misdemeanor has been rephrased
but not changed in substance. Although the revised rule denies the
physician-patient privilege in a prosecuticn for a misdemeancor, the
Commission does not believe that the patient should be denied his

privilege in a civil acticn or proceeding against bhim for damages on

account of conduct whnich it is alleged constituted a misdemeanor.

(L) The Uniform Rule rrovides that there is ne privilege upon an
issue between parties claiming by testate or intestate succession from
a deceased patient. The Commissicn has extended this excention to
include also inter vivos transactions and has deleted reference to
"deceased" to conform to this change. This revision is consistent with
Uniform Rule 26(2){v).

{5} The Uniform Rule provides that there is rc privilege in an
action in which the claim of the patient is an element or factor of the
claim "or defense” of the patient. The revised rule dces not extend the
patient-litigant exception this far bui instead provides that the
privilege deoes act exist in an action or proceeding in whichh the condition
of the patient is an element or factcr of the claim "or cownter claim,
eross-~complaint or affirmetive defense" of the patient. The Commission's
revised rule will proitect the patient in the following case.

Divorced husband {F} brings a proceeding ageinst his ex-wife (D)

to gain custody of child. The basis of F's claim is that D

is a2 sexusl deviate. D denies such deviation. In order to

establish his ¢laim I calls psychistrist whe is treating D.

Under the Uniform Rule it appears thait D's objection to the

psychiatrist's testimony would be overruled; but the contrary

is the case under the revised rule.

The Comuission does not believe that a plaintiff should be thus

empovered to deprive a defendant of the privilege merely by virtue of

bringing the action or proceeding.
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{(6) The revised rule provides that there is no privilege in an
action brought under Secticn 377 of the Ccde of Civil Procedure (Wrongful
Death Statute}. The Uniform Rule does not contain this provision. Under
the existing Califcrnia statute, a person authorized to bring a wrongful
death acticn may consent to the testimony bty the physician. There is no
logical reason why the rules of evidence should be different as far as
testimony by the physician is concerned in a case where the patient brings
the action and the case where a vwrongful death actien is brought. Under
the Uniform Rule and under the revised rule, if the patient brings the
action, the condition of the patient is an element of the claim and no
privilege exists., The revised rule makes the same rule applicable in
wrongful death cases.

The revised rule provides that there is no privilege in an action
brought under Section 376 of the Code of Civil Procedure {(parent's action
for injury to child). 1In this case, as in the wrongful death statute,
the same rule of evidence should apply when the parent brings the action
as epplies when the child is the plaintiif.

(7} The provigion of the Uniform Rule providing that the privilege
does not apply as to information required by statute to be reported to a
public officer or recorded in a public office has been extended to include
information required by "charter, ordinance, sdministrative regulations
or other provisions.” The privilege should not apply where the information
is public, whether it is reported or filed pursuant to a statute or an
ordinance, charter, regulation or cother provision.

(8} A necessary comme has been inserted and an unnecessary comme

has been deleted from paragraph (6) of the Uniform Rule (subdivision {7)
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of the revised rule). The Comaissicn approves the nrovisicn of the
Uniforn Rule which rakes the privilege not applicable where the services
cf the physiciar were sought or obtained to enable or ald anycne to
comuit cr plan to commit a crire or a tort or to escape detection or
apprehension after the ccrmission of a crime or a tort. The Commission
does not bellieve that this provisicn will ilmpese any undue difficulty for
a patient consulting with his physician. The Commission believes that
the contrary is true, Tor example, in the case of the lawyer-client
relationship. Consequently, the Coammissicn has limited this exception
to crime or fraud in Rule 26 as far =5 the lawyer-client privilege is
concerned but has adopied the Uniform Rulz in the case of the physician-
patient privilege.

The Uniform Rule requires that the judge must find that "sufficient

evidence, aside from the -ommunication, hss been intrcduced to warrant a

finding that the services of the vhysician were sought or cobtained to
eneble or aid anycne to plan to commit a crime or a tort, or to escape
detection or apprehension after the copmission of a crirme or a tort.”

The Commission hag not retained this reguirement that zs a foundation for
the admission of such evidence there must be a prime facie showing of
eriminal or tortious activities. There is little case or text authority
in support of the foundation requirement and such avthority as there is
fails to make a case in support of the requirement. The Commission believes
that the foundation requirement is toc styingent, particularly because of
the deletion of the eavesdropper exception, and prefers that the question
{as to whether the services of the physician were sought or cbtained to

enable or aid anyone in a crime or tort) te left tc the judge for

revised 1/14/63 -38-
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determinaticn under the provisions of Uniform Rule 8.

(9) Paracraph (7) of the Uniform Rule has peen deleted. This
paragraph is not necessary since the same ratter is covered by Rule 37.
Rule 27 has been made subject to Rule 37 in the revised rule by a

specific provision in revised Rule &£7(2).
FAVESTROPI'ER EXCEFTTCYN

Uniform Ruie 27 dees oot abolish the eovesdropper eXception so
far as the physician-patient privilege is concerned. Although this
excepticn ig a traditional cne, the Commissicn dees not telieve that it
1s wortay of reterntion. The same reasons that Justify abolishing this

exception in the cage of the lawyer-client privilege apply here.
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Hote: This is & rule that dees aot sppesr ia the Uniform Hules of
Evidencs azs recommended by the Commissicners on Uniform State Luws. The
Lesr Revision Commission at its Cctober, 1961, meetinr decided to include
the following rule smong the URS privilege rules.

RULE 27.1 FPSYCHCTHERAPIST-PATTENT PRIVIZEGE

(1) As used in this ruie:

{2} 'Confidentisl communiceticn tetween vatient and psychotheropist”
means such informaticn trarsmitted betwzen psychotheranist and patient,

inecluding information obtained by an exaomiration of the pavient, as5 is
transmitted in cenfidence and iy a means which, s» fzr as the patient is
awere, disclcses the informetion to no third persons cother than those
reascnably necegszry for the troasmission cof the Informetion or the accon-
piishment of the purposs for which it is transmitted,

{b) "Holder cf the vrivilege” mesns {i) the patiert when he is
competent, {ii) a guardian of the patient when the patient is incompetent
and {iii) the persgnal representative of the patient if the patient is dead.

{c) "Patient" means a person who consulis a paychotherapist for
the purpose of securing preventive, pallistive cr curative treatment, or
diagnosis preliminery ito such trestment, of a mental or emovionzl condition.

(4) "Psychotheraspist" means (i} 2 person authorized, or reasonably
believed by the patient to be authcrized, teo practice medicine in the state
or jurisdiction in which the consulsation tskes place, (i1) when the
consultation takes place in this stazte, a perscn certified as a psychologist
under Chapter 6.6 (commencing with Section 2500) of Division 2 of the

Businress znd Professions Code, or (iii} when the comsultztion takes place

i Ruie 27.1



in ancther state or jurisdiciion, a person licensed cr certified as a
psychologist in such state or jurisdiction if the requiremrents for
obtaining a license or certificaie iz such state or Jwicdiection are
substantially the same as under Article 4 {(commencing with Secticn 2940) of
Chapter 6.6 of Divisicn 2 of the Business and Professicng Code.

()} Subject to Rule 37 =nd except a8 ciherwise provided in this rule,
a persocn, whether or not a party, has a privilege to refuse to disclose,
and to prevent ancther fyom disclosing, =& communication if he claims
the privilege and the judge finds tnat:

(e) The communication was a confidential corpunication between
patlent and psychotherapist; and

(b} The patient or the psychotherapist reascnebly believed the
comnmunicaticn tc be necessary cr helpful to enable the psychotherapist
to make a diagnogis of the mental or emotional ccondition of the patient
or Lo prescribe or render treatment therefor; and

(2} The claiment is (i) %+he holéer of the pri-ilege or (ii} a
perscn who is authorized to clalm the privilege by the holder of the privileg:
or (i1i) the psychotherapist ot the time of the confidenticl communication,
who, except as otherwisc provided irn this rule, ualess there is nc holder of
the privilege in existence, shall clzim the privilege under this rule for the
patient unless otherwise irpsirucited by the holder of the privileges or
his representative.

(3) There is no privilege undjer this rule:

{a) 1If the psychotherapist is appointed to net as psychotherapist
Tor the patient by order cf a court.

{(b) In an zction or a vroceeding in whick fthe patient seeks to

establish his competence.
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(c) As to a commmication relevant to an issue as to the validity
of o document as g will of the patlcat.

(d) As to & oommunication rclevant to an 1ssue betveen parties
elaiming ty testate or intcstate succession or inter yivos transactic-

from o dedensed patient.
(e} In en action or proceeding, including an action brought under

Section 376 or 377 of the Code of Civil Procedure, in which the mental
or emobtional condition of the patient is en element or factor of the claim,
or counter cleim, cross-complaint or affirmative defense, of the patient
or of any party claiming through or under the patient or claiming as a
beneficlary of the patient through a contraet to which the patient is or
was a party.

{£f) If the judge finds that the serviees of the psychotherapist
were sought or obtained to enable or aid anyone to commlt or plen to com.. .
a crime or tort or to escape detection or apprehension after the commission
of a ¢erime or a tort.

{[{g) As to information which the psychotherapist or the patient is
reguired to report to a public offieial or as to information required
to We recorded in a public office unless the statute, charter, ordinance,
administrative regulation or other provision requiring the report or

record specifically provides that the information shall not be disclosed !

1/22/63 -L2- Rule 27.1



RULE 27.1 (PSYCHOTHERAPIST-PATIENT PRIVILEGE) COMMENTS

It is the purpose of these corments to explain Rule 27.1, relating
to the_psychotherapist:patieﬁt privilege, a6 propcsed to he added to the
Uniform Rules by the Commission.

Rule 27.1 is based on Uniform Fule 27, relating to the physiclan-
patient privilege, as revised by the Commission. There are, however,
some important differences between the twe rules. The similarities and
differences are discussed in some detail below.

DEEINITIONS

Confidential communication. As under Rule 27, the privilege under

Rule 27.1 attaches only if the judge finds that the communication was a

"eonfidential communication.”

Holder of the privilege. As under Rule 27, the "holder" of the

privilege 1s the patient or his representative. As under Rule 27, the
guardian of an incompetent patient is the "holder of the privilege", and
the personal representative of the patient may claim the privilege if the
patient is dead. A similar provision is contained in Rule 27.

Patient., The definition of patient is drawn from the definition of
"patient” that appears in Rule 27. Under revised Fule 27, however, the
privilege attaches even though the patient consulted the physician for
purposes of diagnosis only. To accomplish this, the Commission struck the
words "or a diagnosis preliminary to such treatment" from Rule 27. The
words appear in Rule 27.1 because, under the Commission's directives, this
privilege will attach only where the psychotherapist is consulted for
treatment or for diagnosis preliminary to treatment.

Psychotherapist. "Psychotherapist" is defined as a person licensed to

practice medicine or a certified psychologist. Because of the shadowy line
_l|.3_ #27 . l



between organic and psychoscomatic illness, the Commission d1d not belleve
that the psychotherapist-patient privilege should be limited to commmunica-
tiong with those medical doctors who hold themselves out as speclalists in
the field, l.e., psychiatrists. The priviiege extends to psychotherapeutic
treatment given by other physiclans since it is probable that disclosure in
the first Instence will often be made to a family physician in order for
him to determine the nature of the ailment reguiring specislized treatment.
Because of the general reference to persons authorized to practice
medicine, it is unnecessary to mention psychiatrists specifically for they
are included in the term '"person authorized . . . to practice medicine."
The definition does not requlre that the psychotherapist who purports
to be the medical doctor actually ke authorized to practice medicine; it
is sufficient 1f the person purporting to be a medlcal doctor is reasonably
believed by the patient to be authorized to practice medicine. This
follows the definition of "physician"” in Rule 27. However, reascnable

belief by the patient that a psychologist is licensed or certified is not

sufficient. This is a departure from the general scheme of the Uniform
Fules which protect patients from reasonable mistakes as to unlicensed
practiticners. However, practical considerations require this departure.
There are many persons who are not licensed as psychologists--psychcmetr’shs,
hypnotists, grapho-analysts, marriage counsellors, bar tenders, barbers,
roomyates. ete.-~who purport to render psychotherapeutic aid. Extending

the privilege beyond certified psychologists would create virtually
insurmountable problems in atiempting to draft a meaningful definition of

a psychotherapist. Hence, the patient who sheks psychotherapy 1s fully
protected against unlicensed practitioners only if he consults & person

purporting to be a psychiatrist or a medical doctor. Under Rule 27.1, the
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pratient will run the risk that & person purporting to be a psychologist
is not licensed or certified as such if he consults eny person other than a
medical doctor.

The definition of "psychotherapist" in Rule 27.1 extends the privilege
to psychologists who are not covered by the existing California Law relating
to pesychologists. The existing Californila privilege is apparently limited
to peychologists certified under Chapter ©.6 (commencing with Section 2900)
of Divislon 2 of the BPusiness and Professions Cocde. Under Rule 27.1, on
the other hand, the privilege will exist where the psychologist is licensed
or certified in another state or Jurisdiction.

GENERAL RULE

Actions in Which Applicable. FRule 27.1 applies in all actions and

proceedings cxcept restoration to capacity proceedings. This is a significent
departure from the scheme of Rule 27 as revised by the Commission. Rule 27
applies only to eivil actions in proceedings.

The Eavesdropper Doctrine. Rule 27.1 will provide protection agains®

the interceptor, intermeddler and eavesdropper. Rule 27 as revised by the
Commission provides similar protection.

Waiver. Rule 27.1 is mede subject to Rule 37, relating to walver.
Of course, many ratients in psychotherapy will not have the mental competence
to make an intelligent waiver of the privilege. But Rule 37 provides that
the right to claim a privilege may be walved by the holder of the privilege.
As Rule 27.1 defines the holder of the privilege as the patient when he is
competent, a guardlan of the patient when he is incompetent, and the personal
representative of the patient if he is dead, assurance 1s provided that any

waliver of privilege under this Rule will be made by a person competent to
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do so. The same zchere is used in Ruele 27 as revised by the Commission.

Pgychotherapist Claiming Privilege. BRule 27.1 permits the psycho-

thergpist to claim the privilege for his patient if the privilege has not
been wailved, the patient is liwving and no one else claims the privilege.
Rule 27 as revised by the Commission contains a similar provision.
EXCEPTIONS

Many of the exceptions are the samec as exceptions to the physician-
patient privilege appearing in Rule 27 end are included in this Rule for
the same reasons that they appear in Rule 27.

Court-appointed psychotherapists. The exception provided in

subdivision (3)(a) has becn provided so that the courts may obtain necessary
information in cormitment proceedings. In commitment proceedings, the
privilege will apply to the patient's cwn doctors but will not apply to
those appointed by the court. On the other hard, in an action in which

the patient seeks tc establish his capszcity or competence, the privil-,

does not apply for in such a proceeding the patient himself has placed

the very matter in issue to which the privilege relates. In a restoration-
to~capacity proceeding, the patient should not be able to silence by use of
the privilege the psychctherspists whe have been treating him in the
hospital to vhich he has been cormitted.

Successors. The physician-patient privilege provided by Rule 27 does
nct apply upon an icsue between parties claiming by inter-vivos Iransaction
from a patient. Under Rule 27 as revised by the Commission, i1t is not
essential that the patient be deceascd. On the other hand, the exception
provided in subdivision {3){(d) of Rule 27.1 only extends to an issue

between parties claiming by inter-vivos transaction from a deceased patien™

L6
#27.1



To this extent, the privilege provided by Rule 27.1 1s even broader than
the lawyer-client privilege, for Rule 2€ does not require that the client
be deceased before the exception provided in subdivision (6){a)} to apply.

Matters required to be reported. The exception contained in subdiwvision

(3)(g) was not spproved by the Commission. It was considered and action
deferred pending a further report from the staff upon the extent to which
psychistrists are required to report. A similar exception zppears in

Rule 27, relating tc the physician-paticnt privilege.
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Revised 11/9/59
(10/1/59}

liote: This is Uniform Rule 28 as revised by the Law Revision
Commission. See attached explanation of this revised rule. The chahges
in the Uniform Rule {other than the mere shifting of larguage from one
pert of the rule to another) are shown by underlined msterial for new
material and by bracketed and strike out material for deleted material.

FULE 28. MARTTAL PRIVIIEGE FCR CONFIDENTIAL COMMUNICATIONS.
(1} Subjest to rule 37 and excer: as otherwise provided in

[paregrepis-£2)-and-£33-0£] thie rule, [a] either spouse [whe-ireamsmitsed
B 3] Fludel Sf

privilege during the merital relaticnship and afterwards which he may claim,

whether or not he Is a party tc the actlon or proceeding, to refuse to
disclose and to preveni the other spouse from disclosing commnications found
by the judge to have been had or made in confidence between them while husband
and wife.

(2) Subject to rule 37 and sxcept as otherwise provided in para-

graphs (3) and (L) of this rule, a [The-other-srsuse-ew-ihe] guordisn of an

incompetent spouse mzy claim the privilege on behalf of [$kel that spouse.
[having-the-privileger |

(3) Weither spouse may claim [suek] the privilege under poiasrarh
e p

(1) of this section in:

(a] {22] An szchicn or wroceeding by one gpouse against the other

spouse. [y-er—{b)-in-na-asiien-Lfor-dasases-Ffer-the-alicnation-of-she-pifeetie "
L]
4.

gf-the~sthery-ar-for-aeriptanl-converspidan-with-She-athexrs oy

(b) [Ee -in] A criminal action or proceeding in which one of them

is charged with (i) a crime against ike person or property of the other or cof

a child of either, or {ii} a crime sgainst the person or property of a third
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person committed in the course of commitiing = crime against the other, or

(i1i) bigamy or adulteryv, or (iv) desertion of the other or of a child of

either. [z-ow-fdj-ial
Lc A eriminagl action_gzﬂg;oceeiinv in which the accused offers

evidence of a commmznication between him and his spouse. [y-ex-feq]

{d) An action or proceeding to commit either spouse or otherwise

place him or his property, cr both, under the control of another or others

because of his alleged menital or physical condition.

{e) An action or proceeding ir which a spouse seeks 1o egtablish

his competence.

(4) Weither spouse may claim the privilege under paragraph {1)

of this section if the judge finds that [sufficieni-svidenes;-aside-~from-the

eemsaaiea%éea;-has—heea—éﬁ%fséaeeé—%s-wa?“aat—e—?ézdésg—%haé} the commminiceatlon
was made, in whole or in part, to eneble cor aid anyone to commit or o plan

to commit a crime or [a-3s¥:] to perpetrats or plan to pervetrate a fraud.

[£33--A-speuse-whe-wendd-etherice-have-a-privilege-undesr-thic-zule

14}

1

aziion~{e-nRY- caznund casion hetvech-Sne-spouses—upon- the-3am0- Subieet-Rav5eT
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Revisad 11/9/59
RULE 28 (MARITAL PRIVILEGE FOR COWFIDENTIAL CCMMUNICATIONS )

A5 REVISED BY THm COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 28,
relating to the meritzl privilege for confidenitial communications, as revised

by the Comreissiorn.

THE RULE

Who may claim privilege. Under the Uniform Fule, cnly the spouse vho

transmitted to the cther the informetion which constitutes the communication
(the communicating spouse} can claim the privilege. The Commission has not
accepted this unileteral visw. but prefers the bilateral view that both spouses
are the holders of the privilege and that either spouse may claim it. The
Commission wants to provide more substantial encouragement to the exchange of
marital confidences than is afforded under the Uniform Rules of Evidence.

Under the revised rule, = guardien of an incompetent spouse may claim
vile privilege on behalf of that spouse. However, when a spouse is dead no one
can claim the privilege for kim and the privilege, if it 1s to be claimed atb
all, can be claimed only by or on behalf of the surviving spouse.

The Cormission believes that one spouse should not be able to walve
the privilege over the cbjection of the other spouse. However, this matter is
not dealt with in this rule, but will be de=lt with in rule 37.

Post-coverture privilege. Under the existing Califormia law, a

post-coverture privilege exists so far as the marital privilege for con-

fidential communications is concernsd. The Uniform Rule, however
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would restrict the existence of the privilezs tc the time the marital
relationsniv exists and no privilege would exist after the marriage
ig terminated by denilh or divorce. The Commission prefers the existing

California lsw and rejects the portion of tae Uniform Rule that would

abolish the post-coverture privilegs. Fy reioining the peet-oorerturs

n

rule we prevent, for example, & divorced wife fovcing o hustand to "bwy
her silence as ¢ btusiness and other trenszcticns Le toid her about in
confidence during the mariizl relationshin. r additicn, the Commissicn
recognizes, Zor example, thait a husband right be wnwililing to excamsnge
meritel confidences 2T ke new thet his wife could be forced ovar her

objections to disclose those confidernces afber his death.

Scope of privilesme. The Commissicn notes that the privilege

relates only to testimomy b a spousc. 1o proteciion is provided
againgt eavesdroppers. [Murtherncre, for example, =z spouse car disclose
the contents of the communicaticon to a third person wino ray then appear

o

as z witness. The Compdssion hes accerted this portion of the Uniform Rule.

EXCEFTIONS

Alienation of gffections; criminal conversation., An exception

is stated in the Uniform Rule that the orivilege does not apply in arc
action for damages for the zaiienation of ithe affections of the othexr
spouse or for criminal corwerssilen with the cother spouse. This exception
has teen cmitted from the revised rule because Civil Code § 43.5 abclishes

these actiorns in Colifornia.

Pamily crime. The Commission spproves the "family erime”

1/14 767 ZE1.
J1L76; 51 o8

i



exception in peragraph (3)(t) of the revised rule whick extends the
present California lew to include oigany, adultery and desertion within
this exception. The Cormissicn agrees thal the privilege should not
apply in case of bigzamy, adultery or deserticn.

Guardignship or commitment proceedings. In paragraph (3)(d)

and {3) of the revised rule, the Commiszsicn has provided an additional
excention -~ ope thet is not providel in the Uniform Rule but is
recogaized in the California statute. This excepiion provides that there
is no privilege in an action or proceeding Soc comrit either spouse or
otherwise 1place a spouse or nis property, or both, under the control of
another or others because of his allieged mentzl or physical condition.
Furtherrore, there is no privilege in an action or proceeding in which a
spouse seeks o establish hic competence. i somewhat similar exception is
recognized ain our wrasent statute and, a2s a matiter of policy, in the case
where the exception applies, the Cocrmission beliewss that the evidence should
not be privileged. Under ithe lahguage of tiae revisad rule, the axcepticn
will apply, for exampie. Lo commitment proceedings for mentally iXl
persons and mentally deficient persons. It will also appiy to such

proceedings as conserveborship nraceecings.

Crime or fraud. o parsgraph (L) of the revised rvle an

exception ig stated that the privilege does -t apply where the judze
finds that the comminication was made, in whole or in pari, to enable or
sid anyopne to commit or to plan to commit & crime or to perpetrate or
plan to perpetrate a fraud. lowever, the Uniform Rule would extend this
exception ta bar the priviless in cass of auy comminication with a view

toward the conmission of any tort. The Commissicn zas aot adopied this

ick! el ,
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extension of the scope of the excepticn. BPBecsuse of the wide variety of
torts and the technicel nature of many btorts, ihe Cormission believes that
to extend the exception wc incluce all torts would tend to discourage spouses
from exchanging confidences end would cyen un too large an area of nullifica-
tion of the privilege.

The Uniform Rule requires thai the judge must find that sufficient

evidence, &side from the covmunicaticn, has been inftreduced to warrant a

finding that the communication was in ald of & crime or fraud. The Commis-

sion has not retained this requirezent that as a foundation for the admission
of such evidence there mmst be z prima facie showing of criminal or fraudulent
activities. There is little case or text authority in support of the founda-
tion reguirement and such authority as there is fazils to maxe & case in
support of the requirement. The Commission believes that the foundation
requirement is too stringent and prefers that the question {(&s to whether

the commnication was in aid of a crime or fraud) be left to the Jjudge for

determination under the provisions of Uniform Rule 8.

TEFMINATION OF FRIVILEGE
Since the revised vule gives each spouse the right to claim the

rivilege, paragraph (3) of the Uniform Fule is no lenger appropriate and
) grap £ F P

has been omitted from the revised rule. Hote, however, that paragraph (3)(c)

of the revised rules provides a somewhat similar provision as far as criminal
actions and proceedings are conceraed.
The guestion of when the privilegz under thes revised rule is

terminated is one that will be dealt with under Uniform Rule 37.
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EFFECT OF ADOPTICH CF RULE 28 AS REVISED £¥ RULE 23{2)

Paragraph (2) of Urniform Rule 23, relating tc the special marital
privilege of an accused in & criminal czse, beoomes unnecessary because the
Cormsission has modified Uniform Rurle 28 to give the substantially same

privilege as was given under Uniform Rule 23(2} L

(W]

a spouse in sill cases --
the right to preveni the other spouse from testifying when the other spouse is

-

the communicating spouse and the existence of tlie privilege after the termina-
tion of the marriag=s. The Ccmmission has, censequentliy, deleted subsection

(2} of Uniform Rule 23.

S e e Tl .
v ""q’ll - 1";_':28



BEHLBTL X

Revised 12/1/59, B/1L/€1

4 Hote: This ie Uniform Rule 29 cs revised Ty the Law Revislen

N Commission. See abtached explanstion of this revised rule. The changes
in the Uniform Rule (otber than the mere shifting of language from one
part of the rule to ancther) are shown by underiined material for new

naterial and by bracketed and strike pubt material Jor deleted materinl.

RULE 29, FRIEST-PEVITENT FRIVILEGE.

(1) As used I=n this rule [5]

{e) "Penitent" means a perscn [zember-9f-a-ehureh-er-veligisds

derpcmingsien-or-ergarisasics ) who hes made a penitential communication to

3]

() "FPenitential ccumunication" means a confessicn of c¢ulpabie

th

a priest. [kzerss

ccaduct made secretly and in confidence by a penitent to a priest in the

course of discipline or practice of the church or religious dencmination

or organizeticn of which the {zeritans} prisst is a member, whether or
s nct the penitent is = member of the priest’s church, debcmination or
organization.

(¢) 'Priest"” mears z priest, clergyman, minister of the gospel
or other officer of z church or of & relipicus deacmination or crganirzation,
whoe in the covrse of its discipline or praciice is suthorized or accustomed
to hear, and has a duty to keep secret, penitential commmnicaticons made

to him. [by-mesbers-ef-Ris-ekvyshy-desesinetiop-sr-organisabiony |

(2) Subject to ruls 37, a perscon, wnzther or not a party, has a

privilege tc refuse to disclose, and to prsvernt a witness from disclosing,

a2 colmfunicaticn 1T he claims the privilege and the judge finds that:
{a) The communication was = penibential communicetion; [ama]

(b) Thne witness is the penitent cr the priest; [5;] and

2

(c) The claimant is the veaitent [5] or is the priest makinj the

o e a1 F ap et danmagad N .
claiz on bekelf of an abseat or decsasad oy incerpetent penitent.

PR

L
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RULE £9 (PRIEST-PENTTENT FRIVILEGE)

It is the purpose of this memorandus to explain Uniform Rule 29,

relating to the priest-penitent nriviiege, as revised by the Commissica.

DEFINITIONS
Arrangement. The defirnitions have been arranged ia alphebetical
crder.

Reguirement that penitent e nmember of church. The Commission

has revised the definitions so that ihe penitent need not be a member of

the church of which the priesi s a member.

GENERAL RULE
Waiver. The Uniform Rule has be=n made specifically subject to
Rule 37 relating to waiver.

Degth or incompetency of penitent., The rule has bzen clarified

by inserting “or deceased or incompetent” before "penitent’ in paragraph
(2) {c] of the revised rule. A deceased or incompetent penitent might be
considered to be an "absert” peniteat for the purposes of the Uniform Rule,
but this chsnge has been msde to resolve the ambiguiliy in the Uniform Rule.

Priegt claiming privilege. The priest can claim the privilege for

an absent or deceased or inccmpetent penitent. However, it is noted that the
priest need not claim tha privileze cn behalf of the zbsent or deceassdor in-
ccmpetent penitent and mipght, in an eppropriate case, not claim the privilege.

FPor exsmple, 1f a murderer had confessed the crime to a priest and has since

']
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gied and ar innccert man has been condemned to death Tor the murder, the
rriest might under the circumstances decide anot te claim the privileze for
the deceasad murcerer and instead pive the evidence on behal? of the innocent

mar.
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ZEHIEIT I

RULE 3C. EELIGIOUS BELIET.
Every person has a privilege to refuse To disclose his theologiesl
opinion or religious belief uniess nis adherence or non-adherence to such an

opinion or beiief is material to an issue In the action or proceeding other

than that of his credibiliitiy as a witness

Note: The Commission approves this rule. Although the Commission
is unaware of any Californiz cases recognizing this priwvilege, the Commission

believes that if we do not now have the privilege we should hLave it.

RJLE 31. POLITICAL VOTE.
Every person has a privilege to refuse to disclose the tenor uf
his vote at & political election unless the judge finds that the vote was

cast illegaliy.

Note: The Commission appro#es this rule. Although the Commission
is unaware of any California cases reccgnizing this privilege, it seems
probable that the Caiifornia courts would recognize the privilege if the
occasion for doing so presentaed itself. The ruale is considered necessary

to protect the secrecy of the balloi

FULE 32. TRADE SXCEET.
The cwner of a trage secret has a privilege, which may be claimed

by him or his agent or employee, to refuse to disclose the secret and to
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prevent otier persons from disclosing it if the judge finds that the
allowance of the privilege will not tend to concesl fraud or otherwise work

injustice.

Note: The Commission approves this rile. In our 1957 Discovery
Aot (CCP § 2019{b)) we nave at least an indirect recognition of the
existence in this state of this priviiege. The Cormission approves ihe
rrovision of the Uniform Pule that the privilege will bhe allowed only if
the allowance of the privilege will not tend te "conceal fraud or otherwise
work injustice." The Commission recognizes that the limits of the privilege

are uncertain and will have to be worked cui itnrough Jjudicial decisions.
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IYHIBIT I

HULE 33. SECRET OF 3TATE

{1)-As-used-in-this-Pule;-seerei-s
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aes-oben-ex-skhereiad
zhe-pubiie-geeuriiy-or-sonscrning-tke-military-or-gavpl-argaaization
er-piang-of-the-Ynited-Sintes;-or-a-Siaig-~er-Terridery;-or-corcerning
imserriiicnal-relations-

(2)--A-witmess-has-a-privilege-te-refuse-to-diselsse-a-gaster-on-

the-greourd-thai-35-i5-a-sesrei-of -sxatey -And-evidensce-of-she-gatter-is
igadmuissibley-ualess-the-Judge-£inds-that-Lad-she-zatier-i6-nei-a-
gseeret-pf-gtates-or-Lh)-the-vhief-officer-of-the-derarinont -of- government
Adminiszering-she-subjest-gatier-vhick-the-seeres-e8Ecerns-kas-eonsented

-

tz8x-~3ii-be-diselaged-in-the-ieuiens
Note: The Commission hkas disapproved the adoption of Uniform

Rule 33.

Comment: The Commission believes that adequate protectiorn for
8 secret of state is provided under Rule 34 (Official Information)

as revised by the Commission.
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Reviszed 12/10/59
Revised 11/5/59
10/2/59
Note: This is Umiform Rule 2i os revised oy the Law Revision
Commission. Bee aiiacned exvlanation of this revisea rule. The changes

in the Uniform Rule are snowr by widerlinad meteriat for new maverial
and by brackeled and strike-sui u material for deleted material.

34, OFFICIAL IUPORMATICH.

(1) As used in this rule [s] :

af

{a) '"Official informeticn' means inTormation not open or theretofore

e

officially disciosad to the public i(ssisiiggz-te-the-intevral-affaiwg-eof
this-S%ghe-er-af-svhe-United-States ] acquired oy a public officer or

az-Uniteod-States) in the course of

Fiid

employee [ef2ieiagl-of-skig-State-pe-!

his duty [;] or transmitted from cne [saeb-gffigial] public officer or

employee to another in the course of duty.

N

(b) "Public officer or employes’ includes a public cfficer ov

employee of this State, a public officer cr employee of any county, city,

district, authority, agency or other pclitical subdivision

‘n this State and a vublic officer or employes of ths United 3tates.

{Q}VSuhject Lt imle 30, n witress has a privilege to refuee to

disclose & matter on the ground that it is official information, and
evidence of the mattsr 15 inafmissible, if the juldge finds that the
matter is official information [4 and that:

(a) Disclosure is forbidden by an fet of the Congress of the
United States or z statute of thkis State [;] ; or

b) {8izelasure-af-the-infopmabior-in-the-assien-vill-pa-harmfus
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a-gereramsntal -sagasisy.] Disclosure of the information is against che
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{Rule 34)

puolic interest, after s weoighing cf the necessiiy for preserving the e

confidentiality of the information zg compared to the negessit: for

disclosure irn the irterest of Jusiice.
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Revised 12/1¢/59
Revised 11/9/59

10/1/59

It i1s the purpose of this vemorendum to explain Uniform RBule 3h,
relating to the privilege and iredmissibility of official information, as

reviged by the Commission.

DEFINITIOWS

The definition of the Uniform Bule has been revised to nmeke it
clear that a public officer cr emplcyee cf a local govermmental urit in
California is a public officer or employee for the purposes of the ruie.
Under appropriate circumstances, the Commission believes that locel as
welil as stale cfficers zpnd employees shovld be within the privilege.

The Commission telieves that information received by a "“puklic
employee” should be within the scope of the rule to the same extent as
information recesived by a “public officer.”

The words '"relizating to the internal affairs of this Stete or of
the United States" have been omitted as unnecessary in view of the revised

definition.
THE HJLE
The Uniform Rule provides that evidence of official inferration is

Pal

irnadmissible if the judge finds that the disclosure of the information will
be harmful to the interests of the govermnent of which the witness is an
officer in a govermmental capacity. Trhe Commission has substituted for

this provisicn one that more clearly indicates the intent that the Judge

-7 -
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(Rule 34%)

should weigh the consequences to the public of disclosure against the
conseguences to the litigant of nondisclcstrs znd shouid then decide
which is the mcore sericus. The Commissicn recognizes thet we cannot

by statute establish hard and fast ries to guile the Judge in tThis
process of balzncing the purliic and rrivats interests., At ihe seme
time, the Commission telievas that the ravised rule more clearly imposes
upon the court the duby to weigh the public interest of secrecy against
the private interest of discicsure.

The rule has been revised to make it oslear that the identity of
an informer cannot be concezled under the officigl information_privilege
of Rule 34. This is accorplished by inserting the words "subject to
Rule 36" in paragraph {2) of the revised rule. The identity of an in-

former privilege iz stated in mule 36,

1/1h/67 ~Ehe



Revized 11/9/ 59
10/1/59

RULE 35. COMMUNICATICH TG GRAND JURY.

L-witpness_has.a-privilege-tco_refugo-fto-digeloce.a-ecppunicaticn-gade
to_s.grand-jury-by.go.complainaat-or-vwitecssy-grd-ovidesges-thoresf-is
inadmissible,-unlesc.the-judee_£indes. Ln) the.mattor-which-the-ceprunication
concerned.was.not.within . the Punetion_of the_grand-juzy-te-invesiigatey
nr-£b)_the_grand-gury_hqs-fini:hed_its-inue:tiga_iaa,-iﬁ-any,ucﬁ-thg-mattox,
apd-its.finding, if_any, -has_ lowfuolly boen pade_publia by £1ling.it.din
court_or.ctheyyise, cr.{c).dicclosure_shovld-bo.madc.in-the-iateresta-of-
Justice,

Note: The Commission has disapproved the adoption of Uniform Ruls
35,

Comment: Califerniz does not now recogrize the privilege provided
in Uniform Bule 35. The rule applies cnly during the pericd the grand
Jury is investigating the matier and this crdinarily is accomplished with
dispatch. The Commission does not believe that there is a demonstrated
need for changing the existing California law to grant this additional

privilege.
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me— Revised 3/1/60
12/30/5%
8/14/61

Hote: This is Uniform Rule 36 a3 revised by the Law Revision
Cormissicn. The changes in the Uniform Bule are shovm by underlined
meterial for nev material and hracketed and strike cut meterlel for
deleted material.,

RULE 36. TDEMTITY OF INFCR:IR.
{1} A witness hes a privilege to refuse to disclose the identity of

o person who hes furnished information as rrovided in subdivision (2) of this

rule purpcrting to disclosce a viclaticn of a provision of the laws of this
Stote or of the United States to z [rFepresertative-gf-the-Sbabe~er-She
Uriteq-States~ar-a-gevernnepbal-divisten~theresl;-charged -with-the . duby

sf-enfereing-thab-previsicn] lavw enforcement officer or to a representative

of an administrative agency charped with the administration or enforcement

of the lav alleged to be violated, and evidence thereof is inadmissible,

unless the judge finds that:

(a) The identity of the person furnishing the informetion khas already
been otherwvise disclosed; or

(b) Disclosure of nis identity is (essemtiai] needed to assure a fair
determination of the Issuers.

(2) This rule applies only if the information is furnished directly

to a lavw enforcement officer or to 2 representative of an administrative

agency charged with the administration or enforcement of the lav alleged

+o be violated or is furnished o ancther Tfor the purpose of transmittal

to such officer or representative.
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Revised 3/1/60

RULE 36 (IDENPITY & THFORMFR) AS REVISED BY THE

COMMISETON

It is tke purpose of this memorandum to explain Uniforam Rule 36,
relating to ideptity of ianformer, as revised by the Commission.

Protection winere information furnished indirectly. The Commissicn has

provided that the privilege apjsiies whether the informer furnished the Iin-
formaticn directly or through ancther.

Information furnished to a "law enforcement officer.” The revised

rule vrovides that under appropriate circumstances the identity of the
informer is protected if he furnishes information to a "law enforcement
officer.” The Commnission has not accepted the requirement of the Unifcrm
Bule that the informer can furanish the information only to a governmental

representative who is "charged with the duty of enforeing" the provision
of law whick is alleged to be viclated. The Cormission does not believe
that the informer should be reguired to run the risk that the official to
whom he discloses thz information is ome "charged with the duty or enforcing™

the law alleged to be violated. Tor exsrple, under the Mhmiform Fule es

revised Wy the Cormission, if Lhe informer discloses information concerning

a viglation of a stats law to a federzl Jlaw enforcerment offficer, the identity
of the infcormer is praotbected, However, uvnder the Uniforn Pule as promilgated
by the Nahicmael Commissicners the ddentity of the informer apparentily would
not be protected uader these circumsitances.

When privilege aot appiicable. The privilege does not apply if the

identity of the informer lLas siready ceen diszlcosed or if disclosure of his
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Revised 3/1/60

identity is needed t¢ assure a falr determinaticn of the issues.

The Cammission has substituted the word "needed" for "essential” in
Rule 36(1)(b) tecause the Commission does not believe that the defendant
should nave to establisﬁ that disclosure is "essential" to a Ffair determina-
tion of the 1ssues; the Comiission prefers to require that the defendant
need establish cnly that disclesure is "needed" to assure a fair determina-

tion of the issues.
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1/14/63

Wote: This proposed rule hes neither Leon oppro cd nor
considered by the Ccommission. The text appesring below has been
suggesteé for Camiission consideration by the steff.

RULE 36A. NEWSMEN'S PRIVILECE.

{1) &As used in this rule:

{a) "Newsman" means a person directly engaged in procurement
or dlstribution of news through news media.

(b) "News media” means newspapers, press associatioms, wire
services, and radio and television.

(2) A newsman has a privilege to refuse to disclose *he source
of news disseminated to the public through news media, unless the
Judge finas that the source hes been disclosed previously or that

disclosure of the source is required in the public intersst.
q T

Commente on Proposed Bule

Rule 30A is based on Rule 36 of the Uniform Rules of Evidence

es revised by the Commdigsion., This is because of the basic similarity

of the proposed rule to the government informer privilege. However,
there ire several important differences in the two rules because
of the nature of the subjects covered. These simijarities and

differences are discussed in some detail below.

§~69- #36,1




1/14/63

Purpose cf rule. Like Rule 35, the primary purpose of the

proposed rule is to protect the identity of informznts so as to
maintain confidentizl sources of information considered of interest

to the public. The proposed rule is not definitely limited to identity
of persons, however, because such language would be more restrictive
than the present Celifornis statute and, strictly speaking, would
exclude from coverage otber means and methods of acquiring news.

Scope of rule. Just 2s Rule 36 is designed to include all

public officers charged with the administration of laws, so the
proposed rule includes zcet of the important chamnnels of commmnication
of news to the public. The arbitrery exclusion of other media reflects
no logical consgistency tut rother parallels the coverage deemed
desireble by the Legisleture,

Holder of the privilege. ike Rulse 36, the recipient of the

information 1s the primary holder of the privilege. The study on the

government informer privilege indicates that Rule 36 alsc extends

the privilege to the infcrmant and effectively protects against

eavesdroppers by making evidence as tc the informant's identity

inadmigsible. Unlike that rule, the proposed rule vests the privilez-

solely in the newsmen, Tiis ig because of the different considerations

applicable to this rule in that the recipient is & private party

not publicly charged with responsibility. Moreover, the maintenance

of some difference betweer these two rules in this regerd is thought

to encourage divulging information to proper public authorities.
Moreover, & newsman's informant is very likely to be & participant

or materiel witness in the subject activity. IT otker evidence points

to his identity, his privilege ageinst self incrimination is sufficient
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protection if he i= & pariicipant in illegal activity. If he is a
material witness, there appears to be nc Justifiable reason for
excluding his knowledgeable testimony on the ground that he happened
to commmunicate it to 4 newsman. Providing the protection for goveru-
ment informants may encourage disclosure to govermmental authorities.
No harm is perceived in such encouragement without similar aid being
given newshen.

Definition of holder. A precise definition of "newsman" other

than in general terms has been purposely omitted to avold the problems
noted previcusly with respect to narrow disiinctions. The term is
broad enough to point the desirable coverage without wnduly restricting
the interpretation by & court. The use of the phrase "directly
engaged in" is thought to eliminate incidental personages.

Application. The proposed rule is drafted in the framework of
other privileges so that its specific applicability will be the
same &5 the other privileges. If later action were taken to limit
the agencies before whom a privilege could be claimed, consideravion
should te given to revise this coverage so that the privilege is

applicable in at least the same cases as under the present statutbe.

Dissemination. A requirement of dissemination has been retained

in the proposed statute. Despite the inherent nroblems engendered
thereby, it is thought to te a desirable means of limiting the
breadth of the statutory coverage. The use of the single word "dis-
seminated" eliminates the specific problem created in the 1961
falifornia smendment.

Agsertion. The privilege would be available in all ceses unless
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the judge finds that the source has been previcusly disclosed or
that disclosure of the source is required in the publie interest.

The provisich concerning previous disclosure of the source
merely states the existing law with respect to waiver. Thus, if
disclosure were previously mede, there is no reason for permitting
nondisclosure.

Similarly, if disclosure Were reguired in the public interest.
there is no justifiazble reason for protecting the private interests
served by nondisclosure. This provision, therefore, establishes
the discretionary quality of the proposed rule. 0Of course, as a
practical mwatter, newsmen's confidences would be respected the same
as they are now respecied, even in states without a statutory privilege.
Information is gethered from other sources. 2Zut, if the only
avallable source is the newsmen himself and the activity is sufficiently
serious tc require public action, then the newsman should have no
privilege %o withhold knowledgeable itestimony. Moreover, some
exception is required to prevent abuse in the event a newsman is a
perciplent witness. TFor example, suppose & nNeWwsman himself observes
a serious public offense and bases an expose thereon. His occupation
should not shield him from bearing knowledgeeble festimony on the
cleim that the information was supplied by an unnamed informant.

An exception phrased in terms of public inierest is sufficiently
broad to expose this practice in any ziven case.

As & practical matter, the courts will e the ultimate place
for determination of whether the privilege attaches. This is pecause

the practical result of findings in contempt by other governmental
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bodies is apperl to the courts for enforcement. Accordingly, it
is proper tc place discretiomary decisional power in the hands of
the Jjudge-

In mitigation. {onsideration of the problem raised with

regard to a possible claim of privilege and subsequent disclosure
by way of mitigation of damzges demends a practical result which
will preclude this possibility. &ince the effect of & claim of
privilege does not directly affect admissibility, it may be better
to trcat this problem by amending Section 46l of the CCP to the
effect that disclosure of a newsman's source after e previous claim

of privilege will rot effectively mitigate damages.
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EXHIBIT I

BULE 37 WAIVER OF PRIVILEGE.

37. A-persen-whe-weuld-othesrwige-have-o-srivilege-ta-refuse
se-disclsse-or-Fs-greveni-another-fron-disclesins-a-saesified-patter-kas
fg-sueh-prividege-witk-regzpeci-to-hes-mrticr—3f-the-judze-finds
that-ke- oy-any-osher-persop-whils-the-holder-of-the-privilege-has-{ad
eentracicd-with-anyone-act-to-slndn-tke-nrivilege-or;-Lh)-without-esereion
apd-vith-kaewledge-ef-hig-privilege;-sade-digeiesuyre- 97 -Any-pArt-of
the-FATLer- or- conseRsed- 16 suek-a-disalesure-nade-by-eEy-enes

(1) Subject to Rule 38 ani except as ctherwise provided in tiis

rule, the right of any perscn to claim a privilege provided by Rules 26

to 29, inclusive, is waived with respect fo a specified matter protected

by such privilege if any holder of the privilege, or another person with

the consent of any holder, hias disclosed any part of the specified matter.

Consent to disclosure may he given by any words or conduct indicating a

holder’s assent to the disclesure, including but not limited to &

failure to claim the privilesze in an action or proceeding in which a

holder has the legal standing and opportunity to claim the privilege.

{2) Where two or more persons are the nolders of a privilege

provided by Rules 26, 27, 274 or 28, the privilege with respect to a

specified matter is not waived by a particulsr holder unless he or &

person with his consent waives the privilege in a manner provided in

paragreph (1) of this rule, even though another holder or ancther person
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with the consent of another holder nas waived the right to claim the

privilege with respect to the same specified matter.

{3) A disclosure that is privileged under this srticls is not

8 disclosure for purpcses of this rule.
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EXPIANATION CF REVISED RKULE 37 (WAIVER OF PRIVILEGE)

Aule 37 relating to waiver of privilege has been revised o iﬁcorporate

A

previcus declisionsg by tThe Commission.

Limitation of Zeope of Ruie 37. Rule 37 is drafted to apply only

to Rules 26 through 29. The revised rule dces not apply to Rules 23 through
25 nor to Rules 30 through 3%4.

ot

Fule 23, relating fto the ~ght of a defendant net to testify in =&

eriminal action or proc@biiﬁg, cal be waived only when the defendant
offers himself as é.;itness in the specific action or proceeding and then
the waiver is only to cross-examination on that matter testified to on
fdirect. Thus, as far as Rule 23 1s concerned, the provisicns of revised
Fule 37 have no applicetion.

Rules 24 and 25 relate to the privilege against self-incriminaticn.
Fule 2 is definitional only sc that the applicability of & waiver pro-
vision is unnecessary. The addition of paragrephs (8) and {9) to
revised Bule 25 adeguately covers the scope of waiver as far as the
privilege against self-incrimination is concerned. Accordingly, revised
Rule 37 hes no application to Rule 25.

Revised Iule 37 likewise has no application to the privileges

provided in Rules 30 through 3f4 since special considerations are

1/14/63 ~76- #37
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eprlicable to these rules. These are considered in detail as follows:

{1) The confidentialiiy of religicus belief is ordinarily
protected by rules regarding relevance ani rateriality. Put since a
witness would have to rely on cbjection by counsel in the absence of a
privilege, the Commission has determined that the witness should have
a personal privilege. Yhe privilege has been rade unavailable where
the witness's religious belief is material =c the case. [The consultant's
study indicates that there probably snould be waiver with respect to this
privilege {ses page 3 of tane study}.]

(2} The confidentiality of polizical voie is similarly proitected
by rules regarding relevance snd materiality. In this case, however,
the Commissicn has determined tnat the witness shoulid have a personal
privilege even 1T hkis political vote is ir issue unless it was illegally
cagt. [Like religious belief, the consultant recormended that waiver be
applicable to this privilege (see page 3 of the study).]

In both of these cases, religious belief and npolitical vote
are likely to be kncwn by others; but hearsay evidence would be inad-
missible since ordinarily no exception to the hedrsay rule would make
these matters sdmissible. In any event, the Commissicn has determined
that casual or direct revelation to others of either of These matters
should not cperate as a waiver. If Rule 37 applied it is likely that
the privilege would in most cases have been found to have been waived.

(3) The confidentiality of trade secret is maintained without
regard for waiver. This is because the definition of trade secret
protects the substance of the specific rule of privilege. Depending

upon Jjudicial interpretation, discilosure of the privileged matter would
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destroy the privilege as effectjyely 4s a general waiver provision.
{The consuliant recommended that this privilege snould be subject to
waiver (see page 3 of the study).]

(4) The confidentiality of ofricial inforration is meintained
inviclate unless there is public disclosure. This, in effect, states
& separate waiver rule so tihal no general waiver provision need be
applicable to this privilege. Alsc, the substantive privilege siates
8 rule of inadmissibility so that satisfaction of a gsneral wailver
provision would not automwatically guarantee admissibility.

(5) Like the official information privilege, the privilege with
respect to the identity of a govermment informer states its owxn rule
of waiver so that & general waiver provisisn need not be applicable.
Similarly, evidence is rade inedmissible so that satisfaction of a
general waiver provision would not guarantee edmissibility.

{(6) The newsmen's privilege is based upon the government informer
privilege and states its own rule of waiver by previcus disclosure. It
does not, however, state a rule of inaedmissibility because of different

) *
interests pratected by tae privilege. The separate statement of waiver

is sufficient for this rule.

Waiver by contract. Revised Fule 37 omits the URE provision of

waiver by contract. Under revised Rule 37, the fact that a patient,

for example, has in an insuranhce application authorized his physician

to disclose privilegesd matter dces not waive the physician-patient
privilege for other purpcses unless disclosure is actually made pursuant

to such authorization. This differs from the Uniform Rule. The Commission
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can see no valid rezson why an insurance evplicant should not bhe allowed,
in such & case, to make a contract authorizing disclosure without waiving
the privilege in all cases. The fact that a person Lhas applied for
insurance should nct be the determining factor as to whether a privilege
exists in a case having no reiaticonship toc the insurance contract. On the
other hand, once a disclosure is mede pursaant Lo sucth authorization the
seal of secrecy 1s broken sni the holder of the privilege should no lenger

be able to clainm it.

Two Persons Eatitled To Claim Privilege at Same Time. Generally

speaking, under revised Hule 37 the »ight to claim a privilege &8s to a
speclfied matier camct be agserted by anyone once the right to claim
that privilege with respect tc that matter nas been waived by a holder

of the privilege. However, an exception to this general rule is stated
in subdivision {2] of the revised rule: Where two versons are the holders
of & privilege at the seme time (two spouses, two or more patients who
Jointly consult a vhysician or psychotherapist, two eclients who jointly
consult a lawyer) any one of the holders of the privilege may cleim it
unless he or a pevscn acting on his zehrlf has waived the privilege. In
other words, where several persons are at the same time the holders of
any of those privileges a waiver by one of them with respect to a specified
matter does nct waive the privilege as to the others with respect to the

same matter.

fxamplies of Honwaiver.

Rule 26 ~ several clients.
(1} Cne client appears as & witness and is willing to disclose a

confidential communicaticn mede to his attorney; another c¢lient, a narty

=
~0
H
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to the proceeding wno retained the lewyer jointly with the witness

client, objects. Objection sustained.

(2} Cne client appears ac a witnesé and testifies as to & confidential
communi cation made to the attorney; the other client who jointly consulted
the lawyer is not a party ¢ the preceedinz., In a second preceeding the
first client is called ugcn to repeat the same testimony or the record
of the previous testimony is presented. The other client, a party to the
second proceeding wac retained the lawyer jointly witihh the witness client,

objects. ¢bjection sustained.

Pule 28 ~ husband and wife.

(1) Husband appears as a witness and agrees to testify as to
confidential communication between husband and wife. Wife objects.
Objection sustained.

(2) Husbard appears &s & witness and testifies as to confidential
communication between husband and wife; wife is not present at the time
and is not a party to acticn or proceeding. In a second action the
husband is called upon to testify as to the same communication. Husband
objects. Objection coverruled; he has waived. Wife obZects. Objection

sustained.

Rules 27 % 274 - physicisn gr psychotherapist and patient

Two patients Jolntly consult a physician or psychotherapist. (For
example, a husband and wife mey Jjointly retain a physician regarding a
fertility problem or a huspand and wife may Jointly consult a psycho-
therapist.) In the course of consultation a privileged communication is

mad=s to the physicilan or psychoiherapist.

O #37
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{1) EHusbend appears as & witness ard agrees to testify s to the
privileged communication. Wife cobjects. Objection sustained.

{2) Fusband waives physician-patiert or psychotherapist-patient
privilege in writirg. Wife dcoes not waive privilege. In a subsequent

action, wife is called to testify. Husband cbjects. Cbjection overruled.

Wife abjects. Objectiorn sustained.

Consent to disclosure. The revised rule makes it clear that failure

to claim the privilege where the nolder of the privilege has the legal
standing and the opportunity to claim the priviiege constitutes a comsent

to disclosurs. This ig existing Californis law.

Knowledge of the privilege. The Uniform Rule provides that a

waiver is effective only if discleosure is mede by the holder ¢of the
privilege "with kncwledge of his privilege.” The Commission has eliminated
this regquirement because the existing California law apparently does not
require &8 showing that the person knew he nzd a privilege at the ftine

he made the disclosure. The privilege is lost because the seal of

secrecy has in fact been broken. Fartherreore, 1f discliosure is made it

indicates that the person 4did not himself consider the matter confidential.

Coercion in disclosure. 'The Uniform Rule reguires that the dis-

closure be made without coercion. This provision has been eliminated by
the Commission because Rule 38 specifically covers admissibility of =&

disclosure wrongfully compelied.
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Privileged disclcsures. The revised rule provides in subdivision

(3) that a disclosure that is privileged under this Article is not a

disclosure for the purpcse of waiver of 2 privilege. Thus, a husband
who consults a physician may tell his wife what he told the physician

without weiving the physician-patient privilege.

1/14/63 —g2- #37



Draft =-- 11/10/59

Hote: This is Uniform Rule 3¢ as revised by the Law Revision
Commission. The changes in the Uniform Rules are shown by underlined
material for new material and by bracketed and strike out material for
for deleted material.

RULE 38, ADMISSIBILITY OF DISCLOSURE WRONQFULLY COMPELLED,
Evidence of & statement or other disclosure is inadmissible
egainsgt the holder of the privilege if the judge finds that he had

and claimed a privilege to refuse to make the disclosure or to prevent

another from making the disclosure, but [wsz] nevertheless the disclosure

was required to be made [mmize-it].

Comment :
The rule has been revised to provide protection where a person other

then the holder of the privilege is required to testify.

revised 11/10/59 ~53- 38



Revised 1/17/63
rvinca fales
Revised 12/10/59

Note: This is Uniform Rule 39 as revised by the Law Revision Commission.
Ttz changes in the Jniferm Rule are shown by underlined meterial for new
maserial nd Ly brecketed and strike cut material for deleted material.

FJLE 29. REFTRENC™ TO EXBRCISE OF PRIVILEGES,

Subject *» paragraph- (3) and (%) of this ride {,-Ruka-R3y])

Q.l If o privilege is exercised not to teetify or to prevent another
from tsc. ' fying [s-ctkhez-ia-the-aetion-or] with respect to {paritenisr
miitcis, enr ratter, or to refuse to disclose or to prevent another from
disclosing any matter, the judge and counsel may not comment thereon, no
presumption shall arise with respect to the exercise of the privilege {y]
and the trier of fact may not draw any [adverse] inference therefrom ss to

the credibility of the witness or as to any matier at issue in such action
or proceeding. [In-4hese-Jury-cases-vherein-the-right-to-cixereise-a

T e ge s Rereine - providedy ~-Ray-be-pisunderaiesd-and-unfaverabie
renn ra-drevi-by- $he-triar-0f-she-Faely~or- be-impaived-in-she-partieuiar
3
(2) The court, at the request of [she] a party [enereising-ike} vho may

i~~wealy affected because an unfavorable inference may be drawn by the

Jury becanse & privilege has been exercised, [may] shall instruct the jury
{4n-suppers-ci-sueh-privilege] that no presumption arises with respect to
the exercise of the privilege and that the jury may not draw any inference
therefron as to the credibility of the witness or as to any matter at issue —"""

3n_such action or proceeding.
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(Rule 39)
EXPLANATION OF REVISED RULE 39 (REFERENCE TO EXERCISE OP PRIVILEGE)

eneral ccomment.

The Commission approves the prineiple of Rule 32 except insofar as
'R-ule 39 applies Lo the privilege against self-inerimineation. A recognized
privilege should not be impaired by giving the judge or counsel a right to
compent on the exercige of the privilege to the deiriment of the one
exercising the privilege. Hor should the trier of fact be permitied o
" draw any inference from the exercise of the privilege &5 to the credibility
of a witness or as to any matter at issue in the case. To permit comment
on or inferences to be drewn from the exercise of a privilege tends to

destroy the privilege. This is the existing California iaw.

Instruction in support of privilege mandatory.
Upon request of a party who may be adversely effected because an

unfavorable inference may be drawn because & privilege has been exercised,
the court is‘ggguired under revised Rule 39 to instruct the Jury that no
presumption arises and that no inference is to be drawn from the exercise
of the privilege. The Uniform Rule permits but does not require the court
to give puch an lngtiuction. The Commizsion is unsble to see why this

matter should be within the court's discretion.

Nature of ingtruction in support of privilege.

The Commission has revised Rule 39 to state more specifically the
nature of the instruction that should be given to the jury. The langusge
of the Uniform Fule "in support of such privilege" is somewhat ambiguous.
The revised rule states that the jury should be instructed "that no presump-
tion criscs with reapect to the exereise of the privilege and that tke jury may
not ¢rov eny inference therefram as to the credibilliy of the witness or as
to any matier at issue in such acticn or proceeding.”

e
- e
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(Ruie 39)

(3) In e criminal action or proceeding, whether the defendant

testifies or not, his failure to explain or to deny by his testimony

any evidence gr facts in the case apainst him may be copmented

upon by the court and by counsel and may be considered by the

court or the jury to the extent guthorized under Section 13, Article

I of the Californis Constituticn.

(k) If a party in a civil action or proceeding claims or has

previously claimed the privilege to refuse to disclose particular

matters at issue in such action or proceeding on the ground that

such disclosure would tend to incriminate him, such clalm may be

coammented upon by the court and by counsel and the trier of fact

may draw any reasonable inference therefrom. JIf a witness in an

action or proceeding who is not a party to such action or procesding

claims or has previpusly claimed the privilege to refuse to disclose

particular matters at issue in such action or procceding on the

ground that such disclosure would tend to incriminete him and

if such claeim tends to impeach the credibility of the testimony

of the witness, such claim may be commented upon by the court

and by counsel and may be considered by the trier of fact as

bearing on the c¢credibility of the testimony of the witness,

w36
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(8v1e 30)

Parsgrephs (3) and (4).

The Commission disapproves of paragraph {4} of Rule 23 as
proposed in the URE and instead has substituted paragraph (3) in
Revised Rule 39 to state the subsiance of the portion of Article I,
§13 of the California Constitution relating to comment on the
failure of defendant to testify. The word "case" appearing in the
Constitution has been changed to "action or proceeding” in order
to be consistent with the rest of the Revised Rules.

Paragraph (4) is included in Revised Rule 3% to permit court
and counsel to comment on the exercise of tha privilege against
self-incrimination, to permit the trier of fact to consider the
exercise of the privilege by a non-varty witness as bearing on the
credibility of the testimony of the witness and to permit the trier
of fact to draw any reasonable inference from the exercise of the
privilege by a party to the action or proceeding.

Reference to privilege not to testify.

Paragraph (1) of Revised Rule 39 refers to a privilege not to
testify or to prevent another from testifying in the action. Rule 23
is the only privilege rule wvhich provides a privilege not to testify
and under paragraph (3) of Revised Rule 39 the rule stated in paragraph
(1) does not apply to Rule 23. Thus, the reference tc a privilege not
to testify or to prevent ancther person from testifying in the action
has no application because none of the privileges coyered by Rule 39
(1) permit a person to refuse to testify in an acticn or proceeding
but go to the exclusion of testimony on a matter that iz privileged.

Thus, the phrase ", either in the action or" has been deleted from Rule

-87-, }
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(Rule 39)
39 and other consistent sdjustments made therein.

It is noted, however, that it may be necessary to restore the
deleted langusge if the Commission incorporates the so-called marital
"for and sgainst" testimonial privilege in the Uniform Rules. The
Uniform Rules provide no such priviiege. But by virtue of Section
1881.(1) of the Cade of Civil Procedure and Section 1322 of the Penal
Code, 2 married perscn has a privilege, subject to certain exceptions,
not to have his spouse testify either for or against him in a civil
or criminal action to which he is a party. BSection 1322 of the
Penal Code alsc gives his spouse a privilege not to testify for

or against him in a criminal acdtion to which he is a party.
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Revised 10/1/60

RULE 40. EFFECT OF ERROR IN OVERRULING CLAIM OF PRIVILEGE.

[A-party-may-predieate-orrer-ca-a-Fuling-disalleving-a-etain-of

privilege-enly-if-he-is-the-heldsy-of-the-privileger |

COMMENT
The Commission declines to recommend Rule L0 inasmuch as it is
not a rule of evidence and merely states the existing California law

which will remain in effect if Rule 40 is not adopted.
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