11/9/62
Memorandum No. 76{1962)

Subject: Study No. 52(L) - Sovereign Immunity (Tort Lisbility
of Public Entities and Public Employees)

We have sent to you a revised recommendation and statute relating
to tort liability of public entities and public employees. We have run
the portions of the recommendation and the portions of the statute relating
to the same topic on the same colored paper. General provisio;;\relating
to liebility are on pink paper, dangerous conditions of public property
is on yellow paper, police end correctional activities is on green
paper, fire protection is on gold paper, medical is on blue paper, and
tort liabllity under agreements between public entities is on white paper.
The amendments and repeals are on buff paper at the end of the statute.

You should be familisr with the entire recommendation and statute.
We hope that it may be sent to the printer after the November meeting.
Many minor revisions have been made to accomodate the changes that the
Commission has directed. We do not expect to discuss these matters unless
a Commissioner has a question about any of them., GQuestions of policy
and important questions in regard to the drafting of the statute or
recommendation are presented hereafter in this memorandum., We do not
expect to discuss the amendments and repeals or the noctes appended to
the amendments and repeals on buff paper. You should read them, however,
so that you may raise gquestions about them at the meeting.

RECOMMENDATION

The recommendetion is much the same as it was the last time it was
presented to you. Pages 8 through 11 have been revised in accordance
with the Cormission's instruction to delete the references to "open end"
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and "closed end" statutes.

There are revigions in the recommendation relating to dangerous
conditions of public property {yellow pages) to reflect changes made
by the Commission in the relsted statute.

On page 39 (green psges) you will note that paragraph 5 contains
s reference to the release of prisoners on parocle or probation. On page
b7 {blue pages) there ie a new discussion eppearing in parasgraph 6.

These additions relate +to additional sections which have been placed in

the statute to express the Commission's policy. However, the specific

immunities have not been considered by the Commission. Consideration;

though, should be deferred until the related statutes are coansidered.
GENERAL LIABILITY STATUTE

The staff has placed notes under each section of the proposed statute
to explain the function of the particular statute. For this reason, the
discussion in the preceding recommendation is sometimes fairly general.
You should be famlliar with all of the notes so that they may be approved
at this meeting whether or not we specifically consider any particular
note.,

There sre listed below specific problems that the staff belleves
should be discussed in connection with verious sections, You should be
familiar with the other sections that are not listed =0 that you may
raise guestions concerning any matters that are not specifically mentloned
below.

Section 810.8. The staff was asked to report on whether the word

"tort" should be used in this definition for the purpose of clarification.

There is attached to this memcrandum as Exhibit I a portion of a memorandum
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that was prepared in connection with the survival of actions study. The
Coamissicn, at the time it considered the survival of actions study,
concluded that the use of the word "tort” in the survival statute
would create unnecessary uncertainty and might lead to unnecessary
litigation. You will note, though, +that the statute as presently
drafted follows Prosser's definition of "tort"” fairly closely. The
memorandum, citing Prosser, states that: "A tort has been described as
‘a civil wrong, other than a breach of contract, for which the court will
provide & remedy in the form of an action for damsges.'™  Although our
definition of "injury" is not limjited to tort injuries, Section 829
excludes causes of action based on contract from the statute, and Section
826 excludes causes of action for specific relief (to the extent that the
right to such relief existed under the law of the State prior to
January 1, 1961) from the operation of the statute, Thus, by exclusion,
the statute defines the liabllity of public entities in much the sanme
fashion that Professor Prosser has defined "tort".

There appears to be no real reason for restricting the definlticn
of "injury" in Section 810.8. This definition neither imposes liebility
nor grants immunity. The imminities and lisbilities of public entities
and public officers and employees are determined under the provigions of
Part 2 (beginning with Section 815). Thus, the real problem is ocne of
confining Section 815 and Section 815.2 to tortious injuries. This
problem will be discussed in connection with those sectiocns.

Section 811.6. The definition of "regulation" is new. The definition

was taken largely from Goverrment (ode Section 11371, The definition has

been included in the statute becsmuse of the fear that the word




"regulation", if undefined, might be construed to include what are
loosely called regulations but are not formel legislative or guasi-
legislative actions.

Sections 815, 826 and 829. At the October meeting, during the

digcussion of Section 815, the question was raised whether Sectlon 815
should bhe limited in ite terms o money or damages. Some Commissioners
believed that the Muskopf declsion might have the effect of removing
the lmmunity of govermmental entities in equity cases and, therefore,
Section 815 should not be limited to money or damages. In order not to
curtail such right to equitable rellef as may have existed priocr to the
Muskopf gdeclslon, the staff was asked to draft a section restricting
the application of this part so that it would not affect any such pre-
existing right to specific rellef. The staff was also asked to drafi
a section excluding causes of action based on contract from the
application of this part. The sections that the gtaff has drafted

to accomplish these purposes are Sections 826 and 829. The problem
with Section 826 is that it supposes that the law relating to equitable
relief against public entities is in some way different before the
effective date of the Muskopf case than it will be after. Although
the doctrine of soversign immunity as it originally existed may have
protected public entities from judgments for specific rellef as well

as from judgments for damages, the Californias courts have for meny
years swarded equitable relief against public entities without regard
for the doctrine of sovereign immunity. In  Muskopf itself, Justice
Traynor states that "Municipal corporations were first held subject to

the court's equitable jurisdiction (Spring Valley Water Works v. City and
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County of Sen Francisco, 82 Cal. 286[1880])." That case involved an

ordinance adopted by the supervisors of San Francisco setting water
rates. The enforcement of the ordinance was enjoined by a judgment
against the City of San Franclsco, the court holding that the board had
exerclised its dlscretion in an arblirsry and cepricicus manner. It
would be difficult to conceive of a more "governmental" function than
adopting and enforcing laws and ordinances.

The Californis law in regard to specific and preventative relief
(not including relief by way of writ) derives from the following code
sectlons:

Civil Code § 3274. Species of Relief. As a general rule,

compensation is the relief or remedy provided by the law of

thies Btate for the violation of private rights, and the peans

of gecuring their observance: and specific and preventive

relief may be given in no other cases than those specified in
thie part of the Civil Code. |Bmphasis added.]

Civil Code § 3366. Specific or preventive relief may be given
as provided by the laws of this sgtate.

Civil Code § 3367. Specific relief, how given. Specific
rellef is given: 1. Dby taking possession of a thing, and
delivering it to a claimant; 2. by compelling a party himself
to do that which ought to he done; or, 3. by declaring and
determining the righte of parties, otherwise than by an

award of dameges.

Civil Code § 3368. Preventive relief, how given. Preventive
relief is given by prohibiting a party from doing that which
ought not to he done.

Civil Code § 3420. Preventive relief, how granted. Preventive
relief is granted by injunction, provisional or finel.

Civil Code § 3%22. Injunction, when allowed. Except where otherwlise
provided by this Title, a final injunction may be granted to
prevent the breach of an obligation existing in favor of the
applicant:

1. Where pecuniary compensation would not afford
adequate relief;

2., Where it would he extremely difficult to ascertain
the amount of compensation which would afford adequate relief;

3. Where the restraint is necessary to prevent a
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multiplicity of judiclal proceedings; or,
L. Where the obligation arises from a trust.

Civil Code § 3423. An injunction can not be granted:

Firgt=--To stay a judicial proceeding pending at the
commencement of the action in which the injunction is
demanded, unless such restraint is necessary to prevent a
multiplicity of such proceedings.

Second--To stay proceedings in a court of the United States.

Third-=-To stay proceedings in ancther state upon a
Judgment of a court of that state.

Fourth--To prevent the execution of a public statute, by
officers of the law, for the public benefit.

Fifth--To prevent the breach of a contract, other than g
contract in writing for the rendition or furnishing of personal
services from one to ancther where the minimum compensation
for such service is at the rate of not less than six thousand
dollars per amnum and vhere the promised service is of a
special, unigue, unusual, extraordinary or Iintellectual character,
which gives it a peculiar value the loss Of which can not be
reaschnably or adequately compensated in damages in an action
at law, the performance of which would not be speclfically
enforced; provided; however, that an injunction mey be granted
to prevent the breach of & contract entered into between any
nonprofit cooperative corporation or association and a member
or stockholder thereof in respect 4o any provision regarding
the sale or delivery to the corporation or association of the
products produced or acquired by such member or stockholder.

Sixth--To prevent the exercise of a public or private
office, in a lawful menner, by the person in possession.

Seventh--To prevent a legielative act by a municipal
corporation.

Under these sections, the courts have issued injunctions agsinst a
varlety of local and state wide govermmental agencies to restrain their
governmental acts. A court of equity will not enjoin enforcement of 2

valid public statute or ordinance. Los Angeles v. Superior Court, 51

Cal.2d 423 {1959). When the validity of a law under which a board is
acting is beyond question and the powers of the board are plain, a court
will not enjoin such board from carrying out its statubory duties.

State Board of Egualization v. Superior Court, 5 Cal. App.2d 374 (1935).

But, where it appears that an officer is acting illegally under a statute,
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he can be enjoined. Brock v. Superior Court, 11 Cal.2d 682 (1938).

In the Brock case the supreme court held that the superior court has

authority to restrain enforcement of a law until the constitutionality
of the law is determined even though it is clear that the court has no
authority to lssue an injunction when it is conceded that an officer is

acting within his authority. In Bueneman v. Santa Barbara, 8 Cal.2d

ko5 (1935) the supreme court held that the City of Sants Barbara could
be enjoined from enforcing an unconstitutional licensing ordinance.

Similarly, in Macleod v. Los Altos, 182 Cal. App.2d 364 {1960) the City

of Tos Altos was enjoined from enforcing ite "Green River ordinance"
forbidding soliciting and begging against certain persons. In Jones v.
Los Angeles, 211 Cal. 204 (1930) the city was enjoined from enforcing a
zoning ordinance. In the cited cases, there are references to a great
murber of other cases in which governmental entities and their officers
have been restrained from teking governmental action. It should be clear
that under the doctrine of sovereign ilmmnity a city could not be held
liable for enscting an unconstitutionsl ordinance and Government Code
Section 1355 prevented an officer, agent or employee of a political entity
from.beiné held liable for enforcing an unconstitutional ordinance or law.

The rule is stated in 28 Am. Jur. at 680: "While equity will not
act to control discreticnary acts, discretionary acts of public officers
which are exercised arbitrarily, maliciously, in bad faith, and without
a right purpcse, are unlawful, and one suffering irreparable injury from
such acts may have them enjoined.”

The writ of mandams is also used to control public officers.

32 Cal. Jur.2d at 181 states: "The general rule is thet mandamus does not
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lie to control the exercise of discretion conferred on a public officer
or board, except to prevent its abuse." But the cases go gquite far

in controlling "abuse" of discretion. It has been settled since the
earliest days of this state that public officers and entities are not

liable for suspending or revoking licenses. Downer v. Lent, 6 Cal. 9h4

{1856). Yet writs are continually issued in license suspension cases
t0 compel public agencies to exercise their discretion in a particular
manner., The courts always state that they are doing sc in order to
prevent abuse of discretion. Bee the cases collected in the annotations
under Code of Civil Procedure Section 1094.5. Under these ceses the
court is permitted to re-weigh the evidence hefore state administrative
agencies created by statute in order to determine whether the agency's
dlscretion has been abused.

Presumably, the law in regard to specific and preventive relief and
in regard to the availsbility of the writ of mandamus will continve to
develop. Inasmich as the availability of these remedies is governed
by other statutes +the staff suggests that the Commission should svold
any indication that its proposed statute is In any way inconsistent with
the statutes governing the availability of these other forme of relief.
The language of 826, which the staff drafted in response to the Commission's
action at the October meeting, implies that there is a limitation on
the right to this form of relief in this statute. This may not be so
in fact, for as a practical matter most specific relief cases are
directed against public officers and not against public entities. Ewven
in those cases where public entities are named as defendants, public

officers are elso named as defendants and the ordered action is always
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directed to the officers involved. Nonetheless, the implication of
Section 826 is inconsistent with the declaration in Sgction 3274 of the
Civil Code that the provisions of Part 1 of the fourth division of the
Civil Code govern specific and preventive relief.

7 The staff suggests either that the limitations stated in Section 826
be deleted or that Section 815 be modified to apply only to money or

damages.

Section 815.2. In accordance with the Commission's directions the

words ''megligent or wrongful"” have been deleted from Section 815.2 so
that a public entity may be held vieariously liasble in those sltuations
where public employees would be subject t0 absolute liability. Zecause
of the use of the phrase "negligent or wrongful" in the Federal Tort
Cilaims Act, the federal government has been held immme from absolute
liability. Even though there are (California cases indicating that the
word "wrongful" has a broader meaning, the problem is avoided by the
deletion of the word from the section.

Section 816.4. The traditional statement of the cause of action for

malicious prosecution is that the cause of action consists of
instituting judicial proceedings without probable cause and with actual
malice. The terms "actual fraud" and "corruption" seem to have no
place in s maelicious prosecution section. Hence, the staff has deleted
these terms from this section. This makes the section parallel with the
immmnity section relating to public officers. See Section 821.6.

Section 818.6. The staff was directed to revise this section to make

clear that an entity is not llsble for failure to comply with a duty

to inspect the property of others but is liable for a failure to
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inspect its own property vwhen it has a mandatory duty to do so. This
section has been revised to accomplish that purpose. Under the section
a public entity, nothwithstanding the mandatory duty section, is not
liable for failure to inspect the property of others. In Section 821.4,
a similar modification has been made.

There is stlill a slight problem with these sections, but it is not
likely to cause a great deal of practical trouble. Under these sections
the state may be held liable becauge of the falilure of gn employee of
the State Department of Public Health to exercise due care in inspecting
some facility operated by another agency of the state, even though in
conducting such Inapection the employee is merely enforcing health or
safety rules the same as he would be if he were inspecting the property
of any other person.

Dangerous Conditlons of Public Property. Because of the deletion

of the section imposing liability upon public entities for nmuisance,

the only liabllity for nuisance will be under the dangerous conditions
statute. This mey be all right, but the Cormission should be aware that
there are many rnuisances for which public entities have been held liable
which are not "dangerous" except in a highly technical sense. For

instance in Hassell v. San Francisco, 11 Cal.2d 168 (1938) a property

owner wes able to enjoin a threatened muisance which would have consisted
of a "public convenience station" in a public park spproximately 120

yards from the plaintiff's residence. In Phillips v. City of Pasadena,

27 Cal.2d 104 (1945), a resort owner was held to be entitled to recover
darages caused by the closing of an access road upon the theory of

muisance. In the nuisances cases, there is no need to make out the
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conditions of liability stated in the dangercus conditions statute,
or, under existing law, under the Public Liability Act. Nuisance
liability is a form of absolute liability.

Section 830.4, 830.6, and 830.8. Note the immunities mentioned

in these sections. The language of the sectlons is new and expresses
the policies adopted by the Commission at the October meeting. Section
830.4 grants immnity from liability under this chapter so that liability
might be imposed under the genera]l liability act if it were mpplicable
in a particular situastion. Under Section 830.6, subdivision (d)

was limlted to injury arising cut of recreational use of property as

the staff did not believe that the Commission intended to immunize
public entities for taking no action in regard to karards to navigation
and similar conditions. Note the definition of an "interior access
roed" that appears in subdivision (e). The remainder of the dangerous
conditions statute appears in the form recommended by the committee that
consldered these matiers at the October meeting. Hence, these revisions
have not as yet been approved by the Commission. You will note that

the reasonable inspection system has been made a matter of defense on
the question of notice,

Section B45.8. Subdivision (a) has been added to this section to

express & policy similar to that which the Commission adopted in regard
to the release of insane persons.

Section 855.6. This section has been re-written to include all types

of conditions for which a person may be committed to a public hospital.
You will note that the 1ist of condiiions is guite a long one and includes

such things gs epilepsy about which medical knowledge is extensive.
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The Commission, therefore, may wish to consider whether to delete
epilepsy or any of the other conditions from the sectiomn. The section
confers an immnity upon public employees for diagnosing and treating
these matters.

Section 856, This section is new, and reflects a policy similar
to that in Section 818.6. The note underneath the section explains
the purpose for its inclusion.

Use of the word "enactment”. The staff was asked to report to the

Commission on the use of the word "enactment" sc that the Commission
might consider whether the use of the defined term (Section 810.6) is
intended in each case.

Seqtion 815, 815.2. The word "enactment" is used in these two

sections to indicate that there may be exep tions to the immunity rules
which they provide. Enactment includes regulations. It geems
somewhat questionable to permit administrative agencies to accept
ligbility on behaif of the state where they have general regulatory
authority in regard to particuiar matters. Then, too, lisbility of
public entities seems to be a matter of statewide concern upon which it
mey not be desirable to have varying ordinances and charter provisions.
Actuslly, as the note to Section 815.2 makes clear, subdivision (b)
of Section 815.2 is unnecessary.

Section 815.6, 818.4, and 818.6. The use of the word "enactment"

appears to be appropriate in these secticns.
Section 820. The problem involved in this section is the same as

that involved in Sections 815 and 815.2. It seems scmewhat gquestionable
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to permit liability of public employees to be created by administrative
agencies.

Sections 820.2 and 820.4. The use of the word "enactment"” in these

secticns appears to be proper.

Section 820.6. In this section we say "authorized by law". However,

it appears an appropriate use of the phrase because the Commission
intends to refer not only to enactments but to the uncodified law
declared by the courts.

Section 820.8. The use of the word "enactument" in this section

seems somewhat questicnable for the reasons mentioned in commection

with Sections 815 and 815.2. Actually the entire section seems somewhat
questionable in view of the deletion from the statute of the section
creating entity liability for regligent supervisicn. Because of this
section, there is no liability for injuries resulting from negligent
supervision if there is no cause of action against the entity arising

out of the act or omission of the employee who actually caused the injury.
Perhaps this section should provide that a public employee is not

liable for an injury caused by the act or omission of another employee
unless he is himself guilty of negligent or wrongful conduct. This would
be encugh to preclude any respondeat supericr liability on the part of
superlor employees and would permit entities 1o be held lisble for
negligent supervision where the actual injury was inflicted outside the
scope of employments.

Sections 821, 821.2 and 821.4. The use of the word "enactment"

in these sections appears to be proper.

Section 821.8. In this section we use the word "statute” even
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though the situation seems comparable to those in Sections 820, 820.8,
815, and 815.2.

Section 855. The next uss of the words with which we are concerned
appears in Section 855. Here we use "statute or regulation”. 1p the
context, however, it appears appropriate to use these words. since we
are limiting the regulations involved to those of the State Department
of Public Health or the State Department of Mental Hygiene. In
subdivision {c) the word "law" is used at the end of the section. It
is possible that "statute" may be preferred.

Section 855.4. In this section we use the word "legally". The

use of the word was deliberate. It was used to pick up administrative
rules other than regulations. This seems 10 te a somewhat subtle manner
of doing so. The recommendation, at page 45, makes clear what is
intended; but neither the statute nor the note underneath the particular
gection involved indicates +the reason foxr the varylng phraseology.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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Memo. 76(1962) October 30, 1962

EXHIBIT I

DEFINING INJURY BY REFERENCE TO “TCRT"

The fundamental problem here is that no one seems to have
come up with a satisfactory definition of "tort." The writers
seem unanimous only on the difficulty, if not the impossibility,
of the task. A& tort has been described as "a civil wrong,
other than a breach of contract, for which the court will
provide a remedy in the form of an action for damages.“l
Although this statement is no doubt correct it is not
particularly helpful in determining whether a particular
action is a tort since it really only says that a tort is
one kind of wrong for which the law gives a particular remedy.

Some have undertaken to describe torts by saying that
they consist of breaches of duties imposed on the parties by
the law itself, without regard to their consent to assume
them; or their efforts to evade them.? This distinction is
not entirely correct, however, since all legal duties are of
course imposed by the law, and under the "objective® theory
of contracts contract obligations are held to be imposed not
because of subjective intent or consent, but because of con-
sequences the law attached to the parties® conduct. Also,
quasi-contractual and familial duties {to name only two) are

imposed by the law without regard to the consent of the defendant.

1. Prosser, Law of Torts 2 (2d ed. 1955}.
R+ Winfield, Law of Tort 6 {2d ed. 1943).
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Others have attempted to define torts by saying that
tort duties are duties owed to persons generally or toward
general classes of persons rather than to specific indi-
viduals.” Although this may be true generally, it does not
follow in all cases. For example, the tort liability of a
servant to his master or the bailee to his bailor, or of a
converter of goods to their owner rests upeon a duty owed to
one person, and one only Yand it can be called general only
in the same sense that everyone is under a general obligation
to perform all of his contracts."£+

Attempt has also been made to define torts by enumerating
what they are not. This; too; is only partially helpful since
"tort 1s a field which pervades the entire law, and is so
interlocked at every point with property, contract and other
accepted classifications that, as the student of law soon
discovers, the categories are quite arbitrary and there is
no virtue in them.m? Along this same line some writers have
attempted to define torts by saying that besides not including
breaches of contract and wrongs exclusively criminal, they
dc not include "civil wrongs which create no right of
action for unliquidated damages, but give rise to scme other
form of civil remedy exclusively" and do not include "civil
wrongs which are exclusively breaches of trust or of some other

merely equitable obligation."6 These distinctions, however,

3. 1d. p. &.

4. Prosser, op. cit. note 1, p. 5.

5. 1d., p. 2.

6. Heuston, Salmond on Torts 8-14 (12th ed. 1957).
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[On Commiscion Letterhead]

LETTER OF TRANSMITTAL -
[For use in printed pamphlet]

The California Law Revision Commission was authorized by
Resclution Chapter 202 of the Statutes of 1957 to make a study
to determine whether the doctrine of sovereign or governmental
immunity in California should be abolished or revised. |

On January 27, 1961, the California Supreme Court, in

Muskopf v. Corning Hospital District, decided that the doctrine

of sovereign immunity would no longer protect public entities
in California from civil liability for their torts. At the

same time the court decided Lipman v. Brisbane Elementary School

District, in which it stated that the doctrine of discretionary
immunity; which protects public officers and employees from
liability for their discretionary acts, might not protect public
entities from liability in all situations where the officers
and employees are immune.

In response to these decisions; the Legislature enacted
Chapter 1404 of the Statutes of 1961. This legislation
suspends the effect of the Muskopf and Lipman decisions until
the ninety-first day after the adjournment of the 1963 Regular
Session of the Legislature. At that time, uniless further
legislative action is taken, the public entities in California
will be liable for their torts under the conditions set forth
in the Muskopf and Lipman cases.

Since the decision in the Muskopf case, the Commission

has devoted substantially all of its time to the study of
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soverelign immunity,

The Commission herewith submits its recommendation on one portion of
this subject-~tort liability of public entities and public officers and
employees. This is one of six reports prepared for the 1963 legislative
session contalning the reccrrendeticns of the Cemission reloting to various
aspects of the subject of sovereign Immupity. The Cormissicn has olso
published a research study relating to sovereign inrunity prepared by its
resecrch ccnsultant, Professcr Arvo Van Alstyne of the School of Lew,

University of Califcrnis at Los Angeles,

In formulsting its recommendations comeerning sovereign immunity,
the Commigsion first prepared a series of tentative reccumendations, each
of which related teo a different aspect of the sﬁbject. These tentative
recommendations were widely distributed and comments and suggestions were
solicited from all persons and organizations who have expressed an interest
in this subject. The State Bar appointed a special committee to consider
the recommendaticons of the Commlssion relating to sovereign immunity and
this Committee has provided the Commission with helpful comments and
suggestions. 1In addition, representatives of various public eptities
and other interested organizations have attended the meetings of the
Commission as observers. All comments and suggestions received were
congidered by the Commission in preparing its final recommendations.

Although the Commission has devoted the maJor portion of its time
during the past two years to the study of sovereign immunity, the subject
is so vast that gcomplete study of its aspects could not be completed
pricr to the 1963 legislative session. The recommendations prepared for
the 1963 legislative session are designed to meet the most pressing problems

in regard to governmental tort liability. FProblems may remain to be solved
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in the areas of activity already studied; and there are other areas of
activity, where cleaims of liability arise less frequently, which require
attention. Accordingly, the Commission proposes to continue its study
of this subject and to make recommendastions to subsequent legislative

seseions dealing with these remsining problems.

Bespectfully sulkmitted,

Herman F. Selvin
Chairman
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BACKGROUND

On January 27, 1961, the California Supreme Court, in Muskopf

v. Corning Hospital District,l decided that the doctrine of sovereign

Ivmunity would no longer protect public entities in California from
civil liability for their torts. At the same time, the court decided

Lipman v. Brisbane Elementary School D:I.str:l.c:t._,2 in which 1t stated that

the doctrine of discretionary immunity, which protects public amployees3

from 1iability for their discretionary acts, might not protect public
entities from liability in all situations where the employees are imne

In response to these decisions, the Legislature enacted Chapter
140k of the Statutes of 1961. This legislation suspends

the effect of the Muskopf and Lipman decieslons until the ninety-first

day after the final sdjournment of the 1963 Regular Session of the
Legislature. At that time, unless further legislative action is taken,
the public entities of Californis will be liable for their torts under

the conditions set forth in the Muskopf and _L_;& decisions.

The Need for Legisletion

Pricr to the Muskopf and Lipman decisions, extensive legislation

relating to the subject of governmental liability or immunity had been

enacted., This leglslation expresses a variety of conflicting policies.

i. 55 Cal.2d 211, 11 Cal. Rptr. 89, 359 P.2d 457 {1961).
2. 55 Cal.2d 224, 11 Cal. Rotr. 97, 359 P.2d 465 (1961).

3. As used in this tentative recommendation, "employee" includes an
officer, agent or employee, and “employment” includes office,
agency or employment.

-1~




Some statutes create broad immnities for certain entities and others
create wide areas of lisbility. Bome apply to many public entities and
others epply to but one. In some cases, statutes expressing conflicting
pelicies cnna:»:'ii.a]_).‘ll Even where gtatutes impose liability on public
entitles, they do so in a variety of inconsistent ways. Some entities
ere liable directly for the negligence of their servants. Cthers are
not liable directly, but ere required to pay judgments recovered against
their personnel even where the judgments result from maliclous acts.

Where statutes are pot applicable, the courts bave determined
liability on the basis of whether the injury was caused in the course
of a govermmental or proprietery activity. Thus, if the injury occurred
in & swimming pool (e "governmental" activity), the public entity wes not
lisble; but if the in.jﬁrjr occurred on a golf course (a "proprietary”
activity), the public entity was liable.

Even where the govermment is immune from liabllity for a negligent
or wrongful act or omission, the governmental employee who acted or
failed to act is often persohally liable; and many governmental entities
have assumed the cost of insurance protection for their employees against

this liability.

4. Por example, Streets and Highways Code Sections 5640 and 5641 (part
of the Improvement Act of 1911) provide that cities, counties, resort
districts and all corporations organized for municipal purposes are
immane from liability for injuries caused by street and sidewalk
defects. It is likely that these immunity provisions epply to several
cther kinds of districts, for the Improvement Act of 1911 hasbeen incorpo-
rated by reference in many other statutes. But Covermment Code Section
53051 provides that citieg, counties and school distriets are liable
for such dangeroug condltions. Ae the Govermment Code eectlon wae last
engcted, it has impliedly repealed the Streets and Highways Code sec-
tions insofsr as cities and counties are concermed, but not insofar as

resort districts and corporatione organized for municipal purposes are
concerned.
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Thus, even before the Muskopf end Lipmen cases were declded, there

was a great need for comprehensive legislation to deal with the problems
of governmental lisbility and immunity.

The effect of the Mnskoﬁf'and Iipman decisions on the existing

statutes is not clear. Statutes that impose liablility upon public
enfities in particulaer areas of activity may be conmtrued either as
limitations on the llability that would exist under these decisions or,
in cﬁses whefe a rule is declared that is bromder than the common law
rule that ﬁculd be appliqable unfler these decisions, as extensions of
govermmental liability. - |

The problem of reconclling the Muskopf and Lipman decisions with

the existing statutory 1&# could be met by repealing the existing
statutes. Then the coufts counld decide gll cases under the géneral
principle that the govermment is llsble for itsrtorts. In some jurisdic-
tions this approach to governmental liability hes been taken, Thus, in some
gtates, a statute ﬁerely declares that the government is not immune fram
liability for its torts, while in others, the courte have declared-a
similar rule.

This soiution to the problem, though, is fraught with diffieulties.
No precise standards for the determination of the lisbility of govermment
have as yel been defined by the Californis courts. Hence, it ig impossible
to ascertain how large the potentia]l liability would be even if the

Muskopf and Lipman cases were permitted to determine all governmental

lisbility. The suggestion in the Lipman case that public entities may
be liable for discretlonary actions of governmental officers has gilven

rise to fears that governmental 1iability may be expanded to the extent
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that essential governmental functions will be impaired. Experience in

states whlch have left the limits of lisbility to be dstermined by the

courts has shown that liability insurance to protect the financial

integrity of small public entities iz at times prohibitively expensive

or impossible to obtain when there is no defined limit to the potential

extent of liabllity. As a result, some of tBese states have endcted legislation
that substantially curtails govermmerital liability.

The courts, of course, have recognized that the lisbkility of
government cannot be unlimited. In the Muskopf case the Supreme Court
stated that it is not a tort for government to govern. In other
Jjurisdictions where there has been a general walver of sovereign immunity,
the courts have worked out the limits of liability cn a case by case
basis over a period of years. Thus, in New York, the courts have declared
that public entities are not liable for failing to enforee the law, for
negligently inspecting buildings or for improperly issuing building
permits. If the 1limits of governmental llability are not specified by
statute in California, it is likely that our courts will eventually define
the limits of liability much as the courts have done in New York.

Under this process, though, many years will pass before the extent of
governmental liability can be determined with certainty. Many cases must
be tried ard processed through the appellate ccurts. lLarge smounts of both
private and public money must be fruitlessly expended in prosecuting and
defending actions where the goverrmental defendent cennot be held liable.
And in the meantime, while the potential liability is yet unknown, the
financial stability of many governmental entities may be unprotected
because insurance may not be svailable to protect them against an undefined
risk.
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There is an immediate need, therefore, for the enactment of
comprehensive legislation stating in considerable detail the extent to
which governmental entities will be liable when the legislation suspending
the effect of the Muskopf and Lipmen decisions expires. In preparing
this legislation, Californie may profit from the experience of the New
York and the federal governments in administering their governmental
tort laws. The difficulties the New York and federsl courts have
experlenced in defining the limits of liability may be avoided here to
a considerable extent by the statement of these limits in statutory form.
Where the New York and federal courts have reached sound conclusions, the
rules declared may be enacted here so that no time or money need be lost in
test cases to determine whether the California courts will reach the same
conclusions. Where the courts of these Jurisdictions have reached unsound
conclusions and have either restricted liability unduly or pisced turdens
on government that impsir its ability to perform its vital functions,
California can meet the problem by declaring e different rule by statute.

The resulting certainty will be of benefit both to governmental entities
and to persons injured by govermmental activities. If the limits of
potential limbility are known, governmental entities may plen accordingly,
may budget for their potential liabilities, and mey cobtain realistically
priced insurance. Meritorious claims will not be resisted in the hope that
the appellate courts will create an additional immunity; and unmeritorious
claims will not be pressed in the hope that an existing immmity will be
curtalled or that liability will be extended beyond previously established

limits.




The Difficult Problem of Drawing Standards for Governmental Lisbility

The problems involved in drawing standards for governmental liability
and governmental Immunity ere of immense difficuliy. Government cannot
merely be made liable as private persons are, for governmental entities
are fundamentally different than private persons. Private persons do
not make laws. Private perscns do not issue and revoke licenses to
engage in verious professions and occupstions. Private perscns do
not quaraﬁtine sick persons and do not commit mentally disturbed
persons to involuntary confinement. Private persons do not prosecute
and incarcerate violatecrs of the law or administer prison systems.

Unly governmental entities are required to build and maintein thousands
of miles of streets, sidewalks and highways. Unlike many private persons,
a govermmental entity often cannot reduce its risk of potential lisbility
by refusing to engdge in a particular asctivity, for government v

migt continue to govern and is redquired to furnish services that cannct
be adequetely provided by any other agency. Moreover, in owr system

of govermment, decision making has been allocated among three branches

of government--legislative, executive and judicial--and in many cases
decisicns made by the legislative and executive branches should not be
subject to review in tort suits for damages, for this would take the
ultimate declsion-making authority awey from those who are responsible
politically for msking the decisicns.

The courts have recognized these problems where tort actions have
been brought against public employees for injufies caused by their

activities. Where the injury is caused by a discretionary act of a
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Fublic employee that was ccmuitted within the scove of the authority
delegated to him, the public erployee has been held irnune from liabiiity.r
The courts have said thet this immunity is nccessary because the employee's
fear of personal liability might otherwise inhibit him from carrying

out hig public duties with diligence. Similar considerations justify a

comperabtle immunity where the claim Is against the govermment itself

instecd of an employee of ‘the government, for rising expenses and a limited
tax base may make a public employee as apprehensive of the effect of govern-
mental liability- upon the budget he must administer éé he is of the effect of
personal liability upon his own resources,

Yet it would be harsh and unjust to deny compensation to all persons
injured as the result of the wrongful or negligent acts of governmental
servants. Government operates for the benefit of allj hence, it is
reasonable to expect that all should bear some of the burden of the
injuries that are wrongfully inflicted by the government. The basic
problem is to determine how far it is desirable to permit the loss
distributing function of tort law to spply to governmental agencies
without wnduly frustrating or interfering with the other desirabie

purposes for which such agencies exist.
[




The Legislation Proposed by the Commission

Determination of basic statubory approach. The initial gquestion to be

decided in formulating a legislative plan to govern the tort lisbility

of governmental entities 1s whether they should be liable only as made

liable by statute or whether they should be made ligble for all damages

and injuries caused by their activities except as such 1ligbility is limited or
conditioned by statute.

A statute imposing lisbility with specified exceptions would provide
the governing bodies of public entities with little basis upon which to
budget for the payment of claims, judgments and damasges, for public
entities would be faced with a vast area of unforeseen situations, any one
of which could give rise to costly litigation and s possible damaege Jjudgment.
Such a statute would invite actlons brought in hopes of imposing lisbility
on theories not yet tested in the courts and could result in greatly
expanding the amount of litigation and the attendant expense which public
entities would face. Moreover, the cost of insurance under such a statute
would no doubt be greater than under a statute which provided for lisbility
only to the extent provided by statute, since an insurance company would
demand a premium designed to protect against the indefinite ares of
liebility that exists under a statubte imposing lisbility with specified
exceptions.

Accordingly, the legislation recommended by the Commission provides that
public entitles are immune from llebility unless they are declared to be liable
by statute. This type of liability statute will provide a better basis

upon which the finencial burden of liasbility msy be calculated,
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since each statutory provision imposing liability can be evaluasted in
terms of the potential cost of such liability. Should further study in
future years demonstrate that additional liability of public entities is

Justified, such liasbility may then be imposed by carefully drafted statutes.

Formulation of rules governing liability. In its formulation of the
rules governing liability of public entities and public employees, the
Commission has studied a number of areas of potential liability: dangerous
conditions of public property; police and correctional activities;
suppression of mohs and riots; fire protection; medical, hospital and
public health activities; park and recreational activities; and operation
of motor vehicles. These are the areas where experience in other states
and under the Federal Tort Claims Act has shown that claims of lisbility
are most apt to arise. In each arsa, the Commission has sought to determine
how the interest of the public in effective governmental administration should
be balanced sgainst the need for providing compensation to those injured by
the activitles of government. From this study of particular areas of
government activity, the Commission has concluded that certain problems
recur and that the rule formulated to meet such a problem in one arsa may
be readily applied to all areas of govertmental activity. On the other
hand, in some areas of activity there are unique problems that reguire a
gpecific legislative solution. Therefore, the Commission recommends the
enactment of legislation containing sections of general application to
all activitles of governmentsl entities and, in addition, a number of
sections stating special rules applicable to problems requiring separate

+treatment.




Cne of the most important provisions in the recommended legislation
provides that public entities are lisble for the torts of their employees
within the scope of their employment to the extent that such employees are
personally liable. The liability of public employees is an existing
liability and one for which insurance companies now provide insurance coverage.
By imposing vicarious liability only to the extent that public employees
are personally lisble, the provision adopts a liability of ascertained or
ascertainable limits. This avoids the problems inherent in a statute
(such as those adopted in New York and by the federsl government) that
waives immunity from liability generally and ettempts to specify excepn-
tions to governmentel liability for the possibility that government may
be liable for discreticnary acts for which public employees are immune
is foreclosed unless, by specific enactment, such lisbility is accepted
by the legislative branch of the government.

The provision imposing vicarious liability on public entities is
gualified by a number of other provisicns providing for immunity in
particular cases, The mosat significant of the immunity provisicns
contained in the recommended legislation is one that provides thet
neither public entities nor public employees are liable for discretionary
acts within the scope of an employee's authority. Under existing law,
public employees enjoy this discretionsry immunity; but the statutory
statement of the rule will assure its continued existence. Although the
cage law has spelied out in some detail the extent of the discretionary
immunity of public employees, there are instances where the law is not
clear, The Commission hereinafter proposes numerous statutory provisions

that will clarify the limits of discretionary immunity. These provisions
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will, to & considerable extent, eliminate the need to determine the scope
of discretionary immunity by piecemeal judicial decisions. The judiecial
process, by its very nature, can deal only with the isolated problems of
individual citizens which from time to time are litigated and appealed.
To wait for the fabric of the law to shape itself in this fashion would
be slow, unpredictable and expensive.

The Commission has also concluded that under certain circumstances
public entifties should be lisble althouzh no emmloyee is persconally liable.
For example, such liability should exist in some cases where public
property is in a dangerous condition or where a public entity fails to
exercise remscnable diligence to comply with an aspvlicable statute which
establishes minimum standards for equipment, pérsonnel or facilities in
& public hospital. BSuch 1igbility should exist, however, only where the
ligbility is created by stetute. In sbsence of such a statute, public
entitieq\should not be liable unless an employee is personally liable,

The legislation recommended by the Commission will meet the most
pressing problems in regard to ligbkllity that public entities will face
upon the expiration of the statute suspending the effect of the Muskopf
and Lipman decisions. The subject of sovereign immunity is so vast, however,
that a complete study of all agpects of the subject could not be completed
prior to the 1963 session of the lLegislature. Problems may remsin to be
solved in the areas of activity alreedy studled; and there are other areas
of activity, where claims of liability arise less frequently, which require
attention. Accordingly, the Comission intende to continue its study of
sovereign immunity so that recommendstions may be submitted to subseguent

legislative gessions to deal with these remaining problems,
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RECOMMENDATICNS

General Provisior_ls Relating to Lisbility

1. A statute should be enacted providing that pﬁ’blic entities

are not 1iable fcr torts unless they ‘are declared to ba liable by

. _statute. 'I‘his recommenﬁation will permit therLegi_'lafhure _'bo
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' ac‘t or omission of its emplayee wit.h:m thae ope af h,i
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: or amissiom. This would imyose ufpon mﬂa]:ig Aen? ts.es the me‘
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involving actions by third persons againai. the prin&i,’pal for the
torts of the s.gent T
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For many entities, this recommendation would constitﬁte a substantial
expansion of their tort liability. TFor meny others, however, this
recommendation would constitute 1ittle or no extension of their exising
liability. School districts and reclamation districts are now generally
liable for the negligence of their perscnnel. Certain flood control
districts are generally liable for the negligence of their trustees.
Community services districts, county water distriets, various water
agencies and several other districts are required to pay any judgments
recovered against their rersonnel for acis or omissions committed in
the service of the district. Irrigation districts and California water
districts must pay judgments recovered against their officers. Thus,
over 2,400 pub}ic entities in California are now financially responsible
for the torts of some or all of their personnel. In addition, Vehicle
Code Section 17C01 subjects all public entities in the State to liability
for the negligent operaticn of motor vehicles by their personnel; and
cities, counties and school districts are liable under existing law for
injuries caused by dangercus conditicms of public property that have
been negligently created or permitted to remain. The Commission's
recommendation would extend the principle underlying these statutes teo
all public entities in the State, thus permitting the repeal of
numercus statutes thet are, without apparent reason, inconsistent both
as to the manner in which the principle is applisd and as to the personnel
covered.

3. Public entities zhould be immune from liability for acts or cmissions
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of tiheir employees in regard to matters which are committed to the
discretion of such employees. This reccmmendation would make applicable
to public entities the discretiocnary immunity doctrine now applicable only
to public employees. Under this doctrine, public emplioyees are not liable
for their acts or cmissions within the scope of their discreticnary
autbority. Thus, for example, Jjudges are immune from lizbility for their
Judicial acts, prosecutors are immune from liability Ffor instituting
criminal prosecutions, administrative officials are immune frcom 1liability
for suspending cor revoking licenses, health officers are immune from
liability for deciding ncot to quarantire, and city officers are not
liable for awarding a franchise.

A diectum in the Lipman case stated that public entities shcould be
liable in some situations where public employees enjoy an immunity.
The Commigsion agrees that there are some instances where such should
be the rule. For example, a public entity is made liable under the
recommended legislation for its failure to exercise reasonable diligence
to comply with a mandatory statute or enactment. In the absence of a
statute imposing such liability, however, the public entity should not he
liable for the discretionary act or omission of & public employee. In
order to clarify the limits of the discretionary immunity, the Commissicn
has considered the applicaticn of the doctrine in areas where claims of
liability most often arise and reccmmends specific statutory provieions
that will indicate whether or not liability should exist in particular
situaticns. Where no gpecific provision covers a particular case, the
discretionary immumnity developed or tc be developed by the cases in regard to

the personal liability of public perscnnel will be the standard of lmmunity
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for governmental entities.

The Commission recognizes that occasionally the application
of the discretionary immunity doctrine may seem harsh and
unfair~-as, for example, when persons are denied all relief in -
those rare cases where injuries are caused by deliberate and
malicious abuses of governmental authority. The Commission,
in its continuing study of sovereign immunity, will undertake
a study of other areas where the discretionary immunity
doctrine applies to determine whether further meodifications
of the doctrine should be made.

L. Public entities should be liable for the tortious
acts of independent contractors to the extent that private
persons are liable for the torts of their independent
contractors. Under existing law, private parties and public
entities have been held liatle for the négligence of an
independent contraétor when the contractor is performing
a nondelegable duty; where the hazardous nature of the
work called for by the contract mav result in injury if care
is not exercised, and where the very act the contractor
undertakes to perform causes the injury. Public entities as
well as private parties should not be able to escape their
legal responsibilities by contracting for the performance of

work that is likely to lead to injury.
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5. Public entities should be liable for the damages
that result from their failure to exercise reascnable
diligence to comply with applicable standards of safety
and performance that have been established by statute
and regulation. Although decisions relating to the
facilities, personnel or equipment to be provided in
various public services involve discretion and public
policy to a high degree, nonetheless, when minimum
standards of safety and performance have been fixed by
law and regulation-—as; for example, the duty to supervise
pupils under Education Code Section 13557 and the rules
of the State Board of Education; the duty to provide
lifeguard service at public swimming pools under Health
and Safety Code Section 24104.4 and the regulations of
the State Department of Public Health, or the duty to
meet applicable requirements established by law in the
construction of improvements--there should be no discretion
to refuse to comply with those minimum standards.

6. Under the common law, certain public officers were
at times held liable for the acts of subcrdinate employees
even though the officers themselves were innocent of any
negligence or other wrong. For most public officers,

though, the courts held that respondeat superior was

inapplicable and that they were not liable for the acts of their
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subordinates unless they participated in those acts or were negligent
in appointing or failing to discharge or take other appropriate actlion
ageinst unfit subordinsates.

A large number of statutes have been enacted limiting the lisbility
of public officers for the acts of others, many of which are
inconsistent with sach other. These statutes should be replaced by a
gtatute providing that a public entity is lieble for injury caused by =a
public employee: where the injury has resulted from the failure of the
responsible officials of the public entity to exercise due care in the
selection or appoinfment of the employee or in failing %o
take steps to remove him from a position where he created a risk of
injury.

T. The immunity from liability for malicious prosecution that
public employees now enjoy should be contimued. A review of the cases
reaching the appellate courts revecls that o great mony malicious prosecution
sults against public employees are groundless. Public officials should not
be subject to harassment by "crank” sulte. However, where public employees
have acted malicicusly in using their official powere, the injured person
should not be totally without remedy. The employing public entity should,
therefore, be liasble for the damages caused by such abuse of public suthority;
and, in those cases where the responsible public employee acted with actual
malice, the public entity should bhave the right to seek indémnity STt

from the employee.

8. Public entities should not be liable for punitive or exemplary

damages. Such damages are imposed to punish a defendant for oppression,
fraund or malice. They are inappropriate vhere a public entity is involved,

since they would fall upon the innocent taxpayers.
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2. {m essential function of government is the meking and enforcing
of laws. The public officials charged with this function will remain
politically responsible only if the courts exercise no review of the
desirability of enacting and enforcing particular laws through the device
of deciding tort actions. Henee, the statutes should make clear that
publiec entities and their employees are not liable for axy injury flowing
from the adoption of or fallure to adopt any statute, ordinance, or
regulation or from the execution of any law witﬁ due cars=. N

For similar reasons, public entities and their employees should not
be lisble for inadequate enforcement of any law or regulation or for
failure to take steps to regulate the conduct of others. The extent and
quality of governmental service to be furnished is a basic governmental
policy decision. Public officials must be free to determine these
gquestions without fear of liability esither for themselves or for the
governmental beodies that employ them if they are to be politieally
responsible for these decisions.

The remedy for officials who meke bad law, who do not adequately
enforce existing law, or who do not provide the people with services
they desire, is to replace them with other officials. But their
Aiscretionary decisions in these areas cannot be subject to review in
tort suilts for damages if govermment is to govern effectively.

Public entities and public employees should not be liable for
negligent or wrongful failure to enforce any law. They should not be
liable for failing to adequately inspect persons or property to determine
compliance with health and safety regulations. Nor should they be

lisble for negligent or wrongful issuance or revocation of licenses
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and permits. These activities the government has underiaken tc insure

. public health and safety. To provide the utmost public protection,

governmental entitles should not be disguaded from engaging in such

‘activities by the fear that liability mway be imposed if an empleoyee perforus

- . his duties.inadequately. Moreover, if liability existed for this type

of activity, the risk exXposure tc which.a public entity would. be subject

would include virtually all aectivities going on within the community.

_There would be potential governmental liability for all building d=Fects,

for all cximes, and for all cutbreaks of contagious disease. No private
person ia subjected to risks of this magnitude. In these cases, there
is usually same person other than the governmental employee who is

: H
ligkle for the Injury, but liability is sought to be imposed on government .

. Tor -failing tc prevent that person from causing the injury. The Commission

telieves that it is better public poliey to leave the injured person
to his remedy against the person actually causing the injury than it is

to impose an additional liability on the government for negligently

failing to prevent the injury. Far more persons would suffer if govermment

did not perform these functicng at all than would be bapefitted by
permitiing recovery in thope cases where the goverﬁment is shown to have -
performed inadeguately.

Sections 50140 through 50145 of the Government Code are inconsigtent
with the foregoing recommendations. These sections impose absclute
liability upon cities and counties for property damage zaused by mobs or
riots within their boundaries. These sections are an anachronism in
mcdern law., They are derived from similar English laws that date back

to a time when the government relied on local townspeople to .Buppress
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riots. The risk of property loss from moB or riot activity is now
spread through standard provisions of insurance policies. Accordingly,
these secticns shouild be repealed.

At common law, public officers were immume from liability for
trespasses necessarily committed in the execution of law. However, if
the authority of the officer was abused or if ke committed some tortious
injury while upon the property, he was personally liable ab initio
as a trespasser for the entry and all lnjuries resulting therefrom.
A great many statutes have been enacted to modify this common law rule.
In somewhat inconsistent terms, they gererally limit the 1iability of the
officer to the demages flowing from his negligent or wrongful act.
But there are many other statutes authorizing public officials to enter
private land that contain no reference to the liabilities that may be
incurred. These varicus statutes should be superseded by a statute
applicable to gll public entities 1limiting the liability of the entering
officer and his employing public entity to the damages caused by his
negligent or wrongful act. The enactment of such a statute will permit
the repeal of a large nvmber of étatutes declaring & similar rule.

Govermment Code Section 1955 now provides public employees with an
immanity from lisbility for enforcing laws later held o be unconstitutional.
This section, though, does not provide adequete protection. It is not
clear whether it applies to State constitutional provisions, charter
provisions, ordinances or administrative regulations. Morecver, it does
not provide protection for an officer who in good falth enforces a law later

held to be repealed by implication or inapplicable for any other reason.
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The protection should be broasdened to provide an immunity vhenever an
employee, exerclsing due care and acting in geood faith and without
malice, enforces any constitutional provision, statute, charter provision,
ordinance or regulation that is subsequently held to be invalid or
inapplicable for any reason.

10. Govermment Code Section 1953.5 provides that public officers
are not liabie for mcney stolen from their custedy unless they failed
to exercise due care. This statute should be made applicable to all
public employees and pleced in the statute dealing generally with the
liabilities and immunities of public employees.

11. DNot only should public entities be directly lieble for the
torts of their perscimel, but in cases where an action is brought againat
g public employee for tortious acts committed in the scope of his
employment , the public entity should be required to payrthe compensatory
damages, but not punitive damages, awarded in the judgment if the
public entity has been given notice of the action and an cpportunity
to defend it. A number of statutes now require certain public entities
to pay judgments against their employees, but none require the employee
to give notice and an opportunity to defend to the entity., Yet it
seems only fair that if govermmental entities are to be bound by judgments,
they should have the right to defend themselves by controlling the
litigation.

12. Whenever & public entity is held liable for acts of an employee
committed with actual fraud, corruption or actual mﬁlice, the public
entity should have the right to indemnity from the employee. This right

to indemnity, however, should not exist in any case where the public enbity



has undértaken the defense of the employee, unless the employee has
agreed that it should, In conducting an employee’s defense, the entity's
interest might be adverse to the interest of the employee. For example,
if both the employee and the entity were joined as defendants, the public
entity's interest might be best served by showing malice on the part of
the employee; for if the employee acted with malice the public entity
could recover indemnity from the employee for any smounts the entity was
required to pay. Hence, the undertaking of an employee’'s defense shouid
constitute a waiver of the public entity's right tc indemnity unless, by
agreement between the entity and the employee, thé rublic entityis right
of indemmity is reserved.

13. BSection 1095 of the Code of Civil Procedure, which requires that
damages assessed in a mandate action be levied against the entity represented
by the respondent officer, should be smended to apply to all public
entities and to agents and employees as well as officers. The section -
presently arplies only to officers of the State, counties and municipal

corporations.
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Dangerous Conditions of Public Property

Backeround
Prior to the 1961 decision in Muskopf v. Corning Hospitel District,l

8 public entity was nct lieble for an injury resulting from a dangerous
condition of public property cwned or occupied for a "governmental”
purpose, as distinguished from & “proprietary” purpose, unless scme
statutory waiver of its sovereign ar governmental lmmunity was appli-
cable, The principal statutory waiver was found in the Public
Lisbility Act of 1923, now Section 53050 et seq. of the Government
Code.2 This Act waived immunity from liability for dangerous conditions
only for citles, counties and school districts. There is no other
general statute waiving governmental immunity from liabilities arising

out of dangerous conditions of public property.

2. The section of the Public Liebility Act that states the conditions
of liability for dangercus conditions is Govermment Code SBection
53051. It provides: ,

A local agency [defined in Section 53050 as a city, county
or school diastrict] is liable for injuries to persons and
property resulting from the dangerocus or defective condition
of public property if the legialative body, board, or person
authorized to remedy the condition:

(a) Had knowledge or notice of the defective aor dangerous
condition.

(b} For e reasonable time after acquiring knowledge or
receiving notice, failed to remedy the condition or to take
action reasonably necessary to protect the publiic against
the conditicn,
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Prior to the Muskopf decisicn, however, all public entities were
lisble for injuries arising out of "proprietary” activities. This
liability was based upon common law principles of liability epplicable
tq private individuals. Thus, all public entities were lisble for
injuries caused by dangerous conditions of property owned or occupied
for a proprietary purpose to the ssme extent that private owners and
cccupiers of land are liable to trespassers, licensees and invitees
for injuries caused by dangercus conditions., In the cape of cities,
countles and school districts, liability for injuries caused by
dangerous conditions of property owned or occupied for & proprietary
purpose could be based elther on the Public Lisbility Act or on common
law principles of lisbility of owners and occuplers of land,

There are significant differences in the standard '
of liability under the Public Lisbility Act and the
common law standard of liebility for owners and occuplers of land.
There are also striking similarities. Under the Public Liability Act,
as well aes under common law principles, liebility for dangerous
conditions of property may exist only if the owmer or occupier cf the
property hes created or ctherwise knows of the condition. Knowledge
of the condition under either the Public Lisbllity Act or common law
principles may be actual or constructive. However, under the Public
Liability Act, s public entity msy be held liable only if the knowledge
is that of the governing body or of an officer authorized to remedy the
condition. Under common law pripciples, the knowledge of employees
will be ilmputed to ths landowner 1f such knowledge relates to a matter

within the scope of the employee's employment.
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As a general rule liability of a privete landowner to a trespasser
or licensee for a condition of the property must be based upon wenton
or wilful injury and not merely upon negligent failure to diseover or
correct dangerous conditions. Hence, & private landowner is under no
genéral duty to inspect his land to discover conditicns thet ere apt to
.expose licensees and trespassers to danger. A private landowner may
be held liable to llcensees--end possibly to trespassers--~ for faillure
t6 disecover and repalr dangerous conditions in instrumentalities such
a5 electric power lines where extremely hazardous conditione may ardse

if inspections and repairs are not made with due diligence.
On the other hand, the Public Liability Act draws no distinctions

between invitees, licensees and trespassers. Thus, a public entity
may be held liable under that Act for injuries to trespassers and
licenseee caused by conditions of propeérty even though common law

principles would rot impose 1iability under the same circumstances.

Effect of the Muskopf Decision

In the Mugkopf case, the Supreme Couwrt held
thet the doctrine of sovercign “irrmnity will no longer
be a defense for public enmtities. Under this decisicn, publle

-entities other than cities, -counties and school districts will
probably be 1isble under common law principles for injuries caused by
2,

dangerous conditions of public property -- whether such property is
owned or occupied in a govermmental or proprietary capacity -- to the

same extent that private landowners are liable.
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Just what effect the Muskopf decision will have upcn the
liabilities of cities, counties and school digtricts for
dangerous conditions of Property is not certain. Recent

decisions of the District Courts of fippeal have indicated that

the Muskopf decision will have no effect at all -- thatl these entities
will be liable for dangerous conditions of property owned or occupied

in a govermmental caspacity only under the conditions specified in the
Public Liability Act and will be liable for dangerous conditions of
property owned or occupied in a proprietary capacity under both the

Public Liability Act and common law prineiples. These decisions

reflect the view that the Muskopf decision did not purport to alter

the standards of liability declared in the Public Liability Act

88 Iinterpreted by court deeisions, Jdespite the fact that those
standards incorporated the distinction between governmental and proprietary
functions. In view of the unqualified renunciation of that distinction

in Muskopf, however, it is possible that the Supreme Court may hold that
common law principles furnish an alternative basis for the liability of
citles, counties and school districts for dangerous conditlone of property
owned or occupied in a governmental capacity.

So far as counties, cities and certain other public entities are
concerned, the Muskopf decision probably will not broaden their liability
for dangerous street and eidewslk conditions. Streets and Highways
Code Section 5640 grants these entities a statutory immnity from
liakility for street and highway defects except to the extent that the
Public Liability Act imposes liabillty. Although the Muskepf decision
may have wiped out the common law irmmnity of governmental entities,

it is likely that it did not affect this statutory immmnity.
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Recormendation

The Iew Revision Commission has concluded that the pre-Muskopf law
relating to the liability of governmental entities for dangerous conditions
of public property used for governmental purposes does not adequately
protect persons injured by such conditions, nor does it adeguately
protect public entities against unwarranted tort liability. Many
governmental entities are not liab;e at all for injuries caused by
their negligence in waintaining such property. In the cases where
the Public Liability Act is appliceble, the liability thet has been
placed upon public entities has been broader than is warranted by
a proper balancing of public and private interests, for the Act does
not have any standard defining the duty of an entity to make inspections
to discover defects in its property. As & result, public entities
have been held liable at times for dangerous conditions which a
reasonable inspection system would not have revealed.

Moreover, the pre-Muskopf law is unduly and unnecessarily complex.
If no changes are made In the existing statutes, it seems unlikely that
the situation will be greatly improved when the Muskopf decision becomes
effective. There is, for example, no reason for having one law gpplicable
to dangerous conditions of publicly owned swimming pools {held to te a
governmental activity) and another law applicable to dangerous conditions
of publicly owned golf courses (held to be a proprietary activity), for
applying one standard of liability to cities, counties and school
districts and another to all ofher govermmental entities, or for
having one law applicable to municipal streets and sidewalks and

anocther law applicable to all cother govermmental property.
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Repeal of the existing statutes relating to dangerous conditions
of public property would achieve uniformity in the law and would avoid
such lnconsistencies as are outlined in the preceding paragraph. Repeal
of these statutes, however, is not recommended, for in many respects the
Public Liability Act is greatly superior to the common law as it relates
4o the liabilities of owners and occupiers of land., The Public Liability
Act does not draw any distinctions between invitees, licensees and
trespassers. Llability may be established simply by showing a breach of
duty to keep property in a safe copndition and that foreseeable Injuries
resulted from this breach of duty. The Commisslon has concluded,
vicrefore, that the general principles of the Public Liebility
lict should be retained, That statute should be revised, however,
to eliminate certain defects and to make it applicalle to all
governmental entities and +to all public property, whether
owned or occupied in & governmental or proprietary capacity.

Accordingly, the Commission recommends the enactment of new
legislation that would retain the desirable principles of the Public
Liability Act with the following principal modifications:

1. "Dangerous condition" should be defined ss a condition of
property that exposes persons or property to a substantial risk of injury
or damage when the property is used with due care in a menner in vwhich it is
reascohably foreseeable that the property will be used. The conditicon
of the property involved should create & "substantial risk" of injury

for an undue burden would be placed upon public entities if they were
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respansible for the repair of all conditions ereating any possibility
of injury, however remote that possibility might be. The "dangerous
condition"” of the property should be defined in terms of the manner
in which it is foreseeable that the property will be used by persons
exerclsing due care in recognition that any property can be dangerous
if used in a sufficiently abnormal manner. Thus, a public entity
should not be liable for injuries resulting from the use of a
highway--safe for use at 65--at 90 miles an hour, even though it
may be foreseeable that persons will drive that fast. The public
entity should only be required to provide a2 highway that is safe for
reasonably foreseeable careful use. On the other hand, where it is
reasonably foreseeable that persons to whom 2 lower standard of care
is applicable--such as children--may, consistently with the standard
of care applicable to such persons, use property for an unintended
purpose, the public entity should be required to take reasonsble
precautions to prevent an undue risk of injury from srising from
such use. Thus, a public entity may be expected to fence swimming
rools or to fence or lock up dangerous instrumentalities if it is
reasonably foreseesble +%hat mmall children may be injured if it
deoes not do so. But governmental entities should not be reguired
to guard against the potentialities of injury that arise from remotely
foreseeable uses of their property. To impose such liability would
virtually require public entities to insure the safety of all persons
using public property.

2, The "trivial defect' rule developed by the courte in sidewalk
cases arising under the Public Liability Act to prevent juries from
imposing unwarranted liability on public entities should be extended
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to all cases arising under the Act., Under this rule, the courts will

not permit s governmental entity to be held liable for injuries caused
by property defects unless the court (as distinguished from the jury)

is satisfied that a reasonable person could conclude that the

defect involved actually created a substantial risk of injury.

3. Certein immunities from liability under the dangerous
conditions statutes should receive explicit statutory recognition.

The courte have recognized some of these immunities in cases ax¥ising
under the Public Liability Act. For example, there is no liability
under that Act for failing to provide stop signals at particular
intersections or for failing to provide adequately maintained fire-
fighting equipment. The Legislature has provided other immunities

such as the immunity for dangerous conditions of stock or bridle trails.
Thege immunities are recogniticns of the fact that the pufficiency of
governmental services and the wisdom of governmental decisions are not
proper subjects for review in tort litigation. Giving expression to
these lmmunities in the statutes relating to govermmental liabiiity will
assure their continued recognition by the couwrts and will obviate the
need for test cases to be appesled to determine whether such immmities
continue to exist.

There should be immunity from liability for the plan or design of
public comstruction and improvements where the plan or design has been
approved by a governmental agency exercising discreticnary authority,
unless the court is able to find that no reascnable official would
have adopted the plan or design or that the action approving the plan

or design was so arbitrary as to constitute an abuse of discretion.
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While it is proper to hold governmental entities liable in damages
for injuries caused by arbitrary abuses of discreticnary authority

in planning public improvements, to permit reexamination in tort
litigation of particular discreticnary decislons vhere reascnable men
may differ as to how the discretion should be exercised would create
tob great a danger of Impolitic interference with the freedom of
decision~making by those public officials in whom the function of
making such decisions has been vested.

Governmental entities should be immune from liability for failure
to provide regulatory traffic signals and devices such as stop signs
and road markings. The California courts have held governmental
entities immune from such liability despite the broad langusge of the

Public Liability Act. Whether or not to install regulatory devices

“in particular locations requires an evaluation of a large variety of

technical data and policy criteria, including traffic volume frequency
and peak load factors, physical layout and terrain, visibility hazards
and obstructions, prevailing weather conditions, nature of vehicular
use, neormal traffic speed in the area, volume of pedestrian traffie,
alignment and curvature, need for similar precautionary measures at
other 1ike pilaces, alternntive wethods of control, and evailability of
currently budgeted funds to do the job. Decisions not to adopt control
devices, when based on premises of this order do not appear to be readily
susceptible to intelligent and rational reexamination by untrained
juries or judges sitting as triers of factk.

Public entities should be immune from lisbility for the effect

of weather conditions on the streets and highways unless there 1is some
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oetual physical destruction or detericration caused by the weather.
Drivers should be expected to take weather cornditions into consideration
when they drive. They should be expected to realize that a highway

is likely to be slippery when covered by ice and snow. Moreover, s
public entity should not be required to post signs informing motorists
of matters, such as fog, that are as obvious as a sign would be. It

is uwnlikely that a court would hold such conditions dangerous, but it

is desirable to make the immunity for such conditions expliclt in

order to preclude claims from being presented and actions from being
litigated.

There ig much public property in the State over which publie
entities exercise little or no supervision. They permit the public
t0 uge bodies of water and weter courses for recreational activities,
and to use remote trails and roads for hunting, fishing, riding and
camping. It is desirable to preserve these uses of public property,
but such uses would likely be curtailed if the public entities owning
such property WwWere required by lav to make extensive inspecticns of the
property for the purpose of discovering potential hazards. Hence, public
entities should he immune from liability for conditions of such property
unless they have actual knowledge of concealed hazards, not likely to be
apparent to the users of the property, and fail tc take resonable
steps to warn of the hazards.

The State, by virtue of its soverelgnty, owns vest acreages that
are unimproved and unocecupied. There should be an absolute immunity
from lisbility for any condition of such property until it has been
improved or occupled.
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L., The dangerous conditions statute should provide specifically
that a governmental entity is liable for dangerous conditions of
property created by the negligent or wrongful act of an employee
acting within the scope of his employment even if no showing is made
that the entity had any cther notice of the existence of the condition
or an opportunity to make repairs or take precautions against injury.
The courts have construed the existing Public Liability Act as making
public entities liable for negligently created defects.

Liability under the Act should not be limited to negligence
liability. Just as private landowners may be held liable for
deliberately creating traps calculated to injure persons coming upon
their land, public entities should be liable under the terms of
the dangerous conditions statute if s public employee commits similar
acts within the scope of his employment.

5. TWhere the dangercus condition hes not been created by the
negligent or wrongful act of an employee of the entity, the entity
shouwid be liable only if it ects unreesonably in failing after nctice
to repair the condition or otherwise to protect persons against the
risk of injury. Thies is an existing tasis for the liabllity of public
entities under the Public Liability Act and for the liasbility of
private landowners to inviteeg; however, privete landowners are
generally not liable to licensees or trespassers upon this basis. The
Public Liability Act, like the proposed statute, does not distinguish
between invitees, licensees and trespassers in determining ligbility

after the duty to discover and remedy defects has been breached,




These common lav distinctions were developed so that the private
landowner's duty to inspect his property and to maintain it in a safe
condition would not be unduly burdenscme. Under these common law
rules, a person foreseeably injured as a result of a landowner's
admitted negligence in inspecting and maintaining his property
may be denied recovery because he doeg not fit into the proper
classification. The courts at times have developed arbitrary and
unrealistic distinctions to avoid such harsh results.
The Commission believes that if the duty of public entities to inspect
and maintain thelr property is fo be limited, the limitation shouwld
-be expressed directly-—either by curtailing the duty of inépection or by
granting specific immunities from liability. The proposed legislation
does so.

£. The requirement that the dangerous condition of public property
be known to the governing board or a person authorized to remedy the
defect should be repealed. The ordinary rules for imputing the
knowledge of an employee to an employer should be applicable to public
entities just as they are applicable to private cwners and occupiers
of land. Under these rules, the knowledge of an employee concerning
a dangerous condition is imputed to the employer 1f under all the
circumstances it would have been unreasonable for the employee
not to have informed the emplcyer thereof. The knowledge of empleyees

will not be imputed to the entity in other circumstances. These




rules ere sensible and workable. TFor example, a public entity should
not be avselved from liability for failure to-repair a dangerous
condition after a telephone complaint to the proper office on the
ground that the telephone receptionist was not a "person authorized
to remedy the condition."

T. A& public entity should be charged with notice of a dangerous
condition of its properiy if it has actual knowledge of the condition
and should have realized its dangerous character or if the condition
and its dangercus nature would have been revealed by & ressonable
inspection system. The Public Liability Act provides that entities
are liable if they fail to remedy dangerous conditions after "notice"
without specifying how such notice may be acquired. As a resuls
entities have at times heen held liable for defects that could not have
been discovered even through reasonable inspections. Such a "notice"
standard lmposes too great a burden upon public entitles, for it
virtuelly requires them to be insurers of the safety of thelr property.
The proposed legislation mekee clear that public entities are not
chargeable with notice unless they have acted unreascnably in falling
to inspect their property.

§. A public entity should be able to absolve itself of liability
for a dangerous condition of public property--other than those
conditions it negligently or wrongfully created--by showing that the
entity did all thét 1t reascnably could have been expected to do under
the circumstances to remedy the condition or to warn or protect persons

against it. A public entity should not be an insurer of the safety
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of its property. When its acticn or failure fo take action 1s all
that reasonably could have been expected of it under the circumstances,
there should te no liability.

9. The standards for perscnal liability of public employees
for negligently or wrongfully creating or feiling to remedy danger-
ous conditions, now contained in Government Code Section 1953,
should be revised so that they are not inconsistent with the liability
standards contained in the sections relating to public entities. In
addition to the matters that must be shown to establish entity
liability, a person seeking to Lold a public employee personally
liable for failing to remedy a dangercus condition should be regquired
to show that the particular employee knew or should have known of
the condition and that he had the means avallable and the authority
and respconsibility to take action to remedy the condition or to
warn or to provide safeguards but failed to do so. This further
showing is necessary to show persomal culpabllity on the part of
the employee. The employee should be able to show by way of defense
that he did not act unreasonsbly in failing to remedy the condition or

rrotect against the risk of injury created by it.
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Police and Correctional Activities

A major activity at all levels of government involves the detection,
arrest and incarceration of violators of the law. This Punction of
government has been regarded traditionally as an exclusively govern-
mental, as distinguished from proprietary, activity. Hence, givern-
mental bodies have been immune from liability for damages caused by
govermental personnel engaged in law enforcement. Moreover, govern-
mental employees have alsc been held immune from liability for many of
their law enforcement activities. For example, Jjudges have been
held irrune for damages caused by their judicial acts, prosecutors are immune
for instituting proeecuticng, ond police offlcers are not liatle for failing
1o orrest offenders, even though these aclis or ¢rpmssions moy have been molieious.

Although governmental law enforcement officers have enjoyed an
extensive immunity from liability for their discretionary acts,
they are still subject to tort liability in many situations. They may be
held liable in damages for. false arrest, false imprisomment or assault,
eveh though they may have been acting in utmost good faith in
carrylng ocut their duties. Recagupe the goverrment has
been immine from all liability in this area, public law enforcement
officers have had to bear this liability alone. 1In some instances,
governmental entities have provided their law enforcement officers
with insurance, but the protection offered them has neither been
uniform nor complete.

The recommendatlons made in regard to the liability of publie
entities and employees generally will provide adequate rulesg for

determining liability in most cases that may arise out of police and
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eorrectional activities. In a few instances, though, experience

in other Jurisdictions that have waived sovereign immunity indicates
the need for legislation stating rules applicable specifically to
this area of activity. The Commission, therefore, recommends the
epactment of legislation containing the following principles:

1l. Public entities should not be liable for failure to provide
police protection or for failure %o provide adequate police
protections Whether police protection should be provided at all,
and the extent to which it should be provided, are political
decisions which are committed to the policy-msking officials of
government. To permit review of these decisions by judges snd juries
would remove the ultimate decision-making authority from those
politically responsible for making the declsions.

2. Public entities and employees should not be liable for
failure to provide a jail or other detention or correctional facility
or for fallure to provide sufficient equipment, personnel or facilities
therein unless the facllity i1s in a dangeroms conditlon or
there has been a departure from en applicable statutory or regulatory
gtandsrd. There are few statutes and regulations that row prescribe
standards for local jalls and detention facilities; but to the extent that
they do lmpose mandatory standards, the local authorities should not heave
any discretionary immunity for departing from those standards.

3+ Public entities and public employees should be made . lisble

for the damages proximately resulting from thelr intentional and
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unjustifiable interference with the attempt of an inrate of a
correctioral institution to seek & judiclal review of the legality
of his confinement. The right of & person confined involuntarily
to seek redress in the courts is a fundamental civil right that
should receive effective legal protection.

L. As a general rule, public entities and public employees
should not he liable for failing to provide medical care for
prisoners. Again, the standards of care to be provided prisoners
invelve basic govermmental policy that should not be subject to
review in tort sults for damages. However, if an employee charged
with the care actually knows or has reason to know that a priscner
is in need of immediate medical attention, he and his employing public enbtity
should be subject fo liability if he fails to take reasonable actiom
to see that such attention is provided.

5. Public entities and employees should no. be lisbie for the
damage caused by escaping or escaped prisoners or by persons released
on parcle or probatlon. The nature of the precauticns necessary to
prevent the escape of prisoners and the extent of the freedom that must
be accorded prisoners for rehabilitative purposes are matters that
should be determined by the proper public offlelals unfettered by any

fear that thelir decicions may result in liability.
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Fire Protection

Public administration of programs of fire prevention and protection

ha.ve‘long been regarded as:a "governmentai“ function and, hence, &

form of activity protected by the doc'trine of' s'cvéreigh imun:l.ty
 Even in sta.tea where the doctrine of sovereign immit;r has been
‘ waived, the courta have hﬁlé. puhlic entities i.ﬂmme f‘rcm lia.b:.lit;r

_for failing to maintain a&eqmt-e water preamne for’ :f‘ire f.t@ting

purposes. In Ca.lifornia, the Legislature haa rewveﬁ a. substs.ntial

fpcrrtion of this immity by providing that public entit:r.ea a.:‘e liahle

for the negligent operation of emergency vehicles s I:mluding fire

Tighting equipment when responding to emergency calls

There are stm,ng ;policy reasons fOr ret&iﬁing the la.rge meamra

‘ _of the immmd.ty tha“a now exists- : 'Iile inoeptive t.e d.iligenae in
‘pmviding f:lre protection that m:l.ght be pmﬂﬂeﬂ b:,r 11.abil$ty is.
. alrea.dy prmﬁea because fire insurance mtes rise whez-e the fire
: pm'bec'bian pro*.rid.ed is 1na&equa.te. mm".rer, the r:l.ak spreﬁing

flmetion of . tort liability is perfome& to e l.a.rge extent by fire

1nsurance; In mr@enw Bimtiom, it ia aore d.esirabl;e Iur fire

E figh‘bers 'bo aet diligently' 'bo ﬁomba‘b a canflaamticn withmt thuught

of the pbasible 1ia;bilities thsr!: mi@zt be imurre& t‘;ha.n 1‘!; :Ls o apmd -
the lose from the fire by imaaiﬂg euch eoat upan the taxpss ;‘xs, ma, in

fozmulating rules of lia.bility applicable to. fire ;reteetion activities,

‘it is necessary. to strike 8 careful ba.la.nce between 'i;he aeed, fo:-

encmuaging utmost diligence in com‘batting fifas and yrovi&ing com-

pensetion for induries cauaed hy the negligent or wromu conduct of '

public personnel. To jresolve thege problgms,_ the Ccmmisaion recmmend;s




that legislation be enacted containing the following principles:

1. Public entities should not be liable for failure to
provide fire protection or for fallure 1o provide enough
personnel, equipment or other fire protection facllities.
Whethef fire protection should be provided at all, and the extent to
which fire protection should be ﬁrovided, are pblitiéal decisions which are
commltted to the policyamaking‘officialﬁ of government. To permit review
of these decislons by judges and Juries wculd remove the ultimate decision-
making authority from those pelitically responsible for making the.
decisions. -

2. Except to the extent that public entitles are liable under Vehlcle
Code Sections 17000 o 1700k for the tortious operation of vehicles, public
entities and public personnel,should not be liable for injurles
caused in fighting fires or in maintaining fire protection eguipment.

Therc are adequate incanﬁives to careful-mainteﬁahce of fire equipment with-
out imposing tort liahility;-and fifemen shbuld not be deterred from any
gction they moy desire t§ take in'cqmbatting fires by a fqar that liability
might be impose& if & Jury belleves such action to be un:eaédngble.' The
liability created by the Vehicle Code for negligeﬁt opé‘raﬁio:; of emergency
fire equipment ghould be retained, hewever, for such liability does not relate
to the conduct of the actual fire-flghtlng aperation.

3. Fire protection agéncies often provide assistence in-
combatting fires beyond their own boundaries. In such caées; the entity
calling for ald may be héld responsible for a tprtious injury caused
by an entity answering the call on the basis of respondeat superior. A
small public entity may have a large outbreak of fire requiring the

services of many fire departments and hundreds of men. To impose all
e




risks of liability upon the agency calling for aid under such circum-
stances might expose it to risks of liehillty far beyond its capacity
to bear. Moreover, most fire protection agencies are insured against
liabilities that may arise out of the operation of their firefighting
vehicles. If the entity calling for aid were liable for torts commithted
by the entitles answering ites csll, it would be reﬁuired to procure
insurancé_fdr a potential lisbility that had already been insured. |
The Commuission ;.-eeom'enda; therefore, hat each public entiity

should be lieble only for the torts committed by its own personnel.
The public entlties should, of course, have the right to allocate
ultimate tort responsibility in some.oﬁher way.%y agreément;-

b, Existinglstafutes provide.an immunity to fire-fighting
personnel for_transporting persons.inﬁured by-fireito-qbtain,medicai
assistence. This immnity should be contimued, for the fear of tort
liabllity might provide an undesirable deterrence to the prompt and

diligent furnishing of such assistance,
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Medical, Hospital and Public Eealth Activities

Medical, hospital and public health activities of public
entities have tTraditionally been regarded as governmental" in
nature, even where, for example, the particular hospital
involved recelved paving patients and otherwise was operated
like a private hospital. As a result, public entities have been
immune from 1llapility arising out of these activities. The
affect of this immunity of governmental entities has been
lessened, however, by legislation authcorizing the purchase of
malpractice insurance for the personnel employed in such
hospitals and requiring the State to pay judgments in malpractice
cases brought against State officers and employees.

The generai recommendations relating to the liability of
public entities will resolve most of the problems of liability
and immunity growing out of medical and hospital activities
that have been revealed by the cases arising in other
jurisdictions where sovereign immunity has besen waived. Some
of these prchblems, though, call for statutes of particular
appiication in this area of activity:

1. A public entity should be liable for an injury which
results from the failure to comply with an applicable statute,
or an applicable regulation of the State Department of Public
Health or the State Department cf Mental Hygiene, which
egtablishes minimum standards for equipment, personnel or
facilities in public hospitals and other public medical

facilities, unless the public entity establishes that it
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exercised reascnable dilipence to comply with the statute or
regulation. Although cecisions as to the facilities, personnel
or equipment to be provided in public medical facilities involve
discretion and public policy tc a high degree; nonetheless,

when minimum standards have been fixed by statute or regulation;
there should be no discretion to refuse to meet those minimum
standards.

This recommendation will leave determinations of the
standards to which public hospitals and other public medical
facilities must conform in the hands of the persons best
gqualified to make such determinations and will not leave those
standards to the discretion of juries in damage actions. Hen:e;
governmental entitles will krow what is expected of them and
will continue to be able to make the basic decisions as to the
standards and leveis of care to be provided in public hospitals
and other public medical fadlities within the range of
discretion permitted Ly state statutes and regulations,

Altnough most public hospitals and mental institutions
are subject to regulation by the State Department of Public
Health or the State Department of Mental Eygiene, some (g8.g.,
the University of California's hospitals) are not. Yet,
these hospitals should be required to exercise reasonable
diligence to maintain the same minimum standards that other
comparable public hospitals do. Accordingly, public entities
should be liable for damages ;esulting from inadequate

facilities, personnel or equipment in public medical facilities
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not specifically subject to regulation if they do not exercise
reasconable diligence to conform to the regulations applicable
to other facilitvies of the same character and class.

2. Public entities and public empioyees should be
liable for the damages proximately caused by their
intenticnal and unjustifiable interference with any right of an
inmate of a public medical facility to seek judicial review cof
the legality of his confinement. The right of s perscn
involuntarily confined to petition the courts is a fundamental
civil right that should receive sffective legal rrotection.

3. Public entities and public empleoyees should not be

liable for refusing to admit a person to a public medical

L5

[=]
=

facility when there is discretion whether or not to do sc. T
decision whether or not to admit a patient to a public medical

Evey

facility often depends vpon a weighing of many complex factor

O
0]

>
such as the financial condition of the patient, the availabil ty
of other medical facilities; and the like., Public entities and
public employees should be free to weigh these factors without
fear that a judge or jury may later disagree with the conclusion
reached. On the other hand, if by statute; or regulation or
administrative rule, the public entity or a public employee is
legally required to admit a patient, there should be liability
for negligently or wrongfully failing to do so.

L. Public entities and public employees should not be
liable for negligence in diagnosing that a person is afflicted

with mental illness, mental deficiency, habit forming drug
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addiction, narcotic drug addiction, inebriation or sexual
psychopathy. Hor should liability be impcsed for negligence in
prescribing treatment for such conditions. DMuch of the diagnosis
and treatment of these conditions gees on in public mental
institutions. The field of psychotics is relatively new and
standards of diagnosis and treatment are nct as well defined
as where physical illness is involved. Moreover, state mental
hospitals must take all patients committed to ther; hence,
there are frequently protlems of supervision and treatment
created by inadeguate staff and excessive patient load that
similar private hespitals do not have to meet. For the same
reasons, no liability should exist for negligence in determining
whether to confine a person for such conditions, nor in
determining the terms and conditions of the confinement.
Similarly, there should be no tort liability for determining
whether to parole or release such persons. Providing
immunity from tort liability does not, of course, impair any
right to other legal remedies, such as a judicial review of
the legality of any such confinement. The statutes should
make clear, however, that public entities and emplovees are
liable for injuries caused by negligent or wrongful acts or
omissions in administering or failing to administer prescribed
treatment or confinement.

5. Public health officials and public entities should not
be liable for acting or failing to act in imposing quarantines,

disinfecting property, or otherwise taking action to prevent or
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control the spread of disease, where they have been given the
legal power to determine whether or not such action should be
taken. Where the law gives a public employee discretion to
deterﬁine a course of conduct, ligbility should not be based
upon the exercise of that discretion in a particular manner; for
this would permit the trier of fact to substitute its judgmént
as to how the discretion should have been exercised for the
judgment of the person to whom such discretion was lawfully
committed. But when a public official has a legal duty to

act in a particular manner, he should be liable for his
wrongful or negligent failure to perform the duty; and his
employing public entity should be liable if such failure
occurs in the scope of his employment.

6. Public entities and public health officials and other
public employees who are required to examine persons to
determine their physical condition should not be liable for
failing to examine or to make an adequate examination of any
person for the purpese of determining whether such person has
a communicable disease or any other condition that might
. constitute a hazard to the public or to the person examined.
This immunity from liability would not cover examinations and
diagnosis for the purpose of treatment, but would cover such
examinations as public tuberculosis examinations, examinations
for the purpose of determining whether persons should be

isolated or quarantined, eye examinations for prospective
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drivers, and examinations of athletes--such as boxers--to
determine whether they are gqualified to engage in athletic
activity.

The New York courts have granted similar immunities to
public entities in that state. Government undertakes these
activities to insure public health and safety and to add a
measure of safety to some hazardous occupations such as
boxing. To provide the utmost public protection, governmental
entities should not be dissuaded from engaging in such
activities by the fear that liability may be imposed if an
employee performs his duties inadequately. Far more persons
would suffer if government did not perform these functions
at all than would be benefitted by permitting recovery in
those cases where the government is shown to have performed

inadequately.
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Tort Liability Under Agreements Between Public Entities

Throughout the California stabutes there are provisions authorizing
govermmental entities by agreement to embark upon joint projecte. Other
statutes anthorize one public entity %o contract with ancther public
entity for the performance of various govermnmentsl services such as
fire protection, police protection, tax assessment and tax collectiom.
Under existing law, governmental entities even may, by agreement,
create new and independent entities %o carry out joint prolects.

The problems of governmentai immunity and liability can become
quite complex if no provision is made in these agreements for the
allccation of responsibility for the torts that may occur in the
performance of the agreements. Moreover, as governmental entities
mey cregte an independent entity to carry out a Joint project, phe
participating govermmental entitles may insulate themselves from tort
Yiability in connection with the project and leave the risk of such
ligbility with an entity having limited resources and no power to
raise money bty taxation.

The Commission recommends, therefore, that when agreements are

entered into between govermmental entities to carry out some project
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or activity, each of the contracting entities involwved should be

Jointly and severally liable to the injured party for any torts that

may occur in the performance of the agreement for which any one of
the entitles, or any agency created by the agreement, 1ls otherwise
made lisble by law. However, the entities should be permitted to
allocate the ultimate financial responsibility among themselves in
whatever wanner seems most desirable., Where an agreement between
governmental entities fails to specify how the responeibility for
tort liability is to »e allocated, each of the entities should be
required to contribute to any one that is subjected to liability
so0 that one entity will not have to bear slone what ocught to be a
common respohsibillty. The share of each of the public entities
should be determined by dividing the total amount of the lisbility
by the pumber of public emtitles that are parties to the agreement.
Where it would not be approprlate to determine contributions in
this manner, the public entities may by agreemeni provide another

method of aliceating responsibility for tort liability.
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Amendments and Repesls of Existing Statutes

A substantial number of codified and uncodified statutes relate to
the liability of public entities and public employees. Many of theae
statutes should be amended or repealed in view of the general lisbility
statute recommended by the Commission.

The legislation recommended by the Commission contains the text of
each section that should be amended or repealed. VA comrent under each of
these sections (beginning on page *** infra) indicates the reason why
its amendment or repeal is propose&;-

In many cases where the comment states that an existing section is
surerseded by & provision in the legislation recommended by the Commiesion,
the new provision may be somewhat narrower or broader {in imposing liability
or granting immunity) than the existing law. In these cases, the Commission
has concluded that the recommwended provision is better than the existing

law.



The Commission’s recommendation would be effectusted by the

enactment of the following measure:

An act to add Division 3.6 {commencing with Secticn 810) to Title 1 of

the Government Code, and to amend Sections 748, 5084, 5406,

and 5571 of, and to repeal Sections 1300.21, 2185, 2916 and 3407 of,

the Agricultural Code, and to amend Section 5312 of, and to repeal

Section 6904.5 of, the Business and Professions Code, and to amend

Sections 340, 1095 and 1242 of the Code of Civil Procedure and to

repeal Sections 903, 1041, 1oh2, 13551, 15512, 15513, 15514, 15515

and 15516 of the Education Code and to repeal Article 1 (commencing

with Section 1950} of Chapter 6 of Division 4 of Title 1 of Article

6 (commencing with Section 50140) of Chapter 1 of Part 1 of Division

1 of Title 5 of, Article 3 (commencing with Section 53050) of Chapter

2 of Part 2 of Division 1 of Title 5 of, and Sections 2002.5, 39586,

54002, 61627 and 61633 of, the Govermment Code, and to amend Section

L4O06.6 of the Public Resources Code, and to amend Section 21635 of

the Public Utilities Code, and to amend Sections 941, 943, 954 and

1806 of, and to repeel Chapter 23 (commencing with Section 5640) of

Part 3 of Division 7 of, the Streets and Highways Code, and to

repeal Section 17002 of the Vehicle Code, snd to repeal Article 4

{commencing with Section 22725) of Chapter 4 of Part 5 of Division

11 of, Chapter & (commencing with Section 35750) of Part 5 of Division

13 of, Article 10 (consisting of Section 51480} of Part 7 of Division

15 of, Chapter 5 (commencing with Section 60200) of Part 3 of Division
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18 of, and Sections 8535, 31083, 31088, 31089, 31090, 50150, 50151

and 50152 of, the Water Code, and to smend Section 6610.3 of, and to

repeal Sections 6005 and 6610.9 of, the Welfare and Institutions Code,

and to repeal Section 21 of the Municipal Water District Act of 1911

{Chapter 671, Statutes of 1911), and to repeal Section 10 of Chapler -

641 of the Statutes of 1931 [Flood Control and Flood Waeter Conservation

Distriet Actl], apnd to amend Section 5 of the Alameds County Flood Control

and Water Comservation Distriect Act (Chapter 1275, Statutes of 1949}, and

to repeal Sections 36, 37 and 38 of the Alpine County Water Agency Act

{Chapter 1896, Statutes of 1961), and to repeal Sections 9.2, 9.3 and 9.4

of the Amador County Water Agency Act (Chapter 2137, Statutes of 1959}, and

to repeal Section 76 of the Antelope Valley-Eest Kern County Water Agency

Iaw (Chapter 2146, Statutes of 1959). and to amend Section 5 of the Contrs

Costa County Flood Control and Water Conservation District Act {Chapter 1617,

Statutes of 1951), and to amend Section 5 of the Contra Costa County Storm

Drainage District Act (Chapter 1532, Statutes of 19531, and to repeal

Section 23 of the Contra Costs Water Agency Act (Cha.pter 518, Statutes of

1957), and to repeal Section 26 of Chapter 40 of the Statutes of 1962 (lst

Ex. Sess.) [Crestline-Isake Arrowhead Water Agency Act.], and to amend

Section 6 of the Del Norte Flood Control District Act (Chapter 166, Statutes

of 1955), and to repeal Section 2L of the Desert Water Agency Law {Chapter

1069, Statutes of 1961), and to repeal Sections 35, 36 and 37 of the El Doredo

County Water Agency Act (Chapter 2139, Statutes of 1959), and to smend Section

6 of the Humboldt County Flood Control District Act (Chapter 939, Statutes

of 1945), and to repeal Sections 9.1, 9.2 and 9.3 of the Kern County

Water Agency Act (Chapter 1003, Statutes of 1961), and to repeal

Sections 14, 16 and 17 of the Kings River Conservation District Act (Chapter
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931, Statutes of 1951), and to amend Section 5 of the Lake County

Flood Control and Water Conservation District Act (Chapter 154k,

Statutes of 1951}, and to amend Section 5 of the Marin County Flood

Control and Water Conservation District Act (Chapter 666, Statutes of

1953), and to repeal Sections 7.2, 7.3 and 7.4 of the Mariposa County

Water Agency Act (Chapter 2036, Statutes of 1959), and to repeal

Section 27 of the Mojave Weter Agency Law (Chapter 2146, 3Statutes of

1959), and to amend Section 5 of the Monteresy County Flood Control

and Water Conservation District Act (Chapter 699, Statutes of 1947),

and to amend Section 5 of the Hapa

County Flood Control and Water Conservation District Act (Chepter

1449, Statutes of 195L), and to repeal Sectioms 36, 37 snd 38 of the

Nevada County Water Agency Act (Chapter 2122, Statutes of 1959), and

to amend Section 49 of the Orange County Water District Act (Chapter

924, Statutes of 1933), and to repeal Sections 7.2, 7.3 and T.% of

the Placer County Water Agency Act (Chapter 123L, Statutes of 1957),

and %o amend Section & of the San Benito County Water Comservation

end Flood Control District Act {Chepter 1598, Statutes of 1953), and

to repeal Section 2l of the San Gorgonio Pass Water Agency Law

Chapter 1435, Statutes of 1961), and to amend Section 5 of the San

Joaquin Flood Control and Water Conservation District Act {Chapter

46, Statutes of 1956 (lst Ex. Sess.)), and to amend Section 5 of the

San Luis Obispo County Flood Control and Water Coaservation District

Act (Chapter 1294, Statutes of 1945), and to amend Section 5 of the

Santa Barbara County Flood Control and Water Comservation Pistrict
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Act (Chapter 1057, Statutes of 1955), and to smend Section 5 of the

Santa Clara County Flood Control and Water Conservation District Act

(Chapter 1Lk05, Statutes of 1951), and to repeal Sections 7.2, 7.3 and

7.4 of the Sutter County Water Agency Act {Chapter 2088, Statutes of

1959), and to repeal Section 24 of the Upper Santa Clars Valley Water

Agency law (Chapter 28, Statutes of 1962 (1lst Ex. Sess.)), and to repeal

Sections 35, 36 and 37 of the Yuba-Beer River Basin Authority Act {Chanter

2131, Statutes of 1959), and to repeal Sections 7.2, 7.3 and 7.4 of the

Yube County Water Agency Act (Chapter 788, Statutes of 1959), relating

to liability of public entities and public officers, agents and employees.

The people of the State of Celifornis do enact as follows:
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SECTION 1. Division 3.6 (commencing with Section 810} is added

to Title 1 of the Government Code, to read:

DIVISICN 3.6

CLAIMS AND ACTIONS AGATNST PUBLIC ENTITIES AWD PUBLIC EMFLOYEES
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810
PART 1. DEFINITIONS
810. Unless the provision or context otherwise requires, the
deTinitions coatained in this part govern the construction of this
division.
Note: This section is based on similar provisions found in the

definition or general provisions portions of warious ccdes. BSee, for
example, Section 5 of the Government Code.

The definition of these terms in this part makes it possible to
avoid unnecessary repetition in the various statutory provisions in
Division 3.6.



810 2
810.2. “Employee" includes an ofﬁcer, agent or enq)loyee, but does.
not include en in&ependent contrac:tor. - e |
Nete Indepanﬂent contractors are excluﬂed from the ieﬁnition

of "employee" so that the problems of lisbilit) insmm, defense,
and claime a.rising out of -acts and: opdeniong of indepexnt cmtraetora '

 may ve met by a different set of - statu'bes than 'Bhése appliéa‘ble to
. public employees. o :




810.4.

Liote:

"Employment” includes office, agency or erployment.

See the note under Section 810.

...59..




-810.6

810.6 Ensctmen " ﬁgans a constitutlenal prdvisian;*'

' nffchnrter pruvision, orﬂinanae or regulatian,; B

-._-_-ﬁabe Sae tl‘:ne nete umer Seq‘ticn 81@."




- 810.8
| -810. 8 MInjury" means death 1njury to a person, damage
;to or 1oss of property, qr any nther 1njury ﬁhat x| person may
suffer to hlS person, reputatlon, character, fealinga or
-:"estate of such nature that it would he aet.ienabla i inflicted

7 [?'by g private person.

‘ Note. This defin;tlon merely def1nes “1njury"' it does |
- not . gose liability for an injury. The standards and con&itwons |
of 11a 1lity ﬂow aﬁ 1n3ury ara found 1n;ather prejpsiogs S .

:dﬂflﬁltloﬁ is’ to maka sle“=-
liable 6nly for injuries: tﬂ*thﬁ nd ‘of” ;
been protected. hy the eﬂﬂfts in_aeti@ns'beﬁween private
.persens. | PR DDA o




. 811
_ Sli.—‘"Local publlc entlty“ includes a county, eity, |
dlstrlct laeal aatherity, and any ouher public corpﬂraticﬁi,,f' 
tnclude

er pelltzcal subﬁiv1sion of the Staba, but daea nat
the State?‘




811.2
811.2. "Public employee™ means an employee of a public
entity.: |
Note: Liability and immuﬁity_provisionS'in'Di#ision-j.é-
are often made applicable to "public employees."” These '
“provisions will not be applicable to indepéndent contractors

since the term "employee™ is defined in Section 810.2 to
exclude independent contractors. : :

g




B11.4

81l.4. "Public entity" includes the State and any local public
entity.

Note: This definition includes all public entities--both the State
and local public entities. Local public entity is defined in Section 811.
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811.6

811.6. "Regulation" means a rule, regulation, order or standard,
having the force of law, adcpted by an officer or agency of the United
States or of a public entity pursuant to authority vested by constitution,
statute, charter or ordinance in such officer or agency to implement,
interpret, or make specific the law enforced or administered by the
officer or agency, or to govern the procedure of the office or agency,
except & rule, regulation, order or standard which relates only to the
internal panagement of the office or agency.

HQEE: See the notes under Sections 810 and 810.6.

The definiticn of '"regulation" used here is similar to the definition

contained in the State Administrative Procedure Act--Bection 11371 of
the Government Code-
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815

PART 2. LIABILITY OF PUBLIC ENTITIES AWD PUBLIC EMPLOYEES

Ckapter 1. General Provisions Relating to ILiabhility

Article 1. Liability of Public Entities

815. Except as otherwise provided by enactment, a public
entity is not liable for an injury, whether such injury arlses out of an
act or omission of the public entity or a publie employee or any other person.

Note: This section abolishes all common law or judicially declared
Torms of liablility for public entities, except for such 1iability as
may be regquired by the 3tate or federal constitutions, e.g., inverse
condemation. In the absence of a constitutional reguirement, governmental
entities mway be held liable only if a statute is found declaring them
to be liable. Because of the limitations contained in Sections 826
and 829, which declare that this part does not affect liability arising
out of contract or the right that persons formerly had to obtain
specific relief against governmental entities and employees, the
practical effect of this section is to eliminate any commwon law
governmental liability for damages arising out of torts., The use of the
word "tort" has been avoided, however, to prevent the imposition of
1iability by the courts by reclassifying the aét cauding the injury.

In the following portions of this division, there are many
sections providing for the liability of govermmental entities under
specified conditions. In other codes there are a few provisions
providing for the 1liability of govermmental entities, e.g., Vehicle
Code Section 17001 et seq, and Penal Code Section W9oGT  But there is no
liability in the absence of a statute declaring such liability.

For example, there is no section in this statute declaring that public
entities are Jiable for nuisance, even though the (California courts
had previously held that governmental entities were subject to guch
liability even in the absence of statute. Under this statute, the
right t¢ recover damages for nuisance will have to be established
under the provisions relating to dangerous conditions of public
property or under some other statute that may be applizable to the
situation. However; the right to specific relief in nuisance cases
is not affected. Similarly. this statute eliminates the common law
liability of public entitles for injuries inflicted in proprietary
activities.

In the following portions of thls division, there are alsc
many sections granting public entities and putlic employees broad
imminities from 1iability. In gemneral, the statutes imposing
liability are cumilat ive in madure; i.e., 1f liability ‘cannot be
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established under the requirements of cne sectlon, liability will
nevertheless exist if liability may be established under the pro-
visions of another section. On the other hand, the lmmunity provisions
as a general rule prevall over all sections imposing liability.

Where the sections imposing liability or granting en immunity do not
fall into this gemeral pattern, the sections themselves make this clear.
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815.2

815.2. {a) A public entity is liable for injury proximately caused
by an act or omission of an employee of the public entity within the
scope of his employment if the act or omission would, apart from
this section, have given rise to a cause of action against that
employee Or his persopal representative.

(b) Except as otherwise provided by ebactment, a public entity
is not liable for an injury resulting from an act or omrsslon of
an employee of the public entity where the employee is Lmminie from
liability because the act or omission was the result of the exercise of
the discretion vested in him, whether or not such discretion be abused.

Note: This section imposes upon public entities vicarious
liability for the tortiocus acts and ciissions of their employees.
Because under Section 815, govermmental entities are not liable in
the absence of legislation declaring them liable, and because this
section permits vicarious liability only to the extent that the
employee whose act or omission caused the injury would himself be
liable, a governmental entity cammot bte held liable for an employee's
act where the employee himself would be immune. The California
courts nave held on many occasions that a public employee is immine
from liabllity for his discretionary acts within the scope of his
employment even thousgh the discretion be abused. This rule is codified
in Section 820 of this division. Under the above section, a public
entity is alsc entitled to the protection of that ifmmmnity. Thus,
this section nullifies the suggestion appearing in a dictum in
Lipman v. Brisbane Elementary School District, 55 Cal.2d 224 {1961},
that public entities may Pe ijable for the acts of their employees
even when the employees are immne.

Under this section, it will not be necessary In every case to
identify the particular emplcyee upon whose act the liability of the
public entity is to be predicsted. All that will be necessary will be
to show that some employ=e «f the public entity vortiously inflicted
the injury in the scope of his smployment.

Subdivision (&) is similar to the English Crown Proceedings Act of
1957, the Canadian (rown Proceedings Act, and a uniform Proceed-
ings Against the Crown Act that has been adopted in several Canadlan
provinces. Under statutes of a similar nature, more than 2,400
public entitles in California have been subjected to Iliability for the
negligence of their employees or for all torts of their employees.
Some statutes impose Iliability directly on the publie entity, others
reguire the public entity to pay their employees’ judgments. These
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statutes, all of which are superseded, are Bducation Code Section 903,
Water Code Secticn 50152, and Section 10 of the Flood and Control and
Water Conservation District Act, which impute the negligence of

public employees to the public entity concerned, and Government

Code Section 61633, Water Code Sectioms 22730, 31090, 35755 and

60202, Section 38 of the Alpine County Water Agency Act, Section 9.4

of the Amador County Water Agency Act, Section 76 of the Anteliope
Valley-Fast Kern County Water Agency law, Section 24 of the Desert
Water Agency law, Section 23 of the Contra Costa County Water Agency law,
Section 37 of the El Dorado County Water Agency lew, Section 9.3 of

the Kern Countv Water Agency Ilaw, Section 17 of the Kings River
Conservation District Act, Section 7.4 of the Mariposa County Water
Agency Act, Section 27 of the Mojave Water Agency law, Section 21 of the
Municipal Water District Act of 1911, Section 38 of the Hevada

County Water Ageucy Act, Section 7.4 of the Placer County Water

Agency Act, Section 7.4 of the Sutter County Water Agency Act,

Section 37 of the Yuba-Bear River Basin Authority Act, and Section

7.4 of the Yuba County Water Agency Act, whick reguire public entities
to pay tort judgments generally that are recoversd ageinst their
personnel.

Subdivigion (b) is technically unnecessary, for under the
standards of Section 815 and subdivision {a} of this section,
it is apparent that a public entity wouls be immune from liability
whenever the employee upon whose act liability is sought o be founded
1s entitled to & discretionary immunity. Nonetheless, the provision
aprears here so that the immunity of public entities for the
discretionary acts of their employees might not be 1éft to implica-
tion but would be clear from the face of the statutes.

The exception appears in subdivision {b) because under certain
circumstances it appears to be desirable to provide that a publlc entity
is liable even when the employee is immune. For examgple, Section 816
provides that an entity wmay be held liable for melicious prosecution
even though the responsible employee is not directly liable. And
under Section 815.8; a public entity mey be liable for the discretionary
act of an employee in selecting or failing to discipline a subordinate.
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B1l5.4

815.4 A public entity is liable for injury proximately caused by

a torticus act or omission of an independent contiactor of the public

entity to the same extent that the public entity would bhe subbect to
guch liabillty if 1t were a private person. Nothing in this section
subjects a public entlty to liability for the act cor omission of an
independent contractor if the public entity would not have been
liable for the injury had the act or Dmission been that of an employee
of the public entity.

Note: The California courts have held that public entities--and
private persons, too--may at times be liable for the tortiocus acts of
their independent contractors. Snyder v. So. Cal. Edison Co., 44 Cal.2d
793 (1955) (discussing general rule); Snea v. City of San Bernardino,

7 Cal.2d 688 {1936); and Mulder v. City of los Angeles, 110 Cal. App.
663 (1930). 'This section retains that liability. Under the terms of
this section, though, a public erntity cannot be held liable for an
independent contractor's act if the entity would have been immme had
the act been that of s public employee.
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815.6

815.6 Where a public entity is under a mandatory duty imposed
by an epactment that is designed to protect against the risk of a
particular kind of injury, the public entity 1s liable for an injury of
that kind proximately caused by ilts fallure to discharge the duty
unless the public entity establishes that 1t exercised reasonable
diligence to discharge the duty.

Note: This sectlon declares the familiar rule, applicable to
both public entities and private persons, thet failure to comply with
applicable statutory or regulatory standards is negligence unless
reasonable diligence has been exercised in an effort to comply with those
stendards. Alarid v. Vanler, 50 cal.2d 617, 327 P.2d 897 (1958)
(setting forth general rule}; lehmann v. los Angeles City Bd. of
Educ., 154 Cal.App.2d 256, 316 P.2d 55 (1957) (applying rule
to public entity).

In the sections that follow in this division, there are stated
some immnities from this genersal rule of liability. See, for
example, Section 818.2,
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815.8

£15.8. A public entity is liable for an injury caused by an
employee of the public entity if the injury was proximately caused by
the failure of the appointing power of the public entity to:

(a) Exercise due care in selecting or appointing the employee; or

(b} Exercise dus care to eliminate the risk of such injury
after the appointing power had knowiedge or notice that the conduct, or
the continued retention, of the employee in the position to which he
was assigned crezted an vireascnable risk of such injury.

Note: This section supersedes a number of sections stating that a
public employee is not liable for the torts of a subordinate unless
the superior public employee failed to exercise due care in selecting
or failing to discipline the subordinate employee. These sections,
which state the rule in e variety of inconsistent ways, are Government
Code Sections 1953.6, 1954, and 61627, Water Code Sections 22726,
31083, 35751, and 60200, Section 9.2 of the Amador County Water
Agency Act, Section 76 of the Antelope Vallcy--East Kern County Water
Agency Law, Sectioa 24 of the Desert Water Agency law, Section 35
of the E1 Dorado County Water Agency Act, Section 2.1 of the Kern
County Water Agency Act, Section 14 of the Kings River Conservation
Diztriet Act, Section 7.2 of the Mariposa County Weter Agency Act,
Section 21 of the Municipal Water District Act of 1911, Section 36 22
the Mevadzs County Weter Agency Act, Section 7.2 of the Placer County
Water Agercy Aci. Secticn 3j of the Yuba-Pear River ZRasin Authority
Act, and Section 7.2 of the Yuba County Weter Agency Act.

The practical =ffect of the -tection is gquite iimited. It has
independent signi icance only where the subordinate employvee was not
guilty of i tisus conduct or was outside the scope of his employment.
If the subordipate is guilty of tortious conduct within the scope
of hig ewploament, the liability of the public entity mey be founded on
Seeticn 815.2.

The 1iabil-ly under this section mist bs based on a failure to
exercice due cere on the part of the "eppointing power™, i.e., that
superior e plcyze with the porer to appoint or institute disciplinary
proceedings. Thaus, the findings ~nd orders of civil service commissions
or personnel bo rds may not be subjected to collateral sttack in
tort actions unier this scction.
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816

816. A public entity is liable for injury proximately caused
by an employee of the public entity 1f the emplovee, acting within
the scope of his employment, instituted or prosecuted a judicial or
administrative proceeding without probable cause and with sctual
matice.

Note: TUnder the previous law, public employees were not liable
for malicious prosecution. White v. Towers, 37 Cal.2d 727 {1951).
This imminity is continued by s later section in this divisiom,
Section 821.6, in order to protect the individual employee from undue
harassment. But under this section, the public entity employing the
particular employee may be held liable. The public entity may then,
under the provisions of Section 825.6, recover any amounts paid
on the Judgment from the employee whose maliciousness caused the
injury. Under this arrangement, public employees are protected
from undue harassment, but the rights of persons injured by
malicious abuses of public authority are also protected.




818

818. Notwithstanding any other provision of law, a public
entity is not liabie for damages awarded under Section 3204 of the
Civil Code or other damages imposed primarily for the sake of
example and by way of punishing the defendant.

Note: This section exempts public entities from liability for
putiltive or exemplary damages.
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818.2

818.2. Notwithstanding Section 815.6, a public entity is
not liable for an injury caused by adopting or failing to adopt
an engctment or by falling to enforce any enactment.

Note: This section would be unnecessary except for the existence
of Section 815.6, which imposes liability upcn public entities for
failure to exercise reascnable diligence to comply with a mesndatory
duty imposed by an enactment. This section recognizes that the
wisdom of legislative or guasi-legislative action, and the discretion
of law enforcement offlcers in carrying out their duties, should
not be subject to review in tort suits for damages if political
regponsibility for these decisions is to be retained.

The Hew York courts recognize a similar immunity in the absence

of statute. Under the Federal Tort (laims Act, this immunity falls
within the general lmmunity for discretiomnary acts.
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818.4

818.%. Notwithstanding Section 815.6, a public entity is not
iiable for an injury caused by the issuance, denial, suspension or
revocation of, or the failure or refusal to issue, deny, suspend or
revoke, whether negligent or wrongful, any permit, license, certificate
or similar authorization where the public entity or an employee of the
public entity is authordzed by enaciment to determine whether or not
such authorization should be issued, denied, suspended or revoked.

Wote: This section, like the previous one, would be unnecessary
but for Section 815.6., It recognizes another immunity that has
been recognized by the New York courts in the absence of statute.
Under the Federal Tort Claims Act, the lmmunity would be within the
general discretionary immunity. Direct review of this type of

action by public entitles is ususlly avalilable through writ
proceedings.
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818.6

818.6. Notwithstanding Section 815.6, a public entity is not
liable for injury caused by its failure to make an inspection, or
to make an adequate inspeciion, of any property, other then property
of the public entity, for the purpose of determining whether the
property complies with or violates any enactment or contains or
constitutes a hazard to health or safety.

Note: Iike the previous two sections, this section would be
unnecessary but for Sectiom 815.6. It recognizes another imminity
that has been recognized by the New York courts in the absence of
statute. Because of the extensive nature of the inspection activities
of governrental entitles, a public entity would be exposed to the
risk of liability for virtually all property defscts within its
Jurisdiction if this immunity were not granted.

So far as its own property 1s concerned, a public entity may be
held liable under Chapter 2 (commencing with Section 830} for
negligently failing to discover a dangerous condition by conducting
reasonable inspections, or a public entity may be held liable under
Section 815.6 if it does not exercise reasonable diligence to comply
with any mandatory legal duty that it may have to inspect 1its
property.

The immunity provided by this section relates to the "adeguacy"
of the inspection; the section does not provide immunity, for
example, where a public employee negligently injures a person
while making an inspection.
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Article 2. ILiasbility of Public Employees

820. Except as otherwise provided by enactment, a public
employee is not liable for an injury resulting from his act or
omission where the act or omission was the result of the exercise
of the discretion vested in him, whether or not such discretion
be abused.

Note: This section restates the pre-existing California law.
White v. Towers, 37 Cal.2d 727 235 P.2d 209 (1951); Lipman v.
Brisbane Elem. School Dist., 55 Cal.2d 224, 11 Cal.Rptr. 97, 359
P.2d 465 (1961); Hardy v. Vial, 48 Cal.2d 577, 311 P.2d Lok (1957).
The discretionary Immmnity rule is restzted here in statutory form
to ensure that public employees will continue to remain immine
from liability for Their discretionary acts within the scope of
thelr employment even though the public entities that employ them
are vicariously liable under Section 815.2 for any torts for which
the emplcyees are liable.

In the sections that follow, several immmnities of publie
employees are set forth even though they have been regarded as
within the discretlanary immnity. These specific immmnities
are stated here in statutory form so that the liability of public
entities and employees may not be expanded by redefining "discretionary
imminity" to exclude certain acts that bhad previously been considered
as discretionary-
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820.2
820.2. A public employee is not liable for his act or
omission, exercising due care, in the execution of any enactment.
Note: This immmnity, by virtue of Section 815.2, will inure
to the benefit of the public entity employing the particular public

employee. A similar immunity in almost identical language appears
in the Federal Tort Claims Act.
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820.4

820.4. If a public employee, exercising due care, acts in good
faith, without malice, and under the apparent authority of an
enactment that is uvnconstituticnal, invalid cr inapnlicable,
he is not liable for an injury caused thereby except to the extent
that he would have heen liable had the enactment been constitutional,
valid and applicable.

Note: This section broadens an immunity contained in former

Government Code Section 1955 that applied only to actions pursuant
to unconstitutional statutes.
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820‘6

820.6. A public employee is not liable for an injury arising
out of his entry upon any property where such entry is expressly
or impliedly authorized by law undess such injury is proximately
caused by his negligent or wrongful act or cmission.

Hote: This secticn supersedes a large number of provisions
contained in secticns scattered through the codes providing particular
public employees with a similer immunity. The section nullifies the
common law rule that a public employee who enters property under
suthority of law but then commits a negligent or wrongful act is
2 trespasser ab initio and liable for all damages resulting from
hig entry.

Bections that include provisions superseded by this section are
Business and Professions Code Section 5312, Cfode of Civil Procedure
Section 1242, Public Resources Code Section 4006.6, Public Utilities
Code Section 21635, Section 5 of the Alameda County Flood Control
and Water Conservation Act, Section 5 of the Contra Costa County
Flood Control and Water Conservation Act, Section 5 of the Contra
Costa County Storm Drainage District Act, Sectiom 6 of the Del Norte
Flood Control District Act, Section 6 of the Humboldt County
Flood Control District Act, Section 5 of the Iake County Flood Control
and Vater Conservation District Act, Section 5 of the Marin County
Flood Control and Water Conservation District Act, Sectiom 5 of
the Monterey County Flood Control and Water Comservation District
Act, Section 5 of the Napa County Flood Control and Water Comservation
District Act, Section & of the San Benito County Flood Control and
Water Conservation District Act, Section 5 of the San Joaquin
County Flood Control and Water fomservation District Act, Section 5
of the San Luis Ohispo County Flood Control and Water Conservation
District Act, Section 5 of the Santa Barbara County Floed Control
and Water Censervation District Act, and Sectlon 5 of the Santa
Clayra County Flood Control and Water Conservation District Act.
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820.8

820.8. Except as otherwise provided by enactment, a public
employee is not liable for am injury caused by the negligent or
wrongful act or omissicn of another employee unless he directs or
participates in the negligent or wrongful act or omission.

Note: This section supersedes several sections scattered through
the codes and uncodified acts that limit a public employee's liabllity
to liability for his own negligent or wrongful conduct. The sections
superseded by the above section are Agricultural Code Sections 748,
1300.21, 2185, 2916, 3407, 508k, 5406, and 5T7Ll, Educatiaon Code
Sections 1042, 13551, and 15512, Water Code Sections 22725 and 35750,
Section 49 of the Orange County Water District Act, Section 23 of the
Contra Costa County Water Agency Act, and Section 27 of the Mojave
Water Agency Law.

See Section 815.8 imposing liability on public entities for

failure to exercise due care in selecting or failing to discipline
employees.
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821

821. A public employee is not liable for an injury caused by
his adoption of or failure to adopt an enactment or by hisg failure

to enforce an ensctment.

Note: This section continues an existing immunity of public
employees. Martelli v. Pollock, 162 Cal. App.2d 655 {1958)(city
councilman immine for actions as councilmaﬁg; Rubinow v. County of

San Bernardino, 169 Cal. App.2d 67 {1959) (no liability for failure to
arrest drunk driver).




821.2

821.2. A public employee is not liable for an injury caused
by his issuance, denial, suspension or reveocatlon of, or his failure
or refusal to issue, deny, suspend or revoke, whether negligent or
wrongful, any permit, license, certificate or simllar suthorization
where he is authorized by enactment to determine whether or not such
euthorization should be issued, denied, suspended or revoked.

Note: The imminity stated here hes heen long established in

California. Downer v. Ient, & Cal. 9% (1856) (pilot commissioners
immune from 1iability for mallciously revoking pllot's license).
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821.4

821.k. A public employee is not liable for injury caused by
his failure to make an inspection, or to make an adequate inspection,
of any property, other than the property of the public entity employing
the public employee, for the purpose of determining whether the property
complies with or violates any enactment or contains or constitutes

a hagard to health or safety.

Note: This section grants immunity to a public employee for
his failure to make adequate inspections of private property. Thus,
& bullding inspector would be immune from lisbility if he negligently
failed to detect a defect in the building belng inspected. 8o far
as a public employee's liability for public property is concerned,
see Sections 840-840.4 relating to the liability of public
employees for dangerous conditions of public property.

The immunity provided by this section relates to the "adequacy”
of the inspection; the section does not provide immunity, for
example, where a public employee negligently injures a person
while making an inspection.




821.6

821.6., A public employee is not liable for injury caused by his
lnstituting or prosecuting any judicial or administrative proceeding
within the scope of his employment, even if he acts maliclously and
without probable cause.

Note: The California courts have repeatedly held public
employees impmune from liability for this sort of conduct. White
v. Powers, 37 Cal.2d 727 (1951); Goverstone v. Davies, 38 Cal.2d

315 (1952); Hardy v. Vial, 48 Cal.2d 577 (1957). See Section 816
and the note to that section.
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821.8

821.8. Except as otherwise provided by statute, a public
employee is not llable for moneys stolen by another from his
custody unless the loss was sustained because he failed to exercise

due care.

Note: This section is similar to Government Code Section
1953.5, which it supersedes.
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Article 3. Indemnification of Public Employees

825. If an employee of a public entity requests the public
entity to defend him against any claim or action against him for an
injury arising out of an act or omission cccurring within the scope
of his employment. or if the public entity conducts the defense of an
employee against any claim or action for an injury arising out of an
act or omission, the public entity shall pay any judgment based thereon
or any compromlse or settlement of the claim or actlion to which the
public entity has agreed. HNothing in this section authorizes a public
entity to pay such part of a claim or judgment as is for punitive or
exemplary damages-

Hote: The sections in this article require public entities to pay
claims and judgments against public employees that arise out of their
public employment. The sections permit the public entity to recover
such amounts from the employee only where the employee has acted with
actual malice, actual fraud or corruption. But to avoid conflicts of
interest, the public entity waives its right to recover from the
employee if it furnishes his defense.

These sections supersede a large number of sections scattered
throughout the California statutes granting particular classes of pubiir
employees similar rights. Unlike many of the secticons that are
superseded, the sectlons in this article require the public employee
to offer the defense of the action to the public entity before he
is entitled to the rights this article grants.

The superseded sections are Government Code Sections 2002.5 and
61633, Water Code Sections 22730, 31090, 35755, and 60202, Section
38 of the Alpine County Water Agency Act, Section 9.4 of the Amador
County Water Agency Act, Section 76 of the Antelope Valley-East Kern
County Water Agency ILaw, Section 23 of the Coptra Costa County Water
Agency Act, Section 24 of the Desert Water Agency law, Section 37
of the El Dorado County Water Agency Iaw, Section 9.3 of the Kern
County Water Agency Act, Section 17 of the Kings River Conservation
District Act, Section 7.4 of the Mariposa County Water Agency Act,
Section 27 of the Mojave Water Agency law, Section 38 of the Nevada
County Water Agency Act, Section 7.4 of the Placer County Water
Agency Act, Section 7.4 of the Sutter County Water Agency Act, Section
37 of the Yuba-Bear River Basin Authority Act, and Section 7.4 of the
Yuba County Water Agency Act.
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825.2

825.2. (a) Subject to subdivision (b), if an employee of &
public entity pays any claim or judgment against him, or any portion
thereof, that the public entity is required to pay under Section 8253,
the employee is entitled to recover the amcunt of such payment from
the public entity.

(b) If the public entity did not conduct the employee's defense
againet the action or claim, or if the public entity conducted such
defense pursuant to an agreement with the employee reserving the
rights of the public entity agains® him, an employee of a public entity
may recover from the public entity under subdivision (a) only if the
employee establishes that the act or omission upon which the claim
or Judgment is based occurred within the scope of his employment for
the public entity and the public entity does not establish that the
employee acted or falled to act because of actual fraud, corruption or
actual malice.

Note: This section permits & public employee to enforce his
right of indemnity against the public entity where he has been

required to pay a judgment that the entity is required to pay
under Section 825.
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82s5.4

825.54h. Except as provided in Section 825.6, if a public
entity pays any claim or Jjudgment against itself or against an
employee of the public entity, or any portion thereof, for an
injury arising out of an act or omission of an employee of the public
enti ty, the employee is not liable to indemnify the public entity.

Note: See note to Section 825.
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825.6

825.6. (a) If a public entity pays any claim or judgment, or
any portion thereof, either against itself or against an employee of
the public entity, for an injury arisiug out of an act or omission of
an employee of the public entity, the public entity may recovexr from
the employee the amount of such payment if the employee acted of falled
to act because of actual fraud, corruption or actual malice. Except as
provided in subdivision (b), a public entity moy not recover any payments
made upon & Jjudgment or claim against an emplcyee if the public entity
conducted the employee’s defense against the action or claim.

(b) If a public eutity pays any claim or judgment, or any portion
thereof, ageinst an employee of the publie entity for an iInjury arising
out of an act or omission of the employee, and if the public entity
conducted the defense of the employee against the c¢laim or action
pursuant to an agreement with the employee reserving the rights of the
public entity against the employee, the public entity may recover the
amount of such payment frum the employee unless the employee establishes
that the act or omission upon which the claim or judgment is based
occurred within the scope of his employment for the public entity and
the public entity does not establlsh tnat the emplovee acted or faiied
to act because of actual fraud, corruption or actual malice.

Note: See note to Section &25. Many of the sections that this
article supersedes provide that the public entity may not recover
indemnity from the public emplovee who committed the tort. This section
is worded broadly to apply whenever the pubiic entity is required to pay
a Judgment, whether the judgment is against the entity itself or against
the employee. But the entity has the right to recover the amount paid
from the responsible enmployee whenever the employvee has acted with actueal
malice, actual fraud or corruption. The public entity will hawve this
right even in those cases where the public employee would hawve been

immune from 1isbility had he been swed directly. See, for example,
Sections 816 and 821.6 relating to malicious prosecution,
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826

Article 4. Relief Other Than Money or Damages; Contract Liability
826, Nothing in this part affects the right to obtain relief
other than money or damages against s publlc entity or public employee,
but such relief shall be granted only under the clrcumstances and to
the extent provided under the decisions of the appellate courts of
this State rendered on or before January 1, 1961, and the statutes
other than this division which are applicable to such relief.

Note: This section declares that neither the Muskopf case nor
this division has any effect upon whatever right a person may have to
obtain specific relief. Thus, even though Section 820.4 provides
that public employees are not liable for enforcing unconstitutional
statutes, and even though that immnity inures to the benefit of the
public entity by virtue of Section 815.2, the right to enjoin the
enforcement of unconstitutional statutes will still remain. Under
this statute as limited py this section, the appropraite way to seek
réeview of discretionary governmental -actions is Dy an action for
specific relief to control the abuse of discretion, not by tort
actions for damages.

-92-




829

829, Nothing in this part affects liability based on contract.

Note: The doctrine of sovereign immunity has not protected
public entities in California from 1iability arising out of contract.
The rights of the parties to public contracts and their remedies
to enforce those rights are unaffected by this statute.




Sec. 830

Croapter 2. Dapgerous Conflitions of Public Property
Article 1. GCenersl

830. As used in this chapter:

(2} "pangerous condition" means a condition of property that
creates a substantisl risk of injury when such property or adjacent
property le used with due care in a manner in which it is reasonably
foreseeable that it will be used.

(b) ‘“protect against" includes repalring, remedying or correcting
a dangerous conditicn, providing safeguards against e dangerous condition,
and warning of a dangercus condition.

{¢) "Property of a public entity" and "public property" mean real
or personal property owned or controlled by the public entity, but do not
include essements, encroachments and other property that are located on
the property of the public entity but are not cwmed or controlled by the
public entity.

Note: This section deflnes the terms used in this chapter. The
definition of "dangerous condition" defines the type of property conditions
for which a public entity may be held lilable but does not impose liability.
A public entity may be held liable for a "dangerous condition" of
public property only i1f it has acted unreasonably in creating or failing
to remedy or warn againet the comditlop under the clrcumstances described
in subsegquent sectlons.

A "dangerous condition" is defined in terms of "foreseeable use."
This does not change the pre-existing law relating to cities, counties and
school distriets. These entities are liable under Government Code
Section 53051 for meintaining property in a condiition that creates s
hazard to foreseeasble users even if those persons use the property for
a8 purpose for which it is not designed to be used or for a purposze that
1s illegal. Acosta v. County of Los Anmgeles, 56 Cal. 24 208'(1961);
Torkelson v. City of Redlands, 198 Cal. App.2d 354 (1961}.

The definition of "dangercus condition” is quite broad because
it incorporates the broad definition of "injury" contalpned in Section
810.8. Thue, the danger involved need not be a danger of physical
injury; it may be a danger of injury to Intangible interests so long
as the injury is of a kind that the law would redress 1f it were
inflicted by a private person.. For example, liability for an -
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Sec., 830

offensive odor may be imposed if the yeinirenents of this chapter
are satisfied. On the other hand, although public entities were
formerly liable for meinteining a mrisance, under this statute
liebility for conditions that would comstitute a2 milsance will
have to be based on the somewhat more rigorous standards seb
forth in this chapter. Liability for such conditions cannoct

be imposed upon & ruisance theory beceuse Section 815 provides
public entities with immmunity from liability unless liability is
imposed by an enactment and there wili be no epactment imposing
liability on a nuisance theory.

"Ad jacent wroperty" as used in the definition of "“dangerous
condition" refers to the area that is exposed to the rizk
created by a dongercus condltion of the public property. For
example, the hazard created by a condition of public property may
not be & hazard to persone using the public property ltself, bdut
may be a hazard to other property or to those using other property.
A tree located on public property msy have a decayed limb
overhsnging private property and creating a hazard to thet property
and the persons on it. Explosives on public proverty may create
& hazard to wide area of private property adjacent to the public
property.

Under the definition as it is used in subsequent sections,
g public entity cammot be held liable for dangercus conditions
of "adjacent property.” A public entity may be liable only for
dangerous conditions of its own property. Bubt its own property
may be consldered dangerous if 1t creates a substantial risk of
injury to adjacent property or to perscns or adjacent property.

A condition is not dangerous within the meaning of this
chapter wnless it creates a hazard to those who foreceeably will
use the property or adjecent property with dus care. Thus, even
though it is fores=zeable that persone nay use public property
without due care, s public entity may not be held li=2ble for
failing to take precautions to protect such persons. The
definition would, however, iake into conc’deration the standard of
care that would be applicable to foreseeable users cf the property.
Where it is reasonably foreseeable that persons to whom a lower
standard of care is applicable--such as children--may be exposed to
a substantial rigk of injury from the property, the public entity
should be regquired to teke reasomable precautions to protect such
persons from that risk. Thas, & public eniity way be expected
to fence a swimming pool or to fence or lock up a dangerous
instrumentality if it is veasonably foreseecble that small
children may be lanjured if such precautions are not taken.

The definition of "protect against” is self-expianatory.

"“Property of a public entity" excludes easements, encroachments
and simllar property, not owned or combrolled by the public entity,
that may be located on the property of a publie ertity in order
to make clear that it ie not the duty of the owner of the servient
estate to inspect such property for hazards; rather, it is the
duty of the person or entliy that owns the easement, encroachment,
etc. Of course; if the conditior of the esasement or encroachment

_95..




Sec. 830

renders the public property dangerous~-as, for example, where a
privately owned power line falls or sags across a public highwey
~~the public entity wlll bave gn obligation to take reasonable
precautions after it receives notice of the condition.
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See. 830.2

830.2. A condition is not a dangerous condition within the meaning
of this chapter if the trial or appellate court, viewing the evidence most
favorably to the plaintiff, determines that the risk created by the
confition was of such a minor, triviel or insignificent nature in view of
the surrcounding circumstences that no reasonable person would conclude
that the condition createdl a substantial risk of injury when such
property or adJjacent property was used with due care in g mamner in whieh i%
was reasonably foreseeable that it would be used.

Hote: This section declares a rule that has been applied by the
courts in cases involving dangerous conditions of sidewalks. Technically
it is unnecessary, for it merely declares the rule that would be applied
in any event when a court rules upon the sufficiency of the evidence.

It is included in the chapter to emphssize that the courts are regquired
to determine that there is evidence from which a reasonsble person could

conclude that a substantial, as opposed to a possible, risk is involved
before they mey permit the jury to find that a condition is dangerous.




Sec. 830.4

830.4., MNeither a public entity nor a public employee is
liable under this chapter for an injury casused by the plan or
design of a construction of, or an improvement to, public property
where such plan or design has been approved in advance of the
construction or improvement by the legislative body of the publies
entity or by some other body or employee exercising discretionary
suthority to give such approvel or where such plan or design is
prepared in conformity with standards previously so spproved,
unless the court finds that no reasonable public employee would have
adopted the plan or design or that the action of the legislative
body or other body or employee in approving the plan or design
or the standards therefor was so arbitrary as to constitute an
abuse of discretion.

Note: Sections 830.4, 830.6 and 830.8 describe certain
limitations on the liability of public entities for comditions of
public property. Some of these limitations have been previocusly
established by the courts of this State in determining the liability
of entitles under the Public ILiability Act of 1923; some have been
established by the courts of other states where public entities
are liable generally for their torts. Still others reflect
policies previously adopted by the Iegislature or logical
extensions of the legislatively and judicially established
policies. The immunities are stated here iz statutory form so
that litigation will not be needed to determine whether or not
there is liability in these situgstions under this statute.

Section 830.4 gives expression to the important and continuing
need to preserve the pattern of distribution of govermmental
functions prescribed by constitution and statute. No similar
immmnity for liability 1s provided entities under the Public
Liability Act of 1923. But where a governmental body is exerelsing
the discretion given to it under the lawes of the State in the
rlanning and designing of public construction and improvements, and
vwhere there is scme reasonable basls for the plan or design approved,
to permit a Jury to declare that some other plan or design should
have been approved would undercut the separation of powers and the
principle of political responsibility for policy decisions that is
baslc to our system of goverument. The Court of Appeals of New York
recognized the necessity for this limitation on the liability of
goveromental entities In the recent case of Weiss v. Fote, 7 N.Y.

A . 579(1560).




Sec. 830.4

Tke immnity provided by Section 830.4 is subject to seversl
limitations, First, the imminity dces not apply if the court finds
that no reasonable public employee would have adopted the plan or
design or that the action taken in approving the plan or design was
so arbitrary as to constitute an sbuse of discretion. The immnity
in New York under the Welss case is subject t0 a similar gqualification.
Second, notwithstanding Section 830.4, a public entity may in some
cases be held liable under scme statute other than the dangerous
conditions statute. TFor example, a public entity might be held
liable under Section 815.6 for an injury resulting from its
failure to exercise reasonable diligénce to discharze a mandatory
duty imposed by an enactment.




See, 830.6

830.6. HNotwithstanding any other provision of law, neither s
public entity nor a public employee is ligble for an injury caused by:

(a) The failure to install traffic control signals, stop signs,
yield right-of-way signs, or speed restriction signs, as authorized or
required by the Vehicle Code, or distinctive rosdway merkings as
described in Section 21460 of the Vehicle Code.

{(b) The failure to provide other traffic or warning signals, signs,
markings or devices unless the signal, sign, marking or device was
necessary to warn of a condition which endangered the safe movement of
traffic and which would not be reasonably spparent to, and would not have
been anticipated by, a person exercising due care.

(¢} The effect on the use of streets and highways of weather
conditions as such (including but not limited to fog, wind, rain, flood,
ice or snow, but not including physical damage to or deterigration of
streets and highways resulting from weather conditions) unless such
effect would not be reasonably apparent to, and would not have been
anticipated by, a person exercising due cafe.

(@) A condition of any natural lake, stresm, river or beach that
is not held out by the public entity as a public recreational facility
if the injury arises out of the recreational use of such property unless:

(1) The condition is a dangerous condition that would not be
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regsonably apparent to, and would not be anticipated by, a person
using such property with due care; and

(2) The public entity or the public employee had actual
knowledge of the condition a sufficient time prior to the injury to
have taken messures to protect against the dangerous condition.

(e} A condition of any hiking, riding, fishing or hunting trail,
or of any unpaved road which 1s not a state or federal highway and
which provides access to fishing, hunting or primitive camping,
recreational or scenic areas and which is never or only rarely used
by the general public for other purposes, unless:

(1} The condition is a dangerous condition that would not be
reasonably apparent to, and would not be anticipated by, a person
using such property with due care; and

(2) The public entity or the public employee had sctual knowledge
of the condition a sufficient time prior to the injury to have taken
megsures to protect against the dangerous condition,

Note: Subdivisions {a) and (b}, which provide immunity for
failure to install traffic control signals and devices, state an
lmmnity that has been recognized in several Califorria cases applying
the Public Liability Act of 1923. The immunity provided in these
subdivisicns does not apply, however, where a traffic control signal
or device is negligently installed or is not properly maintained.

Subdivigion {a) grants an absolute immunity for failure to install
certain specified types of traffic control signals and devices.
Decisicns on whether to install the signels and devices listed in
this subdivision are left to the informed judgment of responsible
public officials. These decisions should not be reexamined in tort
litigation, for they regquire an evaluvation of a large variety of
technical data and policy criterias, including the need for similar
precautionary measures at other like places and the avellability of
currently budgeted funds for the project.

Subdivision (b) provides for immunity for failure to install a
traffic regulatory or warning signal or devices of a type not listed
in subdivision (a). Unlike subdivision (a), the immunity under
subdivision (b} does not apply where the condition constitutes a
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trap to a person using the street or highway with due care.

Subdivision (e¢) may be unnecessary in view of the other provisions
of this chapter setting forth the conditions of liability for danger-
ous conditions of public property. Nonetheless it is included to
forestall ummeritoricus litigation that might be brought in an effort
to hold public entities responsible for Injurles caused by weather.

Subdivision (d) is inecluded so that public entities will not be
required to inspect the many hodies of water and water courses in the
State that are not held out for publiec recreational use. Of course,
where a public entity designates a body of water for use as a public
park, it may be expected Lo conduct reasorable inspections to see
that the property is safe for such use.

Subdivision (e) continues and extends an existing policy adopted
by the legislature in Govermment Code Section 5SL002., It is desir-
able to have trails for hikers and riders and roads for campers into
the primitive regioms of the State, but the burden and expense of
maintaining & continucus insgpection of such property would probably
cause many public entities to close such roeds and trails to publie
use. Hence, this subdivision permits an entity to be held liable
for a dangercus condition of such property only if it has actual
knowledge of the condition,

Under both subdivisions (d) and (e), liability may not be
predicated on the entity's knowledge of the dangerous condgition alone.
The plaintiff must establish that the condition amounted to a trap
and must also meet the evidentiary burdens placed on him in the
other portions of this chapter. Moreover, the entity may escape
liability by showing the defensive matters it is entitled to show
under other provisions of this chapter.

In connection with subdivision (c¢), it should be noted that the
Commigsion emendment to Section 954 of the Streets and Highways Code
will provide countles with an ebsolute immunity for desth or injury
to a vehicle owner or operator or passenger, or for demsge to a
vehicle or its contents, resulting from a dangerous condition of
& stock trail,
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830.8. Neither the State nor an employee of the State is
liable under this chapter for any injury caused by a condition of
the unimproved and unoccupied portions of:

{a) The ungranted tidelands and submerged lands owned by the
State, and of the beds of navigable rivers, streams, lakes, bays,
estuaries, inlets, and straits.

(b) The unsold portions of the sixteenth and thirty-sixth
sections of school lands, the unsold portions of the 500,000 acres
granted to the State for school purposes, and the unsold portions of
the listed lands selectedrcf the United States in 1lieu of the sixteenth
and thirty~-sixth sections and losses to the school grant.

Note: This section exempts the State from liability under the
dangerous conditions statute for conditions of the vast amcunts of
property, title to which has vested in the State because of its
sovereignty, but which it has never occupied or improved. The

deseriptions of the property are taken from Public Rescurces Code
Sections 6301 and 7301.
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Artiele 2. ILiability of Public Entities

835. Notwithstanding subdivision (b) of Secticn 815.2 and except as
provided in Sections 835.4 and 835.6, a public entity is liable for injury
caused by a dangerous condition of its property if the plaintiff establishes
that the property was in a dangerous condition at the time of the
injury, that the injJury was proximately ceunsed by the dangerous
condition, that the dangerocus condition created a reascnably foresee-
able risk of the kind of injury which was incurred, that the public
entity did not take adequate measures to protect against the risk and
that either:

(a) A negligent or wrongful act or omigsion of an employee of
the public entity within the scope of his employment created the
dangercus condition; or

(b) The public entity had actual or constructive notice of
the dangerous condition under Section 835.2 a sufficient time prior
to the injury to have taken measures to protect against the dangerous
condition.

Note: This section is similar to the Public Liability Act of
1923 under which cities, counties and school dlstricts are liable
for the dangercus conditions of their property.

Although there is no provision similar to subdivision {a) in
the Public Liability Act of 1923, the courts have held that entities
are liable under that Act for dangerous conditions created by
the negligent or wrongful acts of their employees. Pritchard v.
Sully-Miller Contracting Co., 178 Cal.App.2d 246 (1960}.

Subdivision (b) declares the traditiconal basis for holding an
entity liable for a dangerous condition of property: failure to
protect against the hazerd after notice. Unlike the 1923 Act, this
section does not leave the gquestion of notice tc judielal construction.
The requisite conditions for notice are stated in Section 835.2.

The section is not subject to the discretionmary lmmunity
declared in Section 815.2, for this chapter itself declares the

limite of a public entity's discretion in dealing with dangerous
conditions of its property.
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The reference to Sections 835.4% and 835.6 is to ipdicate that
liability does not necessarily exist if the evidentiary requirements
of this section are met. Even 1if the elements stated in the statute
are established, & public entity may avoid 1isbility if it shows that
it acted reasonably in the light of the alternatlve courses of actlon
available to it and the practicability and cost of pursuing such
slternatives.

This sectlon requires the plaintiff to show that the injury
suffered was of a kind that was reasonably foreseeable. Thus, a
person landing an aeirplane on a public road migh%t not be able to
recover for an injury resulting from striking a chuckhole, whereas
g motorist might be able to recover for the injury resulting from
striking the same hazard; for it is reasonably foreseeable that
motorists will be injured by such a defect, but it is highly unlikely
that airplanes will encounter the hazard.

This section alsc requires the plaintiff to show that whatever
measures the entlty took in regard to the hagard were not sufficient
to protect against the risk of injury, i.e., that the condition still
created a substantial risk of harm to those who foreseeably would be
using the property with due care. Thus, a plaintiff would be
required to show not only that a hole in the street was dangerous, but
also that lights and barriers either were not placed arcund the hole,
or were inadeguate to protect street users from the harzard created by
the hole.

Under this section, if an entity placed lights and barriers
around a hole sufficient to remove any substantial risk to persons who
would he foreseeably using the street with due care, the entity
could not be held liable for any injurles caused by the condition, for
the condition would not he "dangercus" within the meaning of Sectlon
830. If the lights subsequently failed to function, a person injured
from striking the hazard would have to show either that there was
some negligence in preparing the lights or that, although the lights
failed without fault on the part of the entity, the entlity had notice
of the failure and did not take appropriate precautions.
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835.2. (a) A public entity had actual notice of a dangerous
condition within the meaning of Section 835 if it had actual know-
ledge of the existence of the condition and lkmew or should have
known of its dangerous character.

(b) Subject to subdivision (c) of this section, a public
entity had comstructive notice of a dangerocus condition within the
meaning of Section 835 only if the plaintiff establishes that the
condition bad exlgted for such a pericd of time and was of such an
obvicus nature that the publiic entity, in the exercise of due care,
should have dlscovered the condition and its dangerous charascter.

(¢} Notwithstanding subdivision (b) of this section, a public
entity did not bave constructive notice of a dangercus condition
within the meaning of Section 835 if 1t establishes either:

(1) The existence of the condition and its dangerous character
would not have been dlscovered by an inspection system that was
reasonably adequate (considering the practicability and cost of
inspection weighed agalnst the likelihood and magnitude of the
potential danger to which failure to inspect would give rise) to
inform the public entity whether the property was safe for the use
or useg for which the public entity used or intended others to use
the public property and for uses that the pubilc entity actually knew
others were making of the public property or adlacent property; or

(2) The public entity maintained and cperated such an inspection
system with due care and did not discover the condition.

Wote: This section sets forth the matters that must be established

before & public entity may be charged with notice of a dangerous
condition,

- . ok
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Under the Public Liabllity Act of 1923, the knowledge necessary
$c charge a public entity with notice of a dangerous condition has to
be the knowledge of "the legislative body, board, or person authorized
to remedy the condition." Subdivision (a), however, permite an entity
to be charged with knowledge under the ordinary agency rules of
imputed knowledge that would be applicable to a private person.

Under subdivision (a) as under the pre-existing law, actusl
knowledge by an entlty of the existence of a particular condition is
not a baslis for the imposition of liability unless the entliy also
knew or should have known of the danger creeted by the conditiom.
Ellis v. Clty of Los Angeles, 167 Cal.App.2a 180 (1959).

Under the Public Liability Act of 1923, public entitiee are at
times charged with "constructive notice" of a defect because it would
be obvious upon an inspection and because it has existed for a
substantial periocd of time. Subdivision (b) contimues these rules.
However, subdivision {c) recognizes that public entities cannot
reascnably be expected to know of all subetantial defects in their
property, even where such defects may be obvious to any observer or
mey have existed for a substantial pericd of time. This subdivision
permits an entity to show as a defense on the issue of notice that a
reasonable inspection system--cne designed to inform the entity
whether its property is safe--would not have informed the entity of
the particular defect. And toc encoursge public entities to exercise
reasonable diligence in inspecting their property to discover
hazards, the careful operation of s resscnable inspection system
by the entity is made a complete defense to the issue of notice if
such ingpection system did not disclosge the condltion. In deter-
mining whether an inspection system is reascnable, the jury is
permitted to conelder the problems faced by the particular entity:
the practicabllity and coat of inspection weighed against the
likelihcod and magnitude of the potential danger. The Public
Liabliity Act does not provide public entities with any similar
defenses on the guestlion of notice,
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835.4. (a) A public entity is not liable under subdivision (a) of
Section 835 for injury -caused by o condition of its property if the public
entity establlishes that the act or cmission that created the condition
was not unreasonable. The reascnableness of the act or omissien that
created the condition shall be determined by weighing the probability
and gravity cof pétential injury to persons and property foreseeably
exposed to the risk of injury sgainst the ﬁracticability and cost of
taking alternastive action that would not create the risk of injury or
of protecting against the risk of injury.

{b} A public entity ie not liable under subdivicion (b)" of ‘Section
835 for injury caused by & dangercus condition of lts property if the
public entity establishies that the actlon 1t ‘tock to grotect againet the
risk of Injury créated by the ccadition or its fallure to-take such action war
not unreasonable. The reasonableness of the action or inaction of the
public entity shall be determined by taking into consideration the
time and opportunity it had to take action and by weighing the
probabllity and gravity of potential Injury to perscns and property
foreseeably exposed to the risk of injury against the practicability

and cost of protecting asgainst the risk of such injury.

Note: Under this section, a public entity may absolve itself
from liability for creating or failing to remedy a dangerous condition
by showing that it would have been too costly and impractical for the
public entity to have done anything else.

This defense has been provided public entities in recognition that,
despite limited manpower and budgets, there is much that they are
required to do. Unlike private enterprise, a public entity often
cannot weigh the sdvantage of engaging in an activity against the
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cost and decide not to engage in it. Government cannot “"go out of
the business" of governing. Therefore, a public entity should not
be ligble for Injuries caused by a dangerous condition if it is able
to show that under ail the cilrcumstances, Including the alternative
courses of action availlable to it and practicebility and cost of
pursuing such alternatives, its action in creating or failing to
remedy the condition wes not unreasonable.

No similar defense is provided +o public entitles by
the Public Liability Act of 1923.
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835.6. A public entity is not liable under Section 835
for injury caused by a dangerous condition of its property i1f the public
entity establishes either or both of the following defenses:

(a) The perscn who suffered the injury assumed the risk of the
injury in that he {i) knew of the dangerous condition, (1i) realized
the risk of injury created thereby and (iii) in view of all the
circumstances, including the alternstives available to him, ascted
unreasonably in exposing himself to the risk of such injury.

(b} The plaintiff or his decedent was contributorily negligent.

Note: This section merely declares the pre-existing law--that
assumption of risk and contributory negligence are defenses to causes
of action grounded on dangerous condltions of public property.
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Axticle 3. Liability of Public Emplcoyees

840. Except as provided in this srticle, no purlic employee is
personally liable for injury caused by a condition of public property
vhere such condition exists because of any act or omigsion of such
employee within the scope of his employment. The lisbility established
by this artiele ie subject to ary immunity of the public employee

provided by statute.

Note: Government Code Section 1953 has provided the exelusive basis
for the 1iabllity of public officers and employees for dangerous conditions
of public property since its enactment in 1919. This article supersedes
Section 1953 end the provisions of that section that restriect liebility
to the conditions set forth therein are carried forward, in substance,
in this section. Hence, lisbility, if any, of a public employee for
a8 condition of public property must be grounded upon this article and
upon no other statute.

On the other hand, the general lisbility of public empigyees that
is described here is subject to statutory immunities from liability
that are found in other statutes such as the immunities of Artiele 1
of this chapter and the ilmmunities found in Article 2 of Chapter 1.




Sec, ud.l
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840.2. Subject to the same defenses that are available under
Section B35.6, an employee E% a.public entity is perscnally liable for
Enjury ;éuéed by a dangerous conditioﬁ'of public prope;ty if the
plaintiff establishes that the property of the public entity was in a
dangerous condition at the time of the injury, that the injury was
proximately caused by the dangerous condition, that the dangerous condi-
ticn created a remasonably foreaeeable risk of the kind of injury which
was incurred, that no adequate measures were taken to protect against
that risk, and that either:

{a) The dangerous condition was directly attributable wholly or
in substantilal part to s negligent or wrongful act of the employee
and the employee had the authority and the means immediately availlable
to take altermative actlon which would not have created the dangercus
condition; or

(b) The employee had the suthority and 1t was his responsibility
to take adequate nmeasures to protect against the dangercus condition
at the expense of the public entity and the means for doing so were
immediately available to him, and he bad actual or constructive notice
of the dangerous condition under Section 840.% a sufficient time prior
to the injury to have taken meassures to protect against the dangerous
conditlon.

Note: Subdivision (a) of this section subjects a public employee
to lisbility for injuries caused by conditions which he has negligently
created. The cases that have arisen under Government Jode Section 1953
are in conflict upon the guestion whether public employess are subject
to such liabllity; although the mors recent authority seems to indicate
thet they are not.

Under this section, a public employee who has negligently created
a dangerous condition may not be held liable for injuries csused
thereby if someone other than the employee bas taken adequate measures

to protect against the condition. For example, if an employee
through negligence creates & dasngerous condition in a street, the
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employee may not be held liable to an automoblle passenger who is
injured when the auto strikes the condition if the entity has placed
lighte, warnings or barriers sufficient to prevent injury to careful
motorists, even though the defense of contributory negligence may not
be available agalnst the passenger.

Subdivision (b) is comparable to Government Code Section 1953.
However, unlike Section 1953, this section dces not leave the question
of notice 4o judicial construction. The requisite conditions for
notice are stated in Section 8L40.4.

Under this sectlon a public employee may not be held liable for
injuries caused by a dangerous condition of public property if 1t was
not reasonably foreseeable thkat the particular type of injury incurred
would occur. There is no simllsr provision in Section 1953. BSee the
note under Section 835.
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840.4, (a) A public employee had actual notice of a dangerous
condition within the meaning of Section 840.2 if he had actual personal
knowledge of the existence of the condition and knew or should have
known of its dangercus character.

(b) Subject to subdivision (c) of this section, a public employee
had constructive notice of 2 dangerous condition within the meaning
of Section 840.2 only if the plairtiff establishes that (1) the public
employee had the authority and it was his responsibility as a public
employee to inspect the property of the public entity or to see
thaet inspectione were made to determine whether dangerous conditions
existed in the public property, (2) that the means for making such
inspections or for seeing that such inspections were made were
immediately available to the public employee, and (3) the dangerous
condition bad existed for such a period of time snd was of such an
obvrious nature that the public employee, in the exercise of his
authority and responsibility with due care, should have dlscovered
the condition and ite dangerous character.

(2} Notwithstanding subdivision (b) of this section, a public
employee did not have coﬁstructive uotice of a dangerous condition
within the meaning of Secticn S540.2 if he establishes either:

(1) The existence of the condition and its dangerous character
would not have been discovered by an inspection system that was
reasonably adequate within the meaning of Section 835.2 (c); or

(2) The public employee, in the exercise of his authority and
responsibllity as a public employee, meintained such an inspection
system with due care and did not discover the condition.

Note: This section prescribes the conditions under which g public

empioyee may be charged with notice of a dangerous condition. See the
discussion under Section 835.2.
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840.6. () A public employee is not liable under Section 840.2 (a) for
injury caused by a dangercus condition of public property if he establishes
that the act or omission thet created the condition was not unreascnable.
The reasonableness of the act or omission that created the condition shall
be determined by welghing the probability and gravity of potential injury
to persons and property foreseeably exposed to the risk of injury sgainst
the practicability and cost of taking alternative action that would noct
cregte the risk of injury or protecting agalnst the risk of injury.

(b) A public employee is not liable under Section 84%0.4 (b) for
injury caused by a dangercus condition of public property if he establishes
that the action {aken to protect against the risk of injury created by the
conditlion or the failure to take such action was not unreasonable. The
reasonableness of the inaction or action shall he determined by taking
into consideraticn the time and opportunity the public employee had to
take action and by weighing the probability and gravity of potential
injury to persons and property foreseeably exposed to the risk of injury
against the practicability and cost of protecting against the risk of

such injury.

Note: This section mskes available to & public employee a defenae
similer to that given public entities by Section 835.6. See the note to
that section.
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BL5.

Chapter 3. Police and Correctional Activities

845, Except as otherwise provided in Section 815.6, neither a
public entity nor a public employee is liable for failure to establish
a police department or otherwise provide police protection service or,
if police protecticon service 1s provided, for fallure to provide suf-

ficient police protection service.

Note: This section grants a general immmnity for failure
to provide police protection or for failure to provide enough
police protection. Whether police protection should be provided
at all, and the extent to which it should be provided, are
political decisicns which are committed to the policy-making
officisls of govermment. To permlt review of these decisions
by Judges and juries would remove the ultimate decision-making
authority from those politically responsible for making the
decisions. The immunity provided by thls section 1s subject,
however, to Section 815.6 which requires a public entity to
exerclise reasonable diligence to comply with a mandatory duty.
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845.2, Except as otherwise provided in Section 815.6
and in Chapter 2 (commencing with Section 830), neither a
public entity nor a public employee is liable for failure
to provide a jail, detention:. or correctional facility or,
if such facility is provided; for failure to provide sufficient

equipment, personnel or facilities therein,

Note: This section grants an immunity for fallure to provide a
Jeil, detention or correctional facility or for failure to provide
sufficient equipment, personnel or facllitiee therein, This immunity
is Justified on the same ground as the immnity provided by Section 845.
The immunity provided by this section is subject, however, to Section
815.6 which requires a public entity to edercise reasonable diligence to
comply with a mandstory duty and to Chapter 2 which relates to limbility
for dangercus conditions of public property.
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845.4. A public employee is liable for injury proximately
caused by his interference with any right of an inmate of a
jail, detention or correctional facility to obtain a judicial
determination or review of the legality of his confinement

only if such interference is intentional and unjustifiable.

Note: This section makes clear that liability exists for
the intentional and unjustifiable interference with a basic
legal right--the right of a person confined involuntarily to
seek redress in the courts.
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845.6. Notwithstanding Section 815.6, neither a public
entity nor an employee of a public entity is liable for injury
proximately caused by the failure of the employee to furnish
or obtain medical care for a prisoner in his custody unless he
knows or has reason to know that the priscner is in need of
immediate medical care and he fails to take reasonable action

to see that the prisoner receives such medical care,

Note: This section limite the duty to provide medical care for
priscners to cases where there is actuel or constructive knowledge that
the prisoner is in need of immediate medical care. The standards of
medlcal care to be provided to prisoners involve basic governmental
policy that should not be subject to review in tort suits for damsges.
The immnity from liability for damages that is provided by this section
exists even where some other statute might be construed to impose &
mandatory duty to provide medical care to prisoners under other circum-
gtances. In cases where another statute is so0 construed, the prisoner
is left 4o the other remediles provided by law to compel public employees
to perform thelr duties.
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845,8. FNeither a public entity nor a public employee is liable for:
(a) Any injury caused by negligence in determining whether a prisoner
should be paroled or released or in determining the terms and conditions
of hig parole or release.

(b) Any injury caused by an escaping or escaped priscner.

Note: The nature of the precautions necessary to prevent escape.
of prisoners and the extent of the freedom that must be accorded to
prisoners for rehabilitative purposes are matters that should be
determined by the proper public officials unfettered by any fear that
their decisione may result in liability.
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~Chapter k. Fire Protection

850, Noththstandmg Section 815. 6 ne:.ther a public
entity nor a public em;:loyee is liable for fallure to establish
a fire department or etherwise to pronde fire prateuticn :

service.

Sections 850; 850.2 and B50. h wide for e ‘bmd. :Emmity
; Vtyfa;- m:.ries resulting m mmeeﬁunﬁit.h tirapmtection
service.

- Sections 850 and 650.2 pravide an. absolute m:nity from Mebility
for injury resulting from failure to provide fire protection ar from
failure to provide enough persosnel, squipmest or other fire protevtion
fecilities. Whether fire protection should be p;w&&eé et all, and the
extent to which'fire protection should be provided, are political
decisions which are comiitbed o the policy-making efficials of govern-

- ment. 7To permit review of these decisions by jSudges snd Juries would

_ remove the ultimate deciaim-m antmitr fm *bhese p&litie&lhr
responsible for mk:lng the decisions. =

Section B50.4 provides for absslute lumumity fm liabiliﬁ? for

injury caused in fighting fires (other then from negligent operation
of motor vehicles) or from failure to preperiy mintaln fire protection
equipment or facilities. There are adejuate ingentives to cm.reﬁ:l o
maintesance of fire. equipment vithout imposing tort mmm and
firemen should not be deterved from any sction. they may desire to take
in combating fires by a fear that mbmtrmm medifa Jury
‘ believes suchk a.cticn t0 be- unrea.sonable., -
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| 850.2. Honwithstand1ng Seetlon 815 6, neither a public
entity that has un&ertakan ﬁa,prﬂvide fin:'preteetioﬁ' erviep,




850.4

850 he Notwithstanding Section'SlS 6. neither‘a public
entlty, ner a public employae acting 1n %he seope of his
employment, 18 1iable fnr any 1n3ur? resulting from
jcanditnan c£ fira protactien or: fira fzghbxng quipmant

?_:or facllities er, axGEp$ aa provided_inlArticls_l (Gﬁmmencingf S




850.6

850 6 Whenever a publlc entlty, pursuant to a call for

'= ass1stance from another ~public entity, provides\firﬁ pratec-:~

.ftion or flre fighting 5 £;?ﬁe eutslde of theiarea regulﬁrly

'-served and prataated by the puhii¢ entiﬁy §r§v1ding_such

"sar¥1ce, the public ensity?pﬁovidﬁng suah‘\af?ieﬁ ia lihble

S f*ffar any inﬂury far uhich liabil;ty is-zmpésed by'aﬂ.tuae

_ ‘jfjlcauaad by 11:3 act gr cmis*sian m‘ the act. o cmissi.tm of’ 1ts.

',Tf;assistance.; ff31°
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850.8

850.8. A public employee acting in the scope of his
employment may transport or arrénge‘for the transportation
of any person injured by a fire, or by a firé proﬁecpion
operation' to a physiéianrand sﬁrgeon or hospital if the
1n3ured perscn does not . obgect to such transportatlon. g
Neither the publlc entlty nér the publlc emplayee is liahle
for any injury sustalned bv the injureﬂ persen as a result of
or in connection Wlth sueh transportation or fcr any medleal
ambulance or hospztal bills incurred by ur 1n behalf of the
1n3ured person’ or for any otherr&amagesranlesa such injury or
damages are proximately caused by the wilful m1aeaaduot of the
publlc emplo#ee.‘- ' ‘

Notes This section is based on Section 1957 of the
Government Code which provides a similar immunity to fire-
fighting personnel for transporting persons injured by a
fire or by a flre protection operation. _ L
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855

Chapter 5. Medical, Hospital and Public Health Activities

855, (a} A4 public entity that operates or meintains any medical
facility that is subject to regulation by the State Department of Public
Health or the State Department of Mental Hygiene is 1imsble for injury
proximately caused by the failure of the public entity to provide
adequate or sufficient eguipment, personnel or facllities required by any
statute or any regulation of the State Department of Public Health or the
State Department of Mental Hygiene prescribing minimum standards for eguip-
ment, personnel or facllities, unless the public entity establishes that it
exercised reasonable diligence to comply with the applicable statute or
regulation.

{b) A public entity that cperates or maintains any medicel facility
thet is not subject to regulation by the State Department of Public Health
or the State Department of Mental Hygiene is Iiable for injury proximately
coaused Ly the failure of the public entity to provide adequate or
sufficient equipment, personnel or facilities substantially equivalent to
those reguired by any statute or any regulation of the Siate Department of
Public Health or the State Department of Mental Hygiene prescribing mindmum
standards for equipment, personnel or facilities applicable to a public
medical facility of the same character and class, unless the public entity
establishes that it exercised reasonable diligence to conform with such

minimum standards.
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855

{c) HNothing in this section confers authority upon, or augments the
authority of, the State Department of Public Health or the State Department
of Mental Hygiene to adopt, administer or enforce any regulation. Any
regulation establishing minimum standards for equipment, personnel or
facilities in any medical facility operated or maintained by a public
entity, to be effective, must he within the scope of authority conferred

end in sccordance with the standards prescribed by cther provisions of law.

Note: This section imposes liability upon a public entity operating
or maintaining medical facilities where the public entity fails to comply
with applicable minimum stapdards for equipment, perscnnel or facilities,
unless the public entity establishes that it exercised reascnable diligence
to comply. The minimum standards for equipment, personnel or facilities
may be established by statute or by regulations promulgated by the State
Department of Public Health or the State Department of Mental Hygiene.

This section grants no authority to adopt or enforce regulations; such

authority must be granted by scme other statute, Parauraph (c), sc
providing, is based on Section 11373 of the Government Code,
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855.2

855.2. A public employee is liable for any injury proximately caused
by his interference with any right of an inmate of a medical facility
operated or maintained by a putlic entity to cbtain judicial review of
the legality of his confinement only if such interference is intentional

and unjustifiable.

Note: This section, like Section 845.h, makes clear that liability
exists for the intentional arnd unjustifiable interference with a basic
lepal right--the right to obtain judicial review of the legality of
confinement .
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855.4. DNeither a public entity nor a public employee is liable for
failure to admit a person to a medical facility operated or maintained by
the public entity unless the public entity or the public employee is legally

required to admit the perscn and negligently or wrongfully fails to do so.

Note: This section provides that neither a public entity nor a public
employee is liable for failure to admit a person to a public medical facility
unlesg a legal duty to admit exists and the public entity or public employee
negligently or wrongfully fails to perform the legal duty.
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Sec. 855.6

855.6. {a) As used in this section, “mental illness or addiction"
means mental illness, mental disorder bordering on mental illness, mental
deficlency, epilepsy, habit forming drug addiction, narcotic drug
addiction, dipsomania or inebriety, sexusl psychopathy, or such mental
abnormality as to evidence utter lack of power to control sexual impulses.

(b) Neither a public entity nor a public employee acting within the
scope of his employment is liable for injury resulting from:

(1) Diagnosing that a person is afflicted with mental iliness or
addiction.

(2) Prescribing for mental illness or addiction.

(3) Determining whether to confine a person for mental illness
or addliction.

(4) Determining the terms and conditions of confinement for mental
illness or addieticon in a medical facllity operated or maintained by =
public entity.

(5) Determining whether to parcle or release a person from confinement
for mental illness or addietion in a medical £acility operated or maintained
by a public entity.

(¢) A public employee is liable for injury proximately caused by
hie negligent or wrongful act or cmiselon:

(1) In administering or failing to administer any treatment
prescribed for mental illness or addiction.

(2) In carrying out or failing to carry out a determinstion, mede
by a person authorized to make such determination, to confine or not to
confine a person for mental illness or addiction.

(3) In carrying out or failing to carry out the terms or conditions of
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Sec. 855.6

confinement for mental illness or addiection in a medicel facility operated
or maintained by a public entity.

(4) In carrying out or falling to carry out a determination, made
by a perscn authorized to make such determination, to parcle or release
& person from confinement for mental illness or addiction in a medical
facility operated or maintained by & public entity.

{d) Neither a public entity nor an employee of a public entity
is liable for carrying out with due care:

(1) The treatment prescribed for mental illness or addiction.

(2) A determination, wade by a person authorized to make such
determination, to confine or not to confirne a person for mental
iliness or addiction.

{3) The terms and conditions of confinement for mental illness or
addiction in a medical facility operated or maintained by the public
entity.

(4) A determination, made by a person authorized to make such
determination, to parcle or release a person from confinement for mental
illness or addiction in & medical facility operated or meintained by
the public entity.

Note: This section declares an immunity from liability for
diagnosing or prescribing treatment for certain mental or emotional
eonditions for which a person may be committed to a public hospital
under the provisions of Welfare and Institutions Code Sections 5000
et seg. and 5100 et seq. (mental illness), 5075 et seq. (mental
disorder bordering on mental illness), 5250 et seq. (mental deficiency),
5300 et seg. (epilepsy)}, 5350 (narcotic drug addiction}, 5400 (habit
forming drug addiction or dipsomanic or inebriety), 5500 (sexual psycho-
pathy), and 5600 (such mental abnormelity as to evidence utter lack
of power to control sexuasl impulses). The section also provides immnity
for determining whether to confine a person for such conditlons, for
determining the terms and conditions of any such confinement, and for

determining whether to parole or release a person from confinement
for such conditions. Diagnosis and treatment of the specified
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Sec. 855.6

conditions, and determination of the terms and conditions of confinement
therefor, necessarily involve a very high degree of discretion because of
inexact knowledge regarding such conditions.

The section also declares an immunity from liability for carrying
out with due care the discretionary determinations that are made.
Liability may be imposed, however, for failure to use reasonable care in
carrying out whatever determination has been made, for the act or omlssion
causing injury in this case would be a departure from a defined and
recognized standsrd of care.
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855.8

855.8, (a) Nelther a public entity nor a public employee is liable
for an injury resulting from the performance or failure te perform any
act relating to the prevention or control of disease if the decision
whether the act was or wes not to be performed was the result of the
exercise of discretion vested in the public entity or the public employee,
whether or not such discretion be abused.
(b) Except as ctherwise provided in Sectitns-821.2, 82L.4k, 821.6 and 856,
a public employee is liable for an injury proximately caused by his
negligent or wrongful act or cmission in performing or failing to perform
any act relating to the prevention or control of disease that he was

required by lsw to perform.

Note: This section declares a specific rule of discretionary immunity
for acts or cmissions relating to the prevention or control of disease.
The section makes clear, however, that liability may be ilmposed for the
negligent or wrongful breach of a legal duty relating to the preventicn
or control of disease, except for acts or omissions connected with inspection
or licensing duties.
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856. Nothwithstanding Section 815.6, except for an examination or
diagnosis for the purpose of treatment, neither a public entity nor a
public employee is liable for injury caused by the failure to make a
physical or health examination, or to make an adequate physical or health
examingtion of any person for the purpose of determining whether such
person has a disease or physical condition that would constitute a hazard

to the health or safety of himself or others.

Note: This section declares an immunity that has been recognized by
the New York courts in the absgence of statute. It grants an imunity for
failure to perform adequately public heglth examinations, such as public
tuberculosis examinations, physical examinations to determine the
qualifications of bhoxers and cother athletes, and eye examinaticns for
vehicle operator applicants. It does not apply to examinations for the
purpose of treatment such as are made in doctors! offices and public
hospitals. In those situations, the ordinary rules of lisbility would

apply.

The immunity provided by this section relates only to the "adequacy"
of the examinatiom; the section does not provide immmity, for exemple,
vhere a public employee negligently injures a person while make an
examination.
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895

Chapter 21. Tort Liability Under Agreements Between Public

Entities

895. As used in this chapter "agreement" means a joint
powers agreement entered into pursuant to Chapter 5 {commencing
with Section 6500) of Division 7 to Title 1 of the Govermment
Code, an agreement to transfer the functions of a public
entity or an officer thereof to another public entity pursuant
to Part 2 (commencing with Section 51300) of Division 1 of
Title 5 of the Govermnment Code, and any other agreement under
which a public entity undertakes to perform any function,
service or act with or for any other public entity or officer
thereof with its consent, whether such agreement is expressed
by resclution, contract, ordinance or in any other manner

provided by law.

Note: This section provides a broad definition of the
word "agreement."
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895.2

895.2., Whenever any public entities enter into an
agreement, they are Jointly and severally liable upon any
liability which is imposed by any law cther than this
chapter upon any one of the entities or upon any agency or
entity created by the agreement for damages caused by a
negligent or wrongful act or omission occurring in the

performance of such agreement.

Note: This section makes each of the public entities
that are parties to an agreement jointly and severally liable
to the injured party for any torts that may occur in the per-
formance of the agreement for which any one of the entities,
or an agency created by the agreement, is otherwise made
liable by law.
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895.4

895.4, As part of any agreement, the public entities
may provide for contribution or indemnification ﬁy any or
all of the public entities that are parties to the agreement
upon any liability arising out of the performance of the

agreement.,

Note: This section permits public entities that are
parties to an agreement to allocate the ultimate financial
responsibility among themselves in whatever manner seens
most desirable to them. The section does not affect the
right of the injured person to recover the full amount of
his damages from any one of the public entities under Section

895.2,
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895.6

- 895.6. TUnless the public entities that are parties to
an agreement otherwise provide in the agreement; if a public
entity is held liable upon any judgment for damages caused
by a negligent or wrongful act or omission occurring in the
performance of the agreement and pays in excess of its pro
rata share in satisfaction of such judgment; such public
entity is entitled to contribution from each of the other
public entities that are parties to the agreement. The pro
rata share of each public entity is determined by dividing
the total amount of the judgment by the number of publie
entities that are parties to the agreement. The right of
contribution is limited to the amount paid in satisfaction
of the judgment in excess of the pro rata share of the public
entity so paying. No other public entity may be compelled to

make contribution beyond its own pro rata share of the entire

Judgment .

) Kote: Where an agreement between governmental entities
fails to spec1fy_how thg responsibility for tort ligbility is to
be allocated, this section requires each agency to contribute a
prorata share of amount of any Judgment based on a tort that occurs
in the performance of the agreement. Where it would not be
appropriate to determine contributions according to the formula
gﬁgvggg ;gogﬁgs Segﬁign,fthilpublic entities may by agreement

ethod o© i ibili

Tiebilitarovaer method 89§.h?catlng responsibility for tort
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895.8

895.8, This chapter applies to any agreement between
public entities, whether entered into before or after the

effective date of this chapter.

Hote: This section makes this chapter apply to agreements
made before its effective date. Thus, for example, where exist-
ing agreements do not contain any provision indicating which
public entity is to bear the ultimate financizl burden, this
chapter will provide appropriate rules governing contributicn.
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