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. Memorandum No. 73(1962) 

Subject: Study No. 52(L) - Sovereign Tnmvn1 ty (F'mMDg JIldpents 
with Bonds) 

Attacbed as E:Kh1bit I (pirIk pages) is an extract frcm the report of 

the State Bar Committee on Sovereign I!!II!nn1t:y. A ~tter from the office of 

the Los Angeles County Couns~ commenting on the Commission's reoon-endation 

rel&t1ng to funding JudsmeDtS with bonds is attached as lIlIhibit II to 

Memorandum No. 65 (1962). 

Attached, also, is a COpy' of the CoDra1ssion's tentative rec~ndation 

and dratt statute. 

TIle Los Angeles County couns~ has made no specific COIIIIIe!lts with 

respect to the CoDIa1ssion's reCOllllDendation, but has indicated agreeIDIInt with 

the Comm1ssion Oil tile principle of pl'OV1d1ns broad autbority for 10cU public 

entities to fund Jl1dSlM"'ts with bonds. 

The state Bar ColJID1ttee has several susgestions and cQllllM!1Xts to make 

with respect to the Commission's recQlllllletldat1on: 

(1) As indicated in the first paragraph of the attacbed Exhibit, the 

state Bar susgests that fnnding j'liIgmentS with bonds should be resorted to 

only in extreme emergencies when no other lII88.IlS are available to the entity 

to satisty the indebtedness. Since the statute is intended to grant broad 

authority to locU public entities, the staff sussests that the statute not 

be .11m1ted to the exercise of such authority only in cases of extreuae 

emergency. The statutory provisions for decision by the sovern1ns board of 

the l.ocal public enUty, an open hearing on the merits of iSS\lins bonds, and 
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a vote requiring a tiro-thirds majority of the electorate of the teJdng 

entit7 are all. sui'ficient protection aga:l'lflt abuse of the authority vested 

in the public entity. 

(2) '!'he State Bar COlD!Il1ttee suggests that the authority to pay interest 

on bonds be restricted to a semi-annual i'lterest pa;yment. While most bcmding 

authorizations provide for the ~nt of interest at a Sem1-SnDlla] rate, 

the ste.tf' suggests that the Commission's statute not be so l1mi ted for the 

reasons indicated above, namely, that the statute is intelIded to grant broad 

authority for the issuance of bonds aDd it is probable that a local public 

entity Yill exercise its authority in accord with normal bonding practices. 

In this regard, it should be noted also that the interest rate ~ 7 percent 

provided in the Commission's reOOlllllended statute is greater than the nomal 

five or six percent provided in other general bonding authorizations. 'I'h1s 

lucrative rate of interest might be suf'fic1ent to add salability to bODis 

which provide for interest pe.yment oDly at an ann"al rather than a semi-

ennnsl rate. 

(3) 'l'he State Bar Colmnittee suggests that the statute make clear that 

incidental expenses connected with the bond issue be pa;yable from the 

proceeds ~ the bond issue so that the authority to incur indebtedness is not 

limited to the principal amount of the outstanding judgment. The staff' 

intended to acCOlllpliah this same result by omitting the word "principal" in 

subdivision (c) of Section 742.6. In uy event, to make this clear, the 

staff' suggests that the following be added to subdivision (c) of Section 742.6: 

", which BIIIDUIlt IIIBiY include legal or other fees incidental to or connected 

with the authorization, issuance and sale of the bonds, including the costs 

of printing thereof." This language is adopted from Gove1'!llllllnt Code Section 

43610.1. 
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(4) ~ stA.te :&l,r ColIImittee Suggestll tila.t the statute 1Il8ke cl.ear 

that the cl.erk o~ secretary of the loca.l taxillg entity need not personally 

sign the boDd coupon'). Althoush this ir. t.he probable effect of the secoDd 

sentence of SecU"" 742.~3 as drafted, tb~ r.~sff' euggests in accord with ' 

the state Ear C,)JTm:~.'Gtee that the matter be l1lIl.ile cl.ear. Accordingly, the 

staff suggests tiln.t i;he secoDd sen'tP.D.ce of Section 742.13 be revised to read 

as follows: "AJJ F~gn!l.ture on the bonds all! the bond coupons, except the 

countersignature c~ the cl.erk or secretary on the bonds, may be printed, 

lithographed or e~raved." (With respect to the specific means of 
• 

reproduction, several recent statutes have used the laDguege '~ be made by 

fa.cs1lll11e" to avoid restricting the means of reproduction.) 

(5) The State Bar ColIImittee questions the distinction between "city" 

a1ld "1IIlllic1pality" as used in Section 742.6. As "the CoIIIIII1ss1on will recall, 

the seCOlld paragraph of this section is a stands .... d boiler plate clause 

frequently used in IIIBll.Y special acts relating to the iS8UBJlC8 of bonds. 

Moreover, it seems clear that "lIIWlicipali1;y" .IDB¥ have a broader meaning than 

"city." (See,!:i:.' Black's law Dictionary, pqes l2l2-15, especially 

"1IIUl1c1pal.ity" on page 1215.) Accordingly, the staff suggests no cbaD8e in 

this section. 

(6) The state Bar COIlIDittee reCOllllllends that the statute make cl.ear that 

the legal. :1IIveS'tulent clause in Section 742.6 sllould not be construed to be in 

derogation of the prudent :1IIvestor rule enunciated in Civil Code Section 2261 

In this regard, the staff believes that DO change is needed in the present 

statute since the language of Section 2261 cl.early overrides any provision 

in any statute authorizil:lg the investment of tl'llst fuDis in particular 

operations. Although prior to 1943, Callfornia was among the states adhering 
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to the "legal list" or "Massachusetts rule" relat1Dg to legal 1lw'estments, 

it is clear that this is no J.onser the rule and that the prudent 1lw'estor 

criterion 'WOUld be appl.icable to &XlY statuto17 authority relat1Dg to legal 

investment. Accordingly, the staff recOllllleDds against the inclusion o£ this 

unnecesslU'7 provision. (It ma;y be noted also that numerous spec1al acts 

1ncorporat1Dg the staDdard boUer plate 1I1'lestDent clause as used in the 

draft statute !lave been enacted since 1943 without apparent necessity for 

a clarification o£ the prudent 1I1'lestor rule as susgested by the State Bar 

CODIIII1 ttee. ) 

(7) The state Bar CclIID1ttee susgests that the statute make clear that 

the provisions for the issuance and sale of bonds be restricted to the 

p&1IIIeIlt o£ Judgments, that is, restricted to the purpose for which the bonds 

vere issued and sold. The staff believes that this is a valid criticism o£ 

the present draft and susgests that the substance of Government Code Section 

43628 be added as a second sentence to Section 742.18 in the draft statute 

to read as follows: "'!be proceeds from the sale o£ bonds . issued pursuant 

to the article shall not be used for &XlY purpose other than the purpose 

stated in the resolution authorizing the issuance of such bonds." 

(8) The State Bar Committee reconmends the addition of statuto17 

Jangnege .imi Jar to Government Code Section 43630 with respect to the voilling 

of unsold boDds. This 'WOUld seem to be a desirable addition to the statute 

if only for the reason that it normall;y appears in 'bonding statutes simiJar 

to that proposed by the Commission. Accoril1ngly, the staff suggests in the 

alternative either (1) to add. the following language to Section 742.10, or 

(2) to add. a DeY section, Section 742.19. contafning the foJ.lov1ng language: 
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The board f1IIq by two-thirds vote of all its melIiIers 

declare that no part of the bond issue remaining unsold shall 

be issued or sold. When the resolution takes effect, the 

boDds described in the resolution which remain unsold are 

voided. 

No other cOllllle!1ts on this statute have been received. 

Respectfully submitted, 

Jon n. Smock 
Assistant counsel 
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EXHIBIT I 

EXTRACT 

from 

SECOND R:e:FOIIT bF·. 
. .. ... ;.. - . .,. -

STATE BAR COMtm'TEE ON SOVmEIGN. DIMIJNITY 

. (Meeting of Sept~ber 20, 1962) 

2. FUmING JlllXll0lTS AGl\INSl' LOCAL PUBLIC 
. . -."1.· 

JiM'ITIES WITH BONDS 
,. 

Becailee of. the frequent improbability of two-t~il"de of -t;he .electorate Voting 

in favor of a bond iElsue) With its consequent .tax increase,. t.o pa.y. an outstanding 

judgment and because thedisc:retiQIlaI"Y 8.llthorityconfarred by the propoeed .draft , . 

statute may militate againstpublii:. entities providing wurance ~net tort . 

liabilities, the Sectionwaa Qfthe view that "fundirig jUdgment indeOtednese by 

bonds should be resorted to only in extreme emeigenCies and. when ~o other means 

. are IWailab-le to the entity to ~atisfy. the judgment orjul'igmenta. 

It itl not~d tbatthe draft statuj;e appears to have been adapted in part . , 

from Govel'llll\Snt COde Sections 4360Q .et seq .andGovSl'llll\Snt Cbqe Sections 43720 

et seq~ Both of theae Acts provide for thep~t OftnteI'est on bonds seini. 

annua.lly.The,Section questi~sth.e advisability in Section 742.6 of authoriZing . . . ~ . . 

the 'payment of interest l\IUlually • 

. It should be made clear that the bopded ipdebt~eas tobeincurred should 

besufi'icient not onlytopaY·,aIlyjud.gmel)ts against the IGcal t~ng entity but 
.. ., . 

siso to pay legal fees, .costs of prt.D.tirig and' other expenses 1D.curred in 

connection with the issuance of the' bonds. In this cOllDectlon see Government 

Code Section 43610.1. 
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Section 742.13 provides in part: "all signatures except that of the Clerk 

ox Secretary on the bonds may beprinted~ lithographed, or engraved". Although 

reference is made therein to bonds it is not clear whether the Clerk or the 

Secretary would have to personally sign all coupons attached t~ the bonds. The 

Section accordingly recommends that there be added a1'ter the above quoted 

sentence the following; 

"The. si~ture ofth~Clerk or ,the.Secretil.ryon ,the 

coupons maybe' printed,' lithographed or engraved". 

In the last line of Section 742.16 it is noted tilat reference 1smade to 

, the ''bonds of c,ities *** 'or 'municipal:(ties, of the, State". ' !s tPereany 

difference between a city' and a municipality1 
, ' 

In the sSJI!eSection 742.16 where reference is made to the bonds being 

"legal investments for ali t:tuSt funds", the Section recOIIIIII6nds that the 

legislative history make it olear tiuit this is riot ip.teilded as anY abrogation of 
• _. _', 1 .-

. . '. . 

the "prudent man rule" inGiv1l Code Section 226L 

There should be added to the draft; statute a. seot:\.on,specifically r~stricting 

the use of the proceeds of the sale oi",such bOilds to the pqrpose expressed in ,the 

~sol~ion, (Section 742.6) .In this cOill;leci:i.an;. att~ntion is invited to 

Gove:rnmeut Code Section 43628 as a: convelli~t.form~ 

It is also recoinmended thatprov1sion 'Oe' made for the voiding of unsold 

bonds; In this connection see, Government Code Seotion 43630. 

. 
. ' 
~ .. 

~.' . 

• 1,' ,"_, •• ', 
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CALIFOBNIA 'UI.W REVISION COMMISSION 
School of Law 

Stanford University 
Stanford, California 

TENTATIVE RECOMMENDATION 

of the 

CALIFORNIA 'UI.W REVISION ca!MISSION 

relating to 

FlINDING .1UIlClMl!:NTS AGAINST LOCAL PUlILIC EN'l'I'l'IES WITH BONDS 

NOTl!:; This 18 a tentative ~~tion prepared by the CaUforn:1a 

Law Revision Commission. It is not a final reCOllllDendation and the Commissic:c 

should not be considered as baYing made a reCOllllllendation on a particular 

subJect until the final recommendation of the Commission on that subject 

has been subJDitted to the Legislature. Th1s material is being distributed 

at this t1me for the purpose of obtaining suggestions and cOllllllents from the 

recipients and is not to be used for allY other purpose. 
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TENTATIVE RECOMMENDATION 

of the 

CALIFORNIA LAW REVISION COMMISSION 

relating to 

August ~, ~962 

FUNDIHG JL'llGMENTS AGAINS'l' LOCAL PUELIC EliTl'l'IES wn'i:1 BONDS 

The expansion of tort liability of governmental entities 

makes it imperative to provide governmental entities with means 

to minimize the disruptive effect of une~ctedly large Judgments. 

Certain governmental entities in California have long been authorized 

to issue bonds to raise funds to pay tort judgments. The City of Los 

Angeles issued bonds to fund a liability of almost six million dollars 

incurred in the St. Francis Dam disaster of the late 1920' s. The City 

~ Long Beach issued bonds to obtain funds to pay Judgments in excess 

of $370,000 that resulted when a platform leading to the entrance to 

the municipal auditorium collapsed under the weight of a crowd of 

people in 1914. That these cities were able to fund their tort 

Uabilities with bonds enabled them to meet these obligations without 

seriously disrupting their financial structures. 

The Law Revision COIIlDIission recommends that similar authority be 

extended to all other public entities that levy taxes or assessments 

and thus have the power to raise the revenues to discharge a bonded 

indebtedness. Inasmuch as the exercise of this power may result in 

the imposition of taxes to discharge the bonded indebtedness, the power 

should be exercised only when two-thirds of the voters, voting at an 
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c election called for that purpose, authorize the public entity to issue 

the bonds. 

The Commission's recommendation would be effectuated by enactment 

of the following measure: 

An act to add Article 6 (collllll.encing with Section 742.1) to Ch!Wter 2 of 

Division 3.5 of Title 1 of the Government Code, relating to ~tndjng 

judgments against local publiC entities with bonds. 

The peopJ.e of the State of California do enact as follows: 

SECTION 1. Article 6 (commencing with Section 742.1) is added to 

Chapter 2 of DiviSion 3.5 of Title 1 of the Government Code, to read: 

Article 6. Funding Judgments Against Local Public Entities 
with Bonds 

742.1. As used in this article: 

(a) "Board" means the governing body of a local taxing entity. 

(b) "Local taxing entity" means a local public entity that has 

the power to levy ad valorem taxes or assessments upon property within 

the territory of the entity. 

742.2. Whenever the board deems it necessary for the local taxing 

entity to incur a bonded indebtedness to fund all or any portion of an 

outstanding judgment against the entity, it shall by resolution state: 

(a) 

(b) 

( c) 

The necessity for the indebtedness. 

The purpose for which the proposed debt is to be incurred. 

The amount of the proposed debt. 
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(d) The time and place for a hearing by the board on the question 

whether the local taxing entity should incur a bonded indebtedness to fund 

all or any portion of an outstanding judgment against the entity. 

742.3. Notice of the hearing shall be given by publication of a copy 

of the resolution pursuant to Section 6066 of this code in a newspaper of 

general circulation circulated within the local taxing entity. If there 

is no such newspaper, the resolution shall be po~ted in three public 

places in the local taxing entity for two succeeding weeks. No other 

notice of the hearing need be given. 

742.4. The copy of the resolution published or posted shall be 

accompanied by a notice subscribed by the clerk or secretary of the local 

taxing entity that: 

(a) The hearing referred to in the resolution will be had at the 

time and place specified in the resolution. 

(b) At that time and place, any perSOn interested, including 

persons owning property within the local taxing entity, will be heard 

upon the question stated in the resolution. 

742.5. At the time and place fixed for the hearing on the resolution 

or at any time and place to which the hearing is adjourned, the board 

shall proceed with the hearing. Any person interested, including persons 

owning property within the local taxing entity, may appear and present 

any matters material to the question set forth in the resolution. At the 

conclusion of the hearing, the board sball detenDine whether it is 

necessary to incur the bonded indebtedness. The board' s determination on 

the question of necessity is conclUSive. 
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742.6. After the board has made its determination pursuant 

to Section 742.5 of this article, if it deems it necessary to incur 

the bonded indebtedness, it shall by resolution state: 

(a) That it deems it necessary to incur the bonded indebtedness. 

(b) The purpose for which the bonded indebtedness will be incurred. 

(c) The amount of the debt to be incurred. 

(d) The maximum term the bonds to be issued shall run before 

maturity, which term sball not exceed 40 years. 

(e) The annual rate of interest to be paid, which rate sball 

not exceed 7 percent, :payable annually or semiannually, or in part 

annually and in part semiannually. 

(f) The proposition to be submitted to the voters. 

(g) The date of the special election of the local taxing entity 

(which may be consolidated with a general election of the local 

taxing entity) at which such proposition shall be submitted to the 

voters; the manner of holding the election and the procedure for 

voting fOl' or against the proposition. 

742.7. The resolution made pursuant to Section 742.6 of this 

article shall constitute the notice of such election and such 

resolution shall be published pursuant to Section 6066 of this code 

in a newspaper of general circulation circulated within the local 

taxing entity. If there is no such newspaper, the resolution shall 

be posted in three public places in the local taxing entity for two 

succeeding weeks. No other notice of the election need be given. 

742.8. The board sball provide for holding the election in the 

same manner as provided by law in respect to general elections of the 
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locaJ. taxing entity--so.-iar -iU>--BWl i cab] e, "'xcEll't. ao-o:tlle:nd..s p10'~ -­

in this article. 

742.9. Every elector authorized to vote in general.elections of the 

local taxing entity may vote on the proposition to authorize the bands. 

742.10-. If two-thirds or more of the votes cast upon the proposition 

at the election are in favor of incurring the bonded indebtedness, the 

board may issue the bonds at the time or times it deems proper. 

742.11. The board shall prescribe the form of the bonds. The bonds 

may be issued in denominations not to exceed $1,000 and not less than 

$100. The board shall fix, and designate in the bonds, a time and place 

for payment of the bonds. 

742.12.. The board may provide for the redemption of bonds issued 

under this article before maturity at prices determined by it. A bond 

shall not be subject to call or redemption prior to maturity unless it 

contains a recital to that effect. 

742.13. The bonds shall be signed by the presiding officer. of 

the board and counterSigned by the clerk or .secretary of 'the local taxing 

entity, and the coupons shall be signed by the clerk or secretary. 

All signatures except that of the clerk or secretary on the bonds may 

be printed, lithographed or engraved. If any officer whose signature 

appears on the bonds or coupons ceases to be such officer before the 

delivery ot the bonds, his signature is as effective as if he had 

remained in office. 

742.14. The local taxing entity may sell the bonds at the times 

or 'in the manner the board deems to be to the public interest. The 

bonds shall be sold on sealed proposals to the highest bidder after 
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advertising for bids by publicatiCl.'1 of notice of sale pursuant to 

f~ction 6061, not less than 10 days prior to the date of sale, in a 

n"",spaper of general circulation circulating in the local taxing 

ent:l:ty. If there is no such newspaper, the notice of sale shall 

be posted in three places in the local public entity for two succeed­

ing weeks cndi~5 not less than 10 days prior to the sale. If satis­

factory bids are received, the bonds offered for sale shall be awarded 

to the highest responsible bidder. If no bids are received or if the 

board determines tl.at the bids received are not satisfactory as to 

price or responsibility of the bidders,°the board ~y reject all bids 

received, if ~', and either readvertise or sell the bonds at private 

sale. 

742.15. ;~ action to determine the validity of bonds may be 

brought pursuant to Chapter 9 (commencing with Section 860) of Title 

10 of Pert 2 of the Code of Civil Procedure. 

742.16. Any bonds issued by any local public entity under the 

provisions of this article have the same force, value and use as bonds 

issued by any muniCipality and are exempt from all taxation within the 

state. 

Such bonds are legal investments for all trust funds, for the funds 

of all °insurance companies, bc.nl:s (bo~h eommerc~ and savings) and trust com­

panies, for the state school funds, and for any funds which ~ be invested in 

bonds of cities, counti-es, school districts, or municipalities in the State. 

°742.17 Bonds issued under this article constitute general obliga­

tions of the local taxing entity for the p~ent of both prinCipal and 
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interest of which all property in the local taxing entity subject to 

taxation by the local taxing entity or subject to ad valorem 

assessment by the local taxing entity shall be taxed or assessed 

without limitation of rate or amount. 

The board shall, at the time and in the manner provided by law 

for levying taxes or assessments, fix an ad valorem rate of tax or 

assessment sufficient to pay the principal of and interest on all 

bonds issued under this article as they become due. Such ad valorem 

taxes or assessments shall be in addition to all other taxes or 

assessments levied by the local taxing entity, and when collected 

shall be used for no purpose other than the payment of such bonds 

and the interest thereon. 

Nothing in this section shall be construed to prohibit the use 

of other revenues of the local taxing entity for the payment of 

principal and interest on bonds issued under this article. 

742.18. The authority provided in this article is in addition and 

supplementary to any other law authorizing public ent:i.ties to issue bonds 

to fund an outstanding indebtedness. 

-7-


