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Memorandum No. 1(1962} 

Subject: 1962 Annual ReportjReport on Status of 1961-63 Program 

The Commission must apprOVe its 1962 Annual Report at the January 

meeting. We plan to have page proofs of the report in your hands 

prior to the meeting. If the state Printer finds that he will be 

unable to deliver the page proofS in time for the meeting we will 

m1IIeograph the report for distribution to you prior to the meeting. 

We hope that it will not be necessary to tue any meeting time 

at the January meeting to consider the form and content of the 1962 
; 
Annual Report. The format and content 4%'. substantially the same as 

for previous reports. 

In connection with the 1962 Annual Report, your attention is 

directed to the following matters: 

(1) Report on statutes Repealed by Implication or Held 

Unconstitutional. It is sometimes difficult from the opinion of the 

court to determine whether a statute is held unconstitutional, merely 

unconstitutional in part or merely unconstitutional in its application 

in a specific case. The case of American Civil Liberties Union v. 

Board of Education, 55 Cal.2d 167, 10 Cal. Rptr. 647, 359 P.2d 45(1961) 

requires careful reading to determine the extent to which Sections 16564 

and 16565 of the Education Code are unconstitutional. Exhibit IV, 

attached, sets oat an extract from the 1962 Annual Report containing 
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the staff r S analysis of the case. You may want to read the case and 

refer to the pertinent statutes prior to the meeting so that we will 

not have to take meeting time to discuss this case unless a member of 

the CommiSSion does not agree with our analysis of the case. 

(2) Legis1e.tive History. The portion of the report relating to 

the 1961 Legislative Program of the Commission is taken from our Third 

Bound V ol\lllle. 

(3) Changes in Format of Report. Please note that the address of 

the Commission has been inserted on the caver of the report. A Special 

Committee of the National Legislative Conference made a study of the 

form of reports and suggested that certain information be included on 

the cover of reports published by governmental agencies. With the 

addition of the address on the cover, our report conforms to the 

suggestions of this committee. As a practical matter, it is desirable 

to include the address on the report. When our publications are 

listed in national checklists, our address is indicated as Sacramento 

and requests for copies of our reports are sent there u.nd nust be forwarded 

to our office at Stanford. The address is also included on the title 

page and the letter of transmittal. 

The form of the bold face and italic headings in the report 

conforms generally to the unifom fom we have adopted for use in 

our printed reports. This, for example, facilitated our use in the 

Aonual Report of the SaI:lS type used to print the Legl.slative History 

in the Third Bound VolUl:le. 

(4) List of Topics for study. The staff does not believe that 

any useful. purpose would be served by considering whether additional 
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topics should be added to the list of topics we are authorized to study 

or whether topics should be deleted from the list. Nevertheless, in 

Exhibits II and III, attached, we include information relating to 

assigned topics in case you wish information concerning them. ihe 

portion of the report requesting authority to expand the study on 

personal injury damages as separate property is in the form approved 

at the December meeting. 

S~S OF COMMISSION'S 1961-63 PROGRAM 

Exhibit I, attached, sets out the status of our 1961-63 Program. 

Note that four items on the program are now in the hands of the State 

Bar and we are awaiting their comments. These are: 

(1) The tentative recolIIIJIendation on pretrial conferences and 

discovery in eminent domain proceedings. 

(2) The tentative recommendation on hearS8¥ evidence. 

(3) The revised recC!!!!!l!eTldation on moving expenses. 

( 4) The revised recommendation on evidence in eminent domain 

proceedings. 

You are aware of our progress on the sovereign imrmm1ty study. 

We are making satisfactory progress on other items on the 1961-63 

Program (arson and personal injury damages as separate property). It 

is unlikely that we will make recommendations on other items listed in 

Exhibit I to the 1963 Legislature. 

You mB¥ find information of interest in Exhibit I and we suggest 

you examine it. 

Respectfully submitted, 
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EXHIBIT I 

STATUS OF COMMISSION'S 1961-63 PBOGRAM 

Study No. Subject 

34(L) - Uniform Rules 
of Evidence 

Hearsay Article 

Privilege 
Article 

Authentication 
Article 

Commission Progress 

Waiting for action by 
State Bar Committee 

Tentative Recommendation 
approved at September 
1961 meeting--you have 
galley proofs of the 
tentative recommendation 
and research study 

The Commission has 
considered this 
article on a number 
of occasions but has 
not approved a final 
draft of any portion 

Research study needs 
conSiderable york to 
put it in shape to send 
to the printer. 

Never conSidered by 
Commission. Closely 
related to Hearsay 
Article. 
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State Bar Committee 
Progress 

State Bar Camni ttee is 
now reviewing tentative 
recommendation. The 
Chairman states: "Con­
ceivably ai'ter Ii. study 
of these changes a joint 
meeting with the Com­
mission would not be 
necessary. In f11¥ view 
most of the proposed 
changes are not too far 
reaching in character." 

The State Bar Committee 
is making good progress 
on this article. The 
State Bar Camnittee will 
probably complete its 
work on the article 
before the Commission 
returns to consideration 
of it. 

Not yet considered by 
State Bar Committee 



Study No. 

36{L) 

Subject 

Condemnation 
Law and 
Procedure 

Commission Progress 

Moving Expenses Waiting for action 

Evidence 

by state BiIi Coiiliril tte'e 

Commission has carefully 
reviewed recommendation 
to 1961 Legislature. Has 
recommended same changes. 
This matter is being 
studied by the Senate Fact 
Finding Committee on 
Judiciary. The 1961 bill 
was referred to that 
committee for study. 

Any supplemental rec­
cI:lIlendation we wish to 
make on this topic can 
be covered in our 1963 
Annual Report. 

Waiting for action by 
State Bar Committee 

The Commission has reviewed 
its 1961 recommendation 
and made some changes in 
it. 

We will probably cover 
any supplemental 
recommendation we wish 
to make on this subject 
in our 1963 Annual 
Report. 
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State Bar Committee 
Progress 

The two sections of the 
state Bar Committee on 
Condemnation Law ana 
Procedure have studied 
this matter. We have 
not yet been advised 
as to the final decision 
of the committee. As 
soon as we are advised, 
the Commission can take 
final action on this 
and we will then be 
ready to present our 
recommendation to the 
Interim Committee. 

The state Bar Com­
mittee on Condemnation 
LEw and Procedure is 
undertaking a careful 
study of this matter. 
We anticipate that 
there will be an area 
of disagreement between 
the state Bar Committee 
and the Commission. 
We will not be able to 
take action on this 
until the State Bar 
Committee advises us 
as to the results of 
its study of the matter. 



Study No. Subject 

36(L} Pretrial 
(Continued) Conferences 

and Discovery 

Commission Progress 

!laiting for action by 

three state 'fer 
(!0IllIllJ. ttees 

Tentative Recommendation 
distributed to a dis­
tribution list of 
approximately 230 persons. 

state Bar Committee 
Progress 

state Bar Committee 
on Condemnation Law and 
Procedure is deferring 
action on this rec­
ommendation until it 

We have revised the original completes its study of 
research study and you Evidence. The Board 
have or will receive of Governors has 
a copy of the revised determined that this 
study for your files. recommendation should 

We have the research 
study set in type. 
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be reviewed by two 
additional state Bar 
Committees: the 
Committee on RUles of 
Court Procedure and 
the Committee on 
Administration of 
Justice. 
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Study No. 

46 

52(L) 

53 

57(L) 

12 

Subject 

Arson 

Sovereign 
Immunity 

Personal. 
Injury 
Damages 

Bail 

Taking Instruc­
tions to Jury 
Room 

Commission Progress 

Now under consideration 
by Commission. 

Now under ccnsideration 
by Co=ission. 

Now under consideration 
by COODission. 1962 
Annual. Report requests 
that authority in con­
nection with this study 
be expanded. 

This is deferred. We 
will not be able to make 

state Bar Committee 
Progress 

lIot referred to a 
State Bar Cacm1ttee. 

No State Bar Committee 
appointed as yet. 

a recommendation on this 
topic to the 1963 Legislature. 

This is deferred. We will not 
be able to make a recommendation 
on this topic to the 1963 
Legislature. 
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EXHIl3IT II 

The follov1ne: is an explanation of the scope of each topic now OIl 

the curreDt agenda of the Commission. Topics tbat vere disposed of 

by a recClllllflndatiOll to the 1961 legislative sessiOll are not 1ncl.uded. 

If the topic is one assigned to the Commission upon request of the 

CCllllllieeiOll, the expJ.anation is taken (rith a fw exceptiOllS) fran the 

snnual report of the COJIIII1esion where the particular topic vas described. 

Study Bo. 12: A study to c1etem1ne whether the Jury should 
be authorized to take a written Copy of the court's 
in8truetiOll8 into the Jury room in c!vil as v;n as 
cr'm1na ' caMS. 

Penal. Oocle Section 1131 authorizes a written cOW of ~ 
court's 1nstructiOlls to be taken into the JIIl'1 roan in cripd n S] 
eases. It has been held, however, that Sect10118 612 8Ild 614 of 
the Code of Civil Procedure preclude perm1.tting a jury in • 
civil caee to take & written copy of the 1nstruct1cns into the 
Jur,y room. 'l'bere seelllS to be no reason why the rule on this 
matter should not be the s_ in both civil 8Ild crimM' casee. 

'fhe CC8IIIission made a recOlllJllPlldatiOll on this topic to the 
1957 Leg1ala1;ure. However. fo11011iDS cireulatiOll by the C~ion 
to interested persons throu8boUt the state of its printed :pMIPhlet 
cCllta1n1ng the rec~ndation 8Ild studT on this matter, a Jl\IIber 
of questions were ra1aed by III8IIlbers of the bench &DIl bar relat1n8 
to practical probletu inVolved in II'NdD8 & cflllY of the court's 
instructions ..,ailable to the jury in the jury roaa.. Since there 
would not have been an adequate opportUDity to studT these 
problella an4 IMJId the bill dur1ng the 1957 SeSSion, the CClllllissiOll 
determined not to seek enac'tllllmt of the bill but to hold the _tter 
for further studT. 

Stud;.y Ho. 21: A stUdy relating to partition sales. 

This is & studT to deterDline Whether the provisions of the 
Code of Civil Proce4ure relatiPs to partition sales &DIl the 
prorts.1ons of the I'robIt.te Code relat1ng to the cODfUMtial of 
aaJ.es Of real property of estates of deceased persons ahotll4 be 
ma4e urd.tQ1'lll and, if not, vutMr there i8 need tor clarif'1oat1cm 
~ to vI:!1cb of tbla CQV~ the conf'u.tlon of pr1""" ,1uiU.c1al 
partiticn sales. (Ae expanded in 1959 - Rea.ch. 218). 
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study No. 26: A study to determine whet.her the law relat1Dg to 
escheat of personal property should be revised. 

In the recent CMe of Estate of 1'I0lan the California District 
Court of Appeal. held that two sav1ngs bank accounts in California 
total.1ng $16,000, awned by the estate of a decedent who bad died 
without heirs while domiciled in It:mtana, escheated to 1bntaDa 
rather than Calirornia. The Supreme Court denied the Attorney 
General.' s petition for hear1ng. 

There is little case authority as to which state, as between 
the domicile of the decedent and any other, is entitled to escheat 
persOD8l. property. In IICIIJIe cases ilwolvina bank accounts it has 
been held that they escheat to the domicil1a.ry .state; in others, 
tha1l they escheat to the state in which the bank is located. The 
Res ..... tement of Conflict of Laws takes the position that l'ersonal 
property should ellcheat to the state in which the particular 
property is administered. 

In two recent caees Calitorn1a's claim as the domicile of the 
decedent to ellcheat perllonal property has been rejected by sister 
states where the property was be1ng administered, both IItates 
appJ.ying rules favorable to themselves. The combination of these 
decisions with that of the Cal1torn1a court in Estate of ltolan 
.aggests that California will loee out all around as the law now 
stands. 

study .0. 27: A study to determine whether the law relat1!:!g to 
the rights of a putative spouee should be revised. 

The concept of "putative apouee" bas bean developed by the courts 
of tbis state to give certain property rightll to a man or a voman 
who bas lived with another all man and vite in the good faith belief 
that they were msrried when in fact they were not leB8lJ¥ lII8lTied 
or their marriage was voidable and bas been anm,,' ed. The essential 
requirement of the status of putative spouse is a good faith belief 
that a val.1.d IllU'riage exists. The typical situation in which putative 
status is recognized is one where a IIIU'riage was properly solemnized 
but one or both of the parties were not tree to 1IIIIn'Y, as when a 
prior marriage bad not been dissolved or a legal. 1mped1meut _king 
the marriage void or voidable existed. 

The question of the property rights of the parties to an invalid 
marriage generally ariees when one of the parties dies or vben the 
parties separate. It is llOW well settled that upon death or separation 
a putative spouee has the same rights as a legal. spouse in property 
which would have been COIIIIIIIm1ty property bad the couple been legally 
married. Thia rule has been devel.olled by the courts without the 
aid of legislation. The underlying reallon for the rule apparently 
is the desire to secure for a person meet1Dg the good faith require­
ment the benefits which he or she believed woul.d flow tran the 
attempted marriage. 

The courts have held that a putative spouse is not entitled to an 
award of alimony. They have also held, however 1 that a putative wife 
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has a quasi-contractuaJ. r1gil.t to recover from the putative husband 
(or his estate), the value of the services rendered to him during 
marriage l.ess the value of support received from him. WhUe in all 
of the cases in which this right has been recognized there was no 
quasi COI!IJIlllnity property, it is not cl.ear whether the existence of 
such property would precl.ude recovery in quasi contract. The earlier 
cases recosnizing the quasi-contractuaJ. r18ht all 1nvol.ved situations 
where one spouse had fraudulently misrepresented to the other that 
they were tree to marry; the theory on which recovery vas alloved 
was that the defendant had been unjustly enriched by services rendered 
in reliance upon his misrepresentation. But this rationale bas 
apparently been abanaoned in two recent cases. In one, the defendant's 
misrepresentation was innocent but recovery was nonethel.ess allowed. 
In the other, there was no misrepresentation but the court permitted 
recovery on the ground that the defendant had been guilty of misconduct 
which would have constituted grounds tor divorce bad the parties 
been married. 

The CCIIIIIliss10n believes that several questions relating to the 
position of the putative spouse warrant study: 

l.. Is the theory of recovery in qUAlli contract either theoretically 
proper or practicaJ.l.y adequate for the solution of the problem pre­
sented? The theory seems to have been abanaoned recently by the 
courts, at least in part. Moreover, it will not Justify recovery by 
one who bas not been able, because of illness or other incapacity, 
to perform services which exceed in value the sUJ?llOl't received; yet, 
in most circumstances, such a clsimant bas the greater practicaJ. need 
for a recovery. 

2. Should the existence of conduct which would be grounds for di­
vorce Justif7 recovery without regard to misrepresentations? If so, 
should it not be recognized that what 18 really involved is quasi 
alilBorq rather than recovery on the ground of unjust enrichment? 

3. Should a putative spouse be able to recover both quasi 
community property end quasi a l1mony? 

4. Where one of the spouses bas died should the other spouse be 
given substant1aJ.l.y the same rights which he or she would have bad 
if the parties bad been validly married? 

Stutly No. 29: A study to determine whether the law respecting 
poSt-conviction sanity hearillgs shOUld be revised. 

Section 1367 of the Penal Cede provides that a person cannot 
be punished for a public offense while he is insane. The Penal 
Code contains tvo sets of provisions apparently designed to implement 
this general rule. One set pertains to persons sentenced to death 
and the other set to persons sentenced to imprisonment. 

Persons Sentenced to Death. Sections 3700 to 3704 of the Penal 
Code provide for a hearing to determine whether a person sentenced 
to death is insane and thus immune from execution. The hearing 
procedure is initiated by the w.rden's certification that there is 
goed reason to believe that the prisoner has become insane. The 
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question 01' the prisoner's sanity is then tried to a jury. If he 
is found to be insane he must be taken to a state hospital. untU 
his reason is restored. If' the superintendent 01' the hospital. 
:later cert1ties that the prisoner has recOV'ered his sanity, this 
question is determined by a judge sitting without a jury. If the 
prisoner is tound to be sane he is returned to the prison and ma:y 
subsequently be executed. 

The CCIIIIII!1ssion bel.1eves that a number 01' important questions 
exist concerning the procedure provided for in Penal Code Sec­
tions 3700 to 3704. For example, wl\Y should the issue 01' the 
prisoner's sa.'1ity be determined by a jury in the initial. hearing 
but not in a :later hearing to determine whether his reason has 
been restored? tfuy should the statute explicitly state that the 
prisoner is entitled to counsel on a hearing to determine whether 
he has been restored to sanity and DBke no prOV'ision on this matter 
in the case 01' the initiaJ. hearing? Does this mean that the 
prisoner is not entitled to counsel at the initiaJ. hearing under 
the rule expressio ~ est exclusio al.terius1 If so, is this 
desirable? Who has the burden 01' proof as to the issue of the 
prisoner's sanity and does this dii'fer as between the initial. and 
:later hearings? tfuat standard 01' sanity is to be appl.ied1 Shall 
the court call expert witnessest May the parties do s01 Does the 
prisoner have the right to introduce evidence and cross-examine 
witnesses? In Peopl.e v. Riley, the court held that (1) a prisoner 
tound to be insane has no right 01' appeal. and (2) a lman1mous 

verdict is not necessary 'because the hearing i8 not a cr1minal 
proceeding. Are these rules desirable? 

Persons Sentenced to Imprisonment. Penal Code Section 2684 
prOV'1des that arq person confined to a state priSon who is 
mentally ill, mentally deficient, or insane ~ be transterred 
to a state hospital. upon the certification of the Director of 
Corrections that in his opinion the rehabUi tation 01' the 
prisoner would be expedited by treatment in the hospital and 
upon the authorization 01' the Director 01' Mental Hygiene. The 
code contains no provision tor a hearing of any kind and the 
decision of the Director of Corrections and the Director 01' 
Mental. Hygiene is t1naJ.. If the superintendent 01' the state 
hospital :later notUie. the Director 01' Corrections that the 
prisoner "will not benefit by further care and treatment in the 
sts.te hospital," the Director 01' Corrections must send for the 
prisoner and return him to the state prison. The prisoner has no 
right to a hearing betore he is returned to prison. Section 2685 
01' the Penal Code prOV'ides that the time spent at the state hospital. 
shall count 8S time served under the prisoner's sentence. 

Sections 2684 and 2685 appear to present 8 number of important 
questions. Does the standard provided tor reIIIOV'al 01' a prisoner 
to the state hospital or tor returning h1lII to the state prison-­
whether his rehabUitation would be expedited by treatment at the 
hospital. and whether he would not benetit by further treatment 
tbere--contlict with the general mandate 01' Section 1367 that a 
person may not be ptmished whUe he is insane? It so, should a 
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ditferent standard and a different procedure be established to 
avoid the punishment of insane prisoners? Should the time spent 
in the state hospital by a prisoner adjudged insane for purposes 
of punishment be counted as part of time served under his 
sentence? 

stu& Bo. 30: A study to determine whether the law respecting 
jurisdiction of courts in proceed1Dgs atfectins the custody 
of children should be revised. 

There are in this state variOUS kinds of statutory proceed1Dgs 
relat1Dg to the custody of chUdren. Civil Code Section 138 
provides tba;t in actions for divorce or separate maintenance the 
court may make an order for the custody of minor chi] dren during 
the proceeding or at 8ZJY time thereafter and may at 8ZJY time IIIOd1f'y 
or vacate the order. Civil Code Section 199 provides that, without 
application tor diVorce, a husband or wife may br1Dg an aCtion for 
the exclusive control of the chUdren; and Civil Code Section 214 
provides that when a husband and wife live in a state of separation, 
without being divorced, either of them may aPP4 to 8ZJY court of 
competent jurisdiction for custody of the chUdren. Furthermore, 
anyone may bring an action under Probate Code Section 141!0 to 
be appointed guardian of a cbild. 

These various provisions relating to the custody of chUdren 
present a DUillber of problems relatiD8 to the jurisdiction of 
courts; for example: (1) Do they arant the cour1B jurisdiction 
to atford an adequate r~ in all possible situations! (2) When 
a proceeding has been broupt under one of the several statutes 
does the court thereafter baYe exclusive jurisdiction of all 
l1tigatim relating to the custody of the chUdY (3) Do the 
several statutes conflict or are they inconsistent as to whether 
the court award1Da custody under them has continuing jurisdiction 
to modify its sward? 

(1) There appear to be at least two situations in which the 
only r~ of a parent seeking custody of a child is through a 
guardtanshjp proceeding under Probate Code Section 14l!O. <me 
ill when a party to a marriage obtains an !!. l!!!:!:! divorce in 
California against the other party who has custody over the 
chUdren and resides with them in another state. If the second 
party later brings the children to California and becomes a 
resident of a county other than the county in vhich the divorce 
vas obtained, the only procedure by which the first party can 
raise the question of custody would. seem to be a guardianship 
proceeding under Probate Code Section 141!0 in the county where the 
children reSide. Althouih the divorce action remains pending as 
a custody proceeding under CivU Code Section 138, the court cannot 
enter a custody order because the children are residents of another 
county. A custody proceediD8 cannot be brought under either 
Section 199 or Section 211t. of the Civil Code because the parents 
are DO longer husband and wife. Another situation in which a 
guardianship proceeding may be the only available remedy is 
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When a foreign divorce decree is silent as to who shall have 
cu~ of the children. If the parties later come within the 
jurisdiction of the Californ1a courts, it is not clear whether 
the courts can modify the foreign decree to provide for custody 
and, if so, in what type of proceeding this can be done. It 
would appear desirable that some type of custody proceeding 
other tban guardianship be authorized by statute for these and 
an;y other Situations in which a guardianship proceeding is now 
the only available ~ to a parent seeking custody of his 
ch1ld. 

(2) The various kinds of statutor,y proceediDgs relat1Dg to 
custoay also create the problem whether, after one of these 
proceedings has been brought in one court, another proceeding 
under the same statute or under a different statute ~ be 
brought in a different court or whether the first court I s 
jurisdiction is exclusive. This question can be presented in 
various W8¥s, such as the follow1n«: (a) If a divorce court 
has entered a cust~ order pursuant to Civil Code Section 138, 
~ a court in another county modify that order or entertain a 
gua:rd1aDship procee<I.iDg under Probate Code Section 14110 or-­
assllllling the divorce was denied but jurisdiction of the action 
reta1ned--entertain a custody proceeding UI:Ider Civil Code 
Sections 199 or 214? (b) If a court has awarded custody under 
Civil Code Sections 199 or 214 while the parties are still 
married, !lay another court later reconsider the question in a 
divorce proceeding lDI4er Civil Code Sectlon 138 or a guardian­
Ship proceeding under Probate Code Sectlon 1.41101 (c) If a 
gua:rd1aD bas been appointed under Probate Code Section 14110, may 
a divorce court or a court acting pursuant to Civil. Code Sections 
1.99 or 214 later award custoay to the parent who is not the guardian? 

A few of these matters were cl.arified by the decision of the 
California SupreIIIe Court in Qreene v. SUperior Court, bolding 
that a divorce court which bad avarde4 custody pursuant to Civil 
Code Section 138 has continuing jurisdiction and a court in another 
county bas no jurisdiction to appoint a guardian of the cbl1dren 
under Probate Code Section 14110. The Supreme Court stated that 
the general objective should be to avoid "unseemly conflict between 
courts It and indicated that a proper procedure would be to a~ 
to the divorce court for a change of venue to the county where the 
chUdren reside. 

It is not clear whether the exclUsive jurisdiction principle 
of the Qreene case either will or should be applied in all of the 
situations in which the question ~ arise. An exception should 
perhaps be provided at least in the case where a divorce action 
is brought after a custody or guardianship award has been made 
pursuant to Civil. Code Sections 199 or 214 or Probate Code Section 
14110, on the ground that it ~ be desirable to aUOil' the divorce 
court to consider and decide all matters of dOllSstic relations 
incidental to the divorce. 

(3) There appear to be at least two a4ditional probl.ems of 
jurisdiction arisinG under the statutor,y provisions relating to 
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custody 0'( children. One is whether a court awarding cus1;ody under 
CivU Code Section 214 has continuing Jurisdiction to modify its 
order. Although both Sections l.38 and 199 provide that the court 
~ later mcd.1fy or amend a custody order made thereunder. Section 
214 contains no such provisions. Another problem is the a:ppal'ell.t 
contlict betveen Section 199 and Section 214 in cases where the 
parents are separated. Section 199 preSl.llllabl.y can be used to 
obtain custody by any aarr1ed person. whether separated or not. 
while Section 214 is l:lla1ted to 'those persons living "in a state 
o'f separation." The two sections differ with respect to the power 
ot the court to modify its order and also with respect to whether 
saaeone other than a parent may be awarded custody. 

stud:{ No. 34(L): A study to determine whether the law o'f evidence 
shoUld be revised to confirm to the lb1tora Rules ot Evidence 
drafted the Hat1alal Conference o'f CcaIIissioners on 
Un ora state Laws it at its 1 annual 
conference • 

This 1s a legislative asS1&mD&nt (not authorized by the Legislature 
upon tbe recarmendation ot the COIIIIIIission). 

Bo. L: A st to determine whether the laY re 
be; as c us oc in the tr and te courts 
sho"l". tor the P!U'J?OBe o'f sill!Pl1tication at proced\lre to 
the end ot JUOre expeditiOUS and final determination o'f the 
legal. questions presented. be revised. 

This is a legislative asS1&mD&nt (not authorized by the Legislature 
upon the ret'oonendation o'f the Commission). 

st to determine whether the law and ocedure 
relating to condemnation sbo be reviled in 
sates\iBid the property rights of private citizens. 

This is a legislative aBst.snment (not authorized by the Legialature 
upon the ret'arPeMation ot the Commission). 

stud:{ Ro. 39: A study to determine whether the law relating to 
attacant. garnisbment. and property exempt from execution 
shoUld be revised. 

The Coaaission has received several cCillllllUnications bringing to its 
attention anschronisms. ambiguities. and other detects in the law of 
this state relating to attachlllent. ga:rn1sbment. and property exempt 
from execution. 'rhese cCillllllUnications have raised such questions as: 
(1) whether the law with respect to i'arllIers' property exempt from 
execution should be modernized; (2) whether a procedure shoul.d be 
established to determine disputes as to whether particular earniccs 
of judgment debtors are exempt from execution; (3) whether Code ot 
CivU Procedure Section 690.26 sboul.d be amended to conform to the 
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1955 amendments of Sections 682, 688 and 690.11, thus malting it 
cl.ear that one-half, rather than only one-quarter, of a judgment 
debtor's earnings are subject to execution; (4) whether an attach­
ing officer should be required or empowered to release an attachment 
when the plaintiff appeals but does not put up a bond to cootinue 
the attachment in effect; and (5) whether a provision should be 
enacted ellpowerUlG a defendant aaainst whall a writ at attachment 
mar be issued or has been issued to prevent service at the writ 
'b1 depositing in court the amount demanded in the c0llJp1a1nt plus 
lOjb or l~ to cover possible costs. 

The State Bar has bad various related problems under considera­
tion fran time to time. In a report to the Board at Governors of 
the State Bar on 1955 Conference Resolution No. 28, the BalIkruptcy 
Committee of the state Bar recommended that a cOllJpl.ete st~ be 
made 01' attachment, garnishment, and property exempt f'raD. execution, 
preterably by the Law Revision Commission. In a COJIIIPm1 cation to 
the Caamission dated June 4, 1956 the Board at Governors reported 
that it approved this reccmnendation and requested the Ccamission 
to include this subject on its calendar of topics selected for 
study. 

St!!!3y No. 41: A study to determine uhether the SIIIall Claims Court 
Law should be revised. 

In 1955 the Canmission reported to the Legislature that it bad 
received ccmmnmi cations f'raD. several judges in various parts of 
the State relatinG to defects and aaps in the fball Claims Court 
Law. ~se suggestions concerned such III!Itters as whether fees and 
mileage mar be charged in connection with the service of various 
papers, whether witnesses III!IY be subpoenaed and are entitled to 
fees and mileage, whether the monetary jurisdiction 01' the small 
claims courts should be increased, whether sureties on appeal bonds 
should be required to Justity in all cases, and whether the plaintiff 
should have the right to appeal fran an adverse judgment. The 
Caamission stated that the number and variety of these C()lllll1m1 cations 
suggested that the SmeJ.l Claims Court Law merited study. 

The 1955 Session at the Legislature declined to authorize the 
Ccamission to study the SIIIall Claims Court Law at that time. No 
caa;prehensive study of the SmeJ.l Claims Court Law has since been 
made. Meanwhile, the Commission has received cOllllllUllications making 
additional suggestions tor revision of the Small Claims Court Law: 
~, that the small claims court should be empavered to set aside 
the Judgment and reopen the case when it is just to do so; that 
the plaintiff should be permitted to appeal when the defendant 
prevails on a counterclaim; and that the small claims form should 
be amended to (1) advise the defendant that he has a right to 
counterclaim and that failure to do so on a claim arisirlg out of 
the same transaction will bar his right to sue on the claim later 
and (2) require a statement as to where the act occurred in a 
negligence case. 

This continued interest in revision of the Small Claims Court Law 
induced the Commission again to request authority to make a 
study of it. 
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St!!d;y No. 42: A stud,y to determine whether the law relating to 
the rights of a good fBi th i.m:,prover of property belonging 
to another should be revised. 

The COllllllOll lav rule, codified in Civil Code Section 1013, is 
that when a person affixes 1lIIpravements to the 1aDIl of another 
in the good faith belief that the 1aDIl is his, the thing affixed 
belongs to the owner of the land in the absence of an agreement 
to the contrary. The CClllllOll law denies the innocent 1IIIprover an;y 
cOllqlenSation for the illlprovement he has constructed except that 
when the owner has knowingly permitted or encourapd the 
improver to spend monel" on the land \11 thout revealing his claim 
of title the improver can recover the value of the 1IIIprovement, 
and when the owner sues for damages for the improver's use and 
occupation of the land the improver can set off the value of 
the 1IIIproveJDeI1t. 

About three-fourths of the states have ameliorated the CCIIIIlOIl 
lav rule by the enactment of ''betterment statutes" which make 
~nt of com.pensation for the tull value of the improvement a 
condition of the owner's abilitl" to recover the land. The awner 
generally is given the option either to pay for the improvement 
and recO'Ier possession or to sell the land to the 1mprover at 
its value excll1diDg iIIprovements. Usual.l;y no independent action 
is given the iIIIproVer in possession, although in some states 
he IIIQ' sue directly if he first gives up the land. 

California, on the other hand, grants the 1mprover only the 
llm1ted relief of set-off when the owner sues for damages and 
the ri8ht to remove the 1IIIprovement when this can be done. It 
would seem to be unjust to take a valuable improvement f'raII one 
who built it in the good faith belief that the land was his and 
give it to the owner as a ccmplete windfall. Provision should 
be made for a more equitable adjus'bnent between the two innocent 
parties. 

study No. 43: A study to determine whether t~ate trial on 
the issue of insanitl" in crimina' cases BiiOlildbe abolished 
or whether, if it is retaineaklv1aence of the defendant's 
mental condition should be ssible on the issue of 
9!cific intent in the trial on the other ;pJ.eas. 

Section 10216 of the PeJIal Code provides that when a defendant 
pleads not guiltl" by reason of insanity and also enters another 
plea or pleas he shall be tried first on the other plea or pleas 
and in such trial shall be conclUBivel;y preSUJDed to have been sane 
at the time the crime was cOlllll1tted. This provision was originally 
interpreted by the ~eme Court to require exclUSion of all evidence 
of mental condition in the first trial, even tbou6h offered to shoW 
that the defendant lacked the lIIental capacity to form the specific 
intent reqtlired for the crime charged--~ first degree murder. 
This interpretation was criticized on the ground that a defendant 
might be so mentall;y detective as to be unable to form the specific 
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1ntent required in certain crimes and yet not be so insane as to 
prevail in the second trial on the defense of insanity. In 
1949 the Supreme Court purported to modify BOJDeYhat its view of 
the matter in People v. ~. The court's opinion states that 
evidence of the defendant's mental condition at the tiJlle of the 
crime may be introduced in the first trial to shalf that the 
defendant did not have the specific intent required for the 
crime Charge:ii but not to shaw that he could not have had such 
intent. This distinction does not seem to be a very mean1ngf'ul 
or workable one or to meet adequately the critici_ made of 
the earlier interpretation adopted by the court. A study should 
nOll be made to determine (1) whether the separate trial on the 
defense of insanity should be abolished, with all issues in 
the case being tried in a s1ngle proceeding or (2) if separate 
trials are to be continued, whether Section 1026 should be 
revised to provide that any canpetent evidence of the defendant's 
mental condition shall be admissible on the first trial, the 
jury being instructed to consider it only on the issue of 
CMmina) intent. 

Study No. 44: A study to determine whether partnerships and 
unincorporated associations should be permitted to sue 
in their COlllllOD names and whether the law relatints to the 
use of fictitious uames should be revised. 

Code of CivU Procedure Section 388 provides that when two or 
lIOX'8 persons aSSOCiated in any business transact such business 
under a caaon name they may be sued by such COlllllOD. name. 
However, such associates may not bring suit in the CQJllllOJl name. 
In the case of a partnership or association composed ot many 
individuals this results in an inordinately loDg caption on 
the cOllqll.a1nt and in extra expense in fUing tees, neither of 
Which appears to be necessary or justified. 

Sections 2466 to 2411 of the CivU Code also have a bearing 
on the right of partnerships and uninCOlporated associations to 
sue. These sections provide, ~ alia, that a partnership 
doing business under a fictitious name cannot maintain auit on 
certain causes of action unleas it has tiled a certit1cate 
"apr! D6 the members of the partnership 1 and that a new certificate 
must be filed wben there is a change in the membership. These 
provisions, which have been held to be applicable to unincorporated 
associations, 1I!!pose a burden on partnerships and associations. 

Study 10. 45: A study to determine whether the laW relating to 
the doctrine of mutuality of remedy in suits for specific 
pertOl'lllllnce should be revised. 

CivU Code Section 3386 provides: 

S 3386. Neither party to an obligation can be 
ccmpelled specifically to perform it, unless the 
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other party thereto has performed, or is compellable 
specifically to perform, everyth1ng to which 
the former is entitled under the same obligation;', 
either com,plete4 or nearly so, together with f'ull 
compensation for aQY want of entire performance. 

Section 3386 states substantially the doctrine of mutuality 
of remedy in suits for specific perf'ol'lll8nCe as it was originally 
devel.oped by the COurt of Chancery. The doctrine has been 
consider&bly modified in most American jurisdictions in more 
recent times. Today it is not generally necessary, to obtain 
a decree of specific performance, to shmr that the pla1ntUi" s 
obligation is specifically enforceable, so long as there is 
reasonable assurance that plaintiff's performance will be forth­
cOllling when due. Such assurance IJIlq be prov1ded by the plaintiff's 
past conduct, or his econcm1c interest in perfOl'lll1ng, or by grant­
ing a conditional decree or requiring the plaintiff to give security 
for his performance. 

Civil Code Section 3386 states a much more rigid rule. It is 
true that Section 3386 is considerably ameliorated by Civil Code 
Sections 3388, 3392, 3394 and 3423(5) and by court decisions 
granting specifiC performance in cases which would fall within 
a strict application of the doctrine of' mutuality of remed¥. On 
the other band, the mutuality requirement bas in BaDe cases been 
applied strictly, with harsh results. 

On the whole, the california decisions in terms of results ~ 
not be far out of line with the more modern and enlightened view 
as to mutuality of r~. But insofar as they have reached 
senSible results it has often been with d1tf1culty and the result 
has been inconsistent with a literal reading of Section 3386. And 
not infrequently poor decisions have resulted. A study of' the 
requ1rement of mutualit;y of remedy in suits for specific performance 
would, therefore, appear to be desirable. 

study No. 46: A study to determine whether the provisions of the 
Penal Code relating to arson should be revised. 

Def1n1tion of Arson. Cbapter 1 of Title 13 of the Penal Code 
(Sections 41f01a to 451&) is entitled "Arson." Section 44111. makes 
the burning of a dwelling-house or a related buUd1n8 punishable 
by a prison sentence of two to twenty years. Section 4Ii8a makes 
the burning of aQY other building punishable by a priSon sentence 
of one to ten years. Section 449a makes the burning of personal 
property, including a streetcar, railway car, ship, boat or other 
water craft, automobile or other motor vehicle, pIIll1shable by a 
sentence of' one to three years. Thus, in eeneral, California 
follows the historical approach in def1niIlB arson, in which the 
burning of a dwelling-house was made the most serious offense, 
presumably because a greater risk to human life was thOUBht to 
be imrolved. Yet in modern t1mes the burning of other buUdings, 
such as a school, a theatre, or a church, or the burning of such 

-11-



c 

c 

c' 

personal. property as a ship or a rail~ car often constitutes 
a tar graver threat to h\llDElll Ute than the burning ot a dwelling­
house. Salle other states have, theretore, revised their arson 
laws to correlate the penalty not with the type of building or 
property burned but with the risk to human lite and with the 
IIIIIOUnt of property daIDase involved in a burn1Dg. A study should 
be made to determine whether California should similarly revise 
Chapter 1 of Title 13 of the PellAl Code. 

Use of Term "Arson" in statutes. When the term "arson" is 
used in a penal or other statute, the question arises whether 
that term includes only a violation of Penal Code Section 447&, 
which alone labels the conduct which it proscribes as "arson," 
or whether it is also a.pplicable to violations of Penal Code 
Sections 1!.48a, 449&, 450& and 45la, which define other felonies 
related to the burn1Dg of property. For example, Penal Code 
Section 189 J detillins degrees ot murder, states that murder 
ccmllitted during the perpetration of arson, or during attempted 
arson, is murder in the first degree. There is nothing in that 
section which makes it cl.ear what is meant by "arson." en the 
other hand, Penal Code Section 644, concerning habitual criminals, 
refers 8peciticall,y to "arson as defined in Section 447a of this 
code." On the basis ot these enactments it could be argued that 
"arson" is only that conduct which is proscribed by Section 447a. 
Yet in In re Brlllllble the court held that a violation of Section 
4l!8a was "arson. II Thus, there is considerable doubt as to the 
exact meaning of the term "arson" in relation to the conduct 
proscribed by Penal Code Sections 4l!8a, 449&, 450&, and 45la. 

st Do. 47: A st to determine whether Civil Code Section 
1 she be re I!Iled or revised tication of 
contracts. 

Section 1698 of the Civil Code, which provides that a contract 
in writing may be altered by a contract in writing or by an 
executed oral lI8l'eement and not otherwise, III1ght be repealed. 
It frequently trustrates contractual intent. M::Ireaver, two 
avoidance techniques have been developed by the courts which 
considerably l.i.mit its ef'tectiveness. ~ technique is to hold 
that a subsequent oral agreement modifying a written contract 
is eftective because it is executed, and performance by one party 
only has been hel.d sufticient to render the agreement executed. 
The second technique is to hold that the subsequent oral agree­
ment rescinded the or1.g:1 na] obligations and substituted a new 
contract, that this is not an "alteration" ot the written con­
tract and, therefore, that Section 1698 is not appl.icable. These 
tecbrdques are not a satisfactory method of' amel1orat1Da: the rule, 
however, because it is necessary to have a lawsuit to deterIDine 
whether Section 1.698 appl.1es in a particullU" case. 

It Section J.698 is to be retained, the question arises whether 
it should apply to all contracts in writing, whether or not required 
to be written by the statute of' trauds or SaDe other statute. It 
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is presently held to apply to all contracts in wri tins and is 
thus contrary to the common law rule and probably contrary to 
the rule in all other states. This interpretation has been 
criticized by both Williston and Corbin who suggest that the 
language is the result of an inaccurate attempt to codify the 
common law rule that contracts required to be in writing can 
only be modified by a writing. 

stg No. 49: A study to determine whether Section 7031 of the 
Business and Professions Code. which ;precludes an un­
licensed contractor fran briJ!G:1ng an action to recover 
for work done, should be revised. 

Section 7031 of the Business and Professions Code provides: 

§ 7031. No person engaged in the business or 
acting in the capacity of a contractor, may bring 
or maintain any action in any court of this state 
for the collection of com;pensation for the per­
formance of any act or contract for which a license 
is required by this chapter without alleg:I.Dg aDd 
proving that he was a duly licensed contractor at 
all times durins the performsnce of such act or 
contract. 

The effect of Section 7031 is to bar the affirmative assertion 
of any right to com;pensat1on by an unlicensed contractor, whether 
in an action on the illepl contract, for restitution, to foreclose 
a mechanics' lien, or to enforce an arbitration award unless he 
can show that he was duly licensed. 

The courts have general.ly taken the position that Section 7031 
requires a forfeiture and should be strictly construed. In, fact, 
in the maJority of z'eported cases forfeiture appears to have been 
avoided. One technique has been to find that the artisan is not 
a "contractor" within the statute, but is merely an "eIIPloyee." 
:axt this device is restricted by detailed regulations of the 
Contractor's state License Board governing qualifications for 
licenses and the scope of the statutory requirements. Another 
way around the statute has been to say that there was "substantial" 
compliance with its requirements. In addition, Section 7031 has 
been held not to apply to a suit by an unlicensed subcontractor 
ega1 nst an unlicensed general contractor on the ground that the 
act is aimed at the protection of the public, not of one contractor 
against a subcontractor. Similarly, the statute does not bar a 
suit by an unlicensed contractor against a supplier of construction 
material. And the statute has been held not to apply when the con­
tractor is the defendant in the action. 

But with all of these qualifications Section 7031 has a wide 
area of application in which it operates to visit a forfeiture 
upon the contractor and to give the other party a windfall. 
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~ Jurisdictions, taking into account such factors as moral 
turpitude on both sides, statutory pollcy, public ilIIportance, 
subservience of economic position, and the possible forfeiture 
involved, e.llaw restitution to an unlicensed person. But in 
California, Section 7031 expres~ forbids "1l.JIY action" and 
this prohibition of course includes restitution. The court can 
weigh equities in the contractor's favor only where the contractor 
is the defendant. If the contractor is asserting a claim, equities 
generally recognized in other Jurisdictions cannot be recognized 
because of Section 7031. 

Study No. 50: A study to determ:1De whether the laY respect1ng 
the rights of a lessor of property when it is a.bandoned 
by the lessee should be revised. 

Under the ol.der COll!lllOn laY, a lessor was regarded as bav1Dg 
conveyed away the entire term of years. and his only remedy upon 
the lessee's almndonment of the premises vas to leave the property 
vacant and sue tor the rent as it became due or to re-enter for 
the limited purpose ot preventing waste. It the lessor repossessed 
the premises, the lease and the lessor I s rights ap.iDst the lessee 
thereunder were held to be tezminated on the theory that the 
tenant had offered to surrender the premises and the lessor had 
accepted. 

In California the landlord can l.ea.ve the premises vacant upon 
abandOlDllent and hold the lessee for the rent. The ol.der rule in 
Calitornia vas, however, that it he repossessed the premises, there 
vas a surrender by operation of laY and the landlord lost Il.JIY 
rigbt to rent or damages against the lessee. More recelltl¥ it 
has been held by our courts that if the lessor re-enters or re­
lets, he can sue at the end of the term tor damages measured by 
the di:f':f'erence between the rent due under the original lease and 
the amount recouped under the new lease. 

Should the landlord not be given, however, the right to re­
enter and sue tor damages at the time of aband()lJlllent? In saae 
states this has been alloved. with certain restrictions, even in 
the absence ot a clause in the lease. And it bas been held in 
~ states that the landlord may enter as agent ot the tenant 
and re-lease tor a period not lonaer than the or1g1nal lease at 
the best rent available. In this case, the courts have said, the 
landlord has not accepted a surrender and may there tore sue for 
damages. But this doctrine vas repudiated in Ce.lifornia and it 
is doubtf'ul. that it can be made available to the lessor without 
legislative enactment. 

Civil Code Section 3308 provides that the parties to a lease 
may provide therein that if the lessee breaches Il.JIY term of the 
lease, 
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the lessor shall thereupon be errtitled to recover from the 
lessee the worth at the time of such termination, of 
the excess, if any, of the amount of rent and charges 
equivalerrt to rerrt reserved in the lease for the 
balance of the stated term or any shorter period of 
time over the then reasonable rental value of the 
premises for the same period. 

The rights of the lessor under such agreement shall 
be cl.lll1Ulati ve to all other rights or remedies. • . • 

Thus the landlord is well protected in California it the lease so 
prOYides. The question is whether he should be e1mllarly protected 
by statute when the lease does not so prOYide. 

Study Bo. 51: A study to determine whether a former wite, divorced. 
in an action in which the court did not bave personal 
Jurisdiction over both parties, should be permitted to 
maintain an action tor support. 

The California Supreme Court, af'ter this study was authorized, 
held that an ex parte divorce does not terminate the husband IS 

obligation to support his tormer wife. Hence, this study now 
priDll:r1l¥ inVolves the question of the procedure to be tollowed. 
to maintain an action for support af'ter an ex parte divorce. 

St. 110. 52(L): A study to determine whether the doctrine of 
sovereign impnmity shoUld be mod1tied. 

This is a legislative assignment (not authorized by the Legis­
lature on recaamendation of the Commission). 

The doctrine of governmental inBDlm1 ty_-that a govel'llJlleDtal 
entity is not liable for injuries in:f'llcted on other persons-­
has long been generally accepted in this State. The constitu­
tional provision that suits may be brought against the State 
"as sball be directed by law," does not authorize suit against 
the State save where the Legislature has expressly so provided. 
Moreover, a statute permitting suit against the State merely 
waives 11111lllnity fran suit; it v1ll not be construed to admit 
liability nor waive &DIY' legal defense which the State may have 
unless it contains express J.anguaae to that eUect. 

The general rule in this State is that a governmental entity 
is liable tor dalDages resulting tram negligence in its "proprietary" 
activities. But such an entity is not liable tor daI!la8es 
resulting tram negligence in its "govermnental" activities 
unless a statute assumes liability. An exsmple of a statute 
assUDd.Dg liab1l1ty for damages tor "governmental" as well as 
"proprietary" activities is the Vehicle Code' which 1m;poses 
liability tor negligent operation of motor vehicles on 
goyeramental units. 

The doctrine of soyereign irnnnmity has been widely criticized. 
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The distinction between "proprietary" and "goverlllllelltal" functions 
is uncertain as to its application in particular cases with the 
consequence that it is productive of much litigation. 

At the 1953 Conference of State Bar Delegates a resolution was 
adopted favoring the abrogation of the doctrine of sovereign i_m1tyand appointing a camllittee to study the problem. The 
camllittee's report, dated August 5, 1954, presents an excellent 
preliminary analysis of the problem and recommends that .the study 
be carried. forward .. 

stua;y No. 53(L): A stua;y to determine whether personal 1njury 
<leges should be Bel!arate property. 

This is a legislative aSSignment (nat authorized by the 
Legislature on recarmendation of the COIIIIIission). . 

The study involves a consideration of Civil Code Section 163.5, 
enacted in 1957. This statute contains a nUJDber of defects. The 
general problem will require a consideration of the rule ilIIputing 
the negligence of one spouse to the other. 

In this State the nesJ.igence of one spouse is 1IDputed to the 
other in ~ action when tile Jud&1"ffl'1; would be CQ!8llm1ty property. 
A Jrtilgment recovered by a spouse in a personal inJury action 
until tile enactment of C.C. § 163.5 in 1957 was cCIIIIIIUDity property. 
Thus, when one spouse sued for an inJury caused by the combined 
nes:llBence of a third party and tile other spouse, the contributory 
negligence of the latter was imputed to the plaintiff, barring 
recovery. The reason for the rule was said to be that it prevented 
the negligent spouse from profiting, through his comnnm1 ty interest 
in the Judgment, from his own wrens. 

The state Bar has considered a number of proposals to chsnge or 
modify the former rule. These have included proposals that a 
recovery for personal inJury be made separate property (this was 
the solution adopted in 1957 in C.C. § 163.5); that the recovery 
nat include damages tor the loss of services by the negligent 
spouse nor tor expenses that would ordinarily be ~ble out of 
CQ!8llm1 ty property; and that the elements ot damage considered 
personal to each spouse be made separate property. 

stuay Ho. ~5(L): A stuay as to whether a trial court should have 
the power to require, as a condition for den;y1Di a motion 
for a new trial that the art s the motion sti te 
to the ent ot nt tor s in excess ot the es 
awarded by the Jury. 

This is a legislative assignment (nat authorized by the Legislature 
upon the recaumendation ot the Commission). 

study No. n(L): 11. stUdy to determine whether the laYs relating 
to bail should be revised. 

This is a legislative assignment (nat authorized by the Legislature 
upon recOIIIIIIendation of the Camllission). 
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Study lio. 59: A study to determine whether California statutes 
relating to service of process by publication sbOllld be 
revised in light of recent decisions of the United states 
SUpreme Court. 

TVo recent decisions by the United States Supreme Court have 
placed nev and substantial constitutional l.1m1tations on service 
of process by publication in Judicial proceedings. Theretofore, 
it bad generaJ.l.y been assumed that, at least in the case of 
proceed1nis rel.ating to real property, service by publication 
meets the m1n1lllum standards of procedural due process prescribed 
by the Fourteenth Amendment to the United states Constitution. 
However, in Mullane v. Central Hanover BaDk " Trust Co ., decided 
in 1.950, the Supreme Court held unconstitutional a lfev York 
statute which authorized service on interested parties by publica­
tion'in connection with an accounting by the trustee of a CCllllllOD 

trust tund under a procedure established by Section lOO-c(l.2) of 
the Hew York BaDking law. The Court stated tbat there is no 
Justification tor a statute authoriziDa: resort to means less 
l1lte4 than the mails to apprise persons whose names and addresses 
are known of a pendiDi action. Any doubt whether the rationale 
of the Mill 1 ane decision voul.d be applied by the Supreme Court to 
cases inVolving real property was settl.ed by Walker v. City of 
Hutchinson, decided in 1956. which held that notice by publication 
of an em;! nm doIlIain proceediDa: to a land CMler woose name vas 
known to the condemning city was a violation ot due process. 

The practical consequence of' the )Iul1ane and Walker decisions 
is that every state must now review its statutCll')' provisions tor 
notice by publication to determine whether any ot them tail. to 
measure up to the requirements of the Fourteenth Amen"","IIt. A 
prel1m1 nary study indicates that few, if any, California statutes 
are questionable under these decisions, :lnasmllch as our statutes 
generally provide tor notice by mail to persons woose interests 
and whereabouts are known. However, a comprehensive and deta1l.ed 
stu<l¥ should be undertaken to be certain that all Cal1torn1a 
statutory provisions vb1ch ~ be affected by the M"Usne and 
Walker decisions are brought to liaht, and that recClllllleDdatiOlls 
are made to the Lecislature for such cbanges, it any, as ~ be 
necessary to bring the law of' this State into conformity with 
'the requirements of the United states Constitution. 

st 10. 60: A st to determine whether Section l. 4 of the 
Code of Civil edure should be repeaJ.ed or revised. 

Section 1974 of the Code of Civil. Procedure I enacted in l.B72, 
provides tbat no evidence is admissible to charge a person upon 
a represezrtat10n as to the credit of' a third person unless the 
representation, or some memorandum thereof, be in writing and 
either subscribed by or in the handwriting of the party to be 
charged. Section 1974 is open to the criticism CC1!!!l!nnly leveled 
at statutes of frauds, that they shelter more frauds than they 
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prevent. This result has been avoided by the courts to a consider­
able extent with respect to the origine.l statute of Frauds by 
liberal. construction of the statute and by creating numerous ex­
cet'tions to it. However, Section 1974 has been applied strictly 
in California. For exampJ.e, in ~ v. Lange an action in deceit 
faUed for want of a memorandum SG&inst a father who had deliberate­
J.y misrepresented that his son was the beneficiary of a large trust 
and that part of the principal would be paid to him, thus inducing 
the p1aintitf to transfer a one-third interest in his business on 
the son's note. 

OnJ.y a fw states have statutes similar to Section 1974. The 
courts of some of these states have been mare restrictive in appJ.y-
ins the statute than has California. Thus, SOllIe courts have held 
or said that the statute does not appJ.y to misrepresentations made 
with intention to defraud but fraudulent intent will not avoid 
Section 1974. Again, same states ho1d the statute inappUcab1e 
when the defendant had an interest in the action induced, but this 
interpretation was rejected in Bank of America v. Western Constructors, 
Inc. And in Carr v. Tatum the California court failed to appJ.y 
tvOlimitatioii.iito Section 1974 which have been applied to S1milar 
statutes elsewhere: (1) construing a particular statement to be a 
misrepresentation concerning the value of property rather than one 
as to the credit of a third person; (2) refusing to appJ.y the 
statute where there is a confidential re1ationship imposing a 
duty of disclosure on the defendant. Indeed, the onJ.y reported 
case in which Section 1974 has been held inapplicab1e vas one where 
the defendant had made the representation about a corporation which 
was his alter ego, the court bol.ding that the representation vas 
not one concerning a third person. 

Section 1974 was repealed as a part of an omnibus revision of 
the Code of Civil Procedure in 1901 but this act vas held void for 
unconstitutional. detects in form. 

study No. 61: A study to determine whether the doctrine of election 
of remedies should be abolished in cases where reUet is 
sought .i nst ditterent defendants. 

Under the carmon law doctrine of election of remedies the choice 
of one among two or more inconsistent remedies bars recourse to the 
others. The doctrine is an aspect of the princip1e of res judicata, 
its purpose beins to effect economy of litigation and to prevent 
ha.rasmnent of a defendant through a series of actions, based on 
difterent theories ot liability, to obtain relief tor a single 
llrOllg. The camnon law doctrine has been applied in cases where 
the injured party seeks relief first against one person and then 
against another, although one ot its principal justifications, 
avoidance ot successive actions against a single defendant, is in­
app1icable to such a situation. 

The doctrine of election of remedies has trequentJ.y been criticized. 
In 1939 Bew York abolished the doctrine as applied to cases involving 
different defendants, on the recOlllJllendation of its Law Revision 
Ccmn1ssion. 

-18-
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The law 01' Ca1ifornia with respect to the appUcation of the 
doctrine of election 01' remedies to difterent defendants is not 
clear. Our courts have tended, in genera1, to appl.y the doctrine 
only 10 estoppel situations--i.e., where the person asserting it 
as a detense can show that he has been prejudiced by the way in 
which the p1aintttt has proceeded--and this limitation has been 
recentl.y appUed in cases involving d1f'f'erent det'endants. In 
other cases, app11cation 01' the doctrine has been avoided by 
holding that the remedies pursued against the ditt'erent defendants 
were not inconsistent. In still other cases which do not appear 
to be distinguishable, however, the doctrine has been appUed to 
preclude a p1aintitt tram suing one person mere1y because he 
had previous1y sued another. Since it is dttticu1t to predict 
the outcome 01' any particu1ar case in this state today, legis1ation 
to c1arit,y and modernize our law on this subject would appear to 
be desirable. 
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Study : 
No. Subject 

EXHIBIT III 
STATUS 

Year C~1eted Research 
:Authorized: Report Received? Camments 

-.--.-~-----=------~-----------
12 

21 

Taking Instructions to Jury Room 1955 

Confirmation of Partition Sa1es 1956-study 
expanded 
in 1959 

Escbeat -- What Law Governs 1956 

Putative Spouse 1956 

Need a new study­
have not retained 
a research con­
su1tant 

Need a new study­
have not retained 
a research con­
su1tant 

Need a new study­
have not retained 
a research con­
su1tant 

Research con­
su1tant has not 
compJ.eted study 

-]~ 

Commission made recommendation in 1957. 
Bi11 not pushed bw Commission because 0 ) 
various mechanica1 prob1ems invo1ved in 
getting a copy of the instructions to jury 
which were not taken care ~ in bi11 or 
conSidered in previous study. Commission 
determined in 1958 to carry this study 
forward and has reaffirmed that decision 
several. times since then. However, 
pressure of other work has not permitted 
staff or Cammission to devote any atten­
tion to this study. 

Staff study was prepared on this topic. It 
was submitted to severa1 practitioners and 
at their suggestion the topic was 
broadened in 1959 (by legislative action) 
to include the entire subject of partlt·-~ 
actions. J 

This topic involves a rather narrow point 
and perhaps the staff could prepare the 
necessary study it time permits. 

Professor J. Keith Mann of Stanford Law 
School is our research consultant on this 
study. Because of other work, he has 

•• d O '- • 



SubJect 

27 Putative Spouse (Continued) 

29 Post-Conviction sanity Hearings 

30 CUstody JuriSdiction 

34(L) Uniform Rules of Evidence 

: Year 
:Authorized: 

: 

STA'l'US 
Completed 
Research 
Report 
Received? 

Yes 

1956 We have an in­
adequate study 

1956-A Study complete 
legislative except for few 
assigDment minor matters 

-2-
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Comments 

not been working on the study. He does not 
pl.en to work on it in the near future. He 
is unab1e to give us ~ specific date 
when it 'Will be completed. He does not 
be1ieve that he wi11 recommend ~ legis­
lative action in this field. If he decides 
not to prepare the study I we will need to 
get another research consultant. 

We have encwnbered funds in a prior year to 
print the recommendation on this topic. 
We decided to defer action on this study 
because the Governor's Commission on Problems 
of Insanity Re1ating to Criminal ottenders 
will consider this matter. 

We paid for the study on this topic because 
the funds would no longer have been available 
for p~t in the ordinary course atter 
June 30, 1959. payment was made with the 
understanding that the research consultant, 
Dean K1ngsley of U.S.C. Law School, would 
continue to work with the Commission on the 
study. 
Commission is now working on the tentative 
recommendation on the article on hearsay. 
We have encumbered funds in prior fiscal 
years to print the following portions of 
this study: Hearsay ($3,450); Privilege 
($3,200); Rules 67-72 ($600). 



Study: 
lITo. : SUbject 

35(L) Post-Conviction Procedure 

36(L) Condemnation Law and Procedure 

39 Attachment, Garnishment and 
Property Eltempt from Eltecution 

: 
Year : 

: Authorized: 
Research 
Report 
ReceivedY 

1956-A We have retained 8. 
l.egislative COnsultant but do 
8.8B1gmnent not have his study 

1956-A 
Legis18.tive 
8ssigmnent 

1957 

Portions 
comp1eted 

Research 
consultant 
ret8.ined 

-3-

Comments 

The ~ssion received a study from Mr. 
Paul. Selvin recQ1ll/lleI1ding that the Uniform 
Post-Couvtetion Procedures Act not be 
adopted in California.. The CODiiiiIiision con­
curred in that recommendation and is now 
awe.1 ting a study concerning improvements in 
the details of the existing C8.liforni8. law. 
Professor Herbert L. Packer of Stanford is 
our consultant on the second study. How­
ever, there has been 8. misunderstanding 8.S 
to the scope of the study he is to make and 
ve may have to reta1n another consultant 
to prepare this research study. 

We will receive the balance of this research 
study prior to the 1963 1egislative session. 
We have encumbered funds in prior fiscal 
years to print the fol.lorlng portions of this 
study (not printed for 1961 Legislature): 
Pretrial. Conferences and Discovery ($1.,220); 
Allocation of Award ($1.,220) and InCidental. 
BuSiness :wsses (approximately $500). 

The CommiSSion anticipates that this vill 
be its major study during the 1963-65 
period and will be the subject of 8. 
recommendation in 1965. We may find it 
necessary to submit several. recommendations 
covering various portions of this topic. 



SThWS 
Compl.eted 

Study : Year Research 
Bo. : SUbject : Authorized: Report 

Received? 

41 Small Claims Court Law 1957 We have a staff 
research study 
that needs same 
revision 

Trespassing Improvers 1957 

43 Separate Trial on Issue of Insanity 1957 

44 Suit in Common Name 1957 

45 Mutuality re Specific Performance 1957 

We have research 
study set in type 

Yes 

We have an 
inadequate study 

We have retained 
a research con­
sultant 

C<:IInments 

When t1me permits the staff may be able 
to complete this study. 

ibe staff Will need to do quite a bit of 
research on the rights of various persons 
who may have security interests in 
property improved by another before this 
study Will be ready to be considered by 
the Commission. The funds to print this 
study will become unaVailable in June 
1961. However, we have already expended 
the lII&jor portion of these funds. 

• 

We have decided to defer this study. The 
Governor has appOinted a special commission 
that will consider this matter. (See comment 
to Study No. 29) 

When time permits the staff may be able 
to put this study in a fOI1ll that Will 
provide a sound basis for Commission action. 
The study Will need considerable work. 

We have not yet received a research report 
on this topic. We have not set a deadline 
for our research consultant (Professor 
Orrin B. Evans of U.S.C.). We have written 
to him to determine when he will submit. the 
study. but he has not set ~ time for 
delivery of the research report. 

\ 



Study: 
No. 

46 

50 

51 

Subject 

Arson 

Modification of Contracts 

Rights of Unlicensed Contractor 

Rights of Lessor Upon 
Abandonment by Lessee 

Right of Wife to Sue for Support 
After EK Parte Divorce 

52(L) Sovereign Immunity 

Year 
: Authorized: 

1957 

1957 

1957 

1957 

1957 

STATUS 
Completed 
Research 
Report 
Received? 

Yes 

We do not have a 
research consultant 

We have an 
inadequate study 

We have retained 
a research con­
sultant 

See comment 

1957 - A We have retained 
Legislative a research con­
assignment sultant and have 

received a portion 
of his study. 

-5-

Comments 

-/ ' 

We have encumbered funds from a prior 
fiscal year to print our report on this 
topic. We plan to submit a recommenda­
tion to the 1963 Legislature on this 
subject. 

This study will require considerable work 
by the staff before it is ready to be 
conSidered by the Commission. 

We have not yet received a research study 
on this topic. 

We received a good research report on 
this topic but the Supreme Court sub­
sequently reversed its prior decisions and 
made the research study obsolete. We should 
either abandon this topic or secure a new 
research report containing recommendations 
as to the procedures to be followed in 
obtaining support after an ex parte divorce. 

lie have llUde this study our top priority 
for the 1963 Session. 

\ 
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Study 
No. Subject 

53(L) Whether Personal Injury Damages 
Should Be Separate Property 

55(L) Power To Deny New Trial on 
Condition that Damages Be 
Increased 

57(L) Law Relating to Bei1 

59 

60 

61 

Service of Process by 
Publication 

Representation Relating to 
Credit of Third Person 

Election of Remedies Where 
Different Defendants 
Involved 

Year 
:Authorized: 

1957 - A 
legislative 
assignment 

1957 - A 
legislative 
assignment 

1957 

1958 

1958 

1958 

S'l'ATUS 
Completed 
Research 
Report 
Received? 

Yes 

Yes 

Yes 

Yes-study not yet 
available in 
mimeographed 
form 

We do not have 
a research 
consultant 

We have retained 
a research 
consultant 

-6-

Comments 

We plan to make this a topic for a 
recommendation in 1963. 

We have some concern as to the quality 
of this study. 

This study was prepared free of charge by 
the Harvard Student Legislative Research 
Bureau. It will require conSiderable 
work by the staff before it will be in 
a form suitable for consideration by 
the Commission. 

Our research consultant advises us that 
we cannot count on this as a topic on 
which we can make a recommendation in 1963. 

• 



(Memo. No. 1(1962) 

ElCHIBIT IV 

REPORT ON STATUTES REPEALED BY IMPLICATION 
OR HELD UNCONSTITUTIONAL 

Section 10331 of the Government Code provides; 

1/4/62 

The cOmmission shall recommend the express repeal 
of all statutes repealed by implication, or held 
unconstitutional by the Supreme Court of the State 
or the Supreme Court of the United states. 

Pursuant to this directive the Commission has made a study 

of the decisions of the Supreme Court of the United States and 

of the Supreme Court of california handed down since the COmmission's 

1961 Report was prepared. 52 It has the following to report: 

(1) No decision of the Supreme Court of the United States 

holding a statute of the State unconstitutional or repealed by 

implication has been found. 

(2) No decision of the Supreme Court of California holding a 

statute of the State repealed by implication has been found. 

(3) Two decisions of the Supreme Court of California holding 

statutes of the State unconstitutional have been found. 

In City of Los Angeles v. Offner,53 the Supreme Court in a four 

to three decision held unconstitutional former subdivision (i) of 

52. This study has been carried through 57 Mv. Cal. 102 (1961) and 
68 U.S. 19 (1961). 

53. 55 Ca1.2d 103, 10 Cal. Rptr. 470, 358 p.2d 926 (1961). 
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Section 5024 of the Streets and Highways code54 because it 

purported to authorize an assessment in an amount greater than 

the cost of the local improvement in violation of Section 1 of 

Article XIII of the California Constitution. 

In American Civil Liberties Union v. Board of Education,55 

the Supreme Court in a four to three decision beld unconstitutional 

the first paragraph of Section 16564 of the Education Code and all 

of Section 16565 of the same code because these sections require 

an unconstitutional disclosure and attempt to create an 

unconstitutional power of prior restraint upon the rights of free 

assembly and free speech in violation of the First and Fourteenth 

Amendments to the Constitution of the United States and in 

violation of Sections9 and 10 of Article I of the California 

Constitution. 

54. Section 5024 of the Streets and Highways Code was amended in 
1961 to remove the constitutional objections raised in 
this decision. Stats. 1961, Ch. 276, p. 1310. 

55. 55 Cal.2d 167, 10 Cal. Rptr. 647, 359 P.2d 45 (1961); accord, 
American Civil Liberties Union v. Board of Education, 
55 Cal.2d 906, 10 Cal. Rptr. 659, 359 P.2d 57 (1961). 
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