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Memorandum No. 1{1962)

Subject: 1962 Annusl Report; Report on Status of 1961-63 Program

1962 ANNUAL REPCRT

The Commission must approve its 1962 Ammusl Report at the January
meeting, We plen to have page proofs of the report in your hands
prior to the meeting. If the Stute Printer finds that he will be
unable to deliver the page proofs in time for the meeting we will
mireograph the report for distribution to you prior to the meeting.

We hope that it will not be necessary %o take any meeiing time

at the January meeting to consider the form and content of the 1962

4
Annual Report. The format and content are substantially the same as

for previous reports.

In connection with the 1962 Annual Report, your attention is
directed to the following matters:

(1) Report on Statutes Repealed by Implication or Held

Unconstitutional. It ie sometimes difficult from the opinion of the

court to determine whether a statute is held unconetitutional, merely
unconstitutionsl in part or merely unconstltutional in its application

in a specific case. The case of American Civil Liberties Union v.

Board of Bducsticn, 55 Cal.2d 167, 10 Cal. Rptr. 647, 359 P.2a 45(1961)

requires careful reading to determine the extent to which Sections 16564
and 16565 of the BEducatlion Code are unconstitubtional. Exhivit IV,

attached, sets out an extract from the 1962 Annusl Report contalning
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the staff's analysie of the cese, You may want to read the case and
refer o the pertinent statutes prior to the meeting so that we will
not have to teke meeting time to discuss this case unless a member of
the Commimsion does not agree with ¢ur analysis of the case.

(2) legislative History. The portion of the report relsting to

the 1961 legislative Program of the Commiesion is taken fram our Third

Pound Volume.
(3) Changes in Format of Report. Please note that the address of

the Commission has been inserted on the cover of the report. A Special
Committee of the National Legislative Conference made a study of the
form of reports and suggested that certain information be included on
the cover of reports published by governmentel agencies, With the
addition of the address on the cover, cur report conforms to the
suggestions of this committee. As a practicel matter, it is desirable

t¢ include the address on the report. When our publications are

listed in national checklisis, our address is indicated as Sacramentc

and requegts for coples of owr reports are gent there and rust be Forwarded

1o our office at Stanford. The eddrese is also included on the title
page and the letter of transmittal.

The form of the bold face and italic headings in the report
conforms generelly to the uniform form we have adopted for use in
our printed reports. This, for example, facilitated our use in the
Apnuval. Report of the same type used to print the legislative History

in the Third Bound Voiume.
(4) List of Topies for Study. The staff does not believe that

any useful purpose would be served by considering whether additional
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topice should be added to the list of topics we are authorized to study
or whether topics should be deleted from the list. Nevertheless, in
Exhibits IT and ITI, attached, we include information relating to
sssigned topics in case you wish information concerning them. The
portion of the report requesting authority to expeand the study on
personal injury damages ag separate property is in the form approved

et the December meeting.

STATUS OF COMMISSION'S 1961-63 PROGRAM

Exhibit I, attached, seta out the status of our 1961-63 Program.
Rote that four items on the program are now in the hands of the State

Bar and we are awaiting their comments. These are:

(1) The tentative recommendation on pretrial conferences and
discovery in eminent domain proceedings.

(2) The tentative recommendation on hearsay evidence.

(3) The revieed recommendation on moving expenses.

{4} The revised recommendation on evidence in eminent domain
proceedings.

You are aware of our progress on the sovereign immmnity study.

We are meking satisfactory progrees on other items on the 1961-63
Program (arson and personal injury demages es separate property). It
le unlikely that we will meke recommendations opn other jitems listed in
Exhibit I to the 1963 Legislature.

You may find information of interest in Exhibit I and we suggest

you examine 1it.
Respectfully submitted,

John H. DeMoully
Erxecutive Secretary
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EXHIBIT I

STATUS OF COMMISSION'S 1961-63 PROGRAM

Study No. Subject Commission Progress State Bar Committes
Progress
3L} - Uniform Rules
of Bvidence

Hearsay Article

Privilege
Article

Authentication
Article

Waiting for action by
State Bar Committee

Tentative Recommendation
approved at September
1961 meeting--you have
galley proofe of the
tentative recommendation
end research study

The Comulssion has
considersd this
article on s number
of occasions but has
not approved a final
draft of any portion

Regearch study neede
considerable work to
put it in shape to send
to the printer.

Never considered by
Comission. Closely
related to Hearssy
Article.

-l

State Bar Committee is
now reviewing tentative
reconmendation. 'The
Chairmen states: "Con-
celvably after a study
cof these changes a Jjoint
meeting with the Com-
mission would not be
necessary. In my view
most of the proposed
changes ere not tco far
reaching in character."

The State Bar Committee
1s making good progress
on this axrticle. The
State Ber Committee will
probably complete ite
work on the article
btefore the Camission
returns to consideration
of it.

¥ot yet considered by
State Bar Committes



Study No.

36{L)

Subject

Condemmnation
Law and
Procedure

Moving Expenses

Evidence

Commlssion Progress

Walting for sction

by Stace ber Commnittee

Commission has carefully
reviewed recommendation
to 1961 legislature. Has
recomuended pome changes.
This matter is being
studied by the Senate Fact
Finding Committee on
Judiciary, The 1961 bill
was referred to that
committee for study.

Any supplemental rec-
cimendation we wish to
make on this topic can
be covered in our 1663
Annugl Report.

Weliting for action by
State Bar Committee

The Commission has reviewed
its 1961 reconmendation
and made some changes in
it.

We will probably cover
any supplemental
recammendation we wish
to make on this subject
in our 1963 Annual
Report.

State Bar Committee
Progress

The two sections of the
State Bar Committes on
Condemnation Law and
Procedure have studied
this matier. We have
not yet been advised
as to the final decisicn
of the committee. As
soon as we are afdvised,
the Commission can take
final action on this
and we will then be
ready to present our
recomendation to the
Interim Committee.

The State Bar Com-
mittee on Condemmation
Law and Procedure is
undertaking s careful
study of this matter.
We anticipate that
there will be an area
of disegreement between
the State Bar Cormittee
and the Commission.

We w11l not be able to
take action on this
wntll the State Bar
Comittee sdvises us

as to the resulis of
its study of the matter.



Study No. Bubject

36(L) Pretrial
(Continued) Conferences
and Discovery

Cormission Progress

Naiting for action by

three State
Committeen

Tentative Recommendation
distributed to a dis-
tribution list of

approximately 230 persons.

We have revised the originsl
research study and you

have or will receive
a copy of the revised
study for your files.

We have the regearch

study set in type.

State Bar Committee
Frogress

State Bar Committee

on Condemnation Law and
Procedure is deferring
action on this rec-
ommendetion watil it
completes its study of
Evidence, The Board
of Governors has
determined that this
recomendation should
be reviewed by two
gdditional State Ber
Committees: <the
Committee on Rules of
Court Procedure and
the Committee on
Administration of
Justice.



Study No.

hé

52{L)

53

57(L)

12

Subject

Areon

Soverelgn
Immumnity

Personal
Injury
Damages

Bail

Taking Instruc-
tions to Jury
Room

Commission Progress

Now under consideration
by Commission.

Now under ccnsideration
by Ccornission.

Now under considerstion
by Comnmission. 1962
Annusl Report requests
that authority in cone-
nection with this study
be expanded.

This is deferred. We

will not be gble to make
a recommendation on this

State Bar Committee
Progress

Hot referred to a
State Bar Cormittee.

No State Bar Committee
gppointed as yet.

topic to the 1963 Legislature.

This is deferred.

We will not

be able to make a recommendation

on this topic to the 1963

Legislature.
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C EXHIBIT I1

The following is an explanation cf the scope of each toplec now on
the current agenda of the Commission. Topics that were disposed of
by & recomrendation to the 1961 legislative session are not included.
If the toplec is one assigned to the Commission upon request of the
Commission, the explanation is taken (with a few excepticns) from the

ammual report of the Cammission where the particular topic was described.
Study No, 12: A study to determine whether the jury should
be authorized to take a written ¢ of the court's
instructions ioto the J_ugzmmegvﬂasmu

criminal cases,

Penal Code Sectlon 1137 authorires s written copy of the
court's instructions to be teken into the jury room in criminal
cases. It has been held, however, that Sections 612 and 614 of
the Code of Civil Procedure preclude permitting a jury in e
civil case to take a written copy of the instructions into the

C_ Jury room. There seems to be no reascn vhy the rule on this

patter should not be the same in both civil and criainal cases.

The Comulssion mede a recommendation on this topic to the
1957 Legislature. However, following cireulation by the Copmission
t0 interested persons throughout the State of its printed pamphlet
containing the recommendation and study on this matter, a mmsber
of questions were raised by mepbers of the bench and bar relating
to practical problems involved in paking a copy of the cowrt's
ingtructions available to the jury in the Jury room. Since there
would not have been an adequate cpportunity to study these
problems and amend the bill during the 1957 Session, the Commission
determined not to seek enactment of the bill but to hold the matter
for further study.

Study No. 21: A study relating to partition sales.

This i1s a study to determine whether the provisions of the
Code of Civil Procsdure relating to partition sales and the
provisions of the Probate Code relating to the confirmation of
sales of real property of estatea of deceased perscns should dbe
mede uniform and, if not, whether there is need for clarification
88 to which of them governs the confirmation of priwste judicial
partition sales. (As expanded im 1959 - Rea.ch. 218).
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Study No. 26: A study to determine vhether the law relating to
escheat of personsl property should be revised.

In the recent case of Estete of Nolan the Califormia District
Court of Appeal held that two savings bank accounts in California
totaling $16,000, owned by the estate of a decedent who bad died
without heirg while domiciled in Momtana, escheated to Montana
rather than California. The Supreme Court denied the Attorney
General's petition for heering.

There is little case authority as tc which state, as between
the damicile of the decedent and any other, is entitled to escheat
personal property. In scme cases involving bank accounts it has
been held that they escheat to the domiciliary state; in others,
that they escheat to the state in which the bank is located. The
Restptement of Conflict of laws takes the position that personal
proparty should escheat to the state in which the particular
property is administered.

In two recent cases California's claim as the damicile of the
decedent to escheat perscnal property has been rejected by sister
states vhere the property was being edministered, both states
spplying rules favorable to themselves. The combination of these
dscisions with that of the California court in Egtate of Kolan
suggests that California will lose out all arcund as the law now
stands. -

Btudy No. 27: A study to determine whether the lew relating to

the rights of a putative spouse should be revised.

The concept of "putative spouse” has been developed by the courts
of this State to give certain property rights to & man or & woman
who has lived with another as man and wife in the good faith belief
that they were married when in fact they were not legally married
or their marrisge was voidable and has been annulled. The essentlal
requirement of the status of putative spouse is a good falth belief
that a valid marriage exists. The typical situation in which putative
status is recognized is one where a marriage was properly solemmized
but one or both of the parties were not free to marry, as vwhen a
prior marriege had not been dissolved or a legal impediment making
the marriasge void or voidable existed.

The guestion of the property rights of the parties to an invalid
merriage generally arises when one of the parties dies or when the
parties separate. It is now well settled that upon death or separation
a putative spouse has the same rights as & legsl spouse in property
which would have been community property bad the couple been legally
married. This rule has been developed by the courts without the
ald of legislation. The underlying reason for the rule apparently
is the desire to secure for a person meeting the good faith reguire-
ment the benefits which he or she believed would flow from the
ettempted marriage.

The courts have held that a putative spouse is not entitled to an
award of alimony. They have alsoc held, however, that a putative wife
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has & quasi-contractual right to recover from the putetive husbend

{or his estate), the value of the services rendered to him during
marriage less the value of support received from him. Whkile in all

of the cases in which this right has been recognized there was no
quasi community property, it is not clear whether the existence of
such property would preclude recovery in quasi contract. The earlier
cases recognizing the quasi-contractual right all involved situations
vhere one spouse had frauvdulently misrepresented to the other thet
they were free to marry; the theory on which recovery was allowved

was that the defendant hed been unjustly enriched by services rendered
in reliance upon his misrepresentation. But this rationale has
apparently been abandoned in two recent cases. In ocne, the defendant's
migrepresentation was innocent but recovery was nonetheless allowed,

In the cther, there was no misrepresentation but the court permitted
recovery on the ground that the defendant had been guilty of misconduct
which would have constituted grounds for divorce had the parties

been married.

The Cosmission believes that several questions releting to the
position of the putative spouse warrant study:

1. 1Is the theory of recovery in quasi contract either theoretically
proper or practically adequate for the solution of the problem pre-
sented? The theory seems to have been abandoned recently by the
courts, at least in part. Morecver, it will not justify recovery by
one wvho has not been able, because of illness or other incapacity,
to perform services which exceed in value the support received; yet,
in most circumstances, such & claiment has the greater prectical need
for a recovery.

2. Should the existence of conduct which would be grounds for di-
vorce justify recovery without regard to misrepresentations? If so,
should it not be recognized that what is really involved is guasi
alimony rather than recovery on the ground of unjust enrichment?

3. Should a putative spouse be able to recover both quasi
community property and quasi alimony?

L., Where obne of the spouses has died should the other spouse be
given substantially the same rights which he or she would have had
if the parties had been validly marriled?

Study No. 29: A study to determine whether the law respecting
post-conviction sanity hearings should be reviged.

Section 1367 of the Penal Ccde provides that s perscn cannoct
e punished for a public offense while he is insane. The Penal
Code contains two sets of provisions apparently designed to implement
this general rule. One set pertains to persons sentenced to death
and the other set to persons sentenced to impriscoment.

Persons Sentenced to Death. Sections 3700 to 3704 of the Penal
Code provide for a hearing to determine whether e perscn sentenced
to death 1s insane and thus immne from execution. The hearing
procedure is inltisted by the warden's certification that there is
gocd resson to believe that the prisoner hae become insane. The
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question of the prisoner’s sanity is then tried to a jury. 1f he
is found to be insane he must be taken to & state hospital until
his reason is restored. If the superintendent of the hospital
later certifies that the prisomer has recovered his sanity, this
question is determined by e Jjudze sitting without a jury. If the
prisoner is found to be sane he is returned to the prison and may
subsequently be executed.

The Comnission believes that 2 mumber of important guestions
exist concerning the procedure provided for in Penal Code Sec-
tions 3700 to 3704. TFor example, Wiy should the issue of the
prisoner's sanity be determined by 2 jury in the initiel hearing
but not in a later hearing to determine whether his reason has
been restored? Why should the statute explicitly state that the
prisoner is entitled to counsel on a hearing to determine whether
he has been restored to sanity and make no provision on this matter
in the case of the initial hearing? Does this mean that the
prisoner is not entitled to counsel at the initial hearing under
the rule expressio unius est exclusic alterius? If so, 1s this
desireble? Who has the burden of proof as to the issue of the
priscner's sanity and does this differ as between the initial and
later hearings? ¥hat standard of sanity is to be applied? 5Shall
the couwrt call expert witnessesl May the partiee do so? Does the
prisoner have the right to introduce evidence and cross-examine
witnesses? In Pecple v. Riley, the court held that (1) a prisoner
found to be insane has no right of appeal and {2) a wanimous
verdict is not necessary becaunse the hearing is not a criminal
proceeding. Are these rules desireble?

Persons Sentenced to Impriscrnment. Penal Code Section 268l
provides that any person confined to a state prison who is
mentally ill, mentally deficient, or insane may be transferred
to a state hospital upon the certificetion of the Director of
Cerrections that in his opinion the rehabllitation of the
prisoner would be expedited by treatment in the hospital and
upon the authorization of the Director of Mental Hyglene. The
code contains no provision for a hearing of any kind and the
decision of the Director of Corrections and the Director of
Mental Hygiene is final. If the superintendent of the state
hospital later notifies the Director of Corrections that the
prisoner "will not benefit by further care and treatment in the
state hospital," the Director of Corrections must send for the
priscner and return him to the state prison. The prisoner hes no
right to a hearing before he is returned to prison. Section 2885
of the Penal Code provides that the time gpent at the state hospital
shall count as time perved under ihe prisoner's sentence.

Sections 2684 and 2685 appear to present a number of important
questions. Doea the standard provided for removal of a priscner
to the atate hospital or for returning him to the state prison--
whether his rehabilitation would be expedited by treatment at the
hospital and vhether he would not benefit by further treatment
there--conflict with the gemeral mandate of Section 1367 that a
person may nct be punished while he is insane? If so, shouid a
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different standard and 8 different procedure be established to
avold the punishment of insane priscners? Shouwld the time spent
in the state hospital by a prisoner adjudged insane for purposes
of punishment be counted as part of time served under his
sentence?

8t No. 30: A study to determine whether the lew respecting
Jurisdiction of courts in proceedings affecting the custody
of children should be revised.

There are in this State various kinde of statutory proceedings
relating to the custody of children., Civil Code Bection 138
provides that in actions for divorce or sepsrate maintenance the
court may make an order for the custody of minor children during
the proceeding or at any time thereafter and may at eny time modify
or vacate the order. Civil Code Section 199 provides that, without
application for divorce, a husband or wife may bring an action for
the exclusive control of the children; and Civil Code Bection 214
provides that when & husband end wife live in a state of separation,
without being divorced, either of them may apply to any court of
competent jurisdiciion for custody of the children. Furthermore,
anyone may bring an action under Probate Code Section 140 to
be sppointed guardian of a child.

These varicus provisions relating to the custody of children
present a number of problems relating to the Jurisdiction of
courts; for example: (1) Do they grant the courts jurisdiction
to afford an adeguate remedy in all possible situations? (2} When
a proceeding has been brought under one of the seversl statutes
does the court thereafter have exclusive jurisdiction of all
litigetion relating to the custody of the child? (3) Do the
several statutes conflict or are they inconsistent as to whether
the court awarding custody wnder them has continuing jurisdicetion
to modify its eward?

(1) There appear to be at least two situations in which the
only remedy of a parent seeking custody of a child is through a
guardianship proceeding under Probate Code Section 1440. One
is when a party to a marrisge obtains an ex parte divorce in
California against the other party who haes custody over the
children and resides with them in ancther state. If the second
party later brings the children to California and becomes =
resident of a county other than the county in whichthe divorce
was obtained, the only procedure by which the first party can
raise the question of custody would seem to be a guardianship
proteeding under Probate Code Section 1440 in the county where the
children reside. Although the divorce action remains pending as
a custody proceeding under Civil Code Section 138, the couwrt cannot
enter a custody order because the children are residents of another
county. A custedy proceeding cannot be brought under either
Section 199 or Section 214 of the Civil Code because the parents
are no longer husbend and wife. Ancother situation in which a
guardianship proceeding may be the only aveilable remedy ia
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vhen & foreign divorce decree 1s silent as to who shall heve
custody of the children. If the parties later come within the
Jurisdicticn of the California courts, it is not clear whether
the courts can modify the foreign decree to provide for custody
and, if so, in vhat type of proceeding this can be done. It
would appear desirable that some type of custody proceeding
other than guardianship be authorized by statute for these and
any otber sitwaticne in which a guardianship proceeding is now
the only avellable remedy to a parent seeking custody of his
chiid.

(2) The variocus kinds of stetutory proceedinge relating to
custody also create the problem whether, after one of these
Proceedings has been brought in cne court, another proceeding
under the same statute or under a different statute may be
brought in a different cowrt or whether the first court's
Jurisdiction is exclusive. This question can be presented in
various ways, such as the following: (a) If a divorce court
hag entered a custody order pursuant to Civil Code Section 138,
may a court in ancther county modify thet order or eptertain a
guardianship proceeding under Probate Code Section 1440 or--
assuming the divorce was denied but jurisdiction of the action
retained--entertain a custody proceeding under Civil Code
Sections 199 or 214? (b} If a couwrt has awarded custody under
Civil Code Bections 199 or 21k while the parties are still
married, may another court later reconsider the question in a
divorce proceeding wnder Civil Code Section 138 or a guardien-
ship proceeding under Probate Code Section Mh0t (c) If a
guardian has been appointed upder Probate Code Section 14U0, may
a divorce court or a court acting pursuant to Civil Code Sections
199 or 214 later award custody to the parent who is not the guardian?

A few of these matters were clarified by the decision of the
California Supreme Court in Greeme v. Superior Court, bolding
that a divorce court which had awarded custody pursuant to Civil
Code Bection 138 has continuing jurisdiction and a court in another
county has no Jurisdicticn to appoint a guardian of the children
under Probate Code Section L4k0. The Supreme Cowrt stated that
the genersl cbjective should be to avoid "unseemly conflict between
courts" and indicated that & proper procedure would be to apply
t0 the divorce court for a change of venue to the county where the
children reside.

It is not clear whether the exclusive Jurisdiction principle
of the Greene case either will or shouid be applied in all of the
situations io which the question may arise. An exception should
perhaps be provided at least in the case where a divorce action
is brought after & custody or guardianship ewvard has been made
pursuant to Civil Code Bections 199 or 21k or Frobate Code Section
1440, on the ground that it may be desirable to allow the divorce
court to consider and decide all matters of domestic relatlons
incidental to the divorce.

(3) There appear to be at least two additiopal problems of
Jurisdiction arising under the statutory provisiocns relating to
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custody of children. One is whether & court awarding custody under
Civil Code Section 214 has continuing jurisdiction to modify its
order. Although both Sections 138 and 199 provide that the court
ray later modify or amend & custody order made thereunder, Section
214 contains no such provisions. Another problem is the apparent
conflict between Section 199 and Section 214 in ceses where the
parents are separated. Sectlion 199 presumably can be used to
obtain custody by eny married person, whether separated or not,
vhile Section 214 is limited to those persons living "in a state
of separation.” The two sections differ with respect to the power
of the court to modify its order and also with respect to whether
someone other than a parent may be awarded custody.

Study No. 34(L): A study to determine whether the law of evidence
should be revised to confirm to the Itnii‘ecm Rules of Evidence
drafted by the Naticnal Conference of Commissioners on
Uniform Gtete Laws and approved by it at its 1953 annual
conference.

This 18 a legisletive assignment (not authorized by the Legislature
upon the recommendation of the Commission).

Study o, 35(L): A study to determine whether the law respecting
habeas corpus proceedings, in the trial and appellate courts,
should, for the purpose of simplification of procedure to
the end of more expeditious and final determination of the
legel cuestions presented, be revised.

This 18 a legislative assignment {not authorized by the Legislature
upon the recommendation of the Commission).

Study No. 36(L}: A study to determine whether the law and procedure
relating to condemnetion should be revised in order to

safeguard the property righta of private citizems.

This is & legislative assignment (not authorized by the Legisiature
upon the recommendation of the Commission).

Study Fo. 39: A study to determine whether the law relating to
attachment, garnishment, and property exempt from execution
gshould be reviged.

The Commlssion has received several communications bringing to its
attention anachronisms, ambiguities, and other defects in the law of
this State relating to attachment, garnishment, and property exempt
from execution. These communlcations have raised such questions as:
{1) whether the law with respect to farmers' property exempt from
execution should be modernized; (2) whether a procedure should be
established to determine disputes as to whether particular earnings
of judgment debtors are exempt from execution; (3) whether Code of
Civil Procedure Section 690.26 should be amended to conform to the
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1955 amendments of Sections 682, 688 and 690.11, thus meking it
clear that one~half, rather than only cne-guarter, of a judgment
debtor's earnings are subject to execution; (U4) whether an attach-
ing officer should de required or empowered to release an attachment
when the plaintiff appeals but does not put up e bond to continue
the attachment in ePfect; and (5) whether a provision should be
enacted empowering a defendant against whom a writ of attaclment
may be issued or has been issued to prevent service of the writ

by depositing in court the amount demanded in the complaint plua
10% or 15% to cover possible costs.

The State Baxr has had various related problems under considere-
tion from time to time. In a report to the Board of Governors of
the State Bar on 1955 Conference Resolution No. 28, the Bankruptcy
Committee of the State Bar recomtended that a complete study be
made of attachment, garnishment, and property exempt from execution,
preferably by the Law Revision Commission. Irn a communication to
the Commission dated June %, 1956 the Board of Governors reported
that it approved this recommendation and requested the Commission
to include thie subject on its calendar of topics selected for

study.

Study Ko, bl: A study to determine wvhether the Small Claims Court
Law should be revised.

In 1955 the Caomuisslon reported to the Legislature that it had
received commmnicaticns from several Judges in various parts of
the State relating to defects and gape in the Smail Claims Court
Law. These suggestions concerned such matters as whether fees and
mileage may be charged in connection with the service of various
papers, whether witnesses may be subpoenaed and are entitied to
fees and mileage, whether the monetary jurisdiction of the small
claims courts should be increased, whether sureties on appeal bonds
should be required to justify in all cases, and whether the plaintiff
should have the right to appeal from an adverse judgment. The
Cammission stated that the number and variety of these communications
suggested that the Small Claims Court Law merited study.

The 1955 Sessiocn of the Legislature declined to authorize the
Coomigsion to study the Small Claims Court Law at that time. No
comprehensive study of the Small Claims Court Law has since been
made. Meanwhile, the Conmissiocn has received coamunications meking
additional suggestions for revision of the Small Claims Court Law:
e.g., that the mmell claims court should be empowered to set aside
the judgment and reopen the case when it is just to do so; that
the plairtiff should be permitted to appeal when the defendant
prevails on a counterclaim; and that the small claims form should
be amended to (1) advise the defendant that he has a right to
counterciaim snd that feilure to do so on a claim arising out of
the game transaction will bar his right to sue cn the claim later
and (2) require a statement as to where the act occurred in a
negligence case.

This continued interest in revision of the Small Claims Cowrt Law
induced the Commission again to reguest authority to make a
study of it.
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Study No. 42: A study to determine whether the law relating to

the rights of a good faith improver of property belonging
to another should be revised.

The common law rule, codified in Civil Code Section 1013, is
that when & perscn affixes improvements to the land of another
in the good faith belief that the land is his, the thing affixed
belongs to the owner of the land in the absence of an agreement
to the contrary. The common law denies the innocent improver any
compensation for the improvement he has constructed except that
when the owner has knowingly permitted or encouraged the
leprover to apend money on the land without revealing his claim
of title the improver canm recover the value of the improvement,
and when the owner sues for damages for the improver's use and
occupation of the land the improver can set off the value of
the improvement.

About three-fourths of the states have ameliorated the common
law rule by the ensctment of "betterment statutes” which make
paysent of compensation for the full velue of the improvement a
condition of the owner's ability to recover the land. The owmer
generally is given the option either to pay for the improvement
and recover possession or to sell the land to the improver at
its value excluding improvements., Usually no independent action
is given the improver in possession, although in some states
he may sue directly if he first gives up the land.

California, on the other hand, grants the improver only the
limited relief of set-off when the cwmer sues for dameges and
the right to remove the improvement when this can be dome. It
would seem to be unjust to take a valuable improvement from one
who built it in the goed faith belief that the land was his and
give 1t to the owner as a complete windfall, Provision should
bte made for a more equitable adjustment between the tweo immocent
parties,

Study No. 43: A study to determine whether the s ate trial on
the issue of insanity in criminal. cases shogﬁ be abolished
or whether, if it is retained, evidence of the defendant's
mentel condliion should be aduissible on the 1ssue of
gpecific intent in the trial on the cther pleas.

Section 1026 of the Penal Code provides that when a defendant
pleads not guilty by reason of insanity and also enters another
plea or pleas he shall be tried first on the other plea or pleas
and in such trial shall be conclusively presumed to have been sane
at the time the crime was comitted. This provieion was originally
interpreied by the Supreme Cowrt to require exclusion of all evidence
of mental condition in the first trial, even though offered to show
that the defendant lacked the mental capacity to form the specific
intent reguired for the crime charged--e.g., first degree murder.
This interpretation wasz criticirzed on the ground that a defendant
right be so mentally defective as to be unable to form the specific
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intent required in certain crimes and yet not be so insane as to
prevall in the second trial on the defense of insanity. In
195G the Supreme Court purported to modify somewhat ite view of
the matter in Pecple v. Wells. The court's opinion states that
evidence of the defendant's mental condition at the time of the
crime may be introduced in the first trial to show that the
defendant did not have the specific intent required for the
erime charged but not to show that he could not have had such
intent. This distinction does not seem to be a very meaningful
or workable one or to meet adequately the criticisms made of .
the earlier interpretation adopted by the court. A study should
now be made to determine (1) whether the separate trial on the
defense of insanity should be abolished, with ali issues in

the case being tried in a single proceeding or (2) if separate
trials are to be continued, whether Section 1026 should be
revised to provide that any competent evidence of the defendaunt's
mental condition shaell be admissible on the first trial, the
Jury being instructed to comsider it only on the issue of
criminal intent.

Study No. 34: A study to determine whether partnerships apd
unincorporated associations should be permitted to sue
in their common names and whether the lav relating to the
use of fictitious names should be revised.

Code of Civil Procedure Section 388 provides that when two or
more persons asgocieted in any business transact such business
under a comnon name they may be sued by such common name,
However, such asscciates may not bring suit in the common name.
In the case of a partnership or association composed of many
individuals thie results in an incrdinately long caption an
the complaint and in extra expense in filing fees, neither of
which appears to be necessary or justified.

Sections 2466 to 2471 of the Civil Code also have a bearing
on the right of partnerships and unincorporated assoclations to
sue. These sections provide, inter alim, that a partnership
doing husiness under s fictitious name camnot maintain sult om
certain causes of ection unless it has filed a certificate
naming the members of the pertnership, and that a new certificate
must be flled when there is a change in the membership. These

provisions, which have been held to be applicable to unincorporated

associations, impose a burden on partnerships and associations.

No. 45: A study to determine whether the law relat
the doctrine of mituelity of remedy in sults for specific
performance should he revised.

Civil Code Secticn 3386 provides:

§ 3386. Neitber party to an obligation can be
campelied specifically to perform it, unlesa the
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other party thereto has performed, or is compellsbie
specifically to perform, everything 4o which

the former is entitled under the seme obligabiony=
either completely or neerly so, together with full
compensation for any want of entire performance.

Section 3386 states substantially the doctrine of mutuality
of remedy in suits for specific performance as it was originally
developed by the Court of Chancery. The doctrine has been
considerably modified in most Americen jurisdictions in more
recent times. Today it is not generally necessary, to obtain
a decree of specific performance, to show that the plaintiff's
obligation i3 specifically enforceasble, so long as there is
reasonable assurance that plaintiff's performance will be forth-
coning when due. Such assurance may be provided by the piaintiff's
past conduct, or his economic interest in performing, or by grant-
ing a conditional decree or reguiring the plaintiff to glwve security
for his performance,

Civil Code Section 3386 states a much more rigid rule. It is
true that Section 3386 is considerably amelicrated by Civil Code
Sections 3388, 3392, 3394 and 3423(5) and by court decisions
granting specific performance in cases which would fall within
a strict application of the doctrine of mutuelity of remedy. On
the other hand, the mutuality requirement has in some cases been
applied strictly, with harsh results.

On the whole, the California decisions in terms of results may
not be far out of line with the more modern and enlightened view
as to mutuality of remedy. But insofar as they have reached
sensible results it has often been with difficulty and the result
has been inconsistent with a literal reading of Section 3386. And
not infrequently poor decisions have resulited. A study of the
requirement of mutuality of remedy in suits for specific performance
would, therefore, appear to be desireble.

Study No. 46: A study to determine whether the provisions of the
Penal Code relating to arson should be revised.

Definiticn of Arson. Chapter 1 of Title 13 of the Penal Code
(Sections 4k7a to k51a) is entitled "Arson." Section th7a makes
the burning of a dsrelling-house or a related bullding punishable
by a prison sentence of two to twenty years. Section 448a makes
the burning of any other building punishabie by a prison sentence
of one to ten years. Section 4H49a mekes the burning of personal
property, including a streetcar, railway car, ship, voat or cother
water craft, automobile or other motor vehicle, punishabie by a
sentence of one to three years. Thus, in general, California
follows the historical approach in defining arson, in which the
turning of a dwelling-house wag made the most serlous offense,
presumably because a grester risk to human life was thought to
be involved. Yet in modern times the burning of other buildings,
such as a school, a theatre, or a church, or the burning of such
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personal property as a ship or a railway car often constitutes

a far graver threat to humen life than the burning of a dwelling-
house. Some other states have, therefore, revised their arscn
laws to correlate the penalty not with the type of building or
property burned but with the risk to human life and with the
amount of property damage involved in a burning. A study should
be made to determine whether California should similariy revise
Chapter 1 of Title 13 of the Penal Code.

Use of Term "Arson"” in Statutes. When the term "arson” is
used in a penal or other statute, the question arises whether
that term includes only a violation of Penal Code Section UhTa,
vhich alone labels the conduct which it proscribes as "arson,”
or whether it is also applicable to violations of Penal Code
Sectione 44Ba, 4h49a, 450a and 45la, which define other felonies
related to the burning of property. For example, Penal Code
Section 189, defining degrees of murder, states that murder
committed during the perpetraticn of arson, or during attempted
arson, is murder in the first degree. There is nothing in that
section which makes it clear what is meant by "arson.” On the
other hand, Penal Code Section 64k, concerning habitual criminals,
refers specifically to "arson as defined in Section B47a of this
code,” On the basis of these enactments it could be argued that
"arsen" is only that conduct which is proscribed by Section 4i7a.
Yet In In re Bramble the court held that a violation of Section
4iBa was "arson." Thus, there is considerable doubt as to the
exact meaning of the term "arson” in relation to the conduct
proscribed by Penal Code Sections 44Ba, LU9e, U50a, and 45la.

Study No. ¥T: A study to determine whether Civil Code Section
1698 should be repealed or revised (modification of

contracts !.

Section 1698 of the Civil Code, which provides that a contract
in writing may be altered by a contract in writing or by an
executed oral agreement and not otherwise, might be repealed.

It frequently frustrates conmtractusl intent. Moreover, twe
avoldance technigues have been developed by the courts which
conaiderably limit its effectiveness. One technique is to hold
that & subsequent oral agreement modifying a written comtract

is effective because it is executed, and performance by one party
only has been heid sufficiesnt to render the agreement executed.
The second technigue is to hold that the subsequent oral agree-
ment rescinded the original obligations and substituted a new
contract, that this is not an “alteration" of the written con-
tract and, therefore, that Section 1698 is not applicable. These
techniques are not a satisfactory method of ameliorating the rule,
however, because it is necessary to have a lawsuit to determine
whether Section 1698 applies in a particular case,

If Section 1698 is to be retained, the guestion arises whether
it should apply to all contracts in writing, whether or not required
to be written by the statute of frauds or same other stetute. It
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is presently held to apply to all contracts in writing and is
thus contrary to the common law rule and probebly contrary to
the rule in all other states. This interpretation has been
eriticized by both Williston and Corbin who suggest that the
language is the result of an inaccurate attempt to codify the
compor law rule that contracts required to be in writing can
only be modified by a writing.

Study No. 49: A study to determine whether Section 7031 of the
Business and Professions Code, which precludes an un-
licensed contractor from dringing an action to recover
for work done, should be revised.

Section TO31l of the Business and Professions Code provides:

§ 7031. Ko person engsged in the business or
acting in the capacity of a contractor, may bring
or maintain any action in any court of this State
for the collection of compensation for the per-
formance of any act or contract for which a license
is required by this chapter without alleging and
proving that he was a duly licensed contractor at
all times during the performance of such act or
contract.

The effect of Section T0O31 i3 to bar the affirsative assertion
of any right to compensation by an unlicensed contrector, whether
in an action on the illegal contract, for restitution, to foreclose
a mechanies® lien, or to enforce an arbitration award unless he
can show that he was duly licensed.

The courts have generally taken the position that Section TO3l
requires a forfeiture and should be strictly construed. In fact,
in the majority of reported cases forfeiture appears to have been
avoided. One technique has been to find that the artisan is not
a "contractor” within the statute, but is merely an "employee.”

But this device 1s restricted by detailed regulations of the
Contractor's State License Board governing guslificatioms for
licenses and the scope of the statutery requirements. Another

way around the statute has been to say that there was "substantial”
compliance with ite reguirements. In addition, Section TO31 has
been held not to apply to a suit by an unlicensed subcomtractor
against an unlicensed general contractor on the ground that the

act 1s aimed at the protection of the public, not of one contractor
egainst a subcontractor. Similarly, the statute does not dar a
suit by an unlicensed contractor against a supplier of construetion
material. And the statute has been held not to apply when the con-
tractor is the defendant in the action.

But with all of these qualifications Section 7031 has a wide

area of application in which it operates to visit a forfeiture
upen the contractor end to give the other party a windfall.
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Many Jurisdlctions, taking into account such factors ss morel
turpitude on both sides, statutory policy, public importance,
subservience of econoamic position, and the possible forfeiture
involved, allow restitution to an unlicensed person. But in
California, Section 7031 expressly forbids "any sction" and

this prohibition of course includes restitution. The court can
weigh equities in the contractor's favor only where the contractor
iz the defendant. If the contractor is esserting a claim, equities
generally recognized in other jurisdictions cannot be recognized
Pecause of Section TO3l.

Study No. 50: A study to determine whether the law respecting
the rights of a lessor of property when it is sbandoned

by the lessee should be revised.

Under the older common law, & lessor was regarded as having
conveyed away the entire term of years, and his only remedy upon
the lessee's abandomment of the premises was to leave the property
vacant and sue for the rent as it became due or to re-enter for
the limited purpose of preventing weste. If the lessor repossessed
the premises, the lease and the lessor's rights against the lessee
thereunder were held to be terminated on the theory that the
tenant had offered to surrender the premises and the lessor had

accepted.

In California the landlord can leave the premises vacant upon
abandomment and hold the lessee for the rent. The older rule in
California was, however, that if he repoesessed the premises, there
vas a surrender by cperation of law and the landlord lost any
right to rent or damages sgainst the lessee, More recently it
has been held by our courts that if the lessor re-enters or re-
lets, he can sue at the end of the texrm for damages measured by
the difference between the rent due under the original lease and
the amount recouped under the new lease.

Should the landlord not be given, however, the right to re-
enter and sue for damages at the time of sbandomment? In scme
states this has been allowed, with certain restrictions, even in
the absence of & clause in the lease. And it has been held in
many states that the landlord may enter as agent of the tepant
and re-lease for & period not longer than the original lease at
the best rent available. In this case, the courts have said, the
landlord hae not accepted a surrender and may therefore sue for
dameges. But this doctrine was repudiated in California and it
is doubtful that it can be made available to the leasor without
legislative enactment.

Civil Code Section 3308 provides that the parties to a lease

may provide therein that if the lessee breaches any term of the
lease,
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the lessor shall thereupon be emtitied to recover from the
lessee the worth at the time of such termination, of
the excess, if any, of the amount of rent and charges
equivelent to rent reserved in the lease for the
balance of the stated term or any shorter period of
time over the then reasonable rentzl value of the
premises for the same period.
The rights of the lassor under such agreement shali
be cumulative to all other rights or remedies. . . .

Thus the landlord is well protected in California if the lease so
provides. The guestion is whether he should be similarly protected
by stetute when the lease does not sc provide.

Study No. 5l: A study to determine whether a former wife, divorced
in an acticon in which the court did not have personal
Miﬁiﬂim over both parties, should be permitted to
maintain an action for support,

The Californis Supreme Court, after this study was authorized,
keld that an ex parte divorce doss not terminste the husband's
obllgation to support his former wife. Hence, this study now
primarily involves the guestion of the procedure to be followed
to maintain an action for suppert after an ex parte divorce.

Study No. 52(L): A study to determine whether the doctrine of
sovereign immnity should be modified.

This is a legislative assignment (not authorized by the Legis-
lature on recomendation of the Commission).

The doctrine of govermmental immunity--that a governmental
entity is not liable for injuries infllcted on other persons--
has long been generally accepted in this State. The constitu-
tional provision that sults may be brought against the State
"as shall be directed Wy law,"” does not authorize suit against
the State save where the Legialature has expressly so provided.
Mareover, a statute permitting suit against the State merely
wvaives immunity from suit; it will nct de construed to admit
liability nor waive any legal defense which the State may have
unless it contains express language to thet effect.

The general rule in this State is that a governmental entity
is liable for dameges resulting from negligence in its "proprietary™
activities. But such an entity is not lisble for damages
resulting from negligence in its “governmental" activities
unless & statute assumes liability. An example of a statute
assuming liability for damages for "governmental" as well as
"proprietexy” activities is the Vehicle Code which imposes
1iability for negligent operation of motor vehicles on
governmental unltas.

The doctrine of sovereign immmunity has been widely criticized.
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The distinction between "proprietary” and "govermmental” functions
is uncertain as to its application in particular cases with the
consequence that it is productive of much litigation.

At the 1953 Conference of State Bar Delegates a resolution was
adopted favoring the ebrogation of the doctrine of sovereign
immunity and appointing a conmittee to study the problem. The
cozmittee's report, dated August 5, 1954, presents an excellent
preliminary analysis of the problem and recommends that .the study
be carried forward.

Study Fo. 53{L}: A study to determine whether personal injury
demages should be separate property.

This is a legislative assigoment (not authorized by the
Legislature on recommendation of the Commission).

The study involves s consideration of Civil Code Section 163 5,
enacted in 1957. This statute contains a number of defects. The
general problem will reguire a consideration of the rule imputing
the negligence of one spouse %o the other.

In this State the negligence of one spouse is imputed to the
other in any action when the Judgment would de community property.
A judgment recovered by a spouse in a personal injury action
until the enactment of C.C. § 163.5 in 1957 was community property.
Thus, when one spouse sued for an injury caused by the combined
negligence of & third party and the other spouse, the contributory
negligence of the latter was imputed to the plaintiff, barring
recovery. The reason for the rule was said to be that it prevented
the negligent spouse from profiting, through his commmity interest
in the judgment, from his own wrong.

The State Bar has considered a number of proposals to change or
modify the former rule., These have included proposais that a
recovery for perscnal injury be made separete property (this was
the solution adopted in 1957 in C.C. § 163.5); that the recovery
not include damages for the loss of services by the negligent
spouse nor for expenses that would ordinarily be payable cut of
community property; and that the elements of damage considered
personal to each spouse be made separate property.

Study No. 55(L): A study as to whether a trial court sbould have
the power to require, as a conditlon for denying a motion
for a new trial, that the pert sing the motion stipulate
to the entry of judgment for 8 in excess of the damages
awvarded by the jury.

This is a legislative assignment (not authorized by the Legislature
upon the recommendation of the Commission).

Study Ro. 57(L): A study to determine whether the laws relating
to bail should be revipsed.

This is a legislative assigmment {not authorized by the Legislature
upon reccmnendstion of the Commission).
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Study Fo. 59: A study to determine whether California statutes
relating to service of process by publication should be
revised in light of recent decisions of the United States

Supyreme Court.

Two recent decisions by the United States Supreme Court have
placed new and substantial constitutional limitetions on service
of process by publication in judicial proceedinge. Theretofore,
it had generally been assumed thet, at least in the csse of
proceedings relating to real property, service by publication
meets the minimum standards of procedural due process prescribed
by the Fourteenth Amendment to the United States Constitution.
However, in Mullane v. Central Hanover Bank & Trust Co., decided
in 1950, the Supreme Court held unconstitutional a New York
statute vhich authorized gervice on interested parties by publica-
tion in connection with an accounting by the trustee of a common
trust fund under a procedure established by Section 100-c(12) of
the New York Benking Law. The Court stated that there is no
Justification for a statute authorizing resort to means less
Jikely than the mails to apprise persons whose names and addresses
are known of a pending action. Any doubt whether the rationale
of the Mullane decision would be applied by the Supreme Court to
cases involving real property was setiled by Walker v. City of
Hutchinson, decided in 1956, which held that notice by publication
of an eminent domain proceeding to a land owner wvhose name was
known to the condemning clty was a violation of due process.

The practical consequence of the Mullane and Walker decisions
is that every state must now review ite statutory provisions for
notice by publication to determine whether any of them fail to
measure up to the requirements of the Fourteenth Amendment. A
prelinminary study indicates that few, if eny, California statutes
are questionable under these decisions, inasmuch as our statutes
generally provide for notice by mail to persoms whose interests
and vhereabouts are known. BHowever, a comprehensive and detailed
study should be underteken to be certain that all California
statutory provisions which may be affected by the Mullane and
Walker decisions are brought to light and that recommendations
are made to the legislature for such changes, if any, as may dbe
necessary to bring the law of this State into conformity with
the requirements of the United States Comstitutiom.

Study No. 60: A atugoz.o determine whether Section 1974 of the
Code of Civil edure should be repealed or revised.

Section 197k of the Code of Civil Procedure, emacted in 1872,
provides that no evidence is admissible to charge a person upon
a representation as to the credit of a third person unless the
representation, or some memorandum thereof, be in writing and
either subscribed by or in the handwriting of the party to be
charged. Section 197k is open to the criticism commonly leveled
at statutes of frauds, that they shelter more frauds than they
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prevent., This result has been avoided by the courts to a consider-
able extent with respect to the original Statute of Frauds by
liveral construction of the Statute end by creating numerous ex-
ceptions to it. However, Section 197h has been applied strictly

in California. For example, in Beron v. Lange an action in deceit
failed for want of & memorandum sgeinst a father who had deliberate-
ly misrepresented that his son was the beneficiary of a large trust
and that pert of the principal would be paid to him, thus inducing
the pleintiff to transfer a one-third interest in his business on
the son's note.

Only & fow states have statutes similar to Section 1974. The
courts of some of these states have been more restrictive in apply-
Ing the stetute than has California. Thus, some courts have held
or said that the statute does not spply to misrepresentations made
with intention to defraud but fraudulent intent wili not avold
Section 197hk. Again, scme states hold the statute inapplicable
when the defendant had an interest in the action induced, but this
interpretation was rejected in Bank of America v. Westerm Comstructors,
Inc. And in Carr v. Tatum the California cowrt failed to apply
two limitetions to Sectiom 197k which have been applied to similar
statutes elsewhere: (1) construing a particular statement to be &
misrepresentation coancerning the value of property rather than one
es to the credit of a third person; {2) refusing to apply the
statute where there is a confidential relationship lmposing a
duty of disclosure on the defendant. Indeed, the only reported
case in which Section 197k has been held inapplicable was one where
the defendant hed made the representation sbout a corporation which
was hie alter ego, the court holding that the representation was
not one concerning a third person.

Section 1974 was repealed as & part of an cmnibus revision of
the Code of Civil Procedure in 1901 but this act was held vecid for
unconstitutional defects in form.

Study No. 61: A study to determine whether the doctrine of election
of remedles should be abolished in cases where rellef is
gought against different defendants.

Under the common law doctrine of election of remedies the choice
of one among two or more inconsistent remedies bars recourse to the
cthers. The doctrine is an aspect of the principle of res judicata,
its purpose being to effect economy of litigation and to prevent
herassment of a defendant through a series of actions, basged on
differant theories of liability, tc obtain relief for a single
wrong. The common law doctrine has been applied in cases where
the injured party seeks relief first against one person and then
ageinst another, although one of its principal justifications,
gvoidance of successive actions against a single defendant, is in-
applicable tc such a situation.

The doctrine of election of remedies has frequently been criticized,
In 1939 New York abolished the doctrine as applied to cases involving
different defendants, on the recommendation of its Law Revision
Commlssion.
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The law of California with respect to the spplicetion of the
doctrine of electicn of remedies to different defendants is not
clear. Our courts have tended, in general, to apply the doctrine
only in estoppel situations~-i.e., where the person ssserting it
8s a defense can show that he has been prejudiced by the way in
which the plaintiff has proceeded--and this limitation has been
recently applied in cases involving different defendants., In
other cases, application of the doctrine has been avoilded by _
holding that the remedies pursued againet the different defendants
were not inconsistent. In still other cases which do not appear
to be distinguishable, however, the doctrine has been applied to
preclude a plaintiff from suing one person merely because he
had previously sued another, Since it is difficult to predict
the ocutcome of any perticular case in this State today, legislation
to clarify ani modernize our law on this subject would sppear to
be desirable.
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EXHIBIT IIX
STATUS
Study : Year : Completed Research
Ko. : Subject ;Authorized: Report Received? : Comments
12 Teking Instructions to Jury Room 1955 Need a new study- Commission made recommendation in 1957.
have not retained Bill not pushed by Commission because ¢ |
a research cone- various mechanical problems involved in
gultant getting a copy of the instructions to jury
which were not taken care of in blll} or
congidered in previous study. Commission
determined in 1958 to carry this study
forward and has reaffirmed that decision
several times since then. However,
pressure of other work has not permitted
staff or Commission to devote any atten-
tion to this study.

21 Confirmation of Partition Sales 1956-study Need a new study- Staff study wss prepared on this toplec. It
expanded have not retained was submitted to several practitioners and
in 1959 & research con- gt their suggestion the topic was

sultant broadened in 1959 (by legislative acticn)
to include the entire subject of partit: ‘j’:
actions.

26 Eecheat -- What Law Governs 1956 Need a new gtudy=- This topic involves a rather narrow point

have not retained and perhaps the staff could prepoare the
a research con~ neceasary study if time permits.
aultent

27 Putative Spouse 1956 Research con- Professor J. Keith Mann of Stanford Law

sultant has not
campleted study
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study. Because of other work, he has
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27 Putetive Spouse (Contimed)

29 Post-Conviction Sanity Hearings

30 Custody Jurisdiction

34(L) Uniform Rules of Evidence

: Completed
Year : Research
Authorized: Report
H Received?
1956 Yes

1956 We have an in-
adequate study

1956-4 Study complete
legislative except for few
assigmment minor matters

P

not been working on the study. He does not
plen to work on it in the near future. He
is unable to give ue any specific date
when i1t will be completed. He does not
believe that he will recommend any legia-
lative action in this field, If he decides
not to prepare the study, we will need to
get another research consultant.

We have encumbered funds in a prior year to
print the recommendation on this topiec.

We decided to defer action on this study
because the Governor's Commission on Problems
of Insanity Relating to Criminal Offenders
will consider this matter.

We paid for the study on this topic because
the funds would no longer have been aveilable
for peyment in the ordinary course after
Jupe 30, 1959. Payment was made with the
understanding thet the research consultant,
Dean Kingsley of U.5.C. Law School, would
contirmie to work with the Commission on the
study.

Cammission is now working on the tentative
reccmmendation on the article on hearsay.
We have encuwbered funds in prior fiscal
years to print the following portions of
this study: Hearsay ($3,450); Privilege
($3,200); Rules 67-72 ($600).



Study:

STATUS
:  Completed

: Year : Research :
No. : Subject sAuthorized: Report : Comptents
: : : Recelved? H
35(L) Post-Conviction Procedure 1956-A We have reteined a The Commission received a study from Mr,

36(L) Condemnation Law and Procedure

39 Attachment, Garnishment and
Property Exempt from Execution

legislative consultant but do
assigmment not have his study

1956-A Portions
legislative completed
assigmment
1957 Research
consultent
retained

FPaul Selvin recommending that the Uniform
Post-Conviction Procedures Act not be
adopted in California. The Commission con-
curred in that recommendation end ie now
ewaliting a study concerning improvements in
the details of the existing California law.
Professor Eerbert L. Packer of Stanford is
our consultant on the second study. How-
ever, there has been a misunderstanding as
to the scope of the study he is to make and
we may have to retain snother consultant
t0 prepare this research study.

We will receive the balance of this research
study prior to the 1963 legislative session.
We have encumbered funds in prior fiscal
years to print the following portions of this
study (not printed for 1961 Legislature):
Pretrial Conferences and Discovery ($1,220);
Allocation of Award (4$1,220) and Incidental
Business Iosges (approximately $500).

The Commissich amnticlipates that this will

be its major study during the 1963-65 i
period and will be the subject of a
recommendation in 1965. We may find it
necessary to submit several recommendations
covering various portions of this topic.



- __STATUS
: : : Completed H
Study : : Year Regearch :
No. & Subject :Authorized: Report. : Conments
s : : Received? :
41  Small Claims Court Lew 1957 Ve have a staff When time permits the staff may be able
research study to complete this study.
that needs some
revision
ko Trespessing Improvers 1957 We have research The staff will need to do quite a bit of
study set in type research on the righte of varioug persons
who may have securlty interests in
property improved by another before this
study will be ready to be considered by
the Commission. The funds to print this
study will become unavaileble in June
1961, However, we have already expended
the major portion of these funds.
k3 Separate Trial on Issue of Insanity 1957 Yes We heve decided to defer this study. The
Governor has appointed a special commission
thet will consider this matter. (See comment
to Study Fo. 29)
kb Buit in Common Name 1957 We have an When time permits the staff may be able
inadequate study to put this study in a form that will
provide e sound basis for Commission action.
The study will need considerable work. _
45 Matuality re Specific Performance 1957 We have retained We have not yet received a research report
& research con- on this topic. We have not set a deadline
sultant for our research consultant {Professor

Orrin B. Evens of U.5.C.). We have written
to him to determine when he will sulmit the
study, but he has not set any time for
delivery of the research report.

"h-



received a portion
of his study.

STATUS
: Completed
Atudy: Year Research
No. @ Subject :Authorized: Report Comments
: : Received?

46 Arson 1957 Yes We have encumbered funds from a prior
fiscal year to print cur report on this
topic. We plan to submit a recommends-
tion to the 1963 Legislature on this
subject.

L7 Modification of Contracts 1957 We do not have a

research consultant
Lg Rights of Unlicensed Contractor 1957 We have an This study will require conziderable work
inadequate study by the steff before it is ready to be
conzidered by the Commission.

50 Rights of Lessor Upon 1957 We have retained We have not yet received a research study

Abandonment by Lessee & research con- on this topic. '
gultant

51 Right of Wife to Sue for Support 1957 See comment We received a good research report on

After Ex Parte Divorce this topic but the Supreme Court sub-
sequently reversed its prior decisions and
made the research study obeclete. We should
either abandon this topic or secure a new
research report containing recommendations
as to the procedures to be foliowed in
obtaining support after sn ex parte divorce.

52(L) Sovereign Immunity 1957 - A We have retained We have ninde this study our top priority

Legislative a research con- for the 1963 Session.
assignment sultant and have



STATUS

: Completed
Study : Year Resesrch
No. Subject rAuthorized: Report Comments
: : Received?
53(L) Whether Personal Injury Damages 1957 - A Yes We plan to meke this a topic for a
Should Be Separate Property legislative recommendation in 1963.
essignment
55(L) Power To Deny New Trial on 1957 - A Yes We have some concern as to the quality
Condition that Damages Be legislative of this study.
Increased assignment
57(L) Law Relating to Bail 1957 Yes
59 Service of Process by 1958 Yes.study not yet This study was prepared free of charge by
Publication available in the Harvard Student Legislative Research
mimeographed Bureau. It will require considerable
form work by the staff before 1t will be in
a form suitable for consideration by
the Commission.
60 Representation Relating to 1958 We do not have
Credit of Third Person a research
consultant
61 Election of Remedies Where 1958 We have retained Ouwr research consultant advises us that

Different Defendants
Involved

a research
consultant

-

we cannot count on this as a topic on
which we can meke a recommendation in 1963.



{Memo. Fo. 1(1962) 1/4/62
EXHIBIT IV
REPORT ON STATUTES REPEALED BY IMPLICATION
OR HELD UNCONSTITUTIONAL
Section 10331 of the Government Code provides:
The commission shell recommend the express repeal

of all statutes repealed by implication, or held

unconstitutional by the Supreme Court of the State

or the Supreme Court of the United States.

Pursuant to this directlve the Commission has mede a study
of the decisions of the Supreme Court of the United States and
of the Supreme Court of Californie handed down since the Commission's
1961 Report wae prepared.”’® Tt has the following to report:

{1) No decision of the Supreme Court of the United States
"holding a statute of the State unconstitutional or repesled by
implication has been found.

{2) No decision of the Supreme Court of Californie holding &
statute of the State repealed by implication has besn found.

(3) Two decisions of the Supreme Court of Celifornia holding
statutes of the State unconstitutional have been found.

In City of los Angeles v, 0ffner,53 the Bupreme Court in a four

to three decision held unconstitutional former subdivision {i} of

52, This study has been carried through 57 Adv. Cal. 102 (1961) snd
68 U.8. 19 (1961).

53. 55 Cal.2d 103, 10 Cal. Rptr. 470, 358 P.2d4 926 (1961).
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Section 5024 of the Streets and Highways Code5h because it
purported to authorize an assessment in an emount greater then
the cost of the local improvement ip violstion of Section 1 of
Article XIIT of the Californie Constitution.

In American Civil Iiberties Union v. Board of Eﬂucation,55

the Supreme Court in a four to three declsion held uncomstitutional
the first paragraph of Section 16564 of the Education Code and all
of Section 16565 of the seme code because these sections require
an uncopstitutional disclosure and attempt to create an
unconstitutiopal power of prior restraint upon the rights of free
assemhly and free speech in violatlion of the First and Fourteenth
Amendments to the Constitution of the United States and in
vioclation of Sections 9 and 10 of Article I of the California

Constitution.

S4. Sectlon 5024 of the Stréets and Hlighwaeys Code was mmended in
1961 to remove the constitutional objections raised in
this decision. Stats. 1961, Ch. 276, p. 1310.

55. 55 Cal.2d 167, 10 Cal. Rptr. 647, 359 P.2d 45 (1961); accord,

American Civil Liberties Union v. Beard of Education,
55 Cal.2d 906, 10 Cel. Rptr. 659, 359 P.2d4 57 (1961).
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