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Supplement to Memorandum Fo. T4{1960)
Subject: Additional letters re Commisaion's Recommendations

Attached are some additional letters that have been recelved
relating to the Commission‘s eminent domein proposals. As these

letters are from persons who have previcusly written to us, they will

be cited as follows: P. W. Supp. (6), (7)) {12} etc.

Respectfully submitted,

Joseph B, Earvey
Asslgtant Executive Secretary
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August 23, 1530

California *Yaw Revision Commission
School of Law
Stanford, California

Attention: Mr., John H. DeMoully

Subject: Recommendations relating to the rules
of evidence in eminent domain proceedings

Gentlemen:

Referring to our letter of July 22, 1660 addressed to
the Californla Yaw Revision Commigsion, commencing at page 9
we discussed the superiority of comparable sales to the income
and reproduction cost apnroachsto value, Since then we have
examined the "Staff and Consultants Reports to the Committee
dated February, 1852, nublished by the Joint Interim Committee
on Assessment Practices of the California legislature, That
report deals primarily with the valuation of utility properties,
However, 1t reveatedly and forcefully states in layman's lang-

(: uage the conclusion heretofore reached by many others that
"actual market prices are the best evidences of value" {(at page
7¢) .

At page $8 the report states that

"This Repeort has discussed in some detail the
several direct evidences of value available to the
assessor as a substitute for the best evidences,
i, e., recent sales Drices for the property being
appraised or for comparable preoperties.”

At page 7% the report states that

"As previously stated, value is a price at
which a product will be exchanged in a competitive
market, It follows that actual market prices are
the best evidences of value. When sales of a given
class of property are numerous encugh to indicate a
consensus, and »roperties are sufficiently similar
to permit ready comparison of one with another, the
appraiser can readily use this criterion and need
hardly concern himself with any other.,”

In discussing the capitalization anproach to value,
<:‘ at nage 84 the report concludes that
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"The basic rate of capitalization to be employed
in capitalizing either a perpetual stream of income
or a terminating stream, is one of the most difficult
things to determine."

Likewise, in discussing the reproduction cost approach
to value, which it concludes "should play a very minor role’
{page ¢8) in the appraisal of utility properties, at page 57
the report states that in determining the land value in the
reproduction cost study, "3ecent sales of comparable properties
are taken into consideration where possible,”

It appears that the consultant to the Law Revision
Commission, who is an attorney, not an appraiser, has arrived
at conclusions contrary to the law as ezpressed by the courts
and also contrary to the conclusions of the counsultants
to the Joint Interim Commitiee on assessmeant prices, who are
appraisers and ecoaomists rather than bheing lawyers.

Yery truly yours,

HAROWD W, KENNEDY
County Couasel

4 if( f‘Wf
ﬁ. . Early
Deputy County Counsel

ARE: INR
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September 1, 1960

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford, California

Dear Mr. DeMoully:

Re: Comments on Tentative Recommendations and
Proposed Legislation Relating to Taking
Possession and Passage of Title in Eminent

' Domain Proceedings.

: Reference is made to your letter of Jume 27, 1960,
-~ requesting our comments and suggestions on the tentative
(: reconmendations and proposed legislation of the California
Law Revision Commission relating to tak possesslon and
passage of title in eminent domain proceedings.

‘ "A8 we have pointed ot to you in previous letters,
the Department of Pubgic Works of the State of California

is directly interested in and vitally concerned with the field
of condemnation law. This 1s particularly true in regard to
taking of possession, as this Departwent 1s involved the
wmajority of all immediate possession acquisitions under
Article I, Section 14, of the California Constitution. As
hereinafter indicated, we are in agreemwnt with part of the
recommendations of the Commission in this portion of its
eminent domain study, except for some objections in primciple
and a few technical changes.

In our study of the Consultant's report and the
Commission's tentative recommendations, we were concerned by
the lack of factual data and reasons to support several of the
conclusions contained therein. It :gpears to us that sub-
stantive changes are recommended without a full and couplete .
investigation of necessity therefor, and without a full study
of the effect of such changes upon the acquisition of right -
of way and land for public improvement projects. -
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An understanding of acquisition procedure and the
administration of an effective right of way program in-
volving the condemmation of property for public use is
important in any consideration of legislation affecting
the right of immediate possession and passage of title.

~There are several harmful effects in statutes
which can delay a condemnor's entry into possession. If
the condemnor must await possessiom pending a motion to stay
the order or to vacate the order, or during appeal of the
order before entering intc possession, the consequences may
be detrimental to all interested parties; the landowner,
the condemnor and the public. Any delay in enteriug the
condemned land is a serious problem. From the standpoint of
the condemnor and the public, construction of urgently needed
facilities should not be delayed. In addition to prolonging
the time which the public must wait for a new or improved
highway, delay im possession has financial consequences. The
cost of the new facility may becowme exorbitant or prohibitive
due to rising building and labor costs. Any hindrance to the
closing of the gap between highway modernization and traffic
requirements is simply compounding am existing problem. As
hereinafter pointed out, one of the major consequences of a
delay provision in an immediate possession statute would be
the inability of the State of California to certify the right
of way, for purposes of starting bidding procedures, letting
contracts and obtalning Federal participation.

The effect of some of the Commission's recommenda~
tions upon the State Department of Public Works camn be more
clearly understood when it is realized that during the 1958-
1959 fiscal year bids were opened on 649 projects with a
construction value of $264,388,400.00, which figure does not
includé the cost of right of way. The cost of right of way
acquisition and utility relocation, exclusive of land clear-
ance, amounted to $126,648,702.00 for the fiscal year. The
State highway system construction contracts referred to above
entailed the tmgrovement of 1,879 miles of highways and con-
struction of 367 bridges and separation structures. This
involved the acquisition of 8,5g6 parcels of land by negotiation
and condemnation. -

For convenience, our comments and suggestions will
be first directed to the conclusions contained in the teantative
recommendations of the California Law Revision Commission, and
then to the specific secticns and amendments to the statutes
relating to passage of title and possession.

&)




C

()

Mr. John H. DeMoully =3= Sept. 1, 1960

COMMENTS ON COMMISSION'S RECOMMENDATIONS

Immediate Possession

1. Order of Iggediéfe Possession,

We agree with the Commission that immediate posses-
sion is one of the most ilmportant questions in the area of
eminent domain law. Generally, we have found little practical
difficulty in our present practice of processing orders of
possession. It should be noted that this Department administers
the vast majority of such cases under California law. Although
there are now no statutes specifying the exact procedure to be
followed in obtaining an order of immediate possession, we have
no objection to the Commission's cedifying the present practice
and procedure. This would include the enactment of a statute
providing that the condemnor, after issuance of summons, may
apply to the court ex parte for an order authorizing immediate
possession. We are not accord with the Commission's recom-
mendation that the order is not to be "routinely gramted".
Besides being indefinite, these words could mean different
things to different superior courts, and do not add anything to
what we now consider the present meaning of .an ex parte proceed~
ing. The court should have the duty to issue the order where
it determines that the plaintiff is entitled to obtain immediate
possession of the property pursuant to Article I, Section 14,
of the California Comstitution. Again, this is the present
procedure and practice in obtaining an order of immediate
possession.

2. Notice of Order to Owners and Occupants.

Although neither the Consultant to the Commission,
nor the Commission;, has indicated any basis or reason for
extending the present notice provisions in Section 1243.5 from
three days to twenty days, we have no objections to such change,
providing that the court, upon application of the condemnor,
may shorten the time within which the notice must be given to
a period not exceeding three days. It has been the practice of
this Department, even before the enactment of Code of Civil
Procedure Section 1243.5, to give to owners and occupants
reascnable notice of the State's intention to take possession
of their property. The Right of Way Manual of the California
Division of Highways (Section 5.491) provides that "It is the
policy of the Division of Highways to give adequate notice to
the property owners and parties in possession before taking
possession of property." It also provides that "A true copy
of the Notice of Intention To Take Possession shall be served
... at least 10 days before possession is to be taken." 1Im
operating under this statute, we have found no hardship situa-
tions to exist and none has been brought to our attention.

)
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An order for possession is not self-executing and
before a person can be dispossessed, under such an order, the
condemnor must obtain a writ of assistance, which results
in a further delay in the actual taking of possession.

We disagree with the recommendation of the Commission
that the notice of intention to take possession must be given
by personal service or, If personal service cannot be made, by
mailing., Particularly with the expansion of the notice to
twenty days, there is little damger that the mailing will not
be adequate. This would also save the expense to the condemn-
ing agency of forcimg it to make personal service in all cases.
In this regard it should be noted that in all cases, negotia-
tions have been carried on over a reasonable period of time, and
the owners and occupants are well aware that their property
is needed. We have found no situation where the service of the
notice by mail has proved to be inadequate.

We disagree with the recommendation of the Commission
that the service of the order for possession must be made on all
persons revealed by the records to have an interest in the prop-
erty whether or not their names appear on the "latest secured
assessment roll". The primary person who needs notification of
the intention to take possession is the occcupant of the property
in order to give him a sufficient and reasonable time within
which to make his plans to move. Other parties, such as trust
deed holders and owners of easements, have no particular
interest as to the exact date when the condemnor needs posses-
sion. To personally serve, or serve by mail, all parties and
persons who have minor interests in the property would place an
undue burden on the condemnor without amy particular benefit
to them. In fact, it would duplicate the notice that is given
by the service of summons and complaint upon these parties.

The net effect of such provision would be to impair and encumber
the right of the condemnor to obtain lmmediate possession. We
believe the 'latest secured assessment roll" should be used to
determine the address of the owners of the property. The
addresses of record owners are not readily apparent from the
records on file in the recorder’'s office nor from the title
company's maps and records. The county tax collector and
assessor have such information readily available. Since the
addresses there are sufficient in mailing tax notices, they
should be sufficient for the purpose of giving notice of
intention to take possession.

3. Delay in Effective Date of Order,

The Commission recommends that within the 20-day.
period after notice is given, the owner or occupant of the
property should be able to apply to the court for an order
delaying the effectlve date ef immediate possession in order

(£)
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to prevent "'unnecessary hardship'. The Commission's recommenda~
tion is without support, either in fact or reason. This
Department cannot emphasize too strongly its considered position
against a provision in our law which would give ene property
owner the power to delay a vast public project such as the
interstate highway system to the detriment of the public and

the users of the highway.

In practical effect, this propesal would wipe out
entirely the right of immediate possession. The owner of a
gingle small parcel of property could hold up a huge project
for long periods of time, and there would be no way of recover-
ing from him any damage done to the public interest if it were
shown that his attempts to delay were not well founded or even
were motivated by unfair intentions.

Y ¥

As we have heretofore indicated,)every effort is made
by this department to offer ample opportumity for the turning
over of possesdion and we believe that, generally speaking,
such is the policy of all condemning agencies. As a practical
matter, it has to be because the only procedure available to
the condemnor in the event the owner does not glve up possession
is to obtain a writ of assistance from the superior court direct-
ing the sheriff to obtain amd turnm over the possession to the
condemning agency. Courts do not issue these writs except
ugon a showing of necessity and with the imposition of reason-~
able conditionsij

The writer sees practically all complaints that are
written in to either the Govermor's office or to this Department
concerning the scquisition of rights of way, the dealings of the
Department's representatives with the public, and the conduct of
its-litigation, whether written directly by the Department
affected or transmitted by some member of the Legislature to
whom the complaint has been made. The writer can recall over
the years no instances of complaints about the exercise of the
power to obtain lmmedlate possession. We believe that a weak-
ening of the power to obtain immediate possession would seriously
hamper, if not in some cases make it impossible for govermmeantal
ﬁgenciez to carry out projects which the expanding population

as to have.

: The committee on Right of Way of the American Associa~
tion of State Highway Officials, in its syllabus on immediate
possession of highway right of way, had this to say about a
statute which provides for a date on which possession may be
taken:

"It neutralizes the dilatory tactics of some
condemnees who hope to obtain financial rewards

as a result of their manipulations and harassments
or to thwart a project by prolonging litigation

(7
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beyond the time when funds are available for
the purpose."

The Bureau of Public Roads has provided in General
Administrative Memorandum No. 68 that it will not approve
federal projects such as the interstate highway system for
advertising for bids until the Division of Highways has certi-
fied that either (1) the right of way has been acquired; or
(2) that while the right of way has not been fully acquired
that the right to occupy and use the right of way has been
acquired; or (3) that while negotiations for right of way are
in progress ""those parcels which have not been acquired will
be made fully available for occupancy and use within
days." The Division of Highways, for non-federal participating
projects, has adopted the same policy as that required by
the Bureau of Public Roads. (California Right of Way Manual
Section 10.10.)

No project can be approved for advertising unless a
definite date is known upon which the State can rely that it
will have the right to the occupancy and use of the property.
The provisions of the State Contract Act (Government Code
Sections 14250, et seq.) require a definite advertising period.
The Standard Specifications of the Division of Highways pro-
vide that the contractor will have full use and occugancy of
the right of way for construction purpoeses. If a delay pro-
-vision is incorporated into the immediate possession procedure,
it will bring about many serious complications in the budgeting,
acquisition of right of way, advertising and construction of
major highway projects involving millions of tax dollars. 1Im
addition, the State Division of Highways will not have the
benefit of definite dates for the utility relocations incident
to the construction of the highway, definite dates for the
removal of obstructions im the proposed right of way, definite
dates to begirn advertising for comstruction projects, and
definite dates for the contractor to have possession and
occupancy of the right of way. Last and most important; a
delay provisiom will subject the State to possible suits for
breach of contract when it cannot deliver the right of way to
the contractor as specified. The only practical solutiom to
this problem, if such legislation was adopted, would be not to
advertise until after physical possession has been obtained of
all property within a given project area. This would mean
that the property would have to be acquired weeks, months, or
even years before it is actually needed, thus deprivimg the
property owner of the use of the property for that period of
time to the ultimate disadvantage of both the condemnor and
condemnee. The hardship, if any (although we know of none
to exist), is sufficiently alleviated by the recommendation
of the Commission to give twenty days' notice prior to taking
pessession,

&/




C e

Mr. John H. DeMoully -7 Sept. 1, 1960

1

4. The Withdrawal of Deposit.

The Commission recommends that the condemnees be
authorized to withdraw the entire deposit that has been made
by the condemmor. The experience of this Department under
Code of Civil Procedure Section 1254.7, has not indicated any
necessity for increasing the amount to be withdrawn from 75%
to 100%. Studies of the withdrawals made under this section
in our Sacramento, Los Angeles and Sam Francisco offices
indicate that withdrawals are applied for in less than 5% of
the total number of parcels for which deposits have been made.
This Department has no objection to allowing withdrawal of
the entire amount of the deposit, providing that no more than
the orifinal deposit made by the condemnor may be withdrawn.
The explanation for this suggestion is contained in our
comments on Code of Civil Procedure Section 1254.7.

5. Vacating the Order of Immediate I“c:s:su-zss:l.m:t_°

The Commission has recommended that the owner or the
occupant of the property has the right to (1) contest the
condemnor's right to take the property by eminent domain; and
(2) the condemnor's right to obtain immediate possession of the
property by a motion to vacate the order of possession. First
of all, the trial court can vacate any order for immediate
possession where it is shown that the condemnor does not have
the right to take the property or that the condemnor does not
have the right to immediate possession (See Darbee v. Superior
Court, 138 Cal. App. 710). Secondly, should the trial court
not vacate its order, there is a common law remedy for a writ
of prohibition to the appellate courts (See Central Contra
Costa etc., Dist. v. Superior Court;, 34 Cal. 2d 845). This
right Ts more effectIve than an appeal because the matter
can be heard and determined within a relatively short time
without having the record prepared and transmitted to the
appellate court. For that reason we recommend that no change
in the remedy be made.

Possession Pending Appeal

We agree with the recommendation of the Commission
that legislation should be enacted to permit the condemnor to
take possession pending appeal and by doing so not walve its
right of appeal. We do feel that Code of Civil Procedure Sec-
tion 1254 should be rewritten in order to break the section
up into its various component parts and to conform to Section
1243.5 as nearly as possible. These suggestions concerning
the amendment of Code of Civil Procedure Section 1254 will
be discussed later.

(7)
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Passage of Title

In reviewing the Consultant's study and the recom-
mendation of the Commission, we could find no .advantage to
the condemnor or to the property owner by accelerating the
time at which title passes In condemmation proceedings. This
Department opposes this recommendation in principle in that
-there are no reasons for such a change. As hereinafter
pointed out, we feel that Code of Civil Procedure Section
1254.7, pertaining to withdrawal of deposits, should be
amended to delete the reference to passage of title. This
would eliminate the only criticism that the Consultant had
concerning lack of uniformity.

The present law on passage of title on the record-
ing of the final order in condemnation and the exception im
tax lien cases is settled law and is working out satisfacotily.
A change in the time of passage of title would create several
problems and, as far as we can see, would solve none. For
example, should there be an amendment to the pleadings provid-
ing for a larger or a smaller taking of the property, the
problem is created that there are several different times
when different titles to the same property pass. The title
can bounce back and forth between the condemnor and the
condemnee., Where title passes at the culmination of the
litigation, there 1s no question as to when and what property
is transferred to the condemnor.

There are several reasons which support the proposi-
tion that passage of title at the recordation of the fimal
order of condemnation is more desirable. First, past experi-
ence has shown that the recordation date of the Final Order
is a date which is easlly and positively established. Second,
we have no experience to support the proposition that the
date when the condemnor takes possession can be as easily and
positively established. Third, the date of possession can be
a shifting one, depending upon the disposition by the trial
and appellate courts of the wvarious motions tc stay and
vacate the order of possession and appeals thereirom. Lastly,
the recordation of the Final Order serves both as a focal
point of title change and notice through the recording laws
to the rest of the world of the title change.

There is also a certain logical appeal to the
present rule that the property owner does not lose title
until just compensation is finally determined and paid into
court for his benefit. It is only at the time of the trial
that the property owner and the condemnor can present full
evidence on the 1ssues of public use and value. Until these
matters have been thus finally resolved by the trier of fact

7z,
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and just compensation arising therefrom paild into court for
the benefit of the property owner, it can be argued that

the property owner should retain title to the property..

If at the trial the issue of public use was determined
adversely to the condemnor, but possession already author-
ized, then under the new provisions, title having already
passed to the condemnor, it would have to be returned to the
owner .

Compensation for Improvements

The recommendation of the Commission that legisla-
tion be enacted providing compensation to the condemnee for
the improvements on the property on the date of service of
summons unless they are removed or destroyed prior to the
date on which the condemnor takes title to or possession of
the property, 1s acceptable to the Department of Public Works.
This '"recodifies"” the present law concerning valuation of
improvements and. it also clarifies the condemnation law
regarding improvements that are removed or destroyed prior to
the date on which the condemnor takes title to or possession
of the property.

:aﬁes and Special Assessments

We are not in accord with the recommendation of the
Commission that the condemnor be required to reimburse the
condemnee for the pro rate share of taxes that have been paid
by the property owners and are attributable to that portion
of the tax year following the date on which the condemnor
acquires the title to or the possession of the property.

We feel that such legislation would be unconstitutional as
being a gift of public moneys (Art. IV, Secs. 22, 31), and
diversion of highway funds (Art, XXVI). The net result is a
windfall to the tax collecting agencies. To require the
condemnor to reimburse the property owner for such prepaid
taxes would be tantamount to taxing the condemmnor for its
possession of, or title to, the condemmed property. This is
plainly contrary to the law (Art. XIII, Sec. 1).

We recommend and suggest that legislation be adopted
providing for a refund of those taxes that are canceled by
the court where they are paid by the property owner prior to
the time that title was tramnsferred to or possession taken by
the public agency. This legislation would enable the property
owner to recover those taxes to which he is rightfully
entitled and would allow the tax collecting agency to make
such a refund.
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~Abandonment by the Condemnor

The Department of Public Works is basically opposed
to the recommendation of the Commission that a condemnor who
has taken possession of the property prior to the final order
of condemnation should not have the right to abandon the
condemnation action unless the condemnee stipulates to the
abandonment.-ﬁgne of the princigal reasons for this posi-
tion is that?i st "abandonments" are not total abandonments
but are slight changes in right of way alignments such
as where by mistake the taking line has gone through a
small portion of an existing building where the alignment
can be drawn back to protect the improvements and minimigze
damages. In this situation a statute such as the ome
proposed would permit the condemnee to force the State imto
compensating him to obtain his consent to an abandonment.
Another example of the same type of situation is an amendment
to take a lesser interest, such as a reservation of mineral
and oil interests to the property owner. | These examples
could be multiplied indefinitely. Eaa

We feel that the property owner is adequately
protected under existing case law by the doctrine of
estoppel. This protection is afforded to the property owner
(whether or not the condemnor takes possession) where the
condemnor has led a property owner to believe that his )
property will be taken for a public use and in reliance
%hﬁ;:onuzge property o?ner has acguirfd gthgggproPerty

Times-Mirror v. Superior Court Cal. 2d ; McGee v.

Los Angeles, 6 Cal. 2d 390). 1In the Comsultant's study

{page ng, the statement is made that the Times-Mirror

case, supra, "has been limited by a subsequent case" (Gibson
Properties v. Oakland, 12 Cal. 2d 291). The Gibson case re-
affgrms the general rule contaimed in the Times-Mirror and
McGee cases and merely indicates that the facts In the Gibson
cage were insufficient to be a basis for recovery of damages.
The Gibson case did not involve a claim of estoppel.

We might add that very few total abandonments are
made by the State Department of Public Works. This is
because alignments for highway right of way are usually
definite and certain, except for slight changes in alignment.
However, this fact should not preclude the right of the State
to abandon where it is required in the public interest.

There are not many examples of total abandonments
after entTy into possession by any of the condemnors who
presently have the right to immediate possession, due to the
fact that such possession is taken for the purpose of immedi-~
ate construction of expensive public improvements, w%
projects would be highly uneconomical to abandon.{ To 'dur
knowledge the actual number of cases of abandonment after

)
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possession are very few and, therefore, the problem the
Commission seeks to solve is more theoretical tham actual.

Interest

The recommendation of the Commission providing that
interest cease to accrue on the amount deposited to secure an
order of Immediate possession as of the date the amount may
be withdrawn benefits the condemnor. This Department feels,
however, that the property owner should not be forced to
either withdraw the deposit or lose both the possession of
the property and interest on the award. The possibility of
objections being made to the withdrawal and the possibility
that, due to title uncertainties or other reasons, the with-
drawal of the full sum may not be possible, should not work
against the property owner and deprive him of interest on the
award. 1In addition, there is the possibility that a portion
of the withdrawal will have toc be repaid. Our recommendation
that title pass only on the recording of the final order of
condemnation dictates the conclusion that interest should not
cease until the ultimate award. It should also be noted that
the State does earn some interest on the money deposited
with the State Treasurer in the Condemmation Deposit Fund,

A provision providing that interest cease upon the
deposit of the security would result in applications to with-
draw in almost all cases. It would place the court in the
position of determinimg in almost every parcel what amount
should be withdrawn, thus requiring a preliminary valuation
figure, which would amount to a full trial, at increased
expense and costs to the property owner and the condemnor.

A constitutional problem may be present in any
legislation requiring the property owner to withdraw any
deposit and reinvest it imn order to obtain just compemnsation
(interest) on this amount to cover loss of use of his property
taken under an order of immediate possession. A provirfiom
providing that interest cease to accrue on the deposit of
security could very well be held to be an unconstitutional
condition restricting the property owner's right to compensa~-
tion for the loss of use of his property.

The second portion of the recommendation provides
that interest cease as to funds deposited in court from the
date the deposit is available for payment. We have no objec~
tion to this portion of the recommendation providing that it
applies only to funds deposited pursuant to a judgment in
condemnation and does not apply to security deposits.

2
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Constitution Revision

The first part of the recommendation of the Commis-
sion,attempting to assure the property owner of compensation
at the time possession of his property is takem, is inherently
impossible. The only way such assurance may be given is to
require a full hearing before a jury and an appeal. This is
not possible until the conclusion of the litigation. Con-
sequently, we feel that the basic protection given by the
Constitution is proper--securitz for the payment of just

compensation rather than prompt payment.

We agree with the Commission that if the right to

take immediate possession of property is to be expanded,
it should be done by the Legislature rather than requiring
a constitutional amendment for each and every additicnal
agency or public use. However, we do not see the need to
remove from the Constitution the present two uses which are
specified therein--right of way and reservoir purposes. We
feel that there is a definite distinction between those public
purpcses which for many years have had constitutional author-
. 1zation for immediate possession and those additional public

uses which may be permitted to take immediate possession by a
delegation of power in the Constitution to the Legislature.
Several factors bring about this distinction between public
uges, such as the nature of the public use, and whether or
not the resolution of necessity is conclusive or rebuttable.
In effect, the public purposes of rights of way and reservoirs
should not be voted out of the Constitution in order to give
the right of immediate possession to other public agencies or
for other public purposes.

There is an additicnal problem in commection with
eliminating from the Constitution the existing purposes for
which immediate possession can be obtained. The preseat:

- proposal of the Commission provides that the supplementary
legislation take effect after the approval of the constitu-
tional amendment by the people. There will be a hiatus
created between the effective date of the new constitutional
amendment and the time that the new supplementary legislation
takes effect (if at all)., In the interim there will be no
right to immediate possession for any public use, includia
right of way and reservoir purposes. This, of course, would
create havoc in our current freeway construction plans and
the Water Bond Act of 1958. This problem reinforces our
recommendation to keep right of way and reservolr purposes

in the Constitution and give the Legislature the power to
determine to which additional public uses immediate possession
should be extended.

w
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The elimination of reservoir purposes from the
Constitution and delegating to the Legislature whether or
not there should be immediate possession for reservoir pur-
poses may cast doubt on the wvalidity of the Water Bond Act.
of 1958 and lead to a reopening of the controversial water
issue befbre the Legislature. '

We see no objection to the recommendation of the
Commission that the phrase "irrespective of any benefits from
any" ments propesed by such corporation' be stricken
from the Constitution, since it does not affect the Depart-
ment of Public Works and applies only to private corporations.

Since 1933, numerous attempts have been made to
emend Article I, Section 14, of the California Constitution
to add other public uses which would be entitled to immediate
possession. Only two constitutional amendments were submitted
to the people. Both were defeated. A list of the constitu-
tional amendments introduced since 1933 to broaden the immedi-
ate possession portion of Article I, Section 14, is attached
to this letter. :

Supplementary Legislation

We express no opinion concerning the Commission's
recommendation that legislation be enacted extending the right
of immediate possession to all condemnors. However, the
Commission should consider in such a recommendation the differ-
ences in the various types of public uses and the conclusive
or rebuttable effect of each agency's resoclution of necessity.
These factors should be given consideration in determining
whether or not immediate possession should be extended to all
condemnors. One effect of the recommendation would be to
permit public agencies to take over immediately private
utilities serving the public and might possibly Eead to grant-
ing immediate possession to private individuals. (See Lingai
v. Garovotti, 45 Cal. 2d 20) Some of the problems which can
be ralsed If a blanket right of immediate possession is given
by the Legislature are (1) the question of public use; and
(2) the question of necessity; and (3) the question of more
necessary public use.

The question of public use has been raised in several
recent cases, While in many areas specific uses have been
long upheld as proper public uses, such as highways, the
concept of public use 18 constantly undergoing change, result-
ing in new determinations by the appellate courts as to
whether specific uses are or are not public uses. For example,
there have been recent cases comsidering the acquisition of

property by redevelopment agencies (Redevelopmen régﬁncz V.
Modell, 177 A.C.A, 32??; parking agencies . F., V. K088,

4
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44 Cal. 2d 52); private individuals for sewer lines (Linggi
v. Garovotti, supra); and the condemnation of property
by public agencles outside their territorial limits.

At the present time,there are only certain
agencies which have been granted a conclusive presumption
as to the necessity for acquiring particular property. All
other agencies must prove that the property is necessary for
the public use and that it will serve the greatest public
good with the least private injury. In the situation where
these issues must be {roven, the problems mount as to
whether the agency will eventually be upheld in its right to
take the property. Consequently, there is more chance that
the court will hold that the property cannot be taken.

Where property is already devoted to a public
use by either a public or a private agency, and it is
sought to be taken for a more necessary public use, the
acquiring agency must prove that its public use is more
necessary than the ome to which the property is currently
devoted. To permit immediate possession in this type of
case might well mean that by successive orders for immediate
possession, the possession property could bounce back and
forth between the various agencies until it is finally deter-
mined which public use 1s more necessary,

[The second portion of the Commission's recommenda-
tions on supplementary legislation concerns the power of
the court to determine whether there is any necessity for the
condemnor to obtain possession prior. to judgment and giving
the condemnee the right to raise this question and obtain
a determination of the court. This recommendation of the
Commission gives the court the power to invade the admin-
istrative determination of the executive branch of the
government. The hecessity for immediate possession is but
an 1nc1d!nt of the necessity for the taking of the parcel o

aecessity in the case of hig eets
and ghways-Coda—Sectian 103) and has been_held-in the
recent_Supreme e “w =y ol Cal.

d 299, to be not-sub 0 JUdITI riew.,~Stated
simply, the court should not have the right to make the
administrative determination of the time at which possession
is necessary, as this is but a part of the over-all ad-
ministrative determination concerning the necessity for
taking the property for highway purposes. | In effect, the
recommendation of the Commission would e an exceptien
to the present conclusive jresumption provided in Streets
and Highways Code Section 103 in that it wouyld give the
court the power to determine when the property could

%
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be taken. The court would be substituting its discretién
for that of the Highway Commission and the Division of
Highways, which agencies are the ones vested with the duty

Eo supervise the over-all project and the budgeting of
unds.

The practical effect of requiring a court deter-
mination, and, as indicated in the proposed statute, a
stay when an appeal is taken, would destroy the right
which has just been granted. The only value of the right
of immediate possession is if the agency is assured that
it can take possession and thereby plan with reliamce
in order to comsider the greatest public benefit and the
least private injury.

(7
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COMMENTS ON COMMISSION'S STATUTORY
AND CONSTITUTIONAL AMENDMENTS

In order to ald the Co.mlssion in its conslderation
of our suggestlons and comments on the proposed legilslation
we heve attached a revised draft of the statutes affected and
a revised draft of the constitutlional amendment which in-
corporate our thoughts on this matter,

C.C.P. See. 1243.4 (1). 'This subsection attempta
to restate the present case law concerning the right of certain
condemnors to take immediate possesaion pursuant to Articie I,
Section 14 of the California Constltutlon by an ex parte order,
The deletion of the reference to the various pubIic agemcies
in the code sectlon and the reference to the particular plain-
tiff emtltled to take possession meets with our approval
inasmuch as we do not lmow to whlch agencles the legiasliature
may gramt, 1f any, the right of 1lmmedlate possesslon.

The authorization Iin thls sectlon allows the
plalntiff to take lmmediate possesslion at any time "after the
issuance of summons and prior to the entry of Judgment." We
feel the words "and prior to the entry of Judgment” ghould be
deleted in order to permit the agemcles entltled to take
Inmediate possesslon to deo so pursuant to the Constitutlon with-
out obtaining an additional order of possesslon under C.C.P.
1254, inasmuch ag the authority contained in Artlecle I, Section
14 continues throughout the preceedings and is not limited to
the perilod before endry of Judgment.

It 1s also desirable to make a distinctlon between
the right to take lmmedlate possesslon under the Constiltutlon
where there is a need for the property immedlately amd the
situatlon under C.C.P. Section 1254 where there may or may not
be particular plans for the use of the property and there is
no abeolute right to the taking of possession. A fuller
dlscusslon of thls problem of taklng possesslon 1s contalned
in our commentas and suggestions concernlng C.C.P. Sectlon

1254 (infra).

In order to clarlfy the codificatlon of the present
practice and procedure in obtalnlng immedlate possesslon
pursuant to Artlcle I, Section 14, 1t is necessary that there
be a reference In thls code sectlon to a court order fixing
the securlty whilch must be depeslited in order to obktaln the
order of Immedlate possession., ‘The proposed code seetlon
apparently contemplates the deposit of securlty after the
order of immedlate posseassion 18 obtained, thus making it an
order subject to & conditlon subsequent. If the deposlt 1s
made In the State Treasury there 1s no showing 1n the court
record that the condition subsequent has been complied wlth.

/%)
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Therefore, we recommend that the current procedure
be incorporated in the statute. Thls prcocedure contemplates
that the court,  wupon applicatlon of condemnor, wlll fix %he
amount of the securlty for each parcel, and that after depcslt
of such securlty, the court, upon ex parte appllcatlion, will
authorlze the plaintiff to take lmmedlate possession. In this
way the order of possession 1s not subject to a condition
subsequent, and 1s definite and certain and the case file will
show that the deposlt has been made.

C.C.P. Sec, 1243.5 (2). This section is phrased in the
terms of a conditlon. We fee e phraseology of this sectlon
should be stated positively. Therefore, we have used the
introductory words "Upon a showing by the plaintiff" instead
of the words "If the court determines." Agaln reference is
made to the two types of orders whilch are in current use, the
order fixing securlty and the order of possesslion, It should
be noted at thls time that the present case law holds that no
order of possesslon 18 necessary when the court has fixed
security and the security has been deposlted. We feel the
words "probable just compensatlon” should be eliminated from
the proposed amendment to thls section and the words of the
Constitution be incorporated therein. The term "probable
Just compensation" contemplates a2 hearing and determination
of market value contrary to the long established theory of
a securlty deposlt as a basls for lmmedlate possession. We
feel that the term "probable just compensation" is misleading
or mey be mlsgleading in that until there ig an actual deter-
mination it i1s only a guess as to what the ultimate outcome
of the case wlll be, Unless there are to be two or more trials
as to what 1s just compensation the actual reallties of the
situation are that before the plaintiff can take immediate
possession the property owner can only be assured of security
for the flnal payment. We have, therefore, Iincorporated the
present wording of the Constitutlon concerning reasonably
adequate security to provide for just compensation and any
damage incident thereto.

Subsection {a) concerning a description of the
property which must be Ilncluded in the order authorizing
immedlate possession should be expressed so as not to require
a complete repetition of the descriptlon when the description
may be had by reference to the complalint. A metes and bounds
description 1s usually long and meanlngless to the average
property owner, and the copying of the description in the
complaint may possibly lead %o errors and mistakes.

Subsections (b) and (d) meet wilth our approval.

Subsection (c¢) should be shortened to avoid the
repetitious reference to the order and aliso to accord wlith the

(79)
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hereinbefore mentioned practice of having two orders, one
fixing security and one authorlzing immediate possession.

C.C.P, Sec. 1243.5 (3). The deletion of reference to
the publlic agenclea meets with our approval and as herein-
above Indicated the extenslon of the time from three to
twenty days 1s not objectlonable, providing the plalntiff may
for good cause shorten the period to not less than three days.
It 1s our recommendation that the tlme period within which
notice has to be glven be changed to 1ts former meaning of
twenty days prior to the time possession 1s taken in order to
meet wlith the situation where a date has been specified but
service cannot be made. Under the proposed leglslatilon 1t
could be argued that a complete new order would have to be
obtalned. The purpose and intent of the statute can be
served by merely stating that twenty days' notlce must be
given prior to the- time possession 1s taken.

We feel that the retention of the right to elther
make personal service or malling to the owners 1is necessary
to avoid the problem and needless expense of making personal
service 1n all cases. There 1s adequate protection under the
20-day perlod as well as the fact that because of prilor
negotiations the defendants are aware that they wlli be
required to glve up possesslion of their property It should
also be noted that a requirement of persohal seﬁggce, unless
a court order 1s obtalned, can create a needless® delay while
searching for a defendant who 1ls avolding service., We have
algo retained the present provision of a single service or
mailing to those at the same address. There seems %o be no
reason tc delete this time and money saving provlision. We
have also retained the use of the latest secured assessmeint
roll because, as noted above, such 1s one of fhe few sources
where addresses of the owners of the property can be readlly
ascertained. In addition, 1t should be noted that the one
who 15 most seriocusly inconvenlenced by 1mmediate possession
1s the occupant of the property, and hls address 1s obvliously
known.

i C.C.P. Sec, 12#2 E (4). We see no reason for the

4Jcodification of This provision since 1t 1s presently contalned
4n the Constitution, The only change which we have made 1in

statute is to change the phrase from "probabie Just compen-
sation" to refer to Article I, Section i4 of the Constitutilon
providing for "adequate securlty."

C.C.P. Sec. 1243.5 (5)7 We have eliminated this sub-
division Yervause 1t states negatlvely what has been positively
stated 1n the preceding subsections.

C.C.P. Sec, 1243.5 (6). We have eliminated subdivision
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{6) of thils sectlon for the reasons stated in our comments on
the Commission's recommendations concerning delay in the
effectlve date of the order and of vacatlng the order for
immediate possession, We particularly object.-to-the-provislon
permitting the court to stay the order without notice to the
condemnor. Thls provision would impalr the tilmetable . of the
particular agency respecting the use and occupancy o the right
of way, and if it dld not have notice of the stay of the order
the condemnor would not be heard., The hardshlp on the condemnor
and loss of benefit to the public could not be made known to
the court. This subsection does not provide for any showlng of
"unnecessary hardship'in accordance with the Commission's
recommendation, nor is there any time 1imit set for the maximum
permissible delays of pessession that could be granted. -

C.C.P., Sec. i243.5 (7) and (8). We have eliminated
both of these sections because we ieel that not only 1s appeal
not the appropriate remedy but alsc a stay of the order of
immediate possession would effectively destroy the right to
immedlate possesslon. As mentioned previously, an appeal is
a time-consuming method and there ls already an effective and
expedltlous remedy by way of a writ of prohlbltion to test the
proprliety of the court's order., If a stay ls granted, or even
if a stay may be granted, a condemning agency cannot make plans
untli 1t actually has possesslion and the time to appeal from
the order_has run. If it should make an; plans and enter into
contracts before this time it is Jeopardizling 1ts contracts
and may be subject to damages for breach because 1t cannot
dellver the use and occupation of the right of way.

We have added subsectlon (6) to the Code of Civii
Procedure Sectlon 1243.5 concerning inadmissibllity of the
amount of the money deposited or withdrawn or the evidence
Introduced relative to those proceedings. The Hlighway Re-
search Beoard In Speclal Report 33 icdicated that in elght
states statutes specilfilcally provlide that the amount of money
deposited or wlthdrawn or the evlidence Introduced relative to
those proceedings have no bearing upon and are inadmissible in
the main condemnatlon proceeding.*

We have also added subdivision (7) to Sectilon
1243.5 clarifylng the fact that 1f the piaintiff shnuld take -
possession under the Constltutlon it should not be held to
have walved the right to appeal any more than it does under
the Commission's draft in Section 1254,

*Arizona, Florilda, Illlnols, Minresota, Nevada, New Mexlco,
Oregon, Tennessee, Utah

)
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C.C.P. Sec. 1248. We have eliminated Code of Civil
Procedure Section 1248 Irom the draft of the proposed amendments
and have substltuted an addltlion to Revenue and Taxatlon Code
Section 4986.1. Our reasons for the substitution of thils code
section and comments on the amemdment to Sectlon 1248 will be
contained In our comments on Sectlon 1252.1. For convenlence
we have retalned the same section numbers of the act.

C.C.P. Sec, 1249, We have changed this sectlon to
clarify the date ol valuation and to bring it in line with the
code sections involving other procedural matters. The flrst
change made ls to change the term "not tried within one year"
to "not brought to trial within one year." The phrase "tried"
1s not used iIn thls sense in any other code sectlon, whereas
the phrase "brought to triail" has been adjudicated and means
the commencement of the trlial. Thls 1s iIn accordance wlth the
current practlce.

We have also added a paragraph providing for a
definlte date of valuatlon in the event of a new trial. We
feel that after a mlstrial, new trial or an appeal that the
date of wvaluation should remaln the same asg that used 1n the
first trial provided the case ia brought to trial within a
reasonable time after the new ftrial 1s ordered. We believe
that wlth the crowded conditlon of the trlal calendars of
the courts that a perlod of elght months 1s a reasonable
time. In %thils regard it should be noted that there is a
case currently pending in, the California Supreme Court which
will decide some of these issues (Pec. v. Murata, LA 25903).
Thils case is to be heard by the Supreme Court omn the 21st of
September, 1960. Regardless of the outcome of the case, we
feel that these matters should be clarifled 1n the statute.
The Supreme Court, of course, cannot leglisiate on thils matter
and, at most, could only mefer to a reasonablie time. There-
fore, this 1ls a necessary and proper area for action by the
Law Revision Commlssion.

C.C.P. Sec., 1249.1. We have made two changes in
the draft.” The Iirst Is to refer to "special benefits",
since improvements on the property can be speclally beneflted
as well as damaged. The second change was to elimlnate the
words "or before the trlal,” in order not to penalize the
condemncr for improvements that are removed by the property
owner or destroyed during trlal and before the recording
of the flnal order. . :

C.C.P. Sec, 1262.1, We have elilmlnated Sectilion
1252.,1 as well as the amendment to Section 1248 and have
substltuted 1n lieu thereof the Revenue and Taxatlion Code
Sectlon 4686.1. The reasons for this addition to the
Revenue and Taxatlon Code and the elimination of Sectlion

(=)
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1252.1 from the Code of Civil Procedure are contalned above in
opur comments and suggestions on the Commlssion's recommendation
concerning the payment by the condemnor of prepaid taxes. We
feel the provislon we have drafted 1s equltable to all three
parties Involved--the property owner, the condemnor, and the
tax collecting agency.

C.C,P, Sec. 1253 (1) and (2). We agree with the
CommlssionTs recommendations in regard to these two sub-
dlvisions and have made no changes other than deleting the
references in subdivision (2) which refers to subdivision (3).

¢.C.P, Sec. 1253 (3). We have eliminated thils sub-
divislon because as stated before in reference to passage of
title, we feel that the title should not pass on taking possession
and that only one title should pass at the flinal conclusion of
the litligation. As discussed previously, the eariy passage of
title does not benefit either the condemnor or the condemnee.

C.C.P. Sec. 1254, We have redrafted this sectlon
for two baglc reasons. In the first place, we feel that the
procedure should, as nearly as posslible, conform to the
procedure under Sectlon 1243.5. If this 1is foliowed 1t will
agsist both condemnor and condemnee in understanding the
procedure, Secondly, we feel that the section should be broken
down Iinto ita component parts to also asslst in the understand-
Ing of the sectlon.

We have elliminated the requirement in the Commission's
draft that the corder shall describe the property, the estate or
Interest acquilred thereln, and the purposes of the condemnatilon.
We feel that as thils order 1s only entered after Judgment there
183 no necesslty for these additlional items as the Jjudgment has
already fully described these matters.

The first change which we have made is to clarify
the section by making 1t clear that 1t applles only in a case
where the plaintlff 1s not aiready in possession of the property.
If the plaintlff hag taken possession pursuant to Article I,
Sec. 14, of the Constitutlon there are adequate safeguard
provisions under Sectlon 1243.5 where the court is permitted to
alter the amcunt deposited and can and wlll 1ncrease the amount
to the amount of the Judgment., By having & complete procedure
under Section 1243.5, we do not feel that Section 1254 will have
to provide for such cases requiring additional proceedings.

We wonder why the Commlssion has retained the
provislon that an order authorizing possession by & school
district 1s not appealable? This 1s not consistent with the
recommendation of the Commisslon and does not treat ailil
condemneors allke,

(32)
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The neXt change which has been made 1s to provide
that the plaintiff first must deposit the amount of the
Judgment 1n court for the defendant and then, as in the case
of Sectilon 1243.5, may apply ex parte to the Superilor Court
for an order for possession. most cases the payment of
the full Judgment into court ls sufficlent to protect the
defendant., If the defendant should feel that addltlonal sums
are necessary, we have provided a procedure simllar to that
contalned in Section 12ﬁ3.5 for him to move for an order
altering the amount of the deposlt. Tre ex parte order wlil
therefore elimlinate the necesslty of an appearance by the
defendant and the plalntiff In the usual case where the full
amount of the judgment is adequate.

, We have added a provision for a notlce prior to
the time that the plaintiff may take possession. This notice
1s to be gilven to the defendants or to thelr attormneys. We
belleve that as the Judgment has already been entered, a ten-
day notice is sufficlent to protect the defendants. This
conforms to C.C.P. Section 1243.5.

C.C.P. Sec, 1254 (3). This section provides for
the altering ol the deposit in court and incorporates the
provision for the additlonal deposlt presently contained in
Sectlon 1254,

C¢.C.P, Sec. 1254 (4), (5) and (7). These sectlons
are ldentical to the ones prevliously contalned in Sectlon
1254 and are merely a breakdown of the section. There has
been one deletion from the third paragraph of Sectlon 1254
which provides that 1n ascertalning the amount to bhe pald
into court, the court shall take care that the same be
sufflclent and adequate. This sentence serves no useful
purposge and congequently we have deleted 1it,

¢.C.P. Sec, 1254 (8). This is the provision
which the ILaw Revlslon Commlsslon has added providing that
the plaintiff may take an appeal even though 1t has deposited
-and taken possession of the property.

C.C.P, Sec. 1254 {(9). We have added thils
sectlon to provide that the condemnor may recover any excess
wlthdrawn by a defendant., Nine Jurisdictions include within
their "immedlate possession" statutes a provision which
requlires the iand owner tc repay to the condemnor the dlffer-
ence 1n the amount withdrawn and the final award 1n the event
the award is less than the sum deposlted and pald over to
the property owner.** This additlonal provislion for re-

*% Arktansas, Delaware, I1linols, ILoulsiana, Minnesota, New
Jersey, Tennessee, District of Columbia and Alaska (Highway
Research Board Special Report 33)
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payment of any overage would parallel the provislon contalned
in Code of Civil Procedure Section 1254.7.

C G P Sec 1254.5. The only change which we have
in this sectionis £o refer back to Sectlon 14 of Article I
of the Constitution instead of Section 1243.5, because we do
not know what the amendment to the Constltution or Section
1243.5 will be. We would also suggest that this section be
renumbered to Section 1243.6 to keep the sections dealing with
lmmedliate possession together.

C.C.P. Sec. 1254.7. We have made several changes
in wording In thls sectlon. The first change from the Commlssion's
draft 1s to retaln the reference to the deposit as belng securlty
since this 1s the present wording of the Constitution and 1s the
theory and basis for immediate possesslion prior to judgment.

The next change was made 1in reference to the amount
which a party may withdraw. We used the terms that were
originally in the statute and merely deleted the 75% rigure
thus increasing it to 100%. As there cannot be a full hearing
at thls stage of the proceeding;: ug;_ eted the reference to
the court making a finding in regard thereto. We also feel
that since the basic theory of the deposit 1ls security only,
the amount to be withdrawn should be 1imited to the amount
origlnally deposited because this is really an offer of the
condemmor to purchase the property at that amount. If the
defendant could increase the deposit (perhaps many times
the amount offered by the condemnor, ahd many times the
amount finally determined to be Just compensation and with-
draw the full amount 1t would change the whole theory of an
offer, The property owner may well have difflculty in re-
paying this excess amount deposited. Also the property owner
would have:-had the use of money for a period of time when he
was not entitled thereto and thus denying the public of the
use of such funds for that perilod.

A new thought should be incorporated into the
statute, 1n regard to the wlthdrawal, that whlle the maximum
gum which may be withdrawn cannot exceed the amount origlinally
deposlted, the court in determining the amounts to be with-
drawn shall congider the protection given plaintiff in assuring
the return of any moneys pald out in the event that the amount
withdrawn exceed. tﬁb amount to which the defendant 1s entitled
as finally determined in the condemnation proceeding. We
have also provided that after a judgment has been entered an
addiltional swn may be withdrawn up to a total sum not
exceeding the amount of the Judgment. Agaln in determining
how much should be wlthdrawn, the court should also conslder
the protection to the plaintiff 1n assuring the return of
excess wlthdrawals., We did not feel that 1t was necessary to
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add a provision for an increase in the deposit to the amount
of the judgment. This is taken care of by the provision
that the court, on motion, may at any time alter the amount
of the deposit.

We suggest that the last sentence of Section 1254.7
be made a separate paragraph as the subject matter is not
directly related to the other parts of this section and in
order to draw it to the attention of defendants when they
wish to withdraw under this section.

Although we have not done so in our draft, we
suggest that this section be renumbered Section 1243.7 for
the same reasons mentioned Iin connection with Sectiom 1254.5.
Both of these sections deal with the immediate possession
statute. -

o C.C.P. Sec, 1255a (1). We have deleted the first
phrase relating to the time that title has vested in the
plaintiff because, as discussed previcusly, we do not feel
that title should pass until the recording of the final
order. We have also added after the terms "final judgment"
the phrase "as defined in Section 1265.7", since the term
"final judgment" has various meanings in. different factual
situations. : :

C.C.P, Sec, 1255a (2). We have deleted this
subsection from our draft of the statute since it unduly
restricts the right of abandonment. Our reasons for this
conclusion are contalmed above in our comments on the
Commission’s recommendation,

C.C.P, Sec., 1235a (3). We are in general agree-
ment with this provision. We have renumbered the section as
1255a (2) and have added to the section & provision codifying
the present law in regard tc the allowable costs on an
abandonment. These costs are only those additional costs
which "result from the abandonment". We agree with the
provision limiting the time to 40 days prior to pretrial,
rather than trial.

. C.C.P, Sec. 1253a (4). We have eliminated this
section since if Section 1255a.(2) is elimimated and the title
does not pass until the filing of the final order, there is
no need for this section. The need for repassage of title
under this section is another reasom why title should not
pass until the final order of condemmnation is recorded.

~ C.C.P. Sec, 1255b (1). Our draft of this sub-
secgion eliminates subsection (b) with reference to the award

(oe)
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drawing interest from the date that title to the property sought
to be condemned vests in the plaintiff. This deletion is in
accordance with our previous suggestions and amendments
concerning vesting of title. Under our suggestion title would
not vest in the condemncr until the final order is recorded,
which is after the date of the entry of judgment in condemna-
tion. We agree with the change in reference from "lawful" to
“legal” interest rates.

Subsection (c) has been relettered as subsection
(b) and clarified to refer to the date that the plaintiff is
authorized to take possession of the property. We have
elIminated the reference to any damage resulting from the tak-=
ing since that must necessarily occur after the taking of
possession and is therefore surplusage. This alsec clarifies
our position under Sectiom 1243.5 that while the date authoriz-
ing possession should be specified im the order for immediate
possession, this date should not be made jurisdictiomal in
regard to the notice. Our recommendation clarifies the position
that where notice is served within 20 days of the date specified
in the order, the possession is merely postponed. Nevertheless,
the date specified in the order is a date certain for computation
of interest and will cause no controversy, whereas an uncertain
date, such as the date that possession is taken, can lead to
uncertainties.

.. C.C,P. Sec, 1255b {2}. The only change we have made
in this subsectiIon 1s In part (b) in adding the words “or paid
into court. pursuant to the judgment" in order to incorporate
into this section our present practice and procedure.

Section 12. The reference to Section 2 of the act
to amend the sectlons of the Code of Civil Procedure relating
to eminent domain should be deleted if the Commission adopts
our recommendation that Section 1248 of the Code of Civil
Procedure should not be amended and that in lieu thereof
Section 4986.1 be added to the Revenue and Taxaticm Code.

Article I. Section 14. The proposed constitutional
amendment of the Law Revision Commission has been revised to
retain the present authorizatlion for immediate possession
for right of way and reservoir purposes amnd to authorize the
Legislature to expand to other uses and agencies the right
of immediate possession.

The only other basic change which we have made is
to retair the original wording of the Comstitution that the
deposits under an order for immediate possession are "security
for the payment of just compensation” rather than "the
probable just compensation'. As indicated above, unless there
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is a complete hearing, there cannot be a determination of just
compensation. Consequently,security is more nearly descrip-
tive of what actually takes place.

We have deleted the reference to prowmpt payment of
the deposit because, as indicated in our discussion in regard
to Section 1254.7, the entire amount of money on deposit cannot
always be paid without working undue hardships on the condemnee
if he is forced to return it. Additionally, it should be noted
that it cannot be ascertained who ig entitled to the money
and how much he is entitled to until the final determination of
the Iitigation.

We have also deleted the reference to the Legislature's
power to prescribe the procedure, the purposes and the agencies
by which immediate possession of property may be taken. This
is already authorized under our proposed revision and the case
law of the State.

We dislike the incorporation into the constitutional
amendment the reference to the prompt payment of just compensa-
tion since such amendment implies to the voters of the State of
California that just compensation is not now being promptly paid.
Just compensation must be promptly paid "within 30 days after
final judgment' pursuant to Code of Civil Procedure Section
1251. Also this amendment solves no practical problems
pregsently existing and may lead to legal developments unfair
to the condemmor.

The problems concerning the amendments of ''prompt
payment'" and “probable just compensation' are very similar to
that revolving around the Commission's proposed change in the
date of transfer of title to the condemnor from the date of
the recordation of the final order to the date of the author-
ization for taking possession. Such a proposed constitutional
policy would apparently recognize the property owner's right to
immediate payment at the time the property is taken from his
possession so that the owner might meet the expenses of locating
and purchasing property to replace that taken and of moving to
the new location. Any adoption of this policy, however, could
not change the fact that it is impossible to have just compen-
sation determined by the courts until well aftex the authorit¥
to possess the property is given to the condemnor. The court's
decision as to what amount constitutes just compensation will
almost always differ from a previous estimate made by anyone
aside from the ultimate trier of fact.  Therefore, an almost
impossible burden is placed on the condemnor and on the trial
court to accurately estimate probable just compensation at the
time authorization to possess the property is issued. It
would appear that the total effect of this new constitutional
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policy, plus providing that 100% of the security deposit can

he wlthdrawn and provliding tltle change at the time possession

is authorized and providing that the property owner must with-
draw the deposit or l1ose the interest thereon or the use there-
of, would be to change the nature of the deposlt from one of
securlty to one of an anomolous nature, requlring a determination
of Jjust compensatlion be made before trial, by persons having no
power to ultlmately make such a determlination and subject to
change at any tlme before the trlal, or flinally at the triail.

We feel that this is unrealistlc and places an
undesirable burden on the condemnor and on the courts, which
may glve rise to further abnormalities in the law. Further,
this policy, together with the supplementary changes proposed
to be made wilthin C.C.P. Sec. 1243.5, invites a contlnued series
of contests as to probable just compensation from the day the
condemnor applies for an order of possession untili the time of
the final dlsposltlion of that issue at the trlal, We helieve
that one trial on the 1lssue of just compensation 1s adequate
and that this procedure can be retalned 1f the deposit were
kept as a secunrity depoelt subJect to withdrawal, rather than
an attempted estimate of what the ultimate triler of fact will
finally determine is just compensation for the taking of the
property.

SUPPLEMENTARY LEGISLATION

We have made no revision of Sectlon 1243.5 as we
feel that the first revislion contained hereln of Sectlion
1243.5 1s sufflclent at the present time. As noted in our
comments under the previous heading SUPPLEMENTARY LEGISLATION,
we feel that the specifilc agencies and the speclflc publile
purposes should be speclfied by the leglislature rather than
giving a blanket power:of lmmedlate possesslon to all agencles.

We also feel that subsection (6) (b) should not
give the court the power to determine the necesslty for the
taking of possession or 1n the alternmatlve the section could
be 1imited to those agendéles which do not have a concluslve
presumption as to necessity.

We f'eel that our revislon of Section 1243.5 would
be sufficient should the consftltutlonal amendment be passed
by merely specifying the partlcular agencles and public uses
for which lmmedlate possession may be taken.

We again wlsh fo state our appreciation for belng
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kept advised of the Commlsslion's work in the fleld of emlnent
domain. We hope that our suggestlons and comments on the
eminent domain law concerning passage of tiple and ilmmedlate
possession are heipful to the Commisslon. If you or the
Commlsslon desires further comments or suggestlons, please do
not hesitate to call upon us, If extra coples of reports to
the Commlssion of other publilic agencles or private Indlviduals
are avallable, we would appreciate your malling a set to us.

If you deglrs, a representative of thls office can be present
at the Commlssion meetling which congliders these suggestions and
comments. We are enclosing sufficient coples of this letter in
order that you may distrlbute one to each member of the Com-
mission so that they may be advised of our thoughts on this

subject.
Very truly yours, 5256557

'ROBERT 'E. REED-
Chief Counsel
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An act to add Sectionm 1249.1 to, to amend
Sections 1243.5, 1249, 1253, 1254, 1254.5,
1254.7, 1255a and 1255b of, the Code of Civil
Procedure, and to add Section 4986.1 to the
Revenue and Taxation Code, relating to eminent
domain.
The people of the State of California do enact as follows:

Section 1. Section 1243.5 of the Code of Civil
Procedure 1s amended to read:

1243.5. €a} (1) In any case in which the Stake;.
a eounty; a munieipal eorperation; a publie eorperation; er
a distpiet sakes immediate possession of lands te be used
for reserveir purposes; or a right of waygtglaintiff is
entitled pursuant to Sectiom 14 of Article I of the Consti-
tution of this State; to take immediate possession of the
property éogggt to be condemned, the Elaintiff may, at amy
time after the issuance of summons apply ex parte to the

court may determine to be reasonably adequate to secure to
the owner of: the property sought to be taken immediate
payment of just compenmsation f.EF.‘i‘?ﬂ taking and any damage
incident thereto and after depesit of such security may apply
ex parte to the court for sn order _.._....__.&authérizin it to take
immediate possession of and to use the property sought to
be congémned.

(2) Upon a showing by the plaintiff that it is
entitled to égshire the property gzleminent.ggggig_ggg.ghgg
the plaintiff is entitled pursuant to Section 14 of Article
I of the Constitution to take imsediate possession thereof,
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immediate gossession”shall:
(a) _Describe thebgrogertz and the estate or

interest therein sought to be acquired, by reference to
the complaint, _ |

{b) State the purposes of the condemnation.

j_l_ State the amount of the depgsit.

1_1 State the date upon which the plaintiff is
authorized by the order to take possession of ;_h_e_ property.

{3) the State; or sueh eeﬁﬁty; munieipal eorpera-
tion; publée‘eorperltion; or distriet; as the ease may bej
shaii; At 1eﬁst thréé 20 days priot to the time possession
is taken, the plaintiff shall pefaeﬁﬁ}}y serve make personal
service on or mail/té the record owner or owners of the
property; &£ knawn; and on the person or pefsons; tf anys
in possession of the ptopefty} if aﬁy% either a copy of the
order of the court authorizing such possession or a notice
thereof. 1If the order or notice is mailed it shall be sent
by registefed or certified mail aﬁé%'if sent to the elnérs;
it shall be addressed to them such person at their his last
known address. A single service upom or mailing to those
at the same address shall be sufficient. The latest
secured assessment roll in the county where the property is
located may be used to ascertaiﬁ the”namés and addresses

of the owners of the property. The iima~herein-sgeci£ied

‘may, for good cause shown by affidavit of the plaintiff, be
I-2
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shortened for a period not less than three days.,

(4) At any time after the court has made an

order authorilzing immediate possession, the court may, upon

motion of any party to the eminent domain proceedings, alter

the amount that the plaintiff is required to deposit in accord-

ance with Article I, Section 14, of the California Constitutionm.

(5) _At any_time after the court has made an order

authorizing immediate possession and before the plaintiff has

taken possession pursuant to such order, the court, upon

motion of the owner of the property or an interest therein or

of an occupant of the propexty,may vacate the order if the

court determines that the taking is not for the purposes or

uses specified in Article I, Section 14, of the California

Constitution.

(6) No reference shall be made to the amount

deposited or withdrawn or evidence introduced in fixing such

deposit or withdrawal in the trial of the issue of compensa-

tion.
(7) The plaintiff shall not be held to have

abandoned or waived the right to appeal from the judgment

by making a deposit and taking possession pursuant to this
section. | '
Sec. 3. Section 1249 of said code 1s amended to read:

1249. Subject to Sectiom 1249.1, for the purpose

of assessing compensation and damages the right thereef
thereto shall be deemed to have accrued at the date of the
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issuance of summons and its actual value at that date shall
be the measure of compensation' for ai]_. property to be actually
taken, and the basis of damages to property not actually
taken but injuriously affected, in all cases where such |
damages are allowed as provided in Section 1248; provided,
that in any case in which the issue is not tried bro_ggt_x. t to
trial within one year after the date of the commencement of
tﬁe action, unless the delay is caused by the defendant, ~
the compenaaf:ion and damages shall be deemed to have aécrﬁed
at the date of the commencement of the trial. Nething in
this seetion eontaimed shait b& eonﬁ!md or held to affeet
pendhg-litig&tioﬁr E13 an order be made letting the plaintiff
tnte pessessien; as frov!ded in seetion one thousand twe
hundred fifey-four; the eaupeuati;n‘ and damages awarded
shali draw lawful imterest frem the date of sueh orders
Ne-improvemens-put upen the pr'a'pez-:ﬁy sebsequent to the
date of the serviee of summens shail e inelnded in the
assessment of compensation or damages:

' Upon & nei trial sfter the granting of a motion
for a misti:ialg -g:_‘-g_fﬂ the granting of a motion for mew
trial or after an appeal, the’ cgn_lg’én_sa;tion_ and dmgs.
shall be deemed to have accrued at the date used in the
original trial; provided that in any case in which the new
trial is pot brought to trisl within eight months after

the date of the order granting the mistrjal or new trial

or the date of filing of the remittitur, whichever date
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is later, unless the delay is caused by the defendants, the

at the date of the commencement of new trial.

Sec, 4, Section 1249.1 is added to said code,
to read:

1249.1. All improvements pertaining to the
realty that are on the property on the date of the service
of summons and which enhance its -value for its highest and
best use shall be considered in the assessment of compensa-
tion, damages and speciél benefits unless they are removed
or destroyed either before title to the property or ﬁossession
of the property is taken by the plaintiff, whichever is
earlier. No improvements put upon the property Subsequent
to the date of the service of summons shall be included in
the assessment of compensation or damages.

Sec. 5. Section 4986.1 is added to the Revenue
and Taxation Code, to read:

4986.1., If the amount of the current tax is paid
by the property owner prior to the time title was trans-
ferred to, or possession taken by the public agency, that
pro rata share of the current taxes canceled by order of
the court shall be refunded to the property owner by the
tax Eollecting agency'upon application of the property
owner. | '

Sec. 6. Section 1253 of the Code of CLyil

Procedure is amended to read:

I-5
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1253. (1) When payments have been made and the
bond given, if the plaintiff elects to give one, as re-

quired by the PFast ewe Sections 1251 and 1252, the court

must shall make a final order of condemnation, which must

shall describe the property condemned, the estate or

interest acquired therein and the purposes of such condemna-
tion; A certified copy of the order must ghall thereupon
be filed in the office of the recorder of th; counfj in
ggigg.ggg_grééertz ;gflocated. 7 and therewpen

| @ zgé_;iglgrgg_ﬁhe property described therein
in fhe final order of condemnation shat: vests in the

plaintiff For thé'purﬁoses described therein speeified

upon the date that a certified copy of the final order of

cogntz.
Sec, 7. Section 1254 of said code is amended

to read:

1254. (1) In any case in which the plaintiff is

not in possession of the property sought to be condemned,

the plaintiff may, at any time after trial and judgment

entered or pending an appeal frem the judgment to the
Supreme Court, whenever the plaintiff shall have paid after
payment into court, for the defendant, the full amount of
the judgment, and sueh further sum as may be required by
the eeurt as a fund te pay any further damages and eeses
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that may be reeovered in said proeeceding; as well as ali
damages that may be sustained by the defendant; 35 R
for any eaq#e; the preperty shai: not be fi;ﬁiiy taken
for publie use; apply ex parte to the superior court im
vwhich the proceeding was tried for an order authorizing
may; upon'netiee ef net less than 16 days; antherize
the plaintiff; %€ aiready in pesaesﬁion; to eontinune
therein; and if net; then to take possession of and use
the property during the pendency of and until the final
conclusion of the litigation, and may, if necessary, stay
all actions and proceedings against the plaintiff on
account theféof. iIn an aetion for condemnatien of
preperty for the use of a schoel district; an epder seo
a2utherizing possession or continunacion of pessession by
sueh schoel distrier is net appeatabier

(2) _At_least 10 days prior fo the time posses-
sion is taken the plaintiff shell mail to the defendants
or to their attorneys, either a copy of the order of the
court authorizing such possession gg_g.gggigg.tﬁeieuf.

Such ﬁailigg shall gg.sentlgx.either registered oxr certified

mail. é_siﬁgle service upon or mailing to those at the

samwe address shall be sufficient.
{3) At any time after the court has made an
order authérizing immediate possesgion, the court may,

upon motion of any party to the eminent domain proceedings,
alter the amount that the plaintiff is required to deposit
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and may require the plaintiff to deposit an additional
sum to provide a fund to pay any further damages and

costs that maz'gg.recovered in sald proceeding, as well

as all damages that may be sustained by the defeandant,

if, for any cause, the property shall not be finally

taken for public use.

) {4) The defendant; who is entitled to the momney
paid into court for him upon any judgment, shall be
entitled to demand and receive the same full smount of
the judggg at any time thereafter upon obtaining an
arder therefor from the court. It shall be the duty of
the court, or a judge thereof, upon application being made

by such dqféndant, to ordéer and direct that the money so

paid into court for him be delivered to him upon his filing-'

a satisfaction~of the judgment, or upon his filing a
receipt therefor, and an abandonment of all defenses to
the action or pfoceeding, except as to the amount of
damages that he ‘may be entitled to in the event that a new
trial shall be graﬁied. A payment to a defendant, as afore-
sald, shall be held to be an abandonment by such defendant
of all defenses interposed by him, excepting his claim for
greater compensation. ¥n aseertaining the amount to be
patd inte eoure; the esurt shaki take care that the same
be sufficient and adequates

~ £3) The payment of the money into court, as
hereinbefore provided for, shall not discharge the plaintiff
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from liability to keep the said fund full and without
diminution; but such money shall be and remaln, as to

all accidents, defalcations, or other contingencies (és
between the parties to the proceedings), at the risk of
the plaintiff, and shall so remain until the amount of the
compensation or damages is finally settled by judicial
determination, and until the court awards the money, or
such part thereof as shall be determined upon, to the
defendant, and until he is authorized or required by rule
of court to take it. If, for any re;son, the money shall

at any time be lost, or otherwise abstracted or withdrawn,

through no fault of the defendant, the court shall require

the plaintiff to make and keep the sum good at all times
until the litigatiom is fimnally brought to an emd, and
until paid over or made payable to the defendant by order
of court, as above provided.

(6) 1. The court shall order the money to be
deposited in the State Treasury, unless the plaintiff
requests the court to order deposit in the county treasury,
in which case the court shall order deposit in the county
treasury. If the court orders deposit in the State
Treasury, it shall -be the duty of the State Treasurer to

receive all such moneys, duly receipt for, and to safely

keep the same in the Condemnation Deposits Fund, which

fund is hereby created in the State Treésury and for such
duty he shall be liable to the plaintiff upon his official
I-9
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bond. Money in the Condemnation Depqsits Fund may be
invested and reinvested In any securities described in
Sections 16430, 16431 and 16432, Government Gode, or
deposited in banks as provided in Chapter 4 of Part 2 of
Division 4 of Title 2, Government Code. The Pooled Money
Investment Bpard shall designate at least once a month

the amount of money available in the fund for investment in
securities or deposit in bank accounts, and the type of in-
vestment or deposit and shall so arrange the imvestment or
deposit program that funds will be available for the immedi-
ate payment of any court order or decree. JImmediately after
such designation the Treasurer shall invest or make deposits
in bank accounts in accordance with the designations.

2. For the purposes of this section, a writtem
determination ;igned by a majority of the members of the
Pooled Money Investment Board shall-be deemed to be the
determination of the board. Members may authorize deputies
to act for them for the purpose of making determinations
under this section.

3. Interest earned and other increment derived
from investments or deposits made pursuant to this section,
after deposit of money iﬁ the State Treasury, shall be
deposited in the Condemnation Deposits Fund. After first
deducting therefrom expenses incurred by the Treasurer in
taking and making delivery of bonds or other securitiles
under this section, the State Controller shall apportion
as of June 30th and December 31lst of each year the

remainder of such interest earned or .increment derived and
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deposited in the fund during the six calendar monfhs
ending with such dates. There shall be apporticned and
paid to each plaintiff having a depogit in the fund during
the six-month period for which an apportionment 1is made;
an amount directly proportionate to the total deposits in
the fund and the length of time such deposits remained
therein., The State Treasurer shall pay out the money
deposited by a plaintiff In such manner and at such times
as the court or a judge thereof may, by order or decree,
direct.

{7) 1In all cases where a new trial has been
granted upon the application of the defendant, and he has
failed upon such trial to obtain greater compensation than
was alleowed him upon the first trial, the costs of such
new trial shall be taxed agaimst him.
abandoned 93 waived the right to appeal from the judgment
by depositing the amount of the judgment and such further
sum as may Qg_requited by the court ﬁnd taking possession

of the property pursuant to this section.

{9) Any amount withdrawn by any party in excess

e S— ———it A A —— S S———

in the condemnation proceeding shall be returmed to the

party who deposited it, and the superior court in which the

condemnation proceeding is pending shall enter judgment

therefor against the defendant.
| _ Sec. 8. Section 1254.5 of said code is amended
I-11
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to read:

1254.5. When money is paid inte eourt required to
be deposited as provided by Section 14 of Article I of the
Constitution, the court shall order the money to be depos-
ited in the étate Treésury, unless the plaintiff requests
the court to order deposit im the county treasury, ian
wﬂieh case the court shall order deposit in the county
treasury. If money 1s deposited in the State Treasury
pursuant to this section it shall be held, invested,
deposited, and disbursed in the manner specified in Section
1254, and interest earned or other increment derived from
its invesﬁhent shall be apportioned and disbursed in the
manner specified in that action.

Sec. 9. BSection 1254.7 of said code is amended
to read:

1254.7. At any time after money has been
deposited as security as provided in Section 14 of
Article I of the Constitution fer the condemnation of any
preperty or interest in preperty for state highway purpeses,
upon application, in the manner hereinafter provided, of
the party whose property or interest in property is being
taken, the court may order from the money deposited in con-
nection with such property or interest an ameunt a sum
not exceeding 75 pereeat of the amount originally deposited
for the respective property or interest to be paid to such
party. Such application shall be made by affidavit wherein
the applicant shall set forth his interest in the property
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and request withdrawal of a stated amount. The appli-
cant shall serve a copy of the application on the
plaintiff and no withdrawal shall be made until at least
twenty<{20) days after such service of the application, or
until the time for all objections has expired, whichever

is later. Within satd twenty {20) days the 20-day period,

the plaintiff may object to such withdrawal by filing an
objection thereef thereto in court on the grounds that
other persons are known or believed to have interests in
the property. In this event the plaintiff shall attempt to
personally serve om such other persons a notice to such
persons that they may appear within tea €10) days after
such service and object to such withdrawal, and that
failure to appear will result in the waiver of any right
to such amount withdrawn or further rights against the
plaintiff to the extent of the sum withdrawn. The plain-
tiff shall state in its objection the names and last known
addresses of other persons known or believed to have an
interest in the property, whether or not it has been able
to serve them with such notice and the date of such service.
1f the plaintiff in its objectiom reports to the court that
it is unable to personally serve persons known or believed
to have interests in the property within said Fweaty the
€20) day period, said momey shall not be withdrawa until
the applicant causes such personal service to be made. If
such persons so served appearlhnd object to the withdrawal,
or 1f the plaintiff so requests, the court shall thereupon
I-13

3




.

hold a hearing after notice thereof to all parties and
shall determine the amounts to be withdrawn, if any,
and by whbm, to a total ameurt sum not exceeding #5

pereent of the amount priginally deposited. After a

Judgment has been entered and upon ggopgg_apglicatibn

 pursuant to this section, the court may determime that

an additional sum may be withdrawn to a total sum not

exceeding the amount of the judgmwent. Im determining

the amount to be withdrawn at any time, the court shall

consider the protection given plaintiff in assuring the

return of any moneys paid out in the event that the amount
withdrawn exceeds the amount
/€o which the defendant Is entitled as finally determined

in_the condemnation proceeding. No persons so served shall
have any claim against the plaintiff for compensation for
the value of the property taken or severance damages
thereto, or otherwise, to the extent of the amount with-
drawn by all parties; provided, the plaintiff shall remain
liable for sald compensation to persons having an interest
of record who are not so served. If withdrawn, the receipt
of any such money shall constitute a waiver by operation

of law te of all defenses in favor of the person receiving
such payment Exceﬁt.with respect to the ascertainment of
_the}value of the property or interest in the manner provided
by lawy; and title to the preperty or interest as to whiech
meney is reeeived pursuant to this seetion shall vest in
the State as of the time of suek payment, Any amount so

paid to any party shall be credited upon any judgment
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providing for payment and shall be consi#ered payment
upon the judgment as of the date the withdraﬁal is made
so that no interest shall be payable upon the amount so
withdrawn after the date of its withdrawal.

Any amount withdrawn hy,any'party in excess df
the amount to which he is entitled as finally determined
ih the condemnation proceeding shall bé returned to the
pdrty who deposited it,‘and the court in which the condemna-
tion praceéding is pending shall enter judgment therefor
against the defendant. ;

Seﬁ; 10. Section 1255a of smid code is amended
to read: |

1255a. (1) Ihg_plaintiff may abandon the pro-
'ceedings at any‘time after the filing of the complaint and
before the expiration of thirty days after the final ~
judgment as defined in Section 1264.7, by serving on

A A S—— A —————— S —

defendants and'filing in court a wrigten notice of such
abandbnﬁent; and failure to éomply with Section 1251 of this
code shall constitute an implied abandonment of the proceed-
ings. |

- 131 Upon such abandonment, express or implied, on
motion of any party,-a Judgment shall be entered dismissing
the proceeding and awarxding the defendants their additiomal
costs and disbufsements resulting from the abandonment,
which shall includé all necesdsary expéﬁééé incurred in
pfeparing for trial and reasonable attofney fees. These
costs and disbursements, including expenses and attorney
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fees, may be claimed in and by a cost bill, to be prepared,
served, filed and taxed as in civil actions; provided,
however, that upon judgment of dismissal on motion of
plaintiff, defendants, and each of them, may file a cast
bill within thirty €30» days after notice of entry of?fi?dg-
ment; that said costs and disbursements shall not include
expenses incurred in preparing for trial where the satd
action is dismissed forty days or more prior to the time
set for the trial of pre-trial conference in the sai¥d
action or if no pre-trial conference is set, the time gg:_

for the trial of the actiom.
Sec. 11. Section 1255b of the Code of Civil

Procedure is amended to read:

1255b. $f the plaintiff im a condemmation pro-
eecding obtains an order from the eourt for posseasion of
the property seught te be condemmed-prier to the trial of
the aetiaﬁ; thea (1) The compensation and damages awarded
in a condemnation proceeding shall draw awful legal interest

from the effeetive date of said erderr earliest gg_ the
following dates:

{a) The date of the entry of judgment,

{b) _The date that the plaintiff is suthorized to
take possession of the property sought to be cbndmd.

(2) The compensation and damages awarded in a
condemnation proceeding shall cease to draw interest é_g the

earliest g§ the following dates:
(a) As to any amount withdrawn pursuant to Section
| I-16
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1243.5 or Section 1254, the date that such amount was with-

drawn by the person entitled thereto.

(b) As to any amount paid to the person entitled

thereto or paid into court pursuant to the judgment, the

date of such payment. g
Sec., 12, This act applies to all actions or

proceedings in eminent domain pending in the courts at the
time this act takes effect in which no order authorizing
the plaintiff to take possession of the property sought to
be condemned prior to the final order of condemnation has
been made prior to the effective date of this act.

| Section 3 of this act does not apply to any
action or proceeding pending in the courts at the time this

.
act takes effect.
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A resolution to propose to the people of the State
of California an amendment to the Constitution of the
State, by amending Section 14 of Article I thereof,
relating to eminent domain.

Resolved by the Senate, the Assembly concurring,

That the Legislature of the State of California at its 1961
Regular Session commending on the 2nd day of January, 1961,
two-thirds of the members elected to each of the two houses
of the Legislature voting therefor, hereby proposes %o the
people of the State of California that the Constitution

of the State be amended by amending Section 14 of Article I
thereof, to read:

Sec. l4. Private property shall not be taken or
damaged for public use without just compensation having first
been made to, or paid into court for, the owner, ; amd ne
right gE way er lands te be used for reserveir purpeéses shail
be apprepriated to the use-of any ecorporation; exeept a
munteipal eorporatien or a eounty or the State or metropolitan
water distriet; munteipal ueility distries; muniﬁipai water
diskrieey drainage; trrigation; levee; reckamation or water
eonservation distriet; or simiiar pubiie-ecorperatien until
fultl compensation therefor be first made in meney or
aseertained and paid inte esurt for the ewner; irrespective
ef any benefits &rem any imprevement prepesed by sueh
eorperation; whiech Except as provided in Section 23a of
Article XII of this Constitution, such just compensation
shall be ascertained by a jpry, unless a jury be walved,

II-1
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as in other ¢ivil cases in a court of record, as shall be
prescribed by law; provided, that in any proceeding in
eminent domain brought by the State, or a county, or a
municipal corporation, or metropolitan water district,
municipal utility district, municipal water district, drain-
age, ifrigation, levee, reclamation or water conserwvation

district, or similar public corporation, or other ggéncy

authorized by statute the aforesaid State or municipality

or cbunty or public corporation or district g;_agenég
aféoresaid may take immediate possession and use of #ny
right of way, or lands to be used for reservoir purposes

or other public use authorized by statute, requiredlfer a
pubiie use whether the fee therebf or an a lesser estate,
interest or easement therefor be sought, upon first com-
mencing eminent domain proceedings according to law in a
court of competent jurisdiction and thereupon giving such
security in the way of money deposited as the court in
which such proceedings are pending may direct, and in such
amounts as the court may determine to be reasonably adequate
to secure to the owner of the property sought to be taken
immediate payment of just compensation for sueh the taking
and any damage incident thereto, including damages sustained
by reason of an adjudication that there is no necessity for

taking the property, as soon as the same can be ascertained

" according to law. The court may, upon motion of any party

to satd the eminent domain proceedings, after such notice to
the other parties as the eeurt may be prescribed by law,

1r-2
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alter the amountrof such security so required in such
proceedings. The taking of private property for a rail-
road run by steam or electric power for logging or
lumbering purposes shall be deemed a taking for a public
use, and any person, firm, company or corporation taking
private property under the law of eminent domain for such
purposes shall thereupon and thereby become a common

carrier.

II-3
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Offices of
The County Counsel
of Los Angeles County
Suite 1100 Hall of Records
Los Angeles 12, California

September 2, 1960

California Law Revision Commission
School of Law
Stanford, California

Attention: Mr. John H. DeMoully

Re: Recommendations relating to proposals of
the Law Revision Commission

Gentlemen:

This office has been furnished a copy of "A STUDY RELATING
TO TAXING POSSESSION AND PASSAGE OF TITLEY prepared by the
private consultant to the Law Revision Commission and a copy
of the "TENTATIVE RECOMMENDATION AND PROPOSED LEGISLATION™ of
the California Law Revision Commission Relati to "TAKING
POSSESSION AND PASSAGE OF TITLE IN EMINENT DOMAIN PROCEEDINGS™.

Our comments have been requested on the above study and
proposals and we have set forth specific responses to the
propgseddlegislation and the study upon which the proposals
are based.

Preliminarily, we wish to advise you that this dffice acts
as attorney for numerous agencies having the power of eminent
domaln. Some of these agencles, such as the County of Los
Angeles and the Los Angeles County Flood Contrcl District, have
and constantly exercise the right of immediate possession in
their acquisitions for road, flood control channels, debris
basins and the like. By reascn of this background, we have
onsiderable experience in dealing with the legal basis for
those proceedings and in the practical effect on the condemnor
and condemnee resulting from their exercise.

We do not agree with the conclusions of the consultant that
the subject is replete with vexing questions and numterous
unsettled problems. We are not aware of any questions arising
concerning whether title should be transferred on some date
other than the recordation of the final order in condemnation.

Questions of tax liability and interest payments we believe
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have been settled:

See Revenue and Taxation Code, Sec. 4986, re

proration of taxes;

Pecople v Peninsula Title Guaranty Co.,
47 C2 29, re assessments;

Belliflower Scheool District v Skaggs, C2,
re interest on the award;

CCP 1255b re interest on judgment where
immediate possession.

Turning to the specific proposals we have the following
comments:

1. Order of Immediate Possession: We can see no
useful purpose being accomplished in the enactment into
a statute of procedures presently used in obtaining an
ex parte order of possession. Those safeguards sought
by such a statute are identical with those daily afforded
under present procedures.

2. Notice of order toc owners and cccupants: In
C: 1957 the legislature added CCP 1243.5 to require 3 days
notice before possesgsion is takern. At this time the
legislature heard arguments in favor of a greater period
of time and those pointing to the necessity for retaining
the immediacy of such a right.

The reference to the latest secured assessment roll
as the source of owners of property is not a novel concept
in these proceedings. It is used in numerous county and
municipal improvement act proceedings to give owners
notice of hearings, etc. and through experience has been
demonstrated as the source most likely to give current
reliable information as to ownership. We do not know
what other "records" would furnish a better reference.

3. Delay in effective date of order: We have
examined the Federal procedure in this matter of delay
in securing .possession and have conferred with attorneys
familiar with the actual exercise of the power and their
¢xperience has shown that such a delay is not warranted.
It would seem to us that if hardship cases had developed
through the pregent exercise of this power { and we are
not aware of any) then there might be good reason for
congideration, a delaying procedure. It is important
to consider that the type of improvement being constructed
(:' in these cases is usually a freeway, road or flood control
channel which has an effect on and involves much more
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than just each parcel taken. We have in the past, with
considerable success, relied upon the public officials
charged with the responsibility for constructing these
works to see that owners are given sufficient time to
properly move. Absent abuses of this discretion, we do
not agree that a statute should be enacted which provides
for this unnecessary extension.

. Withdrawal of depcsit: We agree that the owner
antitled to the award should be entitled to 100% of the
deposit, We also believe the provisions of CCP 1254.7
shoulﬁ be extended to all cases where immediate possession
is taken.

5. Vacating the order of immediate possession: This
proposal seems to spring from a concern that the legis-
lative bodies of the various public agencies might designate
certain private property as necessary for a public
improvement when such might not be the case. It should
first be pointed out that the vast majority of those
"takings" by immediate possession emanate from public
bodies where the legislative determination of "necessity"
ii cogcluiive upon proper %doptigg ofIthehresolu:%on. See
also People v Chevalier, 52 C2 299. In the Chevalier
case, the court recognized the undesirable consequences
that could flow from conteats regarding necessity where
the one parcel is but a part of a substantial project in
stating ™kkk would open the dcor to endless litigation,

. and perhaps conflicting determinations on the question of
tnecessity! in separate condemnation actions brought
to obtain the parcel sought to carry out a single public
improvement.” We have examined the California cases and
are aware of no case where "necessity" has ever been suc-
cesafully raised.

We suggest also that it is certainly within the
power of the court to vacate a previously made order
prior to possession. If such a procedure be adopted, we
would also think that an appropriate writ- proceeding would
be far speedier than an appeal in resolving the question.

Possession Pending Appeal: We are in wholehearted agree-
ment with this proposai.

Passage of Title: We have nc objection to these proposals.
Compensation for Improvements: We do not belisve that

there should be any question but what the condemnee is entitled
to the value of his improvements to the extent that they contri-
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bute to the value of the real property. We believe the law
is abundantly clear on this point. If a statute is proposed
which attempts to spell these things out, it should also con-
aider the experiences of certain Eastern states where move-on
houses were placed in the path of proposed freeways for the
purpose of enhancing damages. This should not be allowed.

Taxes and Special Assesaments: Our only question on this
proposal is whether the refund should come from the condemning
agency or the tax coliecting agency.

Abandonment by the Condemnor: We again are not aware of
any hardship cases as could exist. We do not believe that un-
founded concern for such cases should be the basis for statutory
exactments {sic] particularly where many years of experience and
many years of going through such procedyres have faiied to create

such a case. A possible answer to the concern expressed is to
provide that where possession is taken, money on deposit with-
drawn, and title passes, then the public agency cannot gbandon.

Interest: We agree with the proposals regarding interest.

Constitutional Revision and Supplementary Legislation:
lle are in agreement with the proposed constijtutional revisions.
We cannot agree on a piece-meal determination as to the propriety
of taking possession for the same reascns set for regarding
contests of "necessity™. It would indeed be unfortunate for a
portion of a particular improvement to be delayed because of an
adverse ruling on possession when all other parcels were approved.

We appreciate the opportunity to comment on the proposed
legislation. We hope our comments and recommendations serve to
acquaint you with the benefit of our experience in this field.

Yours very truly,
HAROLD W. KENNEDY, County Counsel
/s/ Richard A. Del Guercio

By - Richard A. Del Guercio
Deputy County Counsel

RDG/Jcu
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DION R, HOLM

City Attorney

San Francisco 2, Californis

August 31, 1960

John H. DeMoully, Esg.

Executive Secrestary

California Lew Revigion Commission
Hchool of Law

Stanford, Zalifornia

Re: TENTATIVE RECOMMENDATIONS OF THE CALIFORNIA LAW REVISICON
COMMISSION RESPECTING TAKING POSSESSION AND PASSAGE OF
TITLE IN EMINENT DOMAIN PROCEEDINGS,

Dear Mr. DeMoully:

Your letter dated June 27 enclosing study and tentative recommendations
respecting the above entitled meatter have neen received.

The study and recommendastions have been reviewed and I am pleased to
submit my comments:

I.
Constitvtional Amendment With Implementing Legislation.

The California Law Revision Commission haes concluded that the
provisions of Secticn 14, Article I, of the State Constitution which
grant the right of immediate possession are too narrow in scope and defective.
These provisions grant the right of imediate possession ohly to specified
public agencies in right of way and reservoir cases. Moreover, they do not
assure the property owner that he will actually receive compensaiicu at the
time his property is taken.

It is tentatively recammended that the present provisions of the
Constitution respecting such right to immediate possession should be
rapealed and the Constitution smended to grant the leglslature powsr to
determine which agencies should have the right to teke lmmediate nossession
and the procedure to be followed subject to the constitutional right of the
owner to be prompily compensated,
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It is proposed by the Commission that in the event such constitutional
amendment is adopted legislation should be enacted extending the right of
inmediate possession to all condemncrs.

It is also recommended that any such implementing statute should permit
the condemnee promptly to raise the question of whether there is necessity
for the condemnor to obtain possesslon prior to judgment.

Bince posseesion cannot be obtained other than for right of way or
reservoir purposes until julgment, many needed public improvements are unduly
delayed even though there is no resl issue respecting the right of the public
to teke the property. Moreover, delay in the acguisition of property
frequently results in increasing costs $o such an extent that the improvements
cannot be constructed with the funds aveilsble or must be drastically
curteiled in scope.

Certainly the right of immediate possession should prove beneficial
to municipalities and other public agencies. While amending the Constitution
with the enactment of the proposed implementing legislation may prove
difficult to accompligh, the changes should be urged.

I1.

The following legislation is also tentatively recomsended by the
Californis Law Revision Commission.

i. Order of immedjate possession.

While there are no statutes respecting procedure to be followed in
obtaining an order of immediste possession in practice the order of
posseasion is issued on an experte application. The Commissgion believes
that the prezent proceflure need not be changed but should be codified and
that the order should not be issued unless the court determines that the
condemmor is entitled to take the property and obtain immediate possession.

Codification of existing procedure should not be cbjectionable,
2. Notice of order to osmers and occupants,

Presently only three days notice to owners and occupants is reguired
before poseession is actually tsken, Moreover, the confemnor is permitted
40 determine the names and addresses of the owners of the property from
the latest assessment roll.

The Comnission recommends that at least 20-days notice should be
required and that service should be made on all persons revealed by the
records to bave an interest in the property., Since all persons having
an interest in the property should be given adequate notice there should be
no cbjection to this proposal.
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3. Delay in effective date of order.

Within the 20-day period after notice is given the owner or occupant
of the property should be permitted to apply to the court for an order
delaying the effective date of ijmmediate possessicn in order to preveut
unnecessary hardship, There i1s no suchk provision in the existing law.
This proposal may on occasion prove bemeficisl to municipalities when
other condemnors seek to acquire their property. It should not prove
objectionchble.

b, Withdrswal of deposit.

While the Constitution presently requires the condemnor in cases of
immediate possession to make a deposit and gives the condemmee the right
to challenge the amount deposited there is no right to withdraw any of
the deposit unless the property ls taken for highway purposes in which
event the condemnee may withdraw only 75%.

Thus the condemnee must vacete the property and move to a new locatlon
when there may be no money available from the condemnation,

The Comnission recammends that persons having an interest in the
property be authorized to withdraw the entire deposit. This appears to
be felr and should not be objecticnable.

5. Vacating the order of immediste possession.

The Commission recommends that the owner or occupant of the property
should heve the right to contest the condemmor's right to teke the propexrty
by eminent domain or his right to obtein immediate poasession of the
property, or both, by motion to vacate the order for immediate possession
prior to the time possession is taken.

It is Purther recommended that such an order showld be appealable, but
that wvhile the appeal should not eutomatically stay proceedings under the
order of immediate possession both the trial and appellate courts should
have the right to stay proceedinges until the appeal is decided.

Presently there is no provision in the existing law that permits the
condemmee to contest the right of the condemmor to take property prior %o
the time possessicn is taken,

The issue of public use which may be used as a Gefense in every
condemation proceeding and the question of necessity which may be raised
under certain limited circumstances are of very little aid to the condemnee
if the condemnor has already demolished all improvements on the property,
denuded the site of vegetation and inundated the property with weter. This
appears to be a fair propoeal and should not be objecticnable,
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G. Posseesion pending appeel.

The Commission recommends that the statutes permitting the condemmor
to teke possession pending appeal should be revised to provide that teking
possession shall not constitute a walver of the right of appeal.

The existing rule holding that a condemnor waives the right to appeal
an teking possession is unfeir tc the condemncor and shouid be chenged by
appropriate leglsletiom.

T. Pessage of title.

The Comnission recoomends that 1f possession is taken prior to the
final order of condemmation title should pass when the condemmor is
authorized by the order of possession to take the property. The condemnee
at that time loses substantially all vestiges of title and there should be
no cobjection to this proposal.

8. Compensatiocn for improvements.

The Commission recommends that legislation shouwld be enacted providing
that the condemmee 18 entitled to compensation for the improvemente on the
properiy on the date of the service of the aummons unlesa they are removed
or destroyed prior tc the date the condemnor takes title to or possession
of the property. This proposal shouwld prove to be very helpful since 1t
would clarify existing law. Its adoption should be urged,

9., Texes and special assessments.

The Commission recammends that the condemnor should be required to
reinburge the condemmee for the prorata share of the taxes that have been
raid and are attributable to the portion of the tax year following the
dete that the condemmor acquires title to or possession of the property.

While property taxes and special assessmenta are prorated from the
date the condemnor either takes title to or possession of the property where
the condemnor 18 a public agency the condemnee presently loses the benefilt
of the proration if he has already paid such taxes or assessments since there
is no provieion for refund by the taxing authority or reimbursement by the
candemmor. The condemnee should not lose the benefit of proration vhere he
hag already paid taxes or assespments and there gshould be no objection to
this amendment.

10. Abandonment by the condemnor,

The Commission recommends that if the condemnor takes possession of
the property prior to finsl order of condemnation, it should not have the
right to sbandon the proceedings unless the condemnee consents tc the
abandonment.
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C.C.P, Section 1255 (a) presently permits the condemnor to abandon
the taking at any time after the commencement of the action and until 30
days after final judgment unless the condemnee can establish an estoppel
such as was done in Times-Mirror va. Superior Court {1935) 3 Cal. 24 309.
The proposed amendment would not appear to be objectionsble.

1l. Interest.

The Commission recommends the enactment of iegislation providing
that interest ceases to accrue upon payment of the award or 1f funie are
deposited in court wpon the date the deposit is aveilable for payment to
the person entitled %o it,

Presently interest rune from the date of entry of Judgment unlese
poasession la taken prior to entry of Judgment in which case interest is
computed from the effective date of the order for possessiom.

While the condemnee presently has the right to withdraw up to 75% of
& deposit made by the condemmor in highway acquisition cases he may refuse
to withdraw the deposit and force the condemmor to pay interest on the
full smount of the Judgment from the date of taking possession.

Certainly the condemor should not be reguired to pay interest on
money deposited simply because the condemnee neglects or refuses to
withdrew it. The adoption of the proposed amendment should be urged.

Sincerely yours,

S/ DION R, HOLM
DION R, HOIM
City Attorney
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